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PREFACE

              The following sheets contain the substance of a course of lectures on the laws of England, which were read by the author in the university of Oxford. His original plan took it’s rise in the year 1753: and, notwithstanding the novelty of such an attempt in this age and country, and the prejudices usually conceived against any innovations in the established mode of education, he had the satisfaction to find (and he acknowledges it with a mixture of pride and gratitude) that his endeavors were encouraged and patronized by those, both in the university and out of it, whose good opinion and esteem he was principally desirous to obtain.

              The death of Mr Viner in 1756, and his ample benefaction to the university for promoting the study of the law, produced about two years afterwards a regular and public establishment of what the author had privately undertaken. The knowledge of our laws and constitution was adopted as a liberal science by general academical authority; competent endowments were decreed for the support of a lecturer, and the perpetual encouragement of students; and the compiler of the ensuing commentaries had the honor to be elected the first Vinerian professor.

              In this situation he was led, both by duty and inclination, to investigate the elements of the law, and the grounds of our civil polity, with greater assiduity and attention than many have thought it necessary to do. And yet all, who of late years have attended the public administration of justice, must be sensible that a masterly acquaintance with the general spirit of laws and the principles of universal jurisprudence, combined with an accurate knowledge of our own municipal constitutions, their original, reason, and history, hath given a beauty and energy to many modern judicial decisions, with which our ancestors were wholly unacquainted. If, in the pursuit of these inquiries, the author hath been able to rectify any errors which either himself or others may have heretofore imbibed, his pains will be sufficiently answered: and, if in some points he is still mistaken, the candid and judicious reader will make due allowances for the difficulties of a search so new, so extensive, and so laborious.

              The labor indeed of these researches, and of a regular attention to his duty, for a series of so many years, he hath found inconsistent with his health, as well as his other avocations: and hath therefore desired the university’s permission to retire from his office, after the conclusion of the annual course in which he is at present engaged. But the hints, which he had collected for the use of his pupils, having been thought by some of his more experienced friends not wholly unworthy of the public eye, it is therefore with the less reluctance that he now commits them to the press: though probably the little degree of reputation, which their author may have acquired by the candor of an audience (a test widely different from that of a deliberate perusal) would have been better consulted by a total suppression of his lectures; — had that been a matter entirely within his power.

              For the truth is, that the present publication is as much the effect of necessity, as it is of choice. The notes which were taken by his hearers, have by some of them (too partial in his favor) been thought worth revising and transcribing; and these transcripts have been frequently lent to others. Hence copies have been multiplied, in their nature imperfect, if not erroneous; some of which have fallen into mercenary hands, and become the object of clandestine sale. Having therefore so much reason to apprehend a surreptitious impression, he chose rather to submit his own errors to the world, than to seem answerable for those of other men. And, with this apology, he commits himself to the indulgence of the public.
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INTRODUCTION.

                SECTION THE FIRST

                  On The Study of The Law [1a] ↩

                Mr. Vice-Chancellor, And Gentlemen Of The University,

                The general expectation of so numerous and respectable an audience, the novelty, and (I may add) the importance of the duty required from this chair, must unavoidably be productive of great diffidence and apprehensions in him who has the honor to be placed in it. He must be sensible how much will depend upon his conduct in the infancy of a study which is now first adopted by public academical authority; which has generally been reputed (however unjustly) of a dry and unfruitful nature; and of which the theoretical elementary parts have hitherto received a very moderate share of cultivation. He can not but reflect that, if either his plan of instruction be crude and injudicious, or the execution of it lame and superficial, it will cast a damp upon the farther progress of this most useful and most rational branch of learning; and may defeat for a time the public-spirited design of our wise and munificent benefactor. And this he must more especially dread, when he feels by experience how unequal his abilities are (unassisted by preceding examples) to complete, in the manner he could wish, so extensive and arduous a task; since he freely confesses, that his former more private attempts have fallen very short of his own ideas of perfection. And yet the candor he has already experienced, and this last transcendent mark of regard, his present nomination by the free and unanimous suffrage of a great and learned university, (an honor to be ever remembered with the deepest and most affectionate gratitude,) these testimonies of your public judgment must entirely supersede his own, and forbid him to believe himself totally insufficient for the labor at least of this employment. One thing he will venture to hope for, and it certainly shall be his constant aim, by diligence and attention to atone for his other defects; esteeming, that the best return, which he can possibly make for your favorable opinion of his capacity, will be his unwearied endeavors in some little degree to deserve it.

                The science thus committed to his charge, to be cultivated, methodized, and explained in a course of academical lectures, is that of the laws and constitution of our own country: a species of knowledge, in which the gentlemen of England have been more remarkably deficient than those of all Europe besides. In most of the nations on the continent, where the civil or imperial law under different modifications is closely interwoven with the municipal laws of the land, no gentleman, or at least no scholar, thinks his education is completed, till he has attended a course or two of lectures, both upon the institutes of Justinian and the local constitutions of his native soil, under the very eminent professors that abound in their several universities. And in the northern parts of our own island, where also the municipal laws are frequently connected with the civil, it is difficult to meet with a person of liberal education, who is destitute of a competent knowledge in that science, which is to be the guardian of his natural rights and the rule of his civil conduct.

                Nor have the imperial laws been totally neglected even in the English nation. A general acquaintance with their decisions has ever been deservedly considered as no small accomplishment of a gentleman; and a fashion has prevailed, especially of late, to transport the growing hopes of this island to foreign universities, in Switzerland, Germany, and Holland; which, though infinitely inferior to our own in every other consideration, have been looked upon as better nurseries of the civil, or (which is nearly the same) of their own municipal law. In the mean time it has been the peculiar lot of our admirable system of laws, to be neglected, and even unknown, by all but one practical profession, though built upon the soundest foundations, and approved by the experience of ages.

                Far be it from me to derogate from the study of the civil law, considered (apart from any binding authority) as a collection of written reason. No man is more thoroughly persuaded of the general excellence of its rules, and the usual equity of its decisions, nor is better convinced of its use as well as ornament to the scholar, the divine, the statesman, and even the common lawyer. But we must not carry our veneration so far as to sacrifice our Alfred and Edward to the manes of Theodosius and Justinian; we must not prefer the edict of the praetor, or the rescript of the Roman emperor, to our own immemorial customs or the sanctions of an English parliament; unless we can also prefer the despotic monarchy of Rome and Byzantium, for whose meridians the former were calculated, to the free constitution of Britain, which the latter are adapted to perpetuate.

                Without detracting therefore from the real merit which abounds in the imperial law, I hope I may have leave to assert, that if an Englishman must be ignorant of either the one or the other, he had better be a stronger to the Roman than the English institutions. For I think it an undeniable position, that a competent knowledge of the laws of that society in which we live, is the proper accomplishment of every gentleman and scholar; an highly useful, I had almost said essential, part of liberal and polite education. And in this I am warranted by the example of ancient Rome; where, as Cicero inform us, [1] the very boys were obliged to learn the twelve tables by heart as a carmen necessarium, or indispensable lesson, to imprint on their tender minds an early knowledge of the laws and constitution of their country.

                But as the long and universal neglect of this study, with us in England, seems in some degree to call in question the truth of this evident position, it shall therefore be the business of this introductory discourse, in the first place to demonstrate the utility of some general acquaintance with the municipal law of the land, by pointing out its particular uses in all considerable situations of life. Some conjectures will then be offered with regard to the causes of neglecting this useful study; to which will be subjoined a few reflections on the peculiar propriety of reviving it in our own universities.

                And, first, to demonstrate the utility of some acquaintance with the laws of the land, let us only reflect a moment on the singular frame and polity of that land, which is governed by this system of laws. A land, perhaps the only one in the universe, in which political or civil liberty is the very end and scope of the constitution. [2] This liberty, rightly understood consists in the power of doing whatever the laws permit; [3] which is only to be effected by a general conformity of all orders and degrees to those equitable rules of action, by which the meanest individual is protected from the insults and oppression of the greatest. As therefore every subject is interested in the preservation of the laws, it is incumbent upon every man to be acquainted with those at least with which he is immediately concerned; lest he incur the censure, as well as inconvenience, of living in society without knowing the obligations which it lays him under. And thus much may suffice for persons of inferior condition, who have neither time nor capacity to enlarge their views beyond that contracted sphere in which they are appointed to move. But those on whom nature and fortune have bestowed more abilities and greater leisure, cannot be so easily excused. These advantages are given them, not for the benefit of themselves only, but also of the public; and yet they cannot, in any scene of life, discharge properly their duty either to the public or themselves, without some degree of knowledge in the laws. To evince this the more clearly, it may not be amiss to descend to a few particulars.

                Let us therefore begin with our gentlemen of independent estates and fortune, the most useful as well as considerable body of men in the nation; whom even to suppose ignorant in this branch of learning is treated by Mr. Locke [4] as a strange absurdity. It is their landed property, with its long and voluminous train of descents and conveyances, settlements, entails and encumbrances, that forms the most intricate and most extensive object of legal knowledge. The thorough comprehension of these, in all their minute distinctions, is perhaps too laborious a task for any but a lawyer by profession; yet still the understanding of a few leading principles, relating to estates and conveyancing, may form some check and guard upon a gentleman’s inferior agents, and preserve him at least from very gross and notorious imposition.

                Again, the policy of all laws has made some forms necessary in the wording of last wills and testaments, and more with regard to their attestation. An ignorance in these must always be of dangerous consequence, to such as by choice or necessity compile their own testaments without any technical assistance. Those who have attended the courts of justice are the best witnesses of the confusion and distresses that are hereby occasioned in families; and of the difficulties that arise in discerning the true meaning of the testator, or sometimes in discovering any meaning at all; so that in the end his estate may often be vested quite contrary to these his enigmatical intentions, because perhaps he has omitted one or two formal words, which are necessary to ascertain the sense with indisputable legal precision, or has executed his will in the presence of fewer witnesses than the law requires.

                But to proceed from private concerns to those of a more public consideration. All gentlemen of fortune are, in consequence of their property, liable to be called upon to establish the rights, to estimate the injuries, to weigh the accusations, and sometimes to dispose of the lives of their fellow-subjects, by serving upon juries. In this situation they have frequently a right to decide, and that upon their oaths, questions of nice importance, in the solution of which some legal skill is requisite; especially where the law and the fact, as it often happens, are intimately blended together. And the general incapacity, even of our best juries, to do this with any tolerable propriety, has greatly debased their authority; and has unavoidably thrown more power into the hands of the judges, to direct, control, and even reverse their verdicts, than perhaps the constitution intended:

                But it is not as a juror only that the English gentleman is called upon to determine questions of right, and distribute justice to his fellow-subjects; it is principally with this order of men that the commission of the peace is filled. And here a very ample field is opened for a gentleman to exert his talents, by maintaining good order in his neighborhood; by punishing the dissolute and idle; by protecting the peaceable and industrious; and above all, by healing petty differences and preventing vexatious prosecutions. But in order to attain these desirable ends, it is necessary that the magistrate should understand his business; and have not only the will, but the power also, (under which must be included the knowledge) of administering legal anti effectual justice. Else, when he has mistaken his authority, through passion through ignorance, or absurdity, he will be the object of contempt from his inferiors, and of censure from those to whom he is accountable for his conduct.

                Yet farther; most gentlemen of considerable property, at some period or other in their lives, are ambitious of representing their country in parliament: and those, who are ambitious of receiving so high a trust, would also do well to remember its nature and importance. They are not thus honorably distinguished from the rest of their fellow-subjects, merely that they may privilege their persons, their estates, or their domestics; that they may list under party banners; may grant or with-hold supplies; may vote with or vote against a popular or unpopular administration; but upon considerations far more interesting and important. They are the guardians of the English constitution; the makers, repealers, and interpreters of the English laws; delegated to watch, to check, and to avert every dangerous innovation, to propose, to adopt, and to cherish any solid and well-weighed improvement; bound by every tie of nature, of honor, and of religion, to transmit that constitution and those laws to their posterity, amended if possible, at least without any derogation. And how unbecoming must it appear in a member of the legislature to vote for a new law, who is utterly ignorant of the old! What kind of interpretation can he be enabled to give, who is a stranger to the text upon which he comments!

                Indeed it is perfectly amazing, that there should be no other state of life, no other occupation, art, or science, in which some method of instruction is not looked upon as requisite, except only the science of legislation, the noblest and most difficult of any. Apprenticeships are held necessary to almost every art, commercial or mechanical: a long course of reading and study must form the divine, the physician, and the practical professors of the laws: but every man of superior fortune clinks himself born a legislator. Yet Tully was of a different opinion; “it is necessary,” says he, [5] “for a senator to be thoroughly acquainted with the constitution; and this, (he declares,) is a knowledge of the most extensive nature; a matter of science, of diligence, of reflection; without which no senator can possibly be fit for his office.”

                The mischiefs that have arisen to the public from inconsiderate alterations in our laws, are too obvious to be called in question; and how far they have been owing to the defective education of our senators, is a point well worthy the public attention. The common law of England has fared like other venerable edifices of antiquity, which rash and inexperienced workmen have ventured to new-dress and refine, with all the rage of modern improvement. Hence frequently its symmetry has been destroyed, its proportions distorted, and its majestic simplicity exchanged for specious embellishments and fantastic novelties. For, to say the truth, almost all the perplexed questions, almost all the niceties, intricacies, and delays, (which have sometimes disgraced the English, as well as other courts of justice) owe their original not to the common law itself, but to innovations that have been made in it by acts of parliament; “overladen” (as sir Edward Coke expresses it [6]) “with provisos and additions, and many times on a sudden penned or corrected by men of none or very little judgment in law.” This great and well experienced judge declares, that in all his time he never knew two questions made upon rights merely depending upon the common law; and warmly laments the confusion introduced by ill-judging and unlearned legislators. “But if,” he subjoins, “acts of parliament were after the old fashion penned, by such only as perfectly knew what the common law was before the making of any act of parliament concerning that matter, as also how far forth former statutes had provided remedy for former mischiefs, and defects discovered by experience; then should very few questions in law arise, and the learned should not so often and so much perplex their heads to make atonement and peace, by construction of law, between insensible and disagreeing words, sentences, and provisos, as they now do.” And if this inconvenience was so heavily felt in the reign of queen Elizabeth, you may judge how the evil is increased in later times, when the statute book is swelled to ten times a larger bulk: unless it should be found, that the penners of our modern statutes have proportionally better informed themselves in the knowledge of the common law.

                What is said of our gentlemen in general, and the propriety of their application to the study of the laws of their country, will hold equally strong or still stronger with regard to the nobility of this realm, except only in the article of serving upon juries. But, instead of this, they have several peculiar provinces of far greater consequence and concern; being not only by birth hereditary counselors of the crown, and judges upon their honor of the lives of their brother peers, but also arbiters of the property of all their fellow-subjects, and that in the last resort. In this their judicial capacity they are hound to decide the nicest and most critical points of the law: to examine and correct such errors as have escaped the most experienced sages of the profession, the lord keeper and the judges of the courts at Westminster. Their sentence is final, decisive, irrevocable: no appeal, no correction, not even a review, can be had: and to their determination, whatever it be, the inferior courts of justice must conform; otherwise the rule of property would no longer be uniform and steady.

                Should a judge in the most subordinate jurisdiction be deficient in the knowledge of the law, it would reflect infinite contempt upon himself, and disgrace upon those who employ him. And yet the consequence of his ignorance is comparatively very trifling and small: his judgment may be examined, and his errors rectified, by other courts. But how much more serious and affecting is the case of a superior judge, if without any skill in the laws he will boldly venture to decide a question, upon which the welfare and subsistence of whole families may depend! where the chance of his judging right, or wrong, is barely equal; and where, if he chances to judge wrong, he does an injury of the most alarming nature, an injury without possibility of redress!

                Yet, vast as this trust is, it can no where be so properly reposed, as in the noble hands where our excellent constitution has placed it: and therefore placed it, because, from the independence of their fortune and the dignity of their station, they are presumed to employ that leisure which is the consequence of both, in attaining a more extensive knowledge of the laws than persons of inferior rank: and because the founders of our polity relied upon that delicacy of sentiment, so peculiar to noble birth; which, as on the one hand it will prevent either interest or affection from interfering in questions of right, so on the other it will bind a peer in honor, an obligation which the law esteems equal to another’s oath, to be master of those points upon which it is his birthright to decide.

                The Roman pandects will furnish us with a piece of history not inapplicable to our present purpose. Servius Sulpicius, a gentleman of the patrician order, and a celebrated orator, had occasion to take the opinion of Quintus Mutius Scaevola, the then oracle of the Roman law; but, for want of some knowledge in that science, could not so much as understand even the technical terms, which his friend was obliged to make use of. Upon which Mutius Scaevola could not forbear to upbraid him with this memorable reproof, [7] “that it was a shame for a patrician, a nobleman and an orator of causes, to be ignorant of that law in which he was so peculiarly concerned.” This reproach made so deep an impression on Sulpicius, that he immediately applied himself to the study of the law; wherein he arrived to that proficiency, that he left behind him about an hundred and fourscore volumes of his own compiling upon the subject; and became, in the opinion of Cicero, [8] a much more complete lawyer than even Mutius Scaevola himself.

                I would not be thought to recommend to our English nobility and gentry, to become as great lawyers as Sulpicius; though he, together with this character, sustained likewise that of an excellent orator, a firm patriot and a wise indefatigable senator; but the inference which arises from the story is this, that ignorance of the laws of the land has ever been esteemed dishonorable in those, who are entrusted by their country to maintain, to administer, and to amend them.

                But surely there is little occasion to enforce this argument any farther to persons of rank and distinction, if we of this place may be allowed to form a general judgment from those who are under our inspection; happy, that while we lay down the rule, we can also produce the example. You will therefore permit your professor to indulge both a public and private satisfaction, by bearing this open testimony; that in the infancy of these studies among us, they were favored with the most diligent attendance, and pursued with the most unwearied application, by those of the noblest birth and most ample patrimony; some of whom are still the ornaments of this seat of learning; and others at a greater distance continue doing honor to its institutions, by comparing our polity and laws with those of other kingdoms abroad, or exerting their senatorial abilities in the councils of the nation at home.

                Nor will some degree of legal knowledge be found in the least superfluous to persons of inferior rank; especially those of the learned professions. The clergy in particular, besides the common obligations they are under in proportion to their rank and fortune, have also abundant reason, considered merely as clergymen, to be acquainted with many branches of the law, which are almost peculiar and appropriated to themselves alone. Such are the laws relating to advowsons, institutions, and inductions; to simony, and simoniacal contracts; to uniformity, residence, and pluralities; to tithes and other ecclesiastical clues; to marriages (more especially of late) and to a variety of other subjects, which are consigned to the care of their order by the provisions of particular statutes. To understand these aright, to discern what is warranted or enjoined, and what is forbidden by law, demands a sort of legal apprehension; which is no otherwise to be acquired, than by use and a familiar acquaintance with legal writers.

                For the gentlemen of the faculty of physic, I must frankly own that I see no special reason, why they in particular should apply themselves to the study of the law; unless in common with other gentlemen, and to complete the character of general and extensive knowledge; a character which their profession, beyond others, has remarkably deserved. They will give me leave however to suggest, and that not ludicrously, that it might frequently be of use to families upon sudden emergencies, if the physician were acquainted with the doctrine of last wills and testaments, at least so far as relates to the formal part of their execution.

                But those gentlemen who intend to profess the civil and ecclesiastical laws, in the spiritual and maritime courts of this kingdom, are of all men (next to common lawyers) the most indispensably obliged to apply themselves seriously to the study of our municipal laws. For the civil and canon laws, considered with respect to any intrinsic obligation, have no force or authority in this kingdom: they are no more binding in England than our laws are binding at Rome. But as far as these foreign laws on account of some peculiar propriety, have in some particular cases, and in some particular courts, been introduced and allowed by our laws, so far they oblige, and no farther; their authority being wholly founded upon that permission and adoption. In which we are not singular in our notions: for even in Holland, where the imperial law is much cultivated and its decisions pretty generally followed, we are informed by Van Leeuwen, [9] that “it receives its force from custom and the consent of the people, tacitly or expressly given: for otherwise, he adds, we should no more be bound by this law, than by that of the Almains, the Franks, the Saxons, the Goths, the Vandals, and other of the ancient nations.” Wherefore, in all points in which the different systems depart from each other, the law of the land takes place of the law of Rome, whether ancient or modern, imperial or pontifical. And, in those of our English courts wherein a reception has been allowed to the civil and canon laws, if either they exceed the bounds of that reception, by extending themselves to other matters than are permitted to them; or if such courts proceed according to the decisions of those laws, in cases wherein it is controlled by the law of the land the common law in either instance both may, and frequently does prohibit and annul their proceedings: [10] and it will not be a sufficient excuse for them to tell the king’s Courts at Westminster, that their practice is warranted by the laws of Justinian or Gregory, or is conformable to the degrees of the Rota or imperial chamber, For which reason it becomes highly necessary for every civilian and canonist, that would act with safety as a judge, or with prudence and reputation as an advocate, to know in what cases and how far the English laws have given sanction to the Roman; in what points the latter are rejected; and where they are both so intermixed and blended together as to form certain supplemental parts of the common law of England distinguished by the titles of the king’s maritime, the king’s military, and the king’s ecclesiastical law. The propriety of which inquiry the university of Oxford has for more than a century so thoroughly seen, that in her statutes [11] she appoints, that one of the three questions to be annually discussed at the act by the jurist-inceptors shall relate to the common law; subjoining this reason, ” Quia juris civilis studiosos decet haud imperitos esse juris municipalis, et differentias exteri patriique juris notas habere. “ [“For students of civil law should not be ignorant of the municipal law nor of the remarkable differences between their own laws and those of foreign nations."] And the statutes [12] of the university of Cambridge speak expressly to the same effect.

                From the general use and necessity of some acquaintance with the common law, the inference were extremely easy with regard to the propriety of the present institution, in a place to which gentlemen of all ranks and degrees resort, as the fountain of all useful knowledge. But how it has come to pass that a design of this sort has never before taken place in the university, and the reason why the study of our laws has in general fallen into disuse, I shall previously proceed to inquire.

                Sir John Fortescue, in his panegyric on the laws of England (which was written in the reign of Henry the sixth) puts [13] a very obvious question in the mouth of the young prince, whom he is exhorting to apply himself to that branch of learning: “why the laws of England, being so good, so fruitful, and so commodious, are not taught in the universities, as the civil and cannon laws are?” In answer to which he gives [14] what seems, with due deference be it spoken, a very jejune and unsatisfactory reason; being in short, that “as the proceedings at common law were in his time carried on in three different tongues, the English, the Latin, and the French, that science must be necessarily taught in those three several languages; but that in the universities, all sciences were taught in the Latin tongue only;” and therefore he concludes, “that they could not be conveniently taught or studied in our universities.” But without attempting to examine seriously the validity of this reason, (the very shadow of which by the wisdom of your late constitutions is entirely taken away,) we perhaps may find out a better, or at least a more plausible, account, why the study of the municipal laws has been banished from these seats of science, than what the learned chancellor thought it prudent to give to his royal pupil.

                That ancient collection of unwritten maxims and customs, which is called the common law, however compounded or from whatever fountains derived, had subsisted immemorially in this kingdom; and, though somewhat altered and impaired by the violence of the times, had in great measure weathered the rude shock of the Norman conquest. This had endeared it to the people in general, as well because its decisions were universally known, as because it was found to be excellently adapted to the genius of the English nation. In the knowledge of this law consisted great part of the learning of those dark ages; it was then taught says Mr. Selden, [15] in the monasteries; in the universities, and in the families of the principal nobility. The clergy in particular, as they then engrossed almost every other branch of learning, so (like their predecessors the British Druids [16]) they were peculiarly remarkable for their proficiency in the study of the law. Nullus clericus nisi causidicus [No clergyman who is not a lawyer also], is the character given of them soon after the conquest by William of Malmsbury. [17] The judges therefore were usually created out of the sacred order, [18] as was likewise the case among the Normans; [19] and all the inferior offices were supplied by the lower clergy, which has occasioned their successors to be denominated clerks to this day.

                But the common law of England, being not committed to writing; but only handed down by tradition, use, and experience, was not so heartily relished by the foreign clergy; who came over hither in shoals during the reign of the conqueror and his two sons, and were utter strangers to our constitution as well as our language. And an accident, which soon after happened, had nearly completed its ruin. A copy of Justinian’s pandects, being newly [20] discovered at Amalfi, soon brought the civil law into vogue all over the west of Europe, where before it was quite laid aside [21] and in a manner forgotten; though some traces of its authority remained in Italy [22] and the eastern provinces of the empire. [23] This now became in a particular manner the favorite of the popish clergy, who borrowed the method and many of the maxims of their canon law from this original. The study of it was introduced into several universities abroad, particularly that of Bologna; where exercises were performed, lectures read, and degrees conferred in this faculty, as in other branches of science: and many nations on the continent, just then beginning to recover from the convulsions consequent upon the overthrow of the Roman empire, and settling by degrees into peaceable forms of government, adopted the civil law, (being the best written system then extant) as the basis of their several constitutions; blending and interweaving it among their own feudal customs, in some places with a more extensive, in others a more confined authority. [24] 

                Nor was it long before the prevailing mode of the times reached England. For Theobald, a Norman abbot, being elected to the see of Canterbury, [25] and extremely addicted to this new study, brought over with him in his retinue many learned proficients therein; and among the rest Roger surnamed Vacarius, whom he placed in the university of Oxford, [26] to teach it to the people of this country. But it did not meet with the same easy reception in England, where a mild and rational system of laws had been established, as it did upon the continent; and, though the monkish clergy (devoted to the will of a foreign primate) received it with eagerness and zeal, yet the laity, who were more interested to preserve the old constitution, and had already severely felt the effect of many Norman innovations, continued wedded to the use of the common law. King Stephen immediately published a proclamation, [27] forbidding the study of the laws, then newly imported from Italy; which was treated by the monks [28] as a piece of impiety, and, though it might prevent the introduction of the civil law process into our courts of justice, yet did not hinder the clergy from reading and teaching it in their own schools and monasteries.

                From this time the nation seems to have been divided into two parties; the bishops and clergy, many of them foreigners, who applied themselves wholly to the study of the civil and canon law, which now came to be inseparably interwoven with each other; and the nobility and laity, who adhered with equal pertinacity to the old common law: both of them reciprocally jealous of what they were unacquainted with, and neither of them perhaps allowing the opposite system that real merit which is abundantly to be found in each. This appears, on the one hand, from the spleen with which the monastic writers [29] speak of our municipal laws upon all occasions; and, on the other, from the firm temper which the nobility showed at the famous parliament of Merton: when the prelates endeavored to procure an act, to declare all bastards legitimate in case the parents intermarried at any time afterwards; alleging this only reason, because holy church (that is, the canon law) declared such children legitimate: but “all the earls and barons (says the parliament roll [30]) with one voice answered, that they would not change the laws of England, which had hitherto been used and approved.” And we find the same jealousy prevailing above a century afterwards, [31] when the nobility declared with a kind of prophetic spirit, “that the realm of England has never been unto this hour, neither by the consent of our lord the king and the lords of parliament shall it ever be, ruled or governed by the civil law.” [32] And of this temper between the clergy and laity many more instances might be given.

                While things were in this situation, the clergy, finding it impossible to root out the municipal law, began to withdraw themselves by degrees from the temporal courts: and to that end, very early in the reign of king Henry the third, episcopal constitutions were published, [33] forbidding all ecclesiastics to appear as advocates in foro saeculari [in the secular court]: nor did they long continue to act as judges there, not caring to take the oath of office which was then found necessary to be administered, that they should in all things determine according to the law and custom of this realm; [34] though they still kept possession of the high office of chancellor, an office then of little juridical power; and afterwards, as its business increased by degrees, they modeled the process of the court at their own discretion.

                But wherever they retired and wherever their authority extended, they carried with them the same zeal to introduce the rules of the civil, in exclusion of the municipal law. This appears in a particular manner from the spiritual courts of all denominations, from the chancellor’s courts in both our universities, and from the high court of chancery before mentioned; in all of which the proceedings are to this day in a course much conformed to the civil law: for which no tolerable reason can be assigned, unless that these courts were all under the immediate direction of the popish ecclesiastics, among whom it was a point of religion to exclude the municipal law; pope Innocent the fourth having forbidden [35] the very reading of it by the clergy because its decisions were not founded on the imperial constitutions, but merely on the customs of the laity. And if it be considered, that our universities began about that period to receive their present form of scholastic discipline; that they were then, and continued to be till the time of the reformation, entirely under the influence of the popish clergy; (sir John Mason the first protestant, being also the first lay, chancellor of Oxford) this will lead us to perceive the reason, why the study of the Roman laws was in those days of bigotry [36] pursued with such alacrity in these seats of learning; and why the common law was entirely despised, and esteemed little better than heretical.

                And, since the reformation many causes have conspired to prevent its becoming a part of academical education. As, first, long usage and established custom; which, as in everything else, so especially in the forms of scholastic exercise, have justly great weight and authority. Secondly, the real intrinsic merit of the civil law, considered upon the footing of reason and not of obligation, which was well known to the instructors Of our youth and their total ignorance of the merit of the common law, though its equal at least, and perhaps an improvement on the other. But the principal reason of all, that has hindered the introduction of this branch of learning, is, that the study of the common law, being banished from hence in the times of popery, has fallen into a quite different channel, and has hitherto been wholly cultivated in another place. But as the long usage and established custom, of ignorance of the laws of the land, begin now to be thought unreasonable; and as by these means the merit of those laws will probably be more generally known; we may hope that the method of studying them will soon revert to its ancient course, and the foundations at least of that science will be laid in the two universities; without being exclusively confined to the channel which it fell into at the times I have just been describing.

                For, being then entirely abandoned by the clergy, a few stragglers excepted, the study and practice of it devolved of course into the hands of laymen: who entertained upon their parts a most hearty aversion to the civil law, [37] and made no scruple to profess their contempt, nay even their ignorance [38] of it, in the most public manner. But still, as the balance of learning was greatly on the side of the clergy, and as the common law was no longer taught, & formerly, in any part of the kingdom, it must have-been subjected to many inconveniences, and perhaps would have been gradually lost and overrun by the civil, (a suspicion well justified from the frequent transcripts of Justinian to be met within Bracton and Fleta) had it not been for a peculiar incident, which happened at a very critical time, and contributed greatly to its support.

                The incident which I mean was the fixing the court of common pleas, the grand tribunal for disputes of property, to be held in one certain spot; that the seat of ordinary justice might be permanent and notorious to all the nation. Formerly that, in conjunction with all the other superior courts, was held before the king’s capital justiciary of England, in the aula regis [King’s court], or such of his palaces wherein his royal person resided; and removed with his household from one end of the kingdom to the other. This was found to occasion great inconvenience to the suitors; to remedy which it was made an article of the great charter of liberties, both that of king John and king Henry the third, [39] that “common pleas should no longer follow the king’s court, but be held in some certain place:” in consequence of which they have ever since been held (a few necessary removals in times of the plague excepted) in the palace of Westminster only. This brought together the professors of the municipal law, who before were dispersed about the kingdom, and formed them into an aggregate body; whereby a society was established of persons, who, (as Spelman [40] observes) addicting themselves wholly to the study of the laws of the land, and no longer considering it as a mere subordinate science for the amusement of leisure hours, soon raised those laws to that pitch of perfection, which they suddenly attained under the auspices of our English Justinian, king Edward the first.

                In consequence of this lucky assemblage, they naturally fell into a kind of collegiate order, and, being excluded from Oxford and Cambridge, found it necessary to establish a new university of their own. This they did by purchasing at various times certain houses (now called the inns of court and of chancery) between the city of Westminster, the place of holding the king’s courts, and the city of London; for advantage of ready access to the one, and plenty of provisions in the other. [41] Here exercises were performed, lectures read, and degrees were at length conferred in the common law, as at other universities in the canon and civil. The degrees were those of barristers (first styled apprentices [42] from apprendre, to learn) who answered to our bachelors: as the state and degree of a sergeant, [43] servientis ad legem [a sergeant at law], did to that of doctor.

                The crown seems to have soon taken under its protection this infant seminary of common law; and, the more effectually to foster and cherish it, king Henry the third in the Nineteenth year of his reign issued out an order directed to the mayor and sheriffs of London, commanding that no regent of any law schools within that city should for the future teach law therein. [44] The word, law, or leges, being a general term, may create some doubt at this distance of time whether the teaching of the civil law, or the common, or both, is hereby restrained. But in either case it tends to the same end. If the civil law only is prohibited, (which is Mr. Selden’s[45] opinion) it is then a retaliation upon the clergy, who had excluded the common law from their seats of learning. If the municipal law be also included in the restriction, (as sir Edward Coke [46] understands it, and which the words seem to import) then the intention is evidently this; by preventing private teachers within the walls of the city, to collect all the common lawyers into the one public university, which was newly instituted in the suburbs.

                In this juridical university (for such it is insisted to have been by Fortescue [47] and sir Edward Coke [48]) there are two sorts of collegiate houses; one called inns of chancery, in which the younger students of the law were usually placed, “learning and studying,” says Fortescue, [49] “the originals and as it were-the elements of the law; who profiting therein, as they grew to ripeness so were they admitted into the greater inns of the same study, called the inns of court.” And in these inns of both kinds, he goes on to tell us, the knights and barons, with other grandees and noblemen of the realm, did use to place their children, though they did not desire to have them thoroughly learned in the law, or to get their living by its practice: and that in his time there were about two thousand students at these several inns, all of whom he informs us were filii nobilium, or gentlemen born.”

                Hence it is evident, that (though under the influence of the monks our universities neglected this study, yet) in the time of Henry the sixth it was thought highly necessary and was the universal practice, for the young nobility and gentry to be instructed in the originals and elements of the laws. But by degrees this custom has fallen into disuse; so that in the reign of queen Elizabeth sir Edward Coke [50] does not reckon above a thousand students, and the number at present is very considerably less. Which seems principally owing to these reasons; first because the inns of chancery, being now almost totally filled by the inferior branch of the profession, are neither commodious nor proper for the resort of gentlemen of any rank or figure; so that there are very rarely any young students entered at the inns of chancery; secondly, because in the inns of court all sorts of regimen and academical superintendence, either with regard to morals or studies, are found impracticable and therefore entirely neglected; lastly, because persons of birth and fortune, after having finished their usual courses at the universities, have seldom leisure or resolution sufficient to enter upon a new scheme of study at a new place of instruction. Wherefore few gentlemen now resort to the inns of court, but such for whom the knowledge of practice is absolutely necessary; such I mean as are intended for the profession: the rest of our gentry, (not to say our nobility also) having usually retired to their estates, or visited foreign kingdoms, or entered upon public life, without any instruction in the laws of the land, and indeed with hardly any opportunity of gaining instruction, unless it can be afforded them in these seats of learning.

                And that these are the proper places for affording assistances of this kind to gentlemen of all stations and degrees, cannot (I think) with any color of reason be denied. For not one of the objections, which are made to the inns of court and chancery, and which I have just now enumerated, will hold with regard to the universities. Gentlemen may here associate with gentlemen of their own rank and degree. Nor are their conduct and studies left entirely to their own discretion; but regulated by a discipline so wise and exact, yet so liberal, so sensible and manly, that their conformity to its rules (which does at present so much honor to our youth) is not more the effect of constraint, than of their own inclinations and choice. Neither need they apprehend too long an avocation hereby from their private concerns and amusements, or (what is a more noble object) the service of their friends and their country. This study will go hand in hand with their other pursuits: it will obstruct none of them; it will ornament and assist them all.

                But if, upon the whole, there are any, still wedded to monastic prejudice, that can entertain a doubt how far this study is properly and regularly academical, such persons I am afraid either have not considered the constitution and design of an university, or else think very meanly of it. It must be a deplorable narrowness of mind, that would confine these seats of instruction to the limited views of one or two learned professions. To the praise of this age be it spoken, a more open and generous way of thinking begins now universally to prevail. The attainment of liberal and genteel accomplishments, though not of the intellectual sort, has been thought by our wisest and most affectionate patrons, [51] and very lately by the whole university, [52] no small improvement of our ancient plan of education: and therefore I may safely affirm that nothing (how unusual soever) is, under due regulations improper to be taught in this place, which is proper for a gentleman to learn. But that a science, which distinguishes the criterions of right and wrong; which teaches to establish the one, and prevent punish, or redress the other; which employs in its theory the noblest faculties of the soul, and exerts in its practice the cardinal virtues of the heart; a science, which is universal in its use and extent accommodated to each individual, yet, comprehend the whole community; that a science like this should ever have been deemed unnecessary to be studied in an university, is matter of astonishment and concern. Surely, if it were not before an object of academical knowledge, it was high time to make it one; and to those who can doubt the propriety of its reception among us (if any such there be) we may return an answer in their own way; that ethics are confessedly a branch of academical learning, and Aristotle himself has said, speaking of the laws of his own country, that jurisprudence or the knowledge of those laws is the principal and most perfect branch of ethics. [53] 

                From a thorough conviction of this truth, our munificent benefactor Mr. Viner, having employed above half a century in amassing materials for new-modeling and rendering more commodious the rude study of the laws of the land, consigned both the plan and execution of these his public-spirited designs to the wisdom of his parent university. Resolving to dedicate his learned labors “to the benefit of posterity and the perpetual service of his Country,” [54] he was sensible he could not perform his resolution in a better and more effectual manner, than by extending to the youth of this place those assistance, of which he so well remembered and so heartily regretted the want. And the sense, which the university has entertained of this ample and most useful benefaction, must appear beyond a doubt from their gratitude in receiving it with all possible marks of esteem; [55] from their alacrity and unexampled dispatch in carrying it into execution; [56] and, above all, from the laws and constitutions by which they have effectually guarded it from the neglect and abuse to which such institutions are liable. [57] We have seen an universal emulation, who best should understand, or most faithfully pursue, the designs of our generous patron: and with pleasure we recollect, that those who are most distinguished by their quality, their fortune, their station, their learning, or their experience, have appeared the most zealous to promote the success of Mr. Viner’s establishment.

                The advantages that might result to the science of the law itself, when a little more attended to in these seats of knowledge, perhaps, would be very considerable. The leisure and abilities of the learned in these retirements might either suggest expedients, or execute those dictated by wiser heads, [58] for improving its method, retrenching its superfluities, and reconciling the little contrarieties, which the practice of many centuries will necessarily create in any human system: a task, which those, who are deeply employed in business and the more active scenes of the profession, can hardly condescend to engage in. And as to the interest or (which is the same) the reputation of the universities themselves, I may venture to pronounce, that if ever this study should arrive to any tolerable perfection either here or at Cambridge, the nobility and gentry of this kingdom would not shorten their residence upon this account nor perhaps entertain a worse opinion of the benefits of academical education. Neither should it be considered as a matter of light importance, that while we thus extend the pomoeria [bounds] of university learning, and adopt a new tribe of citizens within these philosophical walls, we interest a very numerous and very powerful profession in the preservation of our rights and revenues.

                For I think it past dispute that those gentlemen who resort to the inns of court with a view to pursue the profession, will find it expedient (whenever it is practicable) to lay the previous foundations of this, as well as every other science, in one of our learned universities. We may appeal to the experience of every sensible lawyer, whether anything can be more hazardous or discouraging than the usual entrance on the study of the law. A raw and inexperienced youth, in the most dangerous season of life, is transplanted on a sudden into the midst of allurements to pleasure, without any restraint or check but what his own prudence can suggest; with no public direction in what course to pursue his inquiries; no private assistance to remove the distresses and difficulties which will always embarrass a beginner. In this situation he is expected to sequester himself from the world, and by a tedious lonely process to extract the theory of law from a mass of undigested learning; or else by an assiduous attendance on the courts to pick up theory and practice together, sufficient to qualify him for the ordinary run of business. How little therefore is it to be wondered at, that we hear of so frequent miscarriages; that so many gentlemen of bright imaginations, grow weary of so unpromising a search, [59] and addict themselves wholly to amusements, or other less innocent pursuits; and that so many persons of moderate capacity confuse themselves at first setting out, and continue ever dark and puzzled during the remainder of their lives.

                The evident want of some assistance in the rudiments of legal knowledge has given birth to a practice, which, if ever it had grown to be general, must have proved of extremely pernicious consequence. I mean the custom by some so very warmly recommended, of dropping all liberal education, as of no use to students in the law: and placing them, in its stead, at the desk of some skillful attorney; in order to initiate them early in all the depths of practice, and render them more dexterous in the mechanical part of business. A few instances of particular persons, (men of excellent learning, and unblemished integrity,) who, in spite of this method of education, have shone in the foremost ranks of the bar, have afforded some kind of sanction to this illiberal path to the profession, and biased many parents, of short-sighted judgment in its favor: not considering, that there are some geniuses, formed to overcome all disadvantages, and that from such particular instances no general rules can be formed; nor observing, that those very persons have frequently recommended by the most forcible of all examples, the disposal of their own offspring, a very different foundation of legal studies, a regular academical education. Perhaps too, in return, I could now direct their eyes to our principal seats of justice, and suggest a few hints in favor of university learning: [60] . . . but in these all who hear me, I know, have already prevented me.

                Making therefore due allowance for one or two shining exceptions, experience may teach us to foretell that a lawyer thus educated to the bar, in subservience to attorneys and solicitors, [61] will find he has begun at the wrong end. If practice be the whole he is taught practice must also be the whole he will ever know: if he be uninstructed in the elements and first principles upon which the rule of practice is founded, the least variation from established precedents will totally distract and bewilder him: ita lex scripta est [62] [so the law is written] is the utmost his knowledge will arrive at; he must never aspire to form, and seldom expect to comprehend, any arguments drawn a priori [beforehand], from the spirit of the laws and the natural foundations of justice.

                Nor is this all; for (as few persons of birth, or fortune, or even of scholastic education, will submit to the drudgery of servitude and the manual labor of copying the trash of an office) should this infatuation prevail to any considerable degree, we must rarely expect to see a gentleman of distinction or learning at the bar. And what the consequence may be, to have their interpretation and enforcement of the laws (which include the entire disposal of our properties, liberties, and lives) fall wholly into the hands of obscure or illiterate men, is a matter of very public concern.

                The inconveniences here pointed out can never be effectually prevented, but by making academical education a previous step to the profession of the common law, and at the same time making the rudiments of the law a part of academical education. For sciences are of a sociable disposition, and flourish best in the neighborhood of each other: nor is there any branch of learning, but may be helped and improved by assistance drawn from other arts. If therefore the student in our laws has formed both his sentiments and style, by perusal and imitation of the purest classical writers, among whom the historians and orators will best deserve his regard; if he can reason with precision, and separate argument from fallacy, by the clear simple rules of pure unsophisticated logic; if he can fix his attention, and steadily pursue truth through any the most intricate deduction, by the use of mathematical demonstrations; if he has enlarged his conceptions of nature and art, by a view of the several branches of genuine, experimental philosophy; if he has impressed on his mind the sound maxims of the law of nature, the best and most authentic foundation of human laws; if, lastly he has contemplated those maxims reduced to a practical system in the laws of imperial Rome; if he has done this or any part of it, (though all maybe easily done under as able instructors as ever graced any seats of learning) a student thus qualified may enter upon the study of the law with incredible advantage and reputation. And if, at the conclusion, or during the acquisition of these accomplishments, he will afford himself here a year or two’s farther leisure, to lay the foundation of his future labors in a solid scientific method, without thirsting too early to attend that practice which it is impossible he should rightly comprehend, he will afterwards proceed with the greatest ease, and will unfold the most intricate points with an intuitive rapidity and clearness.

                I shall not insist upon such motives as might be drawn from principles of economy, and are applicable to particulars only: I reason upon more general topics. And therefore to the qualities of the head, which I have just enumerated, I cannot but add those of the heart; affectionate loyalty to the king, a zeal for liberty and the constitution, a sense of real honor, and well grounded principles of religion; as necessary to form a truly valuable English lawyer, a Hyde, a Hale, or a Talbot. And, whatever the ignorance of some, unkindness of others, may have heretofore untruly suggested, experience will warrant us to affirm, that these endowments of loyalty and public spirit, of honor and religion, are no where to be found in more high perfection than in the two universities of this kingdom.

                Before I conclude, it may perhaps be expected, that I lay before you a short and general account of the method I propose to follow, in endeavoring to execute the trust you have been pleased to repose in my hands. And in these solemn lectures, which are ordained to be read at the entrance of every term, (more perhaps to do public honor to this laudable institution, than for the private instruction of individuals [63]) I presume it will best answer the intent of our benefactor and the expectation of this learned body, if I attempt to illustrate at times such detached titles of the law, as are the most easy to be understood, and most capable of historical or critical ornament. But in reading the complete course, which is annually consigned to my care, a more regular method will be necessary; and, till a better is proposed, I shall take the liberty to follow the same that I have already submitted to the public. [64] To fill up and finish that outline with propriety and correctness, and to render the whole intelligible to the uninformed minds of beginners, (whom we are too apt to suppose acquainted with terms and ideas, which they never had opportunity to learn,) this must be my ardent endeavor, though by no means my promise, to accomplish. You will permit me however very briefly to describe, rather what I conceive an academical expounder of the laws should do, than what I have ever known to be done.

                He should consider his course as a general map of the law, marking out the shape of the country, its connections and boundaries, its greater divisions and principalities: it is not his business to describe minutely the subordinate limits, or to fix the longitude and latitude of every inconsiderable hamlet. His attention should be engaged, like that of the readers in Fortescue’s inns of chancery, “in tracing out the originals, and as it were the elements of the law.” For if, as Justinian [65] has observed, the tender understanding of the student be loaded at the first with a multitude and variety of matter, it will either occasion him to desert his studies, or will carry him heavily through them, with much labor, delay, and despondence. These originals should be traced to their fountains, as well as our distance will permit; to the customs of the Britons and Germans, as recorded by Caesar and Tacitus; to the codes of the northern nations on the continent, and more especially to those of our own Saxon princes; to the rules of the Roman law either left here in the days of Papinian, or imported by Vacarius and his followers; but, shove all, to that inexhaustible reservoir of legal antiquities and learning, the feudal law, or, as Spelman [66] has entitled it, the law of nations in our western orb. These primary rules and fundamental principles should be weighed and compared with the precepts of the law of nature, and the practice of other countries; should be explained by reasons, illustrated by examples, and confirmed by undoubted authorities; their history should be deduced, their changes and revolutions observed, and it should be shown how far they are connected with, or have at anytime been affected by, the civil transactions of the kingdom.

                A plan of this nature, if executed with care and ability, cannot fail of administering a most useful and rational entertainment to students of all ranks and professions; and yet it must be confessed that the study of the laws is not merely a matter of amusement; for, as a very judicious writer [67] has observed upon a similar occasion, the learner “will be considerably disappointed if he looks for entertainment without the expense of attention.” An attention, however, not greater than is usually bestowed in mastering the rudiments of other sciences, or sometimes in pursuing a favorite recreation or exercise. And this attention not equally necessary to be exerted by every student upon every occasion. Some branches of the law, as the formal process of civil suits, and the subtle distinctions incident to landed property, which are the most difficult to be thoroughly understood, are the least worth the pains of understanding, except to such gentlemen as intend to pursue the profession. To others I may venture to apply, with a slight alteration, the words of sir John Fortescue, [68] when first his royal pupil determines to engage in this study. “It will not be necessary for a gentleman as such, to examine with close application the critical niceties of the law. It will fully be sufficient, and he may well enough be denominated. A lawyer, if under the instruction of a master, he traces up the principles and grounds of the law, even to their original elements. Therefore in a very short period, and with very little labor, he may be sufficiently informed in the laws of his county, if he will but apply his mind in good earnest to receive and apprehend them. For, though such knowledge as is necessary for a judge is hardly to be acquired by the lucubrations of twenty years, yet, with a genius of tolerable perspicacity, that knowledge which is fit for a person of birth or condition may be learned in a single year, without neglecting his other improvements.”

                To the few therefore (the very few I am persuaded) that entertain such unworthy notions of an university, as to suppose it intended for mere dissipation of thought; to such as mean only to while away the awkward interval from childhood to twenty-one, between the restraints of the school and the licentiousness of politer life, in a calm middle state of mental and of moral inactivity; to these Mr. Viner gives no invitation to an entertainment which they never can relish. But to the long and illustrious train of noble and ingenuous youth, who are not more distinguished among us by their birth and possessions, than by the regularity of their conduct and their thirst after useful knowledge, to these our benefactor has consecrated the fruits of a long and laborious life, worn out in the duties of his calling; and will joyfully reflect (if such reflections can be now the employment of his thoughts) that he could not more effectually have benefitted posterity, or contributed to the service of the public, than by founding an institution which may instruct the rising generation in the wisdom of our civil polity, and inspire them with a desire to be still better acquainted with the laws and constitution of their country.
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                [I-38]

                SECTION THE SECOND

                  Of the Nature of Laws in General↩

                Law, in its most general and comprehensive sense, signifies a rule of action; and is applied indiscriminately to all kinds of action, whether animate or inanimate, rational or irrational. Thus we say, the laws of motion, of gravitation, of optics, or mechanics, as well as the laws of nature and of nations. And it is that rule of action, which is prescribed by some superior, and which the inferior is bound to obey.

                Thus when the supreme being formed the universe, and created matter out of nothing, he impressed certain principles upon that matter, from which it can never depart, and without which it would cease to be. When he put that matter into motion, he established certain laws of motion, to which all movable bodies must conform. And, to descend from the greatest operations to the smallest, when a workman forms a clock, or other piece of mechanism, he establishes at his own pleasure certain arbitrary laws for its direction; as that the hand shall describe a given space in a given time; to which law as long as the work conforms, so long it continues in perfection, and answers the end of its formation.

                If we farther advance, from mere inactive matter to vegetable and animal life, we shall find them still governed by laws; more numerous indeed, but equally fixed and invariable. The whole progress of plants, from the seed to the root, and from thence to the seed again - the method of animal nutrition, digestion, secretion, and all other branches of vital economy - are not left to chance, or the will of the creature itself, but are performed in a wondrous involuntary manner, and guided by unerring rules laid down by the great creator.

                This then is the general signification of law, a rule of action dictated by some superior being: and, in those creatures that have neither the power to think, nor to will, such laws must be invariably obeyed, so long as the creature itself subsists, for its existence depends on that obedience. But laws, in their more confined sense, and in which it is our present business to consider them, denote the rules, not of action in general, but of human action or conduct: that is, the precepts by which man, the noblest of all sublunary beings, a creature endowed with both reason and freewill, is commanded to make use of those faculties in the general regulation of his behavior.

                Man, considered as a creature, must necessarily be subject to the laws of his creator, for he is entirely a dependent being. A being, independent of any other, has no rule to pursue, but such as he prescribes to himself; but a state of dependence will inevitably oblige the inferior to take the will of him, on whom he depends, as the rule of his conduct: not indeed in every particular, but in all those points wherein his dependence consists. This principle therefore has more or less extent and effect, in proportion as the superiority of the one and the dependence of the other is greater or less, absolute or limited. And consequently, as man depends absolutely upon his maker for every thing, it is necessary that he should in all points conform to his maker’s will.

                This will of his maker is called the law of nature. For as God, when he created matter, and endued it with a principle of mobility, established certain rules for the perpetual direction of that motion; so, when he created man, and endued him with freewill to conduct himself in all parts of life, he laid down certain immutable laws of human nature, whereby that freewill is in some degree regulated and restrained, and gave him also the faculty of reason to discover the purport of those laws.

                Considering the creator only as a being of infinite power, he was able unquestionably to have prescribed whatever laws he pleased to his creature, man, however unjust or severe. But as be is also a being of infinite wisdom, he has laid down only such laws as were founded in those relations of justice, that existed in the nature of things antecedent to any positive precept. These are the eternal, immutable laws of good and evil, to which the creator himself in all his dispensations conforms; and which he has enabled human reason to discover, so far as they are necessary for the conduct of human actions. Such among others are these principles: that we should live honestly, should hurt nobody, and should render to every one his due; to which three general precepts Justinian [1] has reduced the whole doctrine of law.

                But if the discovery of these first principles of the law of nature depended only upon the due exertion of right reason, and could not otherwise be obtained than by a chain of metaphysical disquisitions, mankind would have wanted some inducement to have quickened their inquiries, and the greater part of the world would have rested content in mental indolence, and ignorance its inseparable companion. As therefore the creator is a being, not only of infinite power, and wisdom, but also of infinite goodness, he has been pleased so to contrive the constitution and frame of humanity, that we should want no other prompter to inquire after and pursue the rule of right, but only our own self-love, that universal principle of action. For he has so intimately connected, so inseparably interwoven the laws of eternal justice with the happiness of each individual, that the latter cannot be attained but by observing the former; and, if the former be punctually obeyed, it cannot but induce the latter. In consequence of which mutual connection of justice and human felicity, he has not perplexed the law of nature with a multitude of abstracted rules and precepts, referring merely to the fitness or unfitness of things, as some have vainly surmised; but has graciously reduced the rule of obedience to this one paternal precept, “that man should pursue his own true and substantial happiness.” This is the foundation of what we call ethics, or natural law. For the several articles into which it is branched in our systems, amount to no more than demonstrating, that this or that action tends to man’s real happiness, and therefore very justly concluding that the performance of it is a part of the law of nature; or, on the other hand, that this or that action is destructive of man’s real happiness, and therefore that the law of nature forbids it.

                This law of nature, being coeval with mankind and dictated by God himself, is of course superior in obligation to any other-It is binding over all the globe in all countries, and at all times; no human laws are of any validity, if contrary to this: and such of them as are valid derive all their force, and all their authority, mediately or immediately, from this original.

                But in order to apply this to the particular exigencies of each individual, it is still necessary to have recourse to reason; whose office it is to discover, as was before observed, what the law of nature directs in every circumstance of life: by considering, what method will tend the most effectually to our own substantial happiness. And if our reason were always, as in our first ancestor before his transgression, clear and perfect, unruffled by passions, unclouded by prejudice, unimpaired by disease or intemperance, the task would be pleasant and easy; we should need no other guide but this. But every man now finds the contrary in his own experience; that his reason is corrupt, and his understanding full of ignorance and error.

                This has given manifold occasion for the benign interposition of divine providence; which, in compassion to the frailty, the imperfection, and the blindness of human reason, has been pleased, at sundry times and in diverse manners, to discover and enforce its laws by an immediate and direct revelation. The doctrines thus delivered we call the revealed or divine law, and they are to be found only in the holy scriptures. These precepts, when revealed, are found upon comparison to be really a part of the original law of nature, as they tend in all their consequences to man’s felicity. But we are not from thence to conclude that the knowledge of these truths was attainable by reason, in its present corrupted state; since we find that, until they were revealed, they were hid from the wisdom of ages. As then the moral precepts of this law are indeed of the same original with those of the law of nature, so their Intrinsic obligation is of equal strength and perpetuity. Yet undoubtedly the revealed law is of infinitely more authenticity than that moral system, which is framed by ethical writers, and denominated the natural law. Because one is the law of nature, expressly declared so to be by God himself; the other is only what, by the assistance of human reason, we imagine to be that law. If we could be as certain of the latter as we are of the former, both would have an equal authority; but, till then, they can never be put in any competition together.

                Upon these two foundations, the law of nature and the law of revelation, depend all human laws; that is to say, no human laws should be suffered to contradict these. There are, it is true a great number of indifferent points, in which both the divine law and the natural leave a man at his own liberty; but which are found necessary for the benefit of society to be restrained within certain limits. And herein it is that human laws have their greatest force and efficacy; for, with regard to such points as are not indifferent, human laws are only declaratory of, and act in subordination to, the former. To instance in the case of murder; this is expressly forbidden by the divine, and demonstrably by the natural law; and from these prohibitions arises the true unlawfulness of this crime. Those human laws that annex a punishment to it, do not at all increase its moral guilt, or superadd any fresh obligation in foro conscientiae [in the court of conscience] to abstain from its perpetration. Nay, if any human law should allow or enjoin us to commit it, we are bound to transgress that human law, or else we must offend both the natural and the divine. But with regard to matters that are in themselves indifferent, and are not commanded or forbidden by those superior laws; such, for instance, as exporting of wool into foreign countries; here the inferior legislature has scope and opportunity to interpose, and to make that action unlawful which before was not so.

                If man were to live in a state of nature, unconnected with other individuals, there would be no occasion for any other laws, than the law of nature, and the law of God. Neither could any other law possibly exist; for a law always supposes some superior who is to make it; and in a state of nature we are all equal, without any other superior but him who is the author of our being. But man was formed for society; and, as is demonstrated by the writers on this subject, [2] is neither capable of living alone, nor indeed has the courage to do it. However, as it is impossible for the whole race of mankind to be united in one great society, they must necessarily divide into many; and form separate states, commonwealths and nations, entirely independent of each other, and yet liable to a mutual intercourse. Hence arises a third kind of law, to regulate this mutual intercourse, called “the law of nations:” which, as none of these states will acknowledge a superiority in the other, cannot be dictated by any; but depends entirely upon the rules of natural law, or upon mutual compacts, treaties, leagues, and agreements between these several communities: in the construction also of which compacts we have no other rule to resort to, but the law of nature; being the only one to which all the communities are equally subject: and therefore the civil law [3] very justly observes, that quod naturalis ratio inter omnes homines constituit, vocatur jus gentium. [That rule which natural reason has dictated to all men, is called the law of nations.]

                Thus much I thought it necessary to premise concerning the law of nature, the revealed law, and the law of nations, before I proceeded to treat more fully of the principal subject of this section, municipal or civil law; that is, the rule by which particular districts, communities, or nations are governed; being thus defined by Justinian, [4] ” jus civile est quod quisque sibi populus constituit” [“the civil law is that which every nation has established for its own government”]. I call it municipal law, in compliance with common speech for, though strictly that expression denotes the particular customs of one single municipium or free town, yet it may with sufficient propriety be applied to any one state or nation, which is governed by the same laws and customs.

                Municipal law, thus understood, is properly defined to be “a rule of civil conduct prescribed by the Supreme power in a state commanding what is right, and prohibiting what is wrong.” Let us endeavor to explain its several properties, as they arise out of this definition.

                And, first, it is a rule; not a transient sudden order from a superior, to or concerning a particular person; but something permanent, uniform and universal. Therefore a particular act of the legislature to confiscate the goods of Titius, or to attaint him of high treason, does not enter into the idea of a municipal law; for the operation of this act is spent upon Titius only, and has no relation to the community in general; it is rather a sentence than a law. But an act to declare that the crime of which Titius is accused shall be deemed high treason; this has permanency, uniformity, and universality, and therefore is properly a rule. It is also called a rule, to distinguish it from advice or counsel, which we are at liberty to follow or not, as we see proper, and to judge upon the reasonableness or unreasonableness of the thing advised; whereas our obedience to the law depends not upon our approbation, but upon the maker’s will, Counsel is only matter of persuasion, law is matter of injunction: counsel acts only upon the willing, law upon the unwilling also.

                It is also called a rule, to distinguish it from a compact or agreement; for a compact is a promise proceeding from us, law is a command directed to us. The language of a compact is, “I will, or will not, do this;” that of a law is, “thou shall, or shalt not, do it.” It is true there is an obligation which a compact carries with it; equal in point of conscience to that of a law, but then the original of the obligation is different. In compacts, we ourselves determine and promise what shall be done, before we are obliged to do it; in laws, we are obliged to act without ourselves determining or promising anything at all. Upon these accounts law is defined to be “a rule.”

                Municipal law is also “a rule of civil conduct.” This distinguishes municipal law from the natural, or revealed; the former of which is the rule of moral conduct, and the latter not only the rule of moral conduct, but also the rule of faith. These regard man as a creature, and point out his duty to God, to himself, and to his neighbor, considered in the light of an individual. But municipal or civil law regards him also as a citizen, and bound to other duties towards his neighbor, than those of mere nature and religion: duties, which he has engaged in by enjoying the benefits of the common union: and which amount to no more, than that he do contribute, on his part, to the subsistence and peace of the society.

                It is likewise “a rule prescribed.” Because a bare resolution, confined in the breast of the legislator, without manifesting itself by some external sign, can never be properly a law. It is requisite that this resolution be notified to the people who are to obey it. But the manner in which this notification is to be made, is matter of very great indifference. It may be notified by universal tradition and long practice, which supposes a previous publication, and is the case of the common law of England. It may be notified, viva voce, by officers appointed for that purpose, as is done with regard to proclamations, and such acts of parliament as are appointed to be publicly read in churches and other assemblies. It may lastly be notified by writing, printing, or the like; which is the general course taken with all our acts of parliament. Yet, whatever way is made use of, it is incumbent on the promulgators to do it in the most public and perspicuous manner; not like Caligula, who (according to Dio Cassius) wrote his laws in a very small character, and hung them up upon high pillars, the more effectually to ensnare the people. There is still a more unreasonable method than this, which is called making of laws ex post facto [after the fact]; when after an action (indifferent in itself) is committed, the legislator then for the first time declares it to have been a crime, and inflicts a punishment upon the person who has committed it. Here it is impossible that the party could foresee that an action, innocent when it was done, should be afterwards converted to guilt by a subsequent law: he had therefore no cause to abstain from it; and all punishment for not abstaining must of consequence be cruel and unjust. [5] All laws should be therefore made to commence in futuro [in the future], and be notified before their commencement, which is implied in the term “prescribed.” But when this rule is in the usual manner notified, or prescribed, it is then the subject’s business to be thoroughly acquainted therewith; for if ignorance, of what he might know, were admitted as a legitimate excuse, the laws would be of no effect, but might always be eluded with impunity.

                But farther: municipal law is “a rule of civil conduct prescribed by the supreme power in a state.” For legislature, as was before observed, is the greatest act of superiority that can be exercised by one being over another. Wherefore it is requisite to the very essence of a law, that it be made by the supreme power. Sovereignty and legislature are indeed convertible terms; one cannot subsist without the other.

                This will naturally lead us into a short inquiry concerning the nature of society and civil government; and the natural, inherent right that belongs to the sovereignty of a state, wherever that sovereignty be lodged, of making and enforcing laws.

                The only true and natural foundations of society are the wants and the fears of individuals. Not that we can believe, with some theoretical writers, that there ever was a time when there was no such thing as society, either natural or civil; and that, from the impulse of reason, and through a sense of their wants and weaknesses, individuals met together in a large plain, entered into an original contract, and chose the tallest roan present to be their governor. This notion, of an actually existing unconnected state of nature, is too wild to be seriously admitted: and besides it is plainly contradictory to the revealed accounts of the primitive origin of mankind, and their preservation two thousand years afterwards; both which were effected by the means of single families. These formed the first natural society, among themselves; which, every day extending its limits, laid the first though imperfect rudiments of civil or political society: and when it grew too large to subsist with convenience in that pastoral state wherein the patriarchs appear to have lived, it necessarily subdivided itself by various migrations into more. Afterwards, as agriculture increased, which employs and can maintain a much greater number of hands, migrations became less frequent; and various tribes, which had formerly separated, reunited again; sometimes by compulsion and conquest, sometimes by accident, and sometimes perhaps by compact. But, though society had not its formal beginning from any convention of individuals, actuated by their wants and their fears; yet it is the sense of their weakness and imperfection that keeps mankind together, that demonstrates the necessity of this union, and that therefore is the solid and natural foundation, as well as the cement, of civil society. And this is what we mean by the original contract of society; which, though perhaps in no instance it has ever been formally expressed at the first institution of a state, yet in nature and reason must always be understood and implied, in the very act of associating together: namely, that the whole should protect all its parts, and that every part should pay obedience to the will of the whole; or, in other words, that the community should guard the rights of each individual member, and that (in return for this protection) each individual should submit to the laws of the community; without which submission of all it was impossible that protection could be certainly extended to any.

                For when civil society is once formed, government at the same time results of course, as necessary to preserve and to keep that society in order. Unless some superior be constituted, whose commands and decisions all the members are bound to obey, they would still remain as in a state of nature, without any judge upon earth to define their several rights, and redress their several wrongs. But, as all the members which compose this society were naturally equal, it may be asked, in whose hands are the reins of government to be entrusted? To this the general answer is easy; but the application of it to particular cases has occasioned one half of those mischiefs, which are apt to proceed from misguided political zeal. In general, all mankind will agree that government should be reposed in such persons, in whom those qualities are most likely to be found, the perfection of which is among the attributes of him who is emphatically styled the supreme being; the three grand requisites, I mean, of wisdom, of goodness, and of power: wisdom, to discern the real interest of the community: goodness, to endeavor always to pursue that real interest; and strength, or power, to carry this knowledge and intention into action. These are the natural foundations of sovereignty, and these are the requisites that ought to be found in every well-constituted frame of government.

                How the several forms of government we now see in the world at first actually began, is matter of great uncertainty, and has occasioned infinite disputes. It is not my business or intention to enter into any of them. However they began, or by what right soever they subsist, there is and must be in all of them a supreme, irresistible, absolute, uncontrolled authority, in which the jura summi imperii or the rights of sovereignty, reside. And this authority is placed in those hands, wherein (according to the opinion of the founders of such respective states, either expressly given, or collected from their tacit approbation) the qualities requisite for supremacy, wisdom, goodness, and power, are the most likely to be found.

                The political writers of antiquity will not allow more than three regular forms of government; the first, when the sovereign power is lodged in an aggregate assembly consisting of all the free members of a community, which is called a democracy; the second, when it is lodged in a council, composed of select members, and then it is styled an aristocracy; the last, when it is entrusted in the hands of a single person, and then it takes the name of a monarchy. All other species of government, they say, are either corruptions of, or reducible to, these three.

                By the sovereign power, as was before observed, is meant the making of laws; for wherever that power resides, all others must conform to, and be directed by it, whatever appearance the outward form and administration of the government may put on. For it is at any time in the option of the legislature to alter that form and administration by a new edict or rule, and to put the execution of the laws into whatever hands it pleases; by constituting one, or a few, or many executive magistrates: and all the other powers of the state must obey the legislative power in the discharge of their several functions, or else the constitution is at an end.

                In a democracy, where the right of making laws resides in the people at large, public virtue, or goodness of intention, is more likely to be found, than either of the other qualities of government. Popular assemblies are frequently foolish in their contrivance, and weak in their execution; but generally mean to do the thing that is right and just, and have always a degree of patriotism or public spirit. In aristocracies there is more wisdom to be found, than in the other frames of government; being composed, or intended to be composed, of the most experienced citizens: but there is less honesty than in a republic, and less strength than in a monarchy. A monarchy is indeed the most powerful of any; for by the entire conjunction of the legislative and executive powers all the sinews of government are knit together, and united in the hand of the prince: but then there is eminent danger of his employing that strength to improvident or oppressive purposes.

                Thus these three species of government have, all of them, their several perfections and imperfections. Democracies are usually the best calculated to direct the end of a law; aristocracies to invent the means by which that end shall be obtained; and monarchies to carry those means into execution. And the ancients, as was observed, had in general no idea of any other permanent form of government but these three: for though Cicero [6] declares himself of opinion, ” esse optime constitutam rempublicam, quae ex tribus generibus illis, regali, optimo, et populari, sit modice confusa” [“the best constituted republic, is that which is duly compounded of these three estates, the monarchical, aristocratical, and democratical”]; yet Tacitus treats this notion of a mixed government, formed out of them all, and partaking of the advantages of each, as a visionary whim, and one that, if effected, could never be lasting or secure. [7] 

                But, happily for us of this island, the British constitution has long remained, and I trust will long continue, a standing exception to the truth of this observation. For, as with us, the executive power of the laws is lodged in a single person, they have all the advantages of strength and dispatch, that are to be found in the most absolute monarchy: and as the legislature of the kingdom is entrusted to three distinct powers, entirely independent of each other; first, the king; secondly, the lords spiritual and temporal, which is an aristocratical assembly of persons selected for their piety, their birth, their wisdom, their valor, or their property; and thirdly, the house of commons, freely chosen by the people from among themselves, which makes it a kind of democracy; as this aggregate body, actuated by different springs, and attentive to different interests, composes the British parliament, and has the supreme disposal of every thing; there can no inconvenience be attempted by either of the three branches, but will be withstood by one of the other two; each branch being armed with a negative power, sufficient to repel any innovation which it shall think inexpedient or dangerous.

                Here then is lodged the sovereignty of the British constitution; and lodged as beneficially as is possible for society. For in no other shape could we be so certain of finding the three great qualities of government so well and so happily united. If the supreme power were lodged in any one of the three branches separately, we must be exposed to the inconveniences of either absolute monarchy, aristocracy, or democracy; and so want two of the three principal ingredients of good polity, either virtue, wisdom, or power. If it were lodged in any two of the branches for instance, in the king and house of lords, our laws might be providently made, and well executed, but they might not have always the good of the people in view: if lodged in the king and commons, we should want that circumspection and mediatory caution, which the wisdom of the peers is to afford: if the supreme rights of legislature were lodged in the two houses only and the king had no negative upon their proceedings, they might be tempted to encroach upon the royal prerogative, or perhaps to abolish the kingly office, and thereby weaken (if not totally destroy) the strength of the executive power. But the constitutional government of this island is so admirably tempered and compounded, that nothing can endanger or hurt it, but destroying the equilibrium of power between one branch of the legislature and the rest. For if ever it should happen that the independence of any one of the three should be lost, or that it should become subservient to the views of either of the other two, there would soon be an end of our constitution. The legislature would be changed from that, which (upon the supposition of an original contract, either actual or implied) is presumed to have been originally set up by the general consent and fundamental act of the society: and such a change, however effected is according to Mr. Locke [8] (who perhaps carries his theory too far) at once an entire dissolution of the bands of government; and the people are thereby reduced to a state of anarchy, with liberty to constitute to themselves a new legislative power.

                Having thus cursorily considered the three usual species of government, and our own singular constitution, selected and compounded from them all, I proceed to observe, that as the power of making laws constitutes the supreme authority, so wherever the supreme authority in any state resides, it is the right of that authority to make laws; that is, in the words of our definition, to prescribe the rule of civil action. And this may be discovered from the very end and institution of civil states. For a state is a collective body, composed of a multitude of individuals, united for their safety and convenience, and intending to act together as one man. If it therefore is to act as one man, it ought to act by one uniform will. But, inasmuch as political communities are made up of many natural persons, each of whom has his particular will and inclination, these several wills cannot by any natural union be joined together, or tempered and disposed into a lasting harmony, so as to constitute and produce that one uniform will of the whole. It can therefore be no otherwise produced than by a political union; by the consent of all persons to submit their own private wills to the will of one man, or of one or more assemblies of men, to whom the supreme authority is entrusted; and this will of that one man, or assemblage of men, is in different states, according to their different constitutions, understood to be law.

                Thus far as to the right of the supreme power to make laws; but farther, it is its duty likewise. For since the respective members are bound to conform themselves to the will of the state, it is expedient that they receive directions from the state declaratory of that its will. But, as it is impossible, in so great a multitude, to give injunctions to every particular man, relative to each particular action, it is therefore incumbent on the state to establish general rules, for the perpetual information and direction of all persons in all points, whether of positive or negative duty. And this, in order that every man may know what to look upon as his own, what as another’s; what absolute and what relative duties are required at his hands; what is to be esteemed honest, dishonest or Indifferent; what degree every man retains of his natural liberty; what he has given up as the price of the benefits of society; and after what manner each person is to moderate the use and exercise of those rights which the state assigns him, in order to promote and secure the public tranquility.

                From what has been advanced, the truth of the former branch of our definition is (I trust) sufficiently evident; that “municipal law is a rule of civil conduct prescribed by the supreme power in a state.” I proceed now to the latter branch of it; that it is a rule so prescribed, “commanding what is right, and prohibiting what is wrong.”

                Now in order to do this completely, it is first of all necessary that the boundaries of right and wrong be established and ascertained by law. And when this is once done, it will follow of course that it is likewise the business of the law, considered as a rule of civil conduct, to enforce these rights and to restrain or redress these wrongs. It remains therefore only to consider in what manner the law is said to ascertain the boundaries of right and wrong; and the methods which it takes to command the one and prohibit the other.

                For this purpose every law may be said to consist of several parts: one, declaratory; whereby the rights to be observed, and the wrongs to be eschewed, are clearly defined and laid down: another, directory: whereby the subject is instructed and enjoined to observe those rights, and to abstain from the commission of those wrongs: a third, remedial: whereby a method is pointed out to recover a man’s private rights, or redress his private wrongs; to which may be added a fourth, usually termed the sanction, or vindicatory branch of the law; whereby it is signified what evil or penalty shall be incurred by such as commit any public wrongs, and transgress or neglect their duty.

                With regard to the first of these, the declaratory part of the municipal law, this depends not so much upon the law of revelation or of nature as upon the wisdom and will of the legislator. This doctrine, which before was slightly touched, deserves a more particular explication. Those rights then which God and nature have established, and are therefore called natural rights, such as are life and liberty, need not the aid of human laws to be more effectually invested in every man than they are; neither do they receive any additional strength when declared by the municipal laws to be inviolable. On the contrary, no human legislature has power to abridge or destroy them, unless the owner shall himself commit some act that amounts to a forfeiture. Neither do divine or natural duties (such as, for instance, the worship of God, the maintenance of children, and the like) receive any stronger sanction from being also declared to be duties by the law of the land. The case is the same as to crimes and misdemeanors, that are forbidden by the superior laws, and therefore styled mala in se [wrong in itself], such as murder, theft, and perjury; which contract no additional turpitude from being declared unlawful by the inferior legislature. For that legislature in all these cases acts only, as was before observed, in subordination to the great lawgiver, transcribing and publishing his precepts. So that, upon the whole, the declaratory part of the municipal law has no force or operation at all, with regard to actions that are naturally and intrinsically right or wrong.

                But with regard to things in themselves indifferent, the case is entirely altered. These become either right or wrong, just or unjust, duties or misdemeanors, according as the municipal legislator sees proper, for promoting the welfare of the society, and more effectually carrying on the purposes of civil life. Thus our own common law has declared, that the goods of the wife do instantly upon marriage become the property and right of the husband; and our statute law has declared all monopolies a public offense: yet that right, and this offense, have no foundation in nature; but are merely created by the law, for the purposes of civil society. And sometimes, where the thing itself has its rise from the law of nature, the particular circumstances and mode of doing it become right or wrong, as the laws of the land shall direct. Thus, for instance, in civil duties; obedience to superiors is the doctrine of revealed as well as natural religion: but who those superiors shall be, and in what circumstances or to what degrees they shall be obeyed, it is the province of human laws to determine. And so, as to injuries or crimes, it must be left to our own legislature to decide, in what cases the seizing another’s cattle shall amount to a trespass or a theft; and where it shall be a justifiable action, as when a landlord takes them by way of distress for rent.

                Thus much for the declaratory part of the municipal law: and the directory stands much upon the same footing; for this virtually includes the former, the declaration being usually collected from the direction. The law that says, “thou shall not steal,” implies a declaration that stealing is a crime. And we have seen [9] that, in things naturally indifferent, the very essence of right and wrong depends upon the direction of the laws to do or to omit them.

                The remedial part of a law is so necessary a consequence of the former two, that laws must be very vague and imperfect without it. For in vain would rights be declared, in vain directed to be observed, if there were no method of recovering and asserting those rights, when wrongly withheld or invaded. This is what we mean properly, when we speak of the protection of the law. When, for instance, the declaratory part of the law has said, “that the field or inheritance, which belonged to Titius’s father, is vested by his death in Titius;” and the directory part has “forbidden any one to enter on another’s property, without the leave of the owner:” if Gaius after this will presume to take possession of the land, the remedial part of the law will then interpose its office; will make Gaius restore the possession to Titius, and also pay him damages for the invasion.

                With regard to the sanction of laws, or the evil that may attend the breach of public duties; it is observed, that human legislators have for the most part chosen to make the sanction of their laws rather vindicatory than remuneratory, or to consist rather in punishments, than in actual particular rewards. Because, in the first place, the quiet enjoyment and protection of all our civil rights and liberties, which are the sure and general consequence of obedience to the municipal law, are in themselves the best and most valuable of all rewards. Because also, were the exercise of every virtue to be enforced by the proposal of particular rewards, it were impossible for any state to furnish stock enough for so profuse a bounty. And farther, because the dread of evil is a much more forcible principle of human actions than the prospect of good. [10] For which reasons, though a prudent bestowing of rewards is sometimes of exquisite use, yet we find that those civil laws, which enforce and enjoin our duty, do seldom, if ever, propose any privilege or gift to such as obey the law; but do constantly come armed with a penalty denounced against transgressors, either expressly defining the nature and quantity of the punishment, or else leaving it to the discretion of the judges, and those who are entrusted with the care of putting the laws in execution.

                Of all the parts of a law the most effectual is the vindicatory. For it is but lost labor to say, “do this, or avoid that,” unless we also declare, “this shall be the consequence of your non-compliance.” We must therefore observe, that the main strength and force of a law consists in the penalty annexed to it. Herein is to be found the principal obligation of human laws.

                Legislators and their laws are said to compel and oblige; not that by any natural violence they so constrain a man, as to render it impossible for him to act otherwise than as they direct, which is the strict sense of obligation: but because, by declaring and exhibiting a penalty against offenders, they bring it to pass that no man can easily choose to transgress the law; since, by reason of the impending correction, compliance is in a high degree preferable to disobedience. And, even where rewards are proposed as well as punishments threatened, the obligation of the law seems chiefly to consist in the penalty: for rewards, in their nature, can only persuade and allure; nothing is compulsory but punishment.

                It is true, it has been held, and very justly, by the principal of our ethical writers, that human laws are binding upon men’s consciences. But if that were the only or most forcible obligation, the good only would regard the laws, and the bad would set them at defiance. And, true as this principle is, it must be understood with some restriction. It holds, I apprehend, as to rights; and that, when the law has determined the field to belong to Titius, it is matter of conscience no longer to withhold or to invade it. So also in regard to natural duties, and such offenses as are mala in se : here we are bound in conscience, because we are bound by superior laws, before those human laws were in being, to perform the one and abstain from the other. But in relation to those laws which enjoin only positive duties, and forbid only such things as are not mala in se but mala prohibita [wrong because prohibited] merely, without any intermixture of moral guilt, annexing a penalty to non-compliance, [11] here I apprehend conscience is no farther concerned, than by directing a submission to the penalty, in case of our breach of those laws: for otherwise the multitude of penal laws in a state would not only be looked upon as impolitic, but would also be a very wicked, thing; if every such law were a snare for the conscience of the subject. But in these cases the alternative is offered to every man; “either abstain from this or submit to such a penalty:” and his conscience will be clear, whichever side of the alternative he thinks proper to embrace . . . Thus, by the statutes for preserving the game, a penalty is denounced against every unqualified person that kills a hare, and against every person who possesses a partridge in August. .. And so too, by other statutes, pecuniary penalties are inflicted for exercising trades without serving an apprenticeship thereto, for not burying the dead in woolen, for not performing statute-work on the public roads, and for innumerable other positive misdemeanors. Now these prohibitory laws do not make the transgression a moral offense, or sin: the only obligation in conscience is to submit to the penalty, if levied. It must however be observed, that we are here speaking of laws that are simply and purely penal, where the thing forbidden or enjoined is wholly a matter of indifference, and where the penalty inflicted is an adequate compensation for the civil inconvenience supposed to arise from the offense. But where disobedience to the law involves in it also any degree of public mischief or private injury, there it falls within our former distinction, and is also an offense against conscience. [12] 

                I have now gone through the definition laid down of a municipal law; and have shown that it is “a rule . . . of civil conduct . . . prescribed . . . by the supreme power in a state . . . commanding what is right and prohibiting what is wrong:” in the explication of which I have endeavored to interweave a few useful principles, concerning the nature of civil government, and the obligation of human laws. Before I conclude this section, it may not be amiss to add a few observations concerning the interpretation of laws.

                When any doubt arose upon the construction of the Roman laws, the usage was to state the case to the emperor in writing, and take his opinion upon it. This was certainly a bad method of interpretation. To interrogate the legislature to decide particular disputes, is not only endless, but affords great room for partiality and oppression. The answers of the emperor were called his rescripts, and these had in succeeding cases the force of perpetual laws; though they ought to be carefully distinguished, by every rational civilian, from those general constitutions, which had only the nature of things for their guide. The emperor Macrinus, as his historian Capitolinus informs us, had once resolved to abolish these rescripts, and retain only the general edicts: he could not bear that the hasty and crude answers of such princes as Commodus and Caracalla should be reverenced as laws. But Justinian thought otherwise, [13] and he has preserved them all. In like manner the canon laws, or decretal epistles of the popes, are all of them rescripts in the strictest sense. Contrary to all true forms of reasoning, they argue from particulars to generals.

                The fairest and most rational method to interpret the will of the legislator, is by exploring his intentions at the time when the law was made, by signs the most natural and probable. And these signs are either the words, the context, the subject-matter, the effects and consequence, or the spirit and reason of the law. Let us take a short view of them all.

                1. Words are generally to be understood in their usual and most known signification; not so much regarding the propriety of grammar, as their general and popular use. Thus the law mentioned by Pufendorf, [14] which forbad a layman to lay hands on a priest, was adjudged to extend to him, who had hurt a priest with a weapon. Again; terms of art, or technical terms, must be taken according to the acceptation of the learned in each art, trade, and science. So in the act of settlement, where the crown of England is limited “to the princess Sophia, and the heirs of her body, being protestants,” it becomes necessary to call in the assistance of lawyers, to ascertain the precise idea of the words “heirs of her body;” which in a legal sense comprise only certain of her lineal descendants.

                2. If words happen to be still dubious, we may establish their meaning from the context; with which it may be of singular use to compare a word, or a sentence, whenever they are ambiguous, equivocal, or intricate. Thus the proeme, or preamble, is often called in to help the construction of an act of parliament. Of the same nature and use is the comparison of a law with other laws, that are made by the same legislator, that have some affinity with the subject, or that expressly relate to the same point.

                Thus, when the law of England declares murder to be felony without benefit of clergy, we must resort to the same law of England to learn what the benefit of clergy is: and when the common law censures simoniacal contracts, it affords great light to the subject to consider what the canon law has adjudged to be simony.

                3. As to the subject-matter, words are always to be understood as having a regard thereto; for that is always supposed to be in the eye of the legislator, and all his expressions directed to that end. Thus, when a law of our Edward III. forbids all ecclesiastical persons to purchase provisions at Rome, it might seem to prohibit the buying of grain and other victuals; but when we consider that the statute was made to repress the usurpations of the papal see, and that the nominations to benefices by the pope were called provisions, we shall see that the restraint is intended to be laid upon such provisions only.

                4. As to the effects and consequence, the rule is, that where words bear either none, or a very absurd signification, if literally understood, we must a little deviate from the received sense of them. Therefore the Bolognian law, mentioned by Pufendorf, [15] which enacted “that whoever drew blood in the streets should be punished with the utmost severity,” was held after a long debate not to extend to the surgeon, who opened the vein of a person that fell down in the street with a fit.

                5. But, lastly, the most universal and effectual way of discovering the true meaning of a law, when the words are dubious, is by considering the reason and spirit of it; or the cause which moved the legislator to enact it. For when this reason ceases, the law itself ought likewise to cease with it. An instance of this is given in a case put by Cicero, or whoever was the author of the treatise inscribed to Herennius. [16] There was a law, that those who in a storm forsook the ship, should forfeit all property therein; and that the ship and lading should belong entirely to those who staid in it. In a dangerous tempest all the mariners forsook the ship, except only one sick passenger, who by reason of his disease was unable to get out and escape. By chance the ship came safe to port. The sick man kept possession, and claimed the benefit of the law. Now here all the learned agree, that the sick man is not within the reason of the law; for the reason of making it was, to give encouragement to such as should venture their lives to save the vessel: but this is a merit, which he could never pretend to, who neither staid in the ship upon that account, nor contributed anything to its preservation.

                From this method of interpreting laws, by the reason of them, arises what we call equity; which is thus defined by Grotius, [17] “the correction of that, wherein the law (by reason of its universality) is deficient.” For since in laws all cases cannot be foreseen or expressed, it is necessary, that when the general decrees of the law come to be applied to particular cases, there should be somewhere a power vested of defining those circumstances, which (had they been foreseen) the legislator himself would have expressed. And these are the cases which, according to Grotius, ” lex non exacte definit, sed arbitrio boni viri permittit “ [“law does not define exactly, but leaves some discretion to the wise judge”].

                Equity thus depending, essentially, upon the particular circumstances of each individual case, there can be no established rules and fixed precepts of equity laid down, without destroying its very essence, and reducing it to a positive law. And, on the other hand, the liberty of considering all cases in an equitable light, must not be indulged too far; lest thereby we destroy all law, and leave the decision of every question entirely in the breast of the judge. And law, without equity, though hard and disagreeable, is much more desirable for the public good, than equity without law: which would make every judge a legislator, and introduce most infinite confusion; as there would then be almost as many different rules of action laid down in our courts, as there are differences of capacity and sentiment in the human mind.

                 

                

                 

                
                  Endnotes 

                  [1] Juris praecepta sunt haec, honesta vivere, non laudere suum cuique tribuere. [The precepts of the law are these, to live honestly, not to injure another, and to give to every one his due.] Inst. 1.1.3.

                  [2] Pufendorf, l 7. c. 1. compared with Barbeyrac’s Commentary.

                  [3] Ff. 1. 19.

                  [4] Inst 1.2. 1.

                  [5] Such laws among the Romans were denominated privilegia, or private laws of which Cicero (de leg. 3.19. and in his oration pro domo, 17.) thus speaks: ” Vetant leges sacratae, vetant duodecim tabulae, leges privatis hominibus inogari; id enim est privilegium. Nemo unquam tulit: nihil est crudelius, nihil perniciosius, nihil quod minus haec civitas ferre possit.” [“The sacred laws forbid, the twelve tables forbid, that the interests of private individuals should be affected by special laws; for that is privilege. There has never been an instance of it: nothing could be more cruel, nothing more injurious, nothing which to this nation could be less tolerable."]

                  [6] In his fragments de rep. l. 2.

                  [7] ” Cunctas nationes et urbes, populus, aut primores, aut singuli regunt: delecta ex his et constituta reipublicae forma laudari facilius quam eveniri, vel, si evenit, haud diuturna esse potest. “ [“The government of all cities or countries is either democratical, aristocratical, or monarchical. It is more easy to approve of a government composed of these three in the form of a republic than to carry it into execution; or if effected, it cannot be lasting."] Ann l. 4.”

                  [8] On government, part ii. §. 212.

                  [9] See page 43.

                  [10] Locke, Hum. Und. b. 2. c. 21.

                  [11] See Vol III. 420.

                  [12] Lex pure poenalis obligat tantum ad poenam, non item ad culpam: lex poenalis mixta et ad culpam obligat et ad poenam. [The object of a law purely penal regards the punishment solely, not the crime also: a mixed penal law involves both the crime and punishment.] (Sanderson de conscient. obligat. prael. viii. §. 17. 24.)

                  [13] Inst. 1.2.6.

                  [14] L. of N. and N. 5.12. 3.

                  [15] l. 5. C. 12. §8.

                  [16] l. 1. c. 11.

                  [17] de aequitate, §3.

                

              

              
                [I-63]

                SECTION THE THIRD

                  Of the Laws of England↩

                The municipal law of England, or the rule of civil conduct prescribed to the inhabitants of this kingdom, may with sufficient propriety be divided into two kinds; the lex non scripta, the unwritten or common law; and the lex scripta, the written or statute law.

                The lex non scripta, or unwritten law, includes not only general customs, or the common law properly so called; but also the particular customs of certain parts of the kingdom; and likewise those particular laws, that are by custom observed only in certain courts and jurisdictions.

                When I call these parts of our law leges non scriptae, I would not be understood as if all those laws were at present merely oral, or communicated from the former ages to the present solely by word of mouth. It is true indeed that, in the profound ignorance of letters which formerly overspread the whole western world, all laws were entirely traditional; for this plain reason, because the nations among which they prevailed, had but little idea of writing. Thus the British as well as the Gallic druids committed all their laws as well as learning to memory; [1] and it is said of the primitive Saxons here, as well as their brethren on the continent, that leges sola memoria et usu retinebant [laws were retained solely by memory and custom]. [2] But, with us at present, the monuments and evidences of our legal customs are contained in the records of the several courts of justice, in books of reports and judicial decisions, and in the treatises of learned sages of the profession, preserved and handed down to us from the times of highest antiquity. However I therefore stile these parts of our law leges non scriptae, because their original institution and authority are not set down in writing, as acts of parliament are, but they receive their binding power, and the force of laws, by long and immemorial usage, and by their universal reception throughout the kingdom. In like manner as Aulus Gellius defines the jus non scriptum to be that, which is ” tacito et illiterato hominum consensu et moribus expressum “ [“expressed by the tacit and unwritten customs and consent of men”].

                Our ancient lawyers, and particularly Fortescue, [3] insist with abundance of warmth, that these customs are as old as the primitive Britons; and continued down, through the several mutations of government and inhabitants, to the present time, unchanged and unadulterated. This may be the case as to some: but in general, as Mr. Selden in his notes observes, this assertion must be understood with many grains of allowance; and ought only to signify, as the truth seems to be, that there never was any formal exchange of one system of laws for another: though doubtless by the intermixture of adventitious nations, the Romans, the Picts, the Saxons, the Danes, and the Normans, they must have insensibly introduced and incorporated many of their own customs with those that were before established; thereby in all probability improving the texture and wisdom of the whole, by the accumulated wisdom of diverse particular countries. Our laws, says lord Bacon, [4] are mixed as our language: and, as our language is so much the richer, the laws are the more complete.

                And indeed our antiquaries and early historians do all positively assure us, that our body of laws is of this compounded nature. For they tell us, that in the time of Alfred, the local customs of the several provinces of the kingdom were grown so various, that he found it expedient to compile his dome-book, or liber judicialis, for the general use of the whole kingdom. This book is said to have been extant so late as the reign of king Edward the fourth, but is now unfortunately lost. It contained, we may probably suppose, the principal maxims of the common law, the penalties for misdemeanors, and the forms of judicial proceedings. Thus much may at least be collected from that injunction to observe it, which we find in the laws of king Edward the elder, the son of Alfred. [5] ” Omnibus qui reipublicae praesunt etiam atque etiam mando, ut omnibus aequos se praebeant judices, perinde ac in judiciali libro (Saxonice, dom-bec) scriptum habeter: nec quicquam formident quin jus commune (Saxonice, folcnihte) audacter libereque dicant.” [“To all who preside over the republic my positive and repeated injunction is, that they conduct themselves towards all as just judges, as it is written in the dome-book, and without fear boldly and freely to declare the common law."]

                But the irruption and establishment of the Danes in England, which followed soon after, introduced new customs, and caused this code of Alfred in many provinces to fall into disuse; or at least to be mixed and debased with other laws of a coarser alloy. So that about the beginning of the eleventh century there were three principal systems of laws, prevailing in different districts. 1. The Mercen-Lage, or Mercian laws which were observed in many of the midland counties, and those bordering on the principality of Wales, the retreat of the ancient Britons; and therefore very probably intermixed with the British or Druidical customs. 2. The West-Saxon-Lage, or laws of the west Saxons, which obtained in the counties to the south and west of the island, from Kent to Devonshire. These were probably much the same with the laws of Alfred above-mentioned, being the municipal law of the far most considerable part of his dominions, and particularly including Berkshire, the seat of his peculiar residence. 3. The Dane-Lage, or Danish law, the very name of which speaks its original and composition. This was principally. maintained in the rest of the midland counties, and also on the eastern coast, the part most exposed to the visits of that piratical people. As for the very northern provinces, they were at that time under a distinct government. [6] 

                Out of these three laws, Roger Hoveden [7] and Ranulphus Cestrensis [8] inform us, king Edward the confessor extracted one uniform law or digest of laws, to be observed throughout the whole kingdom; though Hoveden and the author of an old manuscript chronicle [9] assure us likewise, that this work was projected and begun by his grandfather king Edgar. And indeed a general digest of the same nature has been constantly found expedient, and therefore put in practice by other great nations, which were formed from an assemblage of little provinces, governed by peculiar customs. As in Portugal, under king Edward, about the beginning of the fifteenth century: [10] in Spain, under Alonzo X, who about the year 1250 executed the plan of his father St. Ferdinand, and collected all the provincial customs into one uniform law, in the celebrated code entitled las partidas : [11] and in Sweden, about the same era; when a universal body of common law was compiled out of the particular customs established by the laghmen of every province, and entitled the land’s lagh, being analogous to the common law of England. [12] 

                Both these undertakings, of king Edgar and Edward the confessor, seem to have been no more than a new edition, or fresh promulgation, of Alfred’s code or dome-book with such additions and improvements as the experience of a century and an half had suggested. For Alfred is generally styled by the same historians the legum Anglicanarum conditor [founder of the English laws], as Edward the confessor is the restitutor [restorer]. These however are the laws which our histories so often mention under the name of the laws of Edward the confessor; which our ancestors struggled so hardly to maintain, under the first princes of the Norman line; and which subsequent princes so frequently promised to keep and restore, as the most popular act they could do, when pressed by foreign emergencies or domestic discontents. These are the laws, that so vigorously withstood the repeated attacks of the civil law; which established in the twelfth century a new Roman empire over most of the states of the continent: states that have lost, and perhaps upon that account, their political liberties; while the free constitution of England, perhaps upon the same account, has been rather improved than debased. These, in short, are the laws which gave rise and original to that collection of maxims and customs, which is now known by the name of the common law. A name either given to it, in contradistinction to other laws, as the statute law, the civil law, the law merchant, and the like; or, more probably, as a law common to all the realm, the jus commune or folk-right mentioned by king Edward the elder, after the abolition of the several provincial customs and particular laws before-mentioned.

                But though this is the most likely foundation of this collection of maxims and customs, yet the maxims and customs, so collected, are of higher antiquity than memory or history can reach: nothing being more difficult than to ascertain the precise beginning and first spring of an ancient and long established custom. Whence it is, that in our law, the goodness of a custom depends upon its having been used time out of mind; or, in the solemnity of our legal phrase, time whereof the memory of man runs not to the contrary. This it is that gives it its weight and authority: and of this nature are the maxims and customs which compose the common law, or lex non scripta, of this kingdom.

                This unwritten, or common, law is properly distinguishable into three kinds: 1. General customs; which are the universal rule of the whole kingdom, and form the common law, in its stricter and more usual signification. 2. Particular customs; which for the most part affect only the inhabitants of particular districts. 3. Certain particular laws; which by custom are adopted and used by some particular courts, of pretty general and extensive jurisdiction.

                I. As to general customs, or the common law, properly so called; this is that law, by which proceedings and determinations in the king’s ordinary courts of justice are guided and directed. This, for the most part, settles the course in which lands descend by inheritance; the manner and form of acquiring and transferring property; the solemnities and obligation of contracts; the rules of expounding wills, deeds, and acts of parliament; the respective remedies of civil injuries; the several species of temporal offenses, with the manner and degree of punishment; and an infinite number of minuter particulars, which diffuse themselves as extensively as the ordinary distribution of common justice requires. Thus, for example, that there shall be four superior courts of record; the chancery, the king’s bench, the common pleas, and the exchequer — that the eldest son alone is heir to his ancestor — that property may be acquired and transferred by writing — that a deed is of no validity unless sealed and delivered — that wills shall be construed more favorably, and deeds more strictly — that money lent upon bond is recoverable by action of debt — that breaking the public peace is an offense, and punishable by fine and imprisonment — all these are doctrines that are not set down in any written statute or ordinance, but depend merely upon immemorial usage, that is, upon common law, for their support.

                Some have divided the common law into two principal grounds or foundations: 1. Established customs; such as that, where there are three brothers, the eldest brother shall be heir to the second, in exclusion of the youngest: and 2. Established rules and maxims; as, “that the king can do no wrong, that no man shall be bound to accuse himself,” and the like. But I take these to be one and the same thing. For the authority of these maxims rests entirely upon general reception and usage: and the only method of proving, that this or that maxim is a rule of the common law, is by showing that it has been always the custom to observe it.

                But here a very natural, and very material, question arises: how are these customs or maxims to be known, and by whom is their validity to be determined? The answer is, by the judges in the several courts of justice. They are the depositories of the laws; the living oracles, who must decide in all cases of doubt, and who are bound by an oath to decide according to the law of the land. Their knowledge of that law is derived from experience and study; from the “ viginti annorum lucubrationes “ [“night-time studies of twenty years”], which Fortescue [13] mentions; and from being long personally accustomed to the judicial decisions of their predecessors. And indeed these judicial decisions are the principal and most authoritative evidence, that can be given, of the existence of such a custom as shall form a part of the common law. The judgment itself, and all the proceedings previous thereto, are carefully registered and preserved, under the name of records, in public repositories set apart for that particular purpose; and to them frequent recourse is had, when any critical question arises, in the determination of which former precedents may give light or assistance. And therefore, even so early as the conquest, we find the ” praeteritorum memoria eventorum “ [“remembrance of past events”] reckoned up as one of the chief qualifications of those, who were held to be ” legibus patriae optime instituti “ [14] [“best instructed in the laws of their country”]. For it is an established rule to abide by former precedents, where the same points come again in litigation; as well to keep the scale of justice even and steady, and not liable to waver with every new judge’s opinion; as also because the law in that case being solemnly declared and determined, what before was uncertain, and perhaps indifferent, is now become a permanent rule, which it is not in the breast of any subsequent judge to alter or vary from, according to his private sentiments: he being sworn to determine, not according to his own private judgment, but according to the known laws and customs of the land; not delegated to pronounce a new law, but to maintain and expound the old one. Yet this rule admits of exception, where the former determination is most evidently contrary to reason; much more if it be dearly contrary to the divine law. But even in such cases the subsequent judges do not pretend to make a new law, but to vindicate the old one from misrepresentation. For if it be found that the former decision is manifestly absurd or unjust, it is declared, not that such a sentence was bad law, but that it was not law; that is, that it is not the established custom of the realm, as has been erroneously determined. And hence it is that our lawyers are with justice so copious in their encomiums on the reason of the common law, that they tell us, that the law is the perfection of reason, that it always intends to conform thereto, and that what is not reason is not law. Not that the particular reason of every rule in the law can at this distance of time be always precisely assigned; but it is sufficient that there be nothing in the rule flatly contradictory to reason, and then the law will presume it to be well founded. [15] And it has been an ancient observation in the laws of England, that whenever a standing rule of law, of which the reason perhaps could not be remembered or discerned, has been wantonly broken in upon by statutes or new resolutions, the wisdom of the rule has in the end appeared from the inconveniences that have followed the innovation.

                The doctrine of the law then is this: that precedents and rules must be followed, unless flatly absurd or unjust: for though their reason be not obvious at first view, yet we owe such a deference to former times, as not to suppose that they acted wholly without consideration. To illustrate this doctrine by examples. It has been determined, time out of mind, that a brother of the half blood shall never succeed as heir to the estate of his half brother, but it shall rather escheat to the king, or other superior lord. Now this is a positive law, fixed and established by custom, which custom is evidenced by judicial decisions; and therefore can never be departed from by any modern judge without a breach of his oath and the law. For herein there is nothing repugnant to natural justice; though the artificial reason of it, drawn from the feudal law, may not be quite obvious to every body. And therefore, though a modern judge, on account of a supposed hardship upon the half brother, might wish it had been otherwise settled, yet it is not in his power to alter it. But if any court were now to determine, that an elder brother of the half blood might enter upon and seize any lands that were purchased by his younger brother, no subsequent judges would scruple to declare that such prior determination was unjust, was unreasonable, and therefore was not law. So that the law, and the opinion of the judge, are not always convertible terms, or one and the same thing; since it sometimes may happen, that the judge may mistake the law. Upon the whole, however, we may take it as a general rule, “that the decisions of courts of justice are the evidence of what is common law:” in the same manner as, in the civil law, what the emperor had once determined, was to serve for a guide for the future. [16] 

                The decisions therefore of courts are held in the highest regard, and are not only preserved as authentic records in the treasuries of the several courts, but are handed out to public view in the numerous volumes of reports which furnish the lawyer’s library. These reports are histories of the several cases, with a short summary of the proceedings which are preserved at large in the record, the arguments on both sides, and the reasons the court gave for its judgment; taken down in short notes by persons present at the determination. And these serve as indexes to, and also to explain, the records; which always, in matters of consequence and nicety, the judges direct to be searched. The reports are extant in a regular series from the reign of king Edward the second inclusive; and from his time to that of Henry the eighth were taken by the prothonotaries, or chief scribes of the court, at the expense of the crown, and published annually, whence they are known under the denomination of the year books. And it is much to be wished that this beneficial custom had, under proper regulations, been continued to this day: for, though king James the first at the instance of lord Bacon appointed two reporters [17] with a handsome stipend for this purpose, yet that wise institution was soon neglected; and, from the reign of Henry the eighth to the present time, this task has been executed by many private and contemporary hands; who sometimes through haste and inaccuracy, sometimes through mistake and want of skill, have published very crude and imperfect (perhaps contradictory) accounts of one and the same determination. Some of the most valuable of the ancient reports are those published by lord chief justice Coke; a man of infinite learning in his profession, though not a little infected with the pedantry and quaintness of the times he lived in, which appear strongly in all his works. However his writings are so highly esteemed, that they are generally cited without the author’s name. [18] 

                Besides these reporters, there are also other authors, to whom great veneration and respect is paid by the students of the common law. Such are Glanvil and Bracton, Britton and Fleta, Hengham and Littleton, Statham, Brooke, Fitzherbert, and Staundforde, with some others of ancient date; whose treatises are cited as authority, and are evidence that cases have formerly happened, in which such and such points were determined, which are now become settled and first principles. One of the last of these methodical writers in point of time, whose works are of any intrinsic authority in the courts of justice, and do not entirely depend on the strength of their quotations from old authors, is the same learned judge we have just mentioned, sir Edward Coke; who has written four volumes of institutes, as he is pleased to call them, though they have little of the institutional method to warrant such a title. The first volume is a very extensive comment upon a little excellent treatise of tenures, compiled by judge Littleton in the reign of Edward the fourth. This comment is a rich mine of valuable common law learning, collected and heaped together from the ancient reports and year books, but greatly defective in method. [19] The second volume is a comment upon many old acts of parliament, without any systematical order; the third a more methodical treatise of the pleas of the crown; and the fourth an account of the several species of courts. [20] 

                And thus much for the first ground and chief corner stone of the laws of England, which is general immemorial custom, or common law, from time to time declared in the decisions of the courts of justice: which decisions are preserved among our public records, explained in our reports, and digested for general use in the authoritative writings of the venerable sages of the law.

                The Roman law, as practiced in the times of its liberty, paid also a great regard to custom; but not so much as our law: it only then adopting it, when the written law was deficient. Though the reasons alleged in the digest [21] will fully justify our practice, in making it of equal authority with, when it is not contradicted by, the written law. “For since, says Julianus, the written law binds us for no other reason but because it is approved by the judgment of the people, therefore those laws which the people have approved without writing ought also to bind every body. For where is the difference, whether the people declare their assent to a law by suffrage, or by a uniform course of acting accordingly?” Thus did they reason while Rome had some remains of her freedom: but, when the imperial tyranny came to be fully established, the civil laws speak a very different language. “ Quod principi placuit legis habet vigorem, cum populus ei et in eum omne suum imperium et potestatum conferat” [“the constitution of the prince has the force of law, as the people place all their power and authority in his hands”], says Ulpian. [22] ” Imperator solus et conditor et interpres legis existimatur “ [“The emperor alone is both the maker and interpreter of law”], says the code: [23] and again, “sacrilegii instar est rescripto principis obviari “ [24] [“it is sacrilege to oppose the answer of the prince”]. And indeed it is one of the characteristic marks of English liberty, that our common law depends upon custom; which carries this internal evidence of freedom along with it, that it probably was introduced by the voluntary consent of the people.

                II. The second branch of the unwritten laws of England are particular customs, or laws which affect only the inhabitants of particular districts.

                These particular customs, or some of them, are without doubt the remains of that multitude of local customs before-mentioned, out of which the common law, as it now stands, was collected at first by king Alfred, and afterwards by king Edgar and Edward the confessor: each district mutually sacrificing some of its own special usages, in order that the whole kingdom might enjoy the benefit of one uniform and universal system of laws. But, for reasons that have been now long forgotten, particular counties, cities, towns, manors, and lordships, were very early indulged with the privilege of abiding by their customs, in contradistinction to the rest of the nation at large: which privilege is confirmed to them by several acts of parliament. [25] 

                Such is the custom of gavelkind in Kent and some other parts of the kingdom (though perhaps it was also general till the Norman conquest) which ordains, among other things, that not the eldest son only of the father shall succeed to his inheritance, but all the sons alike: and that, though the ancestor be attainted and hanged, yet the heir shall succeed to his estate, without any escheat to the lord. — Such is the custom that prevails in diverse ancient boroughs, and therefore called borough-english, that the youngest son shall inherit the estate, in preference to all his elder brothers. — Such is the custom in other boroughs that a widow shall be entitled, for her dower, to all her husband’s lands; whereas at the common law she shall be endowed of one third part only. Such also are the special and particular customs of manors, of which every one has more or less, and which bind all the copyhold and customary tenants that hold of the said manors. — Such likewise is the custom of holding diverse inferior courts, with power of trying causes, in cities and trading towns; the right of holding which, when no royal grant can be shown, depends entirely upon immemorial and established usage. — Such, lastly, are many particular customs within the city of London, with regard to trade, apprentices, widows, orphans, and a variety of other matters. All these are contrary to the general law of the land, and are good only by special usage; though the customs of London are also confirmed by act of parliament. [26] 

                To this head may most properly be referred a particular system of customs used only among one set of the king’s subjects, called the custom of merchants or lex mercatoria : which, however different from the general rules of the common law, is yet engrafted into it, and made a part of it; [27] being allowed, for the benefit of trade, to be of the utmost validity in all commercial transactions: for it is a maxim of law, that ” cuilibet in sua arte credendum est “ [“every man is to be credited in what concerns his own profession”].

                The rules relating to particular customs regard either the proof of their existence; their legality when proved; or their usual method of allowance. And first we will consider the rules of proof.

                As to gavelkind, and borough-english, the law takes particular notice of them, [28] and there is no occasion to prove that such customs actually exist, but only that the lands in question are subject thereto. All other private customs must be particularly pleaded, [29] and as well the existence of such customs must be shown, as that the thing in dispute is within the custom alleged. The trial in both cases (both to show the existence of the custom, as, “that in the manor of Dale lands shall descend only to the heirs male, and never to the heirs female;” and also to show “that the lands in question are within that manor”) is by a jury of twelve men, and not by the judges; except the same particular custom has been before tried, determined, and recorded in the same court. [30] 

                The customs of London differ from all others in point of trial: for, if the existence of the custom be brought in question, it shall not be tried by a jury, but by certificate from the lord mayor and alderman by the mouth of their recorder, [31] unless it be such a custom as the corporation is itself interested in, as a right of taking toll, etc. for then the law permits them not to certify on their own behalf. [32] 

                When a custom is actually proved to exist, the next inquiry is into the legality of it; for, if it is not a good custom, it ought to be no longer used. ” Malus usus abolendus est “ [“bad customs should be abolished”] is an established maxim of the law. [33] To make a particular custom good, the following are necessary requisites.

                1. That it have been used so long, that the memory of man runs not to the contrary. So that, if any one can show the beginning of it, it is no good custom. For which reason no custom can prevail against an express act of parliament; since the statute itself is a proof of a time when such a custom did not exist. [34] 

                2. It must have been continued. Any interruption would cause a temporary ceasing: the revival gives it a new beginning, which will be within time of memory, and thereupon the custom will be void. But this must be understood with regard to an interruption of the right; for an interruption of the possession only, for ten or twenty years, will not destroy the custom. [35] As if the inhabitants of a parish have a customary right of watering their cattle at a certain pool, the custom is not destroyed, though they do not use it for ten years; it only becomes more difficult to prove: but if the right be any how discontinued for a day, the custom is quite at an end.

                3. It must have been peaceable, and acquiesced in; not subject to contention and dispute. [36] For as customs owe their original to common consent, their being immemorially disputed, either at law or otherwise, is a proof that such consent was wanting.

                4. Customs must be reasonable; [37] or rather, taken negatively, they must not be unreasonable. Which is not always, as sir Edward Coke says, [38] to be understood of every unlearned man’s reason, but of artificial and legal reason, warranted by authority of law. Upon which account a custom may be good, though, the particular reason of it cannot be assigned; for it suffices, if no good legal reason can be assigned against it. Thus a custom in a parish, that no man shall put his beasts into the common till the third of October, would be good; and yet it would be hard to show the reason why that day in particular is fixed upon, rather than the day before or after. But a custom, that no cattle shall be put in till the lord of the manor has first put in his, is unreasonable, and therefore bad: for peradventure the lord will never put in his; and then the tenants will lose all their profits. [39] 

                5. Customs ought to be certain. A custom, that lands shall descend to the most worthy of the owner’s blood, is void; for how shall this worth be determined? but a custom to descend to the next male of the blood, exclusive of females, is certain, and therefore good. [40] A custom to pay two pence an acre in lieu of tithes, is good; but to pay sometimes two pence and sometimes three pence, as the occupier of the land pleases, is bad for its uncertainty. Yet a custom to pay a year’s improved value for a fine on a copyhold estate, is good; though the value is a thing uncertain: for the value may at any time be ascertained; and the maxim of law is, id certum est, quod certum reddi potest [that is certain which can be made certain].

                6. Customs, though established by consent, must be (when established) compulsory; and not left to the option of every man, whether he will use them or no. Therefore a custom, that all the inhabitants shall be rated toward the maintenance of abridge, will be good; but a custom, that every man is to contribute thereto at his own pleasure, is idle and absurd, and indeed no custom at all.

                7. Lastly, customs must be consistent with each other: one custom cannot be set up in opposition to another. For if both are really customs, then both are of equal antiquity, and both established by mutual consent: which to say of contradictory customs is absurd. Therefore, if one man prescribes that by custom he has a right to have windows looking into another’s garden; the other cannot claim a right by custom to stop up or obstruct those windows: for these two contradictory customs cannot both be good, nor both stand together. He ought rather to deny the existence of the former custom. [41] 

                Next, as to the allowance of special customs. Customs, in derogation of the common law, must be construed strictly. Thus, by the custom of gavelkind, an infant of fifteen years may by one species of conveyance (called a deed of feoffment) convey away his lands in fee simple, or for ever. Yet this custom does not empower him to use any other conveyance, or even to lease them for seven years: for the custom must be strictly pursued. [42] And, moreover, all special customs must submit to the king’s prerogative. Therefore, if the king purchases lands of the nature of gavelkind, where all the sons inherit equally; yet, upon the king’s demise, his eldest son shall succeed to those lands alone. [43] And thus much for the second part of the leges non scriptae, or those particular customs which affect particular persons or districts only.

                III. The third branch of them are those peculiar laws, which by custom are adopted and used only in certain peculiar courts and jurisdictions. And by these I understand the civil and canon laws.

                It may seem a little improper at first view to rank these laws under the head of leges non scriptae, or unwritten laws, seeing they are set forth by authority in their pandects, their codes, and their institutions; their councils, decrees, and decretals; and enforced by an immense number of expositions, decisions, and treatises of the learned in both branches of the law. But I do this, after the example of sir Matthew Hale, [44] because it is most plain, that it is not on account of their being written laws, that either the canon law, or the civil law, have any obligation within this kingdom: neither do their force and efficacy depend upon their own intrinsic authority, which is the case of our written laws, or acts of parliament. They bind not the subjects of England, because their materials were collected from popes or emperors; were digested by Justinian, or declared to be authentic by Gregory. These considerations give them no authority here: for the legislature of England does not, nor ever did, recognize any foreign power, as superior or equal to it in this kingdom; or as having the right to give law to any, the meanest, of its subjects. But all the strength that either the papal or imperial laws have obtained in this realm (or indeed in any other kingdom in Europe) is only because they have been admitted and received by immemorial usage and custom in some particular cases, and some particular courts; and then they form a branch of the leges non scriptae, or customary laws: or else, because they are in some other cases introduced by consent of parliament, and then they owe their validity to the leges scriptae, or statute law. This is expressly declared in those remarkable words of the statute 25 Henry VIII. c. 21, addressed to the king’s royal majesty. — “This your grace’s realm, recognizing no superior under God but only your grace, has been and is free from subjection to any man’s laws, but only to such as have been devised, made, and ordained within this realm for the wealth of the same; or to such other as, by sufferance of your grace and your progenitors, the people of this your realm have taken at their free liberty, by their own consent, to be used among them: and have bound themselves by long use and custom to the observance of the same: not as to the observance of the laws of any foreign prince, potentate, or prelate; but as to the customed and ancient laws of this realm, originally established as laws of the same, by the said sufferance, consents, and custom; and none otherwise.”

                By the civil law, absolutely taken, is generally understood the civil or municipal law of the Roman empire, as comprised in the institutes, the code, and the digest of the emperor Justinian, and the novel constitutions of himself and some of his successors. Of which, as there will frequently be occasion to cite them, by way of illustrating our own laws, it may not be amiss to give a short and general account.

                The Roman law (founded first upon the regal constitutions of their ancient kings, next upon the twelve tables of the decemviri, then upon the laws or statutes enacted by the senate or people, the edicts of the praetor, and the responsa prudentum or opinions of learned lawyers, and lastly upon the imperial decrees, or constitutions of successive emperors) had grown to so great a bulk, or, as Livy expresses it, [45] ” tam immensus aliarum super alias acervatarum legum cumulus “ [“such a vast pile of laws heaped one upon the other”], that they were computed to be many camels’ load by an author who preceded Justinian. [46] This was in part remedied by the collections of three private lawyers, Gregorius, Hermogenes, and Papirius; and then by the emperor Theodosius the younger, by whose orders a code was compiled, A. D. 438, being a methodical collection of all the imperial constitutions then in force: which Theodosian code was the only book of civil law received as authentic in the western part of Europe, till many centuries after; and to this it is probable that the Franks and Goths might frequently pay some regard, in framing legal constitutions for their newly erected kingdoms. For Justinian commanded only in the eastern remains of the empire; and it was under his auspices, that the present body of civil law was compiled and finished by Tribonian and other lawyers, about the year 533.

                This consists of, 1. The institutes; which contain the elements or first principles of the Roman law, in four books. 2. The digests, or pandects, in fifty books; containing the opinions and writings of eminent lawyers, digested in a systematical method. 3. A new code, or collection of imperial constitutions, in twelve books; the lapse of a whole century having rendered the former code, of Theodosius, imperfect. 4. The novels, or new constitutions, posterior in time to the other books, and amounting to a supplement to the code; containing new decrees of successive emperors, as new questions happened to arise. These form the body of Roman law, or corpus juris civilis, as published about the time of Justinian; which however fell soon into neglect and oblivion, till about the year 1130, when a copy of the digests was found at Amalfi in Italy: which accident, concurring with the policy of the Roman ecclesiastics, [47] suddenly gave new vogue and authority to the civil law, introduced it into several nations, and occasioned that mighty inundation of voluminous comments, with which this system of law, more than any other, is now loaded.

                The canon law is a body of Roman ecclesiastical law, relative to such matters as that church either has, or pretends to have, the proper jurisdiction over. This is compiled from the opinions of the ancient Latin fathers, the decrees of general councils, and the decretal epistles and bulls of the holy see. All which lay in the same disorder and confusion as the Roman civil law: till, about the year 1151, one Gratian an Italian monk, animated by the discovery of Justinian’s pandects, reduced the ecclesiastical constitutions also into some method, in three books; which he entitled concordia discordantium canonum [arrangement of confused canons], but which are generally known by the name of decretum Gratiani [decree of Gratian]. These reached as low as the time of pope Alexander III. The subsequent papal decrees, to the pontificate of Gregory IX, were published in much the same method under the auspices of that pope, about the year 1230, in five books; entitled decretalia Gregorii noni [decretals of Gregory the ninth]. A sixth book was added by Boniface VIII, about the year 1298, which is called sextus decretalium [sixth decretal]. The Clementine constitutions, or decrees of Clement V, were in like manner authenticated in 1317 by his successor John XXII; who also published twenty constitutions of his own, called the extravagantes Joannis [extravagance of John]: all which in some measure answer to the novels of the civil law. To these have been since added some decrees of later popes in five books, called extravagantes communes [common extravagance]. And all these together, Gratian’s decree, Gregory’s decretals, the sixth decretal, the Clementine constitutions, and the extravagance of John and his successors, form the corpus juris canonici, or body of the Roman canon law.

                Besides these pontifical collections, which during the times of popery were received as authentic in this island, as well as in other parts of Christendom, there is also a kind of national canon law, composed of legatine and provincial constitutions, and adapted only to the exigencies of this church and kingdom. The legatine constitutions were ecclesiastical laws, enacted in national synods, held under the cardinals Otho and Othobon, legates from pope Gregory IX, and pope Clement IV, in the reign of king Henry III, about the years 1220 and 1268. The provincial constitutions are principally the decrees of provincial synods, held under diverse archbishops of Canterbury, from Stephen Langton in the reign of Henry III, to Henry Chichele in the reign of Henry V; and adopted also by the province of York, [48] in the reign of Henry VI. At the dawn of the reformation, in the reign of king Henry VIII, it was enacted in parliament [49] that a review should be had of the canon law; and, till such review should be made, all canons, constitutions, ordinances, and synodals provincial, being then already made, and not repugnant to the law of the land or the king’s prerogative, should still be used and executed. And, as no such review has yet been perfected, upon this statute now depends the authority of the canon law in England.

                As for the canons enacted by the clergy under James I, in the year 1603, and never confirmed in parliament, it has been solemnly adjudged upon the principles of law and the constitution, that where they are not merely declaratory of the ancient canon law, but are introductory of new regulations, they do not bind the laity; [50] whatever regard the clergy may think proper to pay them.

                There are four species of courts, in which the civil and canon laws are permitted (under different restrictions) to be used. 1. The courts of the archbishops and bishops, and their derivative officers, usually called in our law courts Christian, curiae Christianitatis, or the ecclesiastical courts. 2. The military courts. 3. The courts of admiralty. 4. The courts of the two universities. In all, their reception in general, and the different degrees of that reception, are grounded entirely upon custom; corroborated in the latter instance by act of parliament, ratifying those charters which confirm the customary law of the universities. The more minute consideration of these will fall properly under that part of these commentaries which treats of the jurisdiction of courts. It will suffice at present to remark a few particulars relative to them all, which may serve to inculcate more strongly the doctrine laid down concerning them. [51] 

                1. And, first, the courts of common law have the superintendency over these courts; to keep them within their jurisdictions, to determine wherein they exceed them, to restrain and prohibit such excess, and (in case of contumacy) to punish the officer who executes, and in some cases the judge who enforces, the sentence so declared to be illegal.

                2. The common law has reserved to itself the exposition of all such acts of parliament, as concern either the extent of these courts, or the matters depending before them. And therefore, if these courts either refuse to allow these acts of parliament, or will expound them in any other sense than what the common law puts upon them, the king’s courts at Westminster will grant prohibitions to restrain and control them.

                3. An appeal lies from all these courts to the king, in the last resort; which proves that the jurisdiction exercised in them is derived from the crown of England, and not from any foreign potentate, or intrinsic authority of their own. And, from these three strong marks and ensigns of superiority, it appears beyond a doubt, that the civil and canon laws, though admitted in some cases by custom in some courts, are only subordinate, and leges sub graviori lege [laws subject to a more weighty law]; and that, thus admitted, restrained, altered, new-modeled, and amended, they are by no means with us a distinct independent species of laws, but are inferior branches of the customary or unwritten laws of England, properly called the king’s ecclesiastical, the king’s military, the king’s maritime, or the king’s academical, laws.

                Let us next proceed to the leges scriptae, the written laws of the kingdom: which are statutes, acts, or edicts, made by the king’s majesty, by and with the advice and consent of the lords spiritual and temporal and commons in parliament assembled. [52] The oldest of these now extant, and printed in our statute books, is the famous Magna Charta, as confirmed in parliament 9 Hen. III. though doubtless there were many acts before that time, the records of which are now lost, and the determinations of them perhaps at present currently received for the maxims of the old common law.

                The manner of making these statutes will be better considered hereafter, when we examine the constitution of parliaments. At present we will only take notice of the different kinds of statutes; and of some general rules with regard to their construction. [53] 

                First, as to their several kinds. Statutes are either general or special, public or private. A general or public act is an universal rule, that regards the whole community: and of this the courts of law are bound to take notice judicially and ex officio [officially]; without the statute being particularly pleaded, or formally set forth by the party who claims an advantage under it. Special or private acts are rather exceptions than rules, being those which only operate upon particular persons, and private concerns: such as the Romans entitled senatus-decreta [Senate decrees], in contradistinction to the senatus consulta [Senate acts], which regarded the whole community: [54] and of these (which are not promulgated with the same notoriety as the former) the judges are not to take notice, unless they be formally shown and pleaded. Thus, to show the distinction, the statute 13 Eliz. c. 10. to prevent spiritual persons from making leases for longer terms than twenty-one years, or three lives, is a public act; it being a rule prescribed to the whole body of spiritual persons in the nation: but an act to enable the bishop of Chester to make a lease to A. B. for sixty years, is an exception to this rule; it concerns only the parties and the bishop’s successors; and is therefore a private act.

                Statutes are also either declaratory of the common law, or remedial of some defects therein. Declaratory, where the old custom of the kingdom is almost fallen into disuse, or become disputable; in which case the parliament has thought proper, in perpetuum rei testimonium [as its lasting testimony], and for avoiding all doubts and difficulties, to declare what the common law is and ever has been. Thus the statute of treasons, 25 Edw. III. cap. 2, does not make any new species of treasons; but only, for the benefit of the subject, declares and enumerates those several kinds of offense, which before were treason at the common law. Remedial statutes are those which are made to supply such defects, and abridge such superfluities, in the common law, as arise either from the general imperfection of all human laws, from change of time and circumstances, from the mistakes and unadvised determinations of unlearned (or even learned) judges, or from any other cause whatsoever. And this being done, either by enlarging the common law where it was too narrow and circumscribed, or by restraining it where it was too lax and luxuriant, has occasioned another subordinate division of remedial acts of parliament into enlarging and restraining statutes. To instance again in the case of treason. Clipping the current coin of the kingdom was an offense not sufficiently guarded against by the common law: therefore it was thought expedient by statute 5 Eliz. c. 11. to make it high treason, which it was not at the common law: so that this was an enlarging statute. At common law also spiritual corporations might lease out their estates for any term of years, till prevented by the statute 13 Eliz. before-mentioned: this was therefore a restraining statute.

                Secondly, the rules to be observed with regard to the construction of statutes are principally these which follow.

                1. There are three points to be considered in the construction of all remedial statutes; the old law, the mischief, and the remedy: that is, how the common law stood at the making of the act; what the mischief was, for which the common law did not provide; and what remedy the parliament has provided to cure this mischief. And it is the business of the judges so to construe the act, as to suppress the mischief and advance the remedy. [55] Let us instance again in the same restraining statute of 13 Eliz. c. 10, By the common law, ecclesiastical corporations might let as long leases as they thought proper: the mischief was, that they let long and unreasonable leases, to the impoverishment of their successors: the remedy applied by the statute was by making void all leases by ecclesiastical bodies for longer terms than three lives or twenty-one years. Now in the construction of this statute it is held, that leases, though for a longer term, if made by a bishop, are not void during the bishop’s continuance in his see; or, if made by a dean and chapter, they are not void during the continuance of the dean: for the act was made for the benefit and protection of the successor. [56] The mischief is therefore sufficiently suppressed by vacating them after the determination of the interest of the grantors; but the leases, during their continuance, being not within the mischief, are not within the remedy.

                2. A statute, which treats of things or persons of an inferior rank, cannot by any general words be extended to those of a superior. So a statute, treating of “deans, prebendaries, parsons, vicars, and others having spiritual promotion,” is held not to extend to bishops, though they have spiritual promotion; deans being the highest persons named, and bishops being of a still higher order. [57] 

                3. Penal statutes must be construed strictly. Thus the statute 1 Edw. VI. c. 12. having enacted that those who are convicted of stealing horses should not have the benefit of clergy, the judges conceived that this did not extend to him that should steal but one horse, and therefore procured a new act for that purpose in the following year. [58] And, to come nearer our own times, by the statute 14 Geo. II. c. 6. stealing sheep, or other cattle, was made felony without benefit of clergy. But these general words, “or other cattle,” being looked upon as much too loose to create a capital offense, the act was held to extend to nothing but mere sheep. And therefore, in the next sessions, it was found necessary to make another statute, 15 Geo. II. c. 34. extending the former to bulls, cows, oxen, steers, bullocks, heifers, calves, and lambs by name.

                4. Statutes against frauds are to be liberally and beneficially expounded. This may seem a contradiction to the last rule, most statutes against frauds being in their consequences penal. But this difference is here to be taken: where the statute acts Upon the offender, and inflicts a penalty, as the pillory or a fine, it is then to be taken strictly: but when the statute acts upon the offense, by setting aside the fraudulent transaction, here it is to be construed liberally. Upon this footing the statute of 13 Eliz. c. 5. which avoids all gifts of goods, etc. made to defraud creditors and others, was held to extend by the general words to a gift made to defraud the queen of a forfeiture. [59] 

                5. One part of a statute must be so construed by another, that the whole may (if possible) stand: ut res magis valeat, quam pereat [the whole subject matter may rather operate than be annulled]. As if land be vested in the king and his heirs by act of parliament, saving the right of A; and A has at that time a lease of it for three years: here A shall hold it for his term of three years, and afterwards it shall go to the king. For this interpretation furnishes matter for every clause of the statute to work and operate upon. But,

                6. A saving, totally repugnant to the body of the act, is void. If therefore an act of parliament vests land in the king and his heirs, saving the right of all persons whatsoever; or vests the land of A in the king, saving the right of A: in either of these cases the saving is totally repugnant to the body of the statute, and (if good) would render the statute of no effect or operation; and therefore the saving is void, and the land vests absolutely in the king. [60] 

                7. Where the common law and a statute, differ, the common law gives place to the statute, and an old statute gives place to a new one. And this upon a general principle of universal law, that ” leges posteriores priores contrarias abrogant “ [“new laws repeal those preceding which are contrary”]: consonant to which it was laid down by a law of the twelve tables of Rome, that ” quod populus postremum jussit, id jus ratum esto “ [“let that which the people have last decreed be considered as law”]. But this is to be understood, only when the latter statute is couched in negative terms, or where its matter is so clearly repugnant, that it necessarily implies a negative. — As if a former act says, that a juror upon such a trial shall have twenty pounds a year; and a new statute afterwards enacts that he shall have twenty marks: here the latter statute, though it does not express, yet necessarily implies a negative, and, virtually repeals the former. For if twenty marks be made qualification sufficient, the former statute which requires twenty pounds is at an end. [61] But if both acts be merely affirmative, and the substance such that both may stand together, here the latter does not repeal the former, but they shall both have a concurrent efficacy. If by a former law an offense be indictable at the quarter-sessions, and a latter law makes the same offense indictable at the assizes; here the jurisdiction of the sessions is not taken away, but both have a concurrent jurisdiction, and the offender may be prosecuted at either: unless the new statute subjoins express negative words, as, that the offense shall be indictable at the assizes, and not elsewhere. [62] 

                8. If a statute, that repeals another, is itself repealed afterwards, the first statute is hereby revived, without any formal words for that purpose. So when the statutes of 26 and 35 Hen. VIII, declaring the king to be the supreme head of the church, were repealed by a statute 1 and 2 Philip and Mary, and this latter statute was afterwards repealed by an act of 1 Eliz. there needed not any express words of revival in queen Elizabeth’s statute, but these acts of king Henry were impliedly and virtually revived. [63] 

                9. Acts of parliament derogatory from the power of subsequent parliaments bind not. So the statute 11 Hen. VII. c. 1. which directs, that no person for assisting a king de facto [in fact] shall be attainted of treason by act of parliament or otherwise, is held to be good only as to common prosecutions for high treason; but will not restrain or clog any parliamentary attainder. [64] Because the legislature, being in truth the sovereign power, is always of equal, always of absolute authority: it acknowledges no superior upon earth, which the prior legislature must have been, if its ordinances could bind a subsequent parliament. And upon the same principle Cicero, in his letters to Atticus, treats with a proper contempt these restraining clauses, which endeavor to tie up the hands of succeeding legislatures. “When you repeal the law itself, says he, you at the same time repeal the prohibitory clause, which guards against such repeal.” [65] 

                10. Lastly, acts of parliament that are impossible to be performed are of no validity: and if there arise out of them collaterally any absurd consequences, manifestly contradictory to common reason, they are, with regard to those collateral consequences, void. I lay down the rule with these restrictions; though I know it is generally laid down more largely, that acts of parliament contrary to reason are void. But if the parliament will positively enact a thing to he done which is unreasonable, I know of no power in the ordinary forms of the constitution, that is vested with authority to control it: and the examples usually alleged in support of this sense of the rule do none of them prove, that, where the main object of a statute is unreasonable, the judges are at liberty to reject it; for that were to set the judicial power above that of the legislature, which would be subversive of all government. But where some collateral matter arises out of the general words, and happens to be unreasonable; there the judges are in decency to conclude that this consequence was not foreseen by the parliament, and therefore they are at liberty to expound the statute by equity, and only quoad hoc [as to this] disregard it. Thus if an act of parliament gives a man power to try all causes, that arise within his manor of Dale; yet, if a cause should arise in which he himself is party, the act is construed not to extend to that, because it is unreasonable that any man should determine his own quarrel. [66] But, if we could conceive it possible for the parliament to enact, that he should try as well his own causes as those of other persons, there is no court that has power to defeat the intent of the legislature, when couched in such evident and express words, as leave no doubt whether it was the intent of the legislature or no.

                These are the several grounds of the laws of England: over and above which, equity is also frequently called in to assist, to moderate, and to explain them. What equity is, and how impossible in its very essence to be reduced to stated rules, has been shown in the preceding section. I shall therefore only add, that (besides the liberality of sentiment with which our common law judges interpret acts of parliament, and such rules of the unwritten law as are not of a positive kind) there are also peculiar courts of equity established for the benefit of the subject; to detect latent frauds and concealments, which the process of the courts of law is not adapted to reach; to enforce the execution of such matters of trust and confidence, as are binding in conscience, though not cognizable in a court of law; to deliver from such dangers as are owing to misfortune or oversight; and to give a more specific relief, and more adapted to the circumstances of the case, than can always be obtained by the generality of the rules of the positive or common law. This is the business of our courts of equity, which however are only conversant in matters of property. For the freedom of our constitution will not permit, that in criminal cases a power should be lodged in any judge, to construe the law otherwise than according to the letter. This caution, while it admirably protects the public liberty, can never bear hard upon individuals. A man cannot suffer more punishment than the law assigns, but he may suffer less. The laws cannot be strained by partiality to inflict a penalty beyond what the letter will warrant; but, in cases where the letter induces any apparent hardship, the crown has the power to pardon.
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                  [58] 2 & 3 Edw. VI. c. 33 Bac. Elem. c. 12.

                  [59] 3 Rep. 83.

                  [60] 1 Rep. 47.

                  [61] Jenk. Cent. 2. 73.

                  [62] 11 Rep. 63.

                  [63] 4 Inst. 325.

                  [64] 4 Inst. 43.

                  [65] Cum lex abrogatur, illad ipsum abrogatur, quo non eam abrogari oporteut. [When you repeal the law itself, you at the same time repeal the prohibitory clause, which guards against such repeal.] l ep. 23.

                  [66] 8. Rep. 118.

                

              

              
                [I-93]

                SECTION THE FOURTH

                  Of the Countries Subject to the Laws of England↩

                The kingdom of England, over which our municipal laws have jurisdiction, includes not, by the common law, either Wales, Scotland, or Ireland, or any other part of the king’s dominions, except the territory of England only. And yet the civil laws and local customs of this territory do now obtain, in part or in all, with more or less restrictions, in these and many other adjacent countries; of which it will be proper first to take a view, before we consider the kingdom of England itself, the original and proper subject of these laws.

                Wales had continued independent of England, unconquered and uncultivated, in the primitive pastoral state which Caesar and Tacitus ascribe to Britain in general, for many centuries; even from the time of the hostile invasions of the Saxons, when the ancient and Christian inhabitants of the island retired to those natural entrenchments, for protection from their pagan visitants. But when these invaders themselves were converted to Christianity, and settled into regular and potent governments, this retreat of the ancient Britons grew every day narrower; they were over-run by little and little, gradually driven from one fastness to another, and by repeated losses abridged of their wild independence. Very early in our history we find their princes doing homage to the crown of England; till at length in the reign of Edward the first, who may justly be styled the conqueror of Wales, the line of their ancient princes was abolished, and the king of England’s eldest son became, as a matter of course, their titular prince; the territory of Wales being then entirely re-annexed (by a kind of feudal resumption) to the dominion of the crown of England; [1] or, as the statute of Rhudhlan [2] expresses it, ” terra Walliae cum incolis suis, prius regi jure feodali subjecta, (of which homage was the sign) jam in proprietatis dominium totaliter et cum integritate conversa est, et coronae regni Angliae tanquam pars corporis ejusdem annexa et unita” [“the country of Wales, together with its inhabitants, was formerly held under the King by the feudal law; it is now completely converted into a principality, and annexed to, and united with, the crown of England, as forming a part of the same kingdom”]. By the statute also of Wales [3] very material alterations were made in diverse parts of their laws, so as to reduce them nearer to the English standard, especially in the forms of their judicial proceedings: but they still retained very much of their original polity; particularly their rule of inheritance, viz. that their lands were divided equally among all the issue male, and did not descend to the eldest son alone. By other subsequent statutes their provincial immunities were still farther abridged: but the finishing stroke to their independency was given by the statute 27 Hen. VIII. c. 26. which at the same time gave the utmost advancement to their civil prosperity, by admitting them to a thorough communication of laws with the subjects of England. Thus were this brave people gradually conquered into the enjoyment of true liberty; being insensibly put upon the same footing, and made fellow-citizens with their conquerors. A generous method of triumph, which the republic of Rome practiced with great success; till she reduced all Italy to her obedience, by admitting the vanquished states to partake of the Roman privileges.

                It is enacted by this statute 27 Hen. VIII, 1. That the dominion of Wales shall be for ever united to the kingdom of England. 2. That all Welshmen born shall have the same liberties as other the king’s subjects. 3. That lands in Wales shall be inheritable according to the English tenures and rules of descent. 4. That the laws of England, and no other, shall be used in Wales: besides many other regulations of the police of this principality. And the statute 34 and 35 Hen. VIII, c. 26. confirms the same, adds farther regulations, divides it into twelve shires, and, in short, reduces it into the same order in which it stands at this day; differing from the kingdom of England in only a few particulars, and those too of the nature of privileges, (such as having courts within itself, independent of the process of Westminster-hall,) and some other immaterial peculiarities, hardly more than are to be found in many counties of England itself.

                The kingdom of Scotland, notwithstanding the union of the crowns on the accession of their king James VI. to that of England, continued an entirely separate and distinct kingdom for above a century more, though an union had been long projected; which was judged to be the more easy to be done, as both kingdoms were anciently under the same government, and still retained a very great resemblance, though far from an identity, in their laws. By an act of parliament 1 Jac. I. c. 1. it is declared, that these two mighty, famous, and ancient kingdoms were formerly one. And sir Edward Coke observes, [4] how marvelous a conformity there was, not only in the religion and language of the two nations, but also in their ancient laws, the descent of the crown, their parliaments, their titles of nobility, their officers of state and of justice, their writs, their customs, and even the language of their laws. Upon which account he supposes the common law of each to have been originally the same; especially as their most ancient and authentic book, called regiam majestatem, and containing the rules of their ancient common law, is extremely similar to that of Glanvil, which contains the principles of ours, as it stood in the reign of Henry II. And the many diversities, subsisting between the two laws at present, may be well enough accounted for, from a diversity of practice in two large and uncommunicating jurisdictions, and from the acts of two distinct and independent parliaments, which have in many points altered and abrogated the old common law of both kingdoms.

                However, sir Edward Coke, and the politicians of that time, conceived great difficulties in carrying on the projected union: but these were at length overcome, and the great work was happily effected in 1707, 6 Anne; when twenty-five articles of union were agreed to by the parliaments of both nations; the purport of the most considerable being as follows:

                1. That on the first of May, 1707, and for ever after, the kingdoms of England and Scotland shall be united into one kingdom, by the name of Great Britain.

                2. The succession to the monarchy of Great Britain shall be the same as was before settled with regard to that of England.

                3. The united kingdom shall be represented by one parliament.

                4. There shall be a communication of all rights and privileges between the subjects of both kingdoms, except where it is otherwise agreed.

                9. When England raises 2,000,000£ by a land-tax, Scotland shall raise 48,000£.

                16, 17. The standards of the coin, of weights, and of measures, shall be reduced to those of England, throughout the united kingdoms.

                18. The laws relating to trade, customs, and the excise, shall be the same in Scotland as in England. But all the other laws of Scotland shall remain in force; though alterable by the parliament of Great Britain. Yet with this caution: that laws relating to public policy are alterable at the discretion of the parliament; laws relating to private right are not to be altered but for the evident utility of the people of Scotland.

                22. Sixteen peers are to be chosen to represent the peerage of Scotland in parliament, and forty-five members to sit in the house of commons.

                23. The sixteen peers of Scotland shall have all privileges of parliament: and all peers of Scotland shall be peers of Great Britain, and rank next after those of the same degree at the time of the union, and shall have all privileges of peers, except sitting in the house of lords and voting on the trial of a peer.

                These are the principal of the twenty-five articles of union, which are ratified and confirmed by statute 5 Ann. c. 8. in which statute there are also two acts of parliament recited; the one of Scotland, whereby the church of Scotland and also the four universities of that kingdom, are established for ever, and all succeeding sovereigns are to take an oath inviolably to maintain the same: the other of England, 5 Ann. c. 6. whereby the acts of uniformity of. 13 Eliz. and 13 Car. II. (except as the same had been altered by parliament at that time) and all other acts then in force for the preservation of the church of England, are declared perpetual; and it is stipulated, that every subsequent king and queen shall take an oath inviolably to maintain the same within England, Ireland, Wales, and the town of Berwick upon Tweed. And it is enacted, that these two acts “shall for ever be observed as fundamental and essential conditions of the union.”

                Upon these articles and act of union, it is to be observed, 1. That the two kingdoms are now so inseparably united, that nothing can ever disunite them again; except the mutual consent of both, or the successful resistance of either, upon apprehending an infringement of those points which, when they were separate and independent nations, it was mutually stipulated should be “fundamental and essential conditions of the union.” [5] 2. That whatever else may be deemed “fundamental and essential conditions,” the preservation of the two churches, of England and Scotland, in the same state that they were in at the time of the union, and the maintenance of the acts of uniformity which establish our common prayer, are expressly declared so to be. 3. That therefore any alteration in the constitution of either of those churches, or in the liturgy of the church of England, (unless with the consent of the respective churches, collectively or representatively given,) would be an infringement of these “fundamental and essential conditions,” and greatly endanger the union. 4. That the municipal laws of Scotland are ordained to be still observed in that part of the island, unless altered by parliament; and, as the parliament has not yet thought proper, except in a few instances, to alter them, they still (with regard to the particulars unaltered) continue in full force. Wherefore the municipal or common laws of England are, generally speaking, of no force or validity in Scotland; and of consequence, in the ensuing commentaries, we shall have very little occasion to mention, any farther than sometimes by way of illustration, the municipal laws of that part of the united kingdoms.

                The town of Berwick upon Tweed was originally part of the kingdom of Scotland; and, as such, was for a time reduced by king Edward I. into the possession of the crown of England: and, during such its subjection, it received from that prince a charter, which (after its subsequent cession by Edward Balliol, to be for ever united to the crown and realm of England) was confirmed by king Edward III, with some additions; particularly that it should be governed by the laws and usages which it enjoyed during the time of king Alexander, that is before its reduction by Edward I. Its constitution was new-modeled, and put upon an English footing by a charter of king James I: and all its liberties, franchises, and customs, were confirmed in parliament by the statutes 22 Edw. IV. c. 8. and 2 Jac. I. c. 28. Though therefore it has some local peculiarities, derived from the ancient laws of Scotland, [6] yet it is clearly part of the realm of England, being represented by burgesses in the house of commons, and bound by all acts of the British parliament, whether specially named or otherwise. And therefore it was (perhaps superfluously) declared by statute 20 Geo. II. c. 42. that, where England only is mentioned in any act of parliament, the same notwithstanding has and shall be deemed to comprehend the dominion of Wales and town of Berwick upon Tweed. And though certain of the king’s writs or processes of the courts of Westminster do not usually run into Berwick, any more than the principality of Wales, yet it has been solemnly adjudged [7] that all prerogative writs (as those of mandamus [we command], prohibition, habeas corpus [we have the body] , certiorari [we have given notice], etc.) may issue to Berwick as well as to every other of the dominions of the crown of England, and that indictments and other local matters arising in the town of Berwick may be tried by a jury of the county of Northumberland.

                As to Ireland, that is still a distinct kingdom; though a dependent subordinate kingdom. It was only entitled the dominion or lordship of Ireland [8] and the king’s stile was no other than dominus Hiberniae, lord of Ireland, till the thirty-third year of king Henry the eighth; when he assumed the title of king, which is recognized by act of parliament 35 Hen. VIII. c. 3. But, as Scotland and England are now one and the same kingdom, and yet differ in their municipal laws; so England and Ireland are, on the other hand, distinct kingdoms, and yet in general agree in their laws. The inhabitants of Ireland are, for the most part, descended from the English, who planted it as a kind of colony, after the conquest of it by king Henry the second: and the laws of England were then received and sworn to by the Irish nation, assembled at the council of Lismore. [9] And as Ireland, thus conquered, planted, and governed, still continues in a state of dependence, it must necessarily conform to, and be obliged by, such laws as the superior state thinks proper to prescribe.

                At the time of this conquest the Irish were governed by what they call the Brehon law, so styled from the Irish name of judges, who were denominated Brehons. [10] But king John in the twelfth year of his reign went into Ireland and carried over with him many able sages of the law; and there by his letters patent, in right of the dominion of conquest, is said to have ordained and established that Ireland should be governed by the laws of England: [11] which letters patent sir Edward Coke [12] apprehends to have been there confirmed in parliament. But to this ordinance many of the Irish were averse to conform, and still stuck to their Brehon law: so that both Henry the third [13] and Edward the first [14] were obliged to renew the injunction; and at length in a parliament held at Kilkenny, 40 Edw. III. under Lionel the duke of Clarence, then lieutenant of Ireland, the Brehon law was formally abolished, it being unanimously declared to be indeed no law, but a lewd custom crept in of later times. And yet, even in the reign of queen Elizabeth, the wild natives still kept and preserved their Brehon law; which is described [15] to have been “a rule of right unwritten, but delivered by tradition from one to another, in which oftentimes there appeared great show of equity in determining the right between party and party, but in many things repugnant quite both to God’s laws and man’s.” The latter part of this character is alone ascribed to it, by the laws before-cited of Edward the first and his grandson.

                But as Ireland was a distinct dominion, and had parliaments of its own, it is to be observed, that though the immemorial customs, or common law, of England were made the rule of justice in Ireland also, yet no acts of the English parliament, since the twelfth of king John, extended into that kingdom, unless it were specially named, or included under general words, such as, “within any of the king’s dominions.” And this is particularly expressed, and the reason given in the year books: [16] “a tax granted by the parliament of England shall not bind those of Ireland, because they are not summoned to our parliament;” and again, “Ireland has a parliament of its own, and makes and alters laws; and our statutes do not bind them, because they do not send knights to our parliament: but their persons are the king’s subjects, like as the inhabitants of Calais, Gascoigne, and Gulenne, while they continued under the king’s subjection.” The general run of laws, enacted by the superior state, are supposed to be calculated for its own internal government, and do not extend to its distant dependent countries; which, bearing no part in the legislature, are not therefore in its ordinary and daily contemplation. But, when the sovereign legislative power sees it necessary to extend its care to any of its subordinate dominions, and mentions them expressly by name or includes them under general words, there can be no doubt but then they are bound by its laws. [17] 

                The original method of passing statutes in Ireland was nearly the same as in England, the chief governor holding parliaments at his pleasure, which enacted such laws as they thought proper. [18] But an ill use being made of this liberty, particularly by lord Gormanstown, deputy-lieutenant in the reign of Edward IV, [19] a set of statutes were there enacted in the 10 Hen. VII. (sir Edward Poynings being then lord deputy, whence they are called Poyning’s laws) one of which, [20] in order to restrain the power as well of the deputy as the Irish parliament, provides, 1. That, before any parliament be summoned or held, the chief governor and council of Ireland shall certify to the king under the great seal of Ireland the considerations and causes thereof, and the articles of the acts proposed to be passed therein. 2. That after the king, in his council of England, shall have considered, approved, or altered the said acts or any of them, and certified them back under the great seal of England, and shall have given license to summon and hold a parliament, then the same shall be summoned and held; and therein the said acts so certified, and no other, shall be proposed, received, or rejected. [21] But as this precluded any law from being proposed, but such as were pre-conceived before the parliament was in being, which occasioned many inconveniences and made frequent dissolutions necessary, it was provided by the statute of Philip and Mary before-cited, that any new propositions might be certified to England in the usual forms, even after the summons and during the session of parliament. By this means however there was nothing left to the parliament in Ireland, but a bare negative or power of rejecting, not of proposing or altering, any law. But the usage now is, that bills are often framed in either house, under the denomination of “heads for a bill or bills:” and in that shape they are offered to the consideration of the lord lieutenant and privy council: who, upon such parliamentary intimation, or otherwise upon the application of private persons, receive and transmit such heads, or reject them without any transmission to England. And with regard to Poynings’ law in particular, it cannot be repealed or suspended, unless the bill for that purpose, before it be certified to England, be approved by both the houses. [22] 

                But the Irish nation, being excluded from the benefit of the English statutes, were deprived of many good and profitable laws, made for the improvement of the common law: and the measure of justice in both kingdoms becoming thence no longer uniform, it was therefore enacted by another of Poynings’ laws, [23] that all acts of parliament, before made in England, should be of force within the realm of Ireland. [24] But, by the same rule, that no laws made in England, between king John’s time and Poynings’ law, were then binding in Ireland, it follows that no acts of the English parliament made since the 10 Hen. VII. do now bind the people of Ireland, unless specially named or included under general words. [25] And on the other hand it is equally clear, that where Ireland is particularly named, or is included under general words, they are bound by such acts of parliament. For this follows from the very nature and constitution of a dependent state: dependence being very little else, but an obligation to conform to the will or law of that superior person or state, upon which the inferior depends. The original and true ground of this superiority, in the present case, is what we usually call, though somewhat improperly, the right of conquest: a right allowed by the law of nations, if not by that of nature; but which in reason and civil policy can mean nothing more, than that, in order to put an end to hostilities, a compact is either expressly or tacitly made between the conqueror and the conquered, that if they will acknowledge the victor for their master, he will treat them for the future as subjects, and not as enemies. [26] 

                But this state of dependence being almost forgotten, and ready to be disputed by the Irish nation, it became necessary some years ago to declare how that matter really stood: and therefore by statute 6 Geo. I. c. 5. it is declared, that the kingdom of Ireland ought to be subordinate to, and dependent upon, the imperial crown of Great Britain, as being inseparably united thereto; and that the king’s majesty, with the consent of the lords and commons of Great Britain in parliament, has power to make laws to bind the people of Ireland.

                Thus we see how extensively the laws of Ireland communicate with those of England: and indeed such communication is highly necessary, as the ultimate resort from the courts of justice in Ireland is, as in Wales, to those in England; a writ of error (in the nature of an appeal) lying from the king’s bench in Ireland to the king’s bench in England, [27] as the appeal from the chancery in Ireland lies immediately to the house of lords here; it being expressly declared, by the same statute 6 Geo. I. c. 5. that the peers of Ireland have no jurisdiction to affirm or reverse any judgments or decrees whatsoever. The propriety, and even necessity, in all inferior dominions, of this constitution, “that, though justice be in general administered by courts of their own, yet that the appeal in the last resort ought to be to the courts of the superior state,” is founded upon these two reasons. 1. Because otherwise the law, appointed or permitted to such inferior dominion, might be insensibly changed within itself, without the assent of the superior. 2. Because otherwise judgments might be given to the disadvantage or diminution of the superiority; or to make the dependence to be only of the person of the king, and not of the crown of England. [28] 

                With regard to the other adjacent islands which are subject to the crown of Great Britain, some of them (as the isle of Wight, of Portland, of Thanet, etc.) are comprised within some neighboring county, and are therefore to be looked upon as annexed to the mother island, and part of the kingdom of England. But there are others which require a more particular consideration.

                And, first, the isle of Man is a distinct territory from England, and is not governed by our laws: neither does any act of parliament extend to it, unless it be particularly named therein: and then an act of parliament is binding there. [29] It was formerly a subordinate feudatory kingdom, subject to the kings of Norway; then to king John and Henry III. of England; afterward to the kings of Scotland; and then again to the crown of England: and at length we find king Henry IV claiming the island by right of conquest, and disposing of it to the earl of Northumberland; upon whose attainder it was granted (by the name of the lordship of Man) to sir John de Stanley by letters patent 7 Henry IV. [30] In his lineal descendants it continued for eight generations, till the death of Ferdinando earl of Derby, A. D. 1594: when a controversy arose concerning the inheritance thereof, between his daughters and William his surviving brother: upon which, and a doubt that was started concerning the validity of the original patent, [31] the island was seized into the queen’s hands, and afterwards various grants were made of it by king James the first; all which being expired or surrendered, it was granted afresh in 7 Jac I. to William earl of Derby, and the heirs male of his body, with remainder to his heirs general; which grant was the next year confirmed by act of parliament, with a restraint of the power of alienation by the said earl and his issue male. On the death of James earl of Derby, A. D. 1735, the male line of earl William failing, the duke of Atholl succeeded to the island as heir general by a female branch. In the mean time, though the title of king had long been disused, the earls of Derby, as lords of Man, had maintained a sort of royal authority therein; by assenting or dissenting to laws, and exercising an appellate jurisdiction. Yet, though no English writ, or process from the courts of Westminster, was of any authority in Man, an appeal lay from a decree of the lord of the island to the king of Great Britain in council. [32] But the distinct jurisdiction of this little subordinate royalty being found inconvenient for the purposes of public justice, and for the revenue, (it affording a commodious asylum for debtors, outlaws, and smugglers,) authority was given to the treasury by statute 12 Geo. I. c. 28. to purchase the interest of the then proprietors for the use of the crown: which purchase was at length completed in the year 1765, and confirmed by statutes 5 Geo. III. c. 26 and 39. whereby the whole island and all its dependencies, so granted as aforesaid, (except the landed property of the Atholl family, their manorial rights and emoluments, and the patronage of the bishopric [33] and other ecclesiastical benefices,) are inalienably vested in the crown, and subjected to the regulations of the British excise and customs.

                The islands of Jersey, Guernsey, Sark, Alderney, and their appendages, were parcel of the duchy of Normandy, and were united to the crown of England by the first princes of the Norman line. They are governed by their own laws, which are for the most part the ducal customs of Normandy, being collected in an ancient book of very great authority, entitled, le grand coustumier. The king’s writ, or process, from the courts of Westminster, is there of no force; but his commission is. — They are not bound by common acts of our parliaments, unless particularly named. [34] All causes are originally determined by their own officers, the bailiffs and jurats of the islands; but an appeal lies from them to the king and council, in the last resort.

                Besides these adjacent islands, our more distant plantations in America, and elsewhere, are also in some respect subject to the English laws. Plantations or colonies, in distant countries, are either such where the lands are claimed by right of occupancy only, by finding them desert and uncultivated, and peopling them from the mother country; or where, when already cultivated, they have either gained, by conquest, or ceded to us by treaties. And both these rights are founded upon the law of nature, or at least upon that of nations. But there is a difference between these two species of colonies, with respect to the laws by which they are bound. For it has been held, [35] that if an uninhabited country be discovered and planted by English subjects, all the English laws then in being, which are the birthright of every subject, [36] are immediately there in force. But this must be understood with very many and very great restrictions. Such colonists carry with them only so much of the English law, as is applicable to their own situation and the condition of an infant colony; such, for instance, as the general rules of inheritance, and of protection from personal injuries. The artificial refinements and distinctions incident to the property of a great and commercial people, the laws of police and revenue, (such especially as are enforced by penalties) the mode of maintenance for the established clergy, the jurisdiction of spiritual courts, and a multitude of other provisions, are neither necessary nor convenient for them, and therefore are not in force. What shall be admitted and what rejected, at what times, and under what restrictions, must, in case of dispute, be decided in the first instance by their own provincial judicature, subject to the revision and control of the king in council: the whole of their constitution being also liable to be new-modeled and reformed by the general superintending power of the legislature in the mother country. But in conquered or ceded countries, that have already laws of their own, the king may indeed alter and change those laws; but, till he does actually change them, the ancient laws of the country remain, unless such as are against the law of God, as in the case of an infidel country. [37] 

                Our American plantations are principally of this latter sort, being obtained in the last century either by right of conquest and driving out the natives (with what natural justice I shall not at present inquire) or by treaties. And therefore the common law of England, as such, has no allowance or authority there; they being no part of the mother country, but distinct (though dependent) dominions. They are subject however to the control of the parliament, though (like Ireland, Man, and the rest) not bound by any acts of parliament, unless particularly named.

                With respect to their interior polity, our colonies are properly of three sorts. 1. Provincial establishments, the constitutions of which depend on the respective commissions issued by the crown to the governors, and the instructions which usually accompany those commissions; under the authority of which, provincial assemblies are constituted, with the power of making local ordinances, not repugnant to the laws of England. 2. Proprietary governments, granted out by the crown to individuals, in the nature of feudatory principalities, with all the inferior regalities, and subordinate powers of Legislation, which formerly belonged to the owners of counties palatine: yet still with these express conditions, that the ends for which the grant was made be substantially pursued, and that nothing be attempted which may derogate from the sovereignty of the mother-country. 3. Charter governments, in the nature of civil corporations, with the power of making bye-laws for their own interior regulation, not contrary to the laws of England: and with such rights and authorities as are specially given them in their several charters of incorporation. The form of government in most of them is borrowed from that of England. They have a governor named by the king, (or in some proprietary colonies by the proprietor,) who is his representative or deputy. They have courts of justice of their own, from whose decisions an appeal lies to the king and council here in England. Their general assemblies which are their house of commons, together with their council of state being their upper house, with the concurrence of the king or his representative the governor, make laws suited to their own emergencies. But it is particularly declared by statute 7 and 8 W. III. c. 22. that all laws, bye-laws, usages, and customs, which shall be in practice in any of the plantations, repugnant to any law, made or to be made in this kingdom relative to the said plantations, shall be utterly void and of none effect; and, because several of the colonies had claimed the sole and exclusive right of imposing taxes upon themselves, the statute 6 Geo. III. c. 12. expressly declares, that all his majesty’s colonies and plantations in America have been, are, and of right ought to be, subordinate to and dependent upon the imperial crown and parliament of Great Britain; who have full power and authority to make laws and statutes of sufficient validity to bind the colonies and people of America, subjects of the crown of Great Britain, in all cases whatsoever. And this authority has been since very forcibly exemplified, and carried into act, by the statute 7 Geo. III. c. 59. for suspending the legislation of New York; and by several subsequent statutes.

                These are the several parts of the dominions of the crown of Great Britain, in which the municipal laws of England are not of force or authority, merely as the municipal laws of England. Most of them have probably copied the spirit of their own law from this original; but then it receives its obligation, and authoritative force, from being the law of the country.

                As to any foreign dominions which may belong to the person of the king by hereditary descent, by purchase, or other acquisition, as the territory of Hanover, and his majesty’s other property in Germany; as these do not in any wise appertain to the crown of these kingdoms, they are entirely unconnected with the laws of England, and do not communicate with this nation in any respect whatsoever. The English legislature had wisely remarked the inconveniences that had formerly resulted from dominions on the continent of Europe; from the Norman territory which William the conqueror brought with him, and held in conjunction with the English throne; and from Anjou, and its appendages, which fell to Henry the second by hereditary descent. They had seen the nation engaged for near four hundred years together in ruinous wars for defense of these foreign dominions; till, happily for this country, they were lost under the reign of Henry the sixth. They observed that, from that time, the maritime interests of England were better understood and more closely pursued: that, in consequence of this attention, the nation, as soon as she had rested from her civil wars, began at this period to flourish all at once; and became much more considerable in Europe, than when her princes were possessed of a larger territory, and her councils distracted by foreign interests. This experience and these considerations gave birth to a conditional clause in the act [38] of settlement, which vested the crown in his present majesty’s illustrious house, “that in case the crown and imperial dignity of this realm shall hereafter come to any person not being a native of this kingdom of England, this nation shall not be obliged to engage in any war for the defense of any dominions or territories which do not belong to the crown of England, without consent of parliament,”

                We come now to consider the kingdom of England in particular, the direct and immediate subject of those laws, concerning which we are to treat in the ensuing commentaries. And this comprehends not only Wales and Berwick, of which enough has been already said, but also part of the sea. The main or high seas are part of the realm of England, for thereon our courts of admiralty have jurisdiction, as will be shown hereafter; but they are not subject to the common law. [39] This main-sea begins at the low-water-mark. But between the high-water-mark, and the low-water-mark, where the sea ebbs and flows, the common law and the admiralty have divisum imperium [divided authority], an alternate jurisdiction; one upon the water, when it is full sea; the other upon the land when it is an ebb. [40] 

                The territory of England is liable to two divisions; the one ecclesiastical, the other civil.

                1. The ecclesiastical division is, primarily, into two provinces, those of Canterbury and York. A province is the circuit of an archbishop’s jurisdiction. Each province contains diverse dioceses, or sees of suffragan bishops; whereof Canterbury includes twenty-one, and York three: besides the bishopric of the isle of Man, which was annexed to the province of York by king Henry VIII. Every diocese is divided into archdeaconries, whereof there are sixty in all; each archdeaconry into rural deaneries, which are the circuit of the archdeacon’s and rural dean’s jurisdiction, of whom hereafter; and every deanery is divided into parishes. [41] 

                A parish is that circuit of ground which is committed to the charge of one parson, or vicar, or other minister having care of souls therein. These districts are computed to be near ten thousand in number. [42] How ancient the division of parishes is, may at present be difficult to ascertain; for it seems to be agreed on all hands, that in the early ages of Christianity in this island, parishes were unknown, or at least signified the same that a diocese does now. There was then no appropriation of ecclesiastical dues to any particular church; but every man was at liberty to contribute his tithes to whatever priest or church he pleased, provided only that he did it to some: or, if he made no special appointment or appropriation thereof, they were paid into the hands of the bishop, whose duty it was to distribute them among the clergy, and for other pious purposes, according to his own discretion. [43] 

                Mr. Camden [44] says, England was divided into parishes by archbishop Honorius about the year 630. Sir Henry Hobart [45] lays it down, that parishes were first erected by the council of Lateran, which was held A. D. 1179. Each widely differing from the other, and both of them perhaps from the truth; which will probably be found in the medium between the two extremes. For Mr. Selden has clearly shown, [46] that the clergy lived in common without any division of parishes, long after the time mentioned by Camden. And it appears from the Saxon laws, that parishes were in being long before the date of that council of Lateran, to which they are ascribed by Hobart.

                We find the distinction of parishes, nay even of mother-churches, so early as in the laws of king Edgar, about the year 970. Before that time the consecration of tithes was in general arbitrary ; that is, every man paid his own (as was before observed) to what church or parish he pleased. But this being liable to be attended with either fraud, or at least caprice, in the persons paying; and with either jealousies or mean compliances in such as were competitors for receiving them; it was now ordered by the law of king Edgar, [47] that ” dentur omnes decimae primariae ecclesiae ad quam parochia pertinet “ [“all tithes be given to the mother church to which the parish belongs”]. However, if any thane, or great lord, had a church, within his own demesnes, distinct from the mother church, in the nature of a private chapel; then, provided such church had a cemetery or consecrated place of burial belonging to it, he might allot one third of his tithes for the maintenance of the officiating minister: but, if it had no cemetery, the thane must himself have maintained his chaplain by some other means; for in such case all his tithes were ordained to be paid to the primariae ecclesiae or mother church. [48] 

                This proves that the kingdom was then generally divided into parishes; which division happened probably not all at once, but by degrees. For it seems pretty clear and certain, that the boundaries of parishes were originally ascertained by those of a manor or manors: since it very seldom happens that a manor extends itself over more parishes than one, though there are often many manors in one parish. The lords, as Christianity spread itself, began to build churches upon their own demesnes or wastes, to accommodate their tenants in one or two adjoining lordships; and, in order to have divine service regularly performed therein, obliged all their tenants to appropriate their tithes to the maintenance of the one officiating minister, instead of leaving them at liberty to distribute them among the clergy of the diocese in general; and this tract of land, the tithes whereof were so appropriated, formed a distinct parish. Which will well enough account for the frequent intermixture of parishes one with another. For, if a lord had a parcel of land detached from the main of his estate, but not sufficient to form a parish of itself, it was natural for him to endow his newly erected church with the tithes of those disjointed lands; especially if no church was then built in any lordship adjoining to those outlying parcels.

                Thus parishes were gradually formed, and parish churches endowed with the tithes that arose within the circuit assigned. But some lands, either because they were in the hands of irreligious and careless owners, or were situate in forests and desert places, or for other now unsearchable reasons, were never united to any parish, and therefore continue to this day extraparochial, and their tithes are now by immemorial custom payable to the king instead of the bishop, in trust and confidence that he will distribute them for the general good of the church; [49] yet extraparochial wastes and marsh-lands, when improved and drained, are by the statute 17 Geo. II. c. 37. to be assessed to all parochial rates in the parish next adjoining. And thus much for the ecclesiastical division of this kingdom.

                2. The civil division of the territory of England is into counties, of those counties into hundreds, of those hundreds into tithings or towns. Which division, as it now stands, seem to owe its original to king Alfred, who, to prevent the rapines and disorders which formerly prevailed in the realm, instituted tithings; so called, from the Saxon, because ten freeholders with their families composed one. These all dwelt together, and were sureties or free pledges to the king for the good behavior of each other; and if any offense was committed in their district, they were bound to have the offender forthcoming. [50] And therefore anciently no man was suffered to abide in England above forty days, unless he were enrolled in some tithing or decennary. [51] One of the principal inhabitants of the tithing is annually appointed to preside over the rest, being called the tithing-man, the headborough, (words which speak their own etymology) and in some countries the borsholder, or borough’s -ealder, being supposed the discreetest man in the borough, town, or tithing. [52] 

                Tithings, towns, or vills, are of the same signification in law; and are said to have had, each of them, originally a church and celebration of divine service, sacraments, and burials: [53] 

                though that seems to be rather an ecclesiastical, than a civil, distinction. The word town or vill is indeed, by the alteration of times and language, now become a generical term, comprehending under it the several species of cities, boroughs, and common towns. A city is a town incorporated, which is or has been the see of a bishop: and though the bishopric be dissolved, as at Westminster, yet still it remains a city. [54] A borough is now understood to be a town, either corporate or not, that sends burgesses to parliament. [55] Other towns there are, to the number sir Edward Coke says [56] of 8803, which are neither cities nor boroughs; some of which have the privileges of markets, and others not; but both are equally towns in law. To several of these towns there are small appendages belonging, called hamlets; which are taken notice of in the statute of Exeter, [57] which makes frequent mention of entire vills, demi-vills, and hamlets. Entire vills sir Henry Spelman [58] conjectures to have consisted of ten freemen, or frank-pledges, demi-vills of five, and hamlets of less than five. These little collections of houses are sometimes under the same administration as the town itself, sometimes governed by separate officers; in which last case they are, to some purposes in law, looked upon as distinct townships. These towns, as was before hinted, contained each originally but one parish, and one tithing; though many of them now, by the increase of inhabitants, are divided into several parishes and tithings; and, sometimes, where there is but one parish there are two or more vills or tithings.

                As ten families of freeholders made up a town or tithing, so ten tithings composed a superior division, called a hundred, as consisting of ten times ten families. The hundred is governed by an high constable or bailiff, and formerly there was regularly held in it the hundred court for the trial of causes, though now fallen into disuse. In some of the more northern counties these hundreds are called wapentakes. [59] 

                The subdivision of hundreds into tithings seems to be most peculiarly the invention of Alfred: the institution of hundreds themselves he rather introduced than invented. For they seem to have obtained in Denmark: [60] and we find that in France a regulation of this sort was made above two hundred years before; set on foot by Clotharius and Childebert, with a view of obliging each district to answer for the robberies committed in its own division. These divisions were, in that country, as well military as civil: and each contained a hundred freemen, who were subject to an officer called the centenarius [head of a hundred]; a number of which centenarii were themselves subject to a superior officer called the count or comes. [61] And indeed something like this institution of hundreds may be traced back as far as the ancient Germans, from whom were derived both the Franks who became masters of Gaul, and the Saxons who settled in England: for both the thing and the name, as a territorial assemblage of persons, from which afterwards the territory itself might probably receive its denomination, were well known to that warlike people. ” Centeni ex singulis pagis sunt, idque ipsum inter suos vocantur; et quod primo numerus suit, jam nomen et honor est.” [62] [“Each village is divided into hundreds, and are so called by their inhabitants; and that which first was a mere number has now become both a name and an honor."]

                An indefinite number of these hundreds make up a county or shire. Shire is a Saxon word signifying a division; but a county, comitatus, is plainly derived from comes, the count of the Franks; that is, the earl, or alderman (as the Saxons called him) of the shire, to whom the government of it was entrusted. This he usually exercised by his deputy, still called in Latin vice-comes, and in English, the sheriff, shrieve, or shire-reeve, signifying the officer of the shire; upon whom by process of time the civil administration of it is now totally devolved. In some counties there is an intermediate division, between, the shire and the hundreds, as lathes in Kent, and rapes in Sussex, each of them containing about three or four hundreds apiece. — These had formerly their lathe-reeves and rape-reeves, acting in subordination to the shire-reeve. Where a county is divided into three of these intermediate jurisdictions, they are called trithings, [63] which were anciently governed by a trithing-reeve. — These trithings still subsist in the large county of York, where by an easy corruption they are denominated ridings; the north, the east, and the west-riding. The number of counties in England and Wales have been different at different times: at present they are forty in England, and twelve in Wales.

                Three of these counties, Chester, Durham, and Lancaster, are called counties palatine. The two former are such by prescription, or immemorial custom; or, at least as old as the Norman conquest: [64] the latter was created by king Edward III, in favor of Henry Plantagenet, first earl and then duke of Lancaster; [65] whose heiress being married to John of Gant the king’s son, the franchise was greatly enlarged and confirmed in parliament, [66] to honor John of Gant himself, whom, on the death of his father-in-law, the king had also created duke of Lancaster. [67] Counties palatine are so called a palatio [of royal court]; because the owners thereof, the earl of Chester, the bishop of Durham, and the duke of Lancaster, had in those counties jura regalia [by regal right], as fully as the king has in his palace; regalem potestatem in omnibus [regal power in all things], as Bracton expresses it. [68] They might pardon treasons, murders, and felonies; they appointed all judges and justices of the peace; all writs and indictments ran in their names, as in other counties in the king’s; and all offenses were said to be done against their peace, and not, as in other places, contra pacem domini regis [69] [against the peace of our lord the King]. And indeed by the ancient law, in all peculiar jurisdictions, offenses were said to be done against his peace in whose court they were tried: in a court-leet, contra pacem domini [against the peace of the King]; in the court of a corporation, contre pacem ballivorum [against the peace of the bailiffs]; in the sheriff’s court or tourn, contra pacem vice-comitis [70] [against the peace of the sheriff]. These palatine privileges (so similar to the regal independent jurisdictions usurped by the great barons on the continent, during the weak and infant state of the first feudal kingdoms in Europe [71]) were in all probability originally granted to the counties of Chester and Durham, because they bordered upon inimical countries, Wales and Scotland; in order that the inhabitants, having justice administered at home, might not be obliged to go out of the country, and leave it open to the enemy’s incursions; and that the owners, being encouraged by so large an authority, might be the more watchful in its defense. And upon this account also there were formerly two other counties palatine, Pembrokeshire and Hexhamshire; the latter now united with Northumberland: but these were abolished by parliament, the former in 27 Hen. VIII, the latter in 14 Eliz. And in 27 Hen. VIII, likewise, the powers before mentioned of owners of counties palatine were abridged; the reason for their continuance in a manner ceasing: though still all writs are witnessed in their names, and all forfeitures for treason by the common law accrue to them. [72] 

                Of these three, the county of Durham is now the only one remaining in the hands of a subject. For the earldom of Chester, as Camden testifies, was united to the crown by Henry III, and has ever since given title to the king’s eldest son. And the county palatine, or duchy, of Lancaster, was the property of Henry of Bolingbroke, the son of John of Gant, at the time when he wrested the crown from king Richard II, and assumed the stile of king Henry IV. But he was too prudent to suffer this to be united to the crown; lest if he lost one, he should lose the other also. For, as Plowden [73] and sir Edward Coke [74] observe, “he knew he had the duchy of Lancaster by sure and indefeasible title, but that his title to the crown was not so assured: for that after the decease of Richard II, the right of the crown was in the heir of Lionel duke of Clarence, second son of Edward III; John of Gant, father to this Henry IV, being but the fourth son.” And therefore he procured an act of parliament, in the first year of his reign, ordaining that the duchy of Lancaster, and all other his hereditary estates, with all their royalties and franchises, should remain to him and his heirs for ever; and should remain, descend, be administered, and governed, in like manner, as if he never had attained the regal dignity: and thus they descended to his son and grandson, Henry V and Henry VI; many new territories and privileges being annexed to the duchy by the former. [75] Henry VI. being attainted in 1 Edw. IV, this duchy was declared in parliament to have become forfeited to the crown, [76] and at the same time an act was made to incorporate the duchy of Lancaster, to continue the county palatine (which might otherwise have determined by the attainder [77]) and to make the same parcel of the duchy: and, farther, to vest the whole in king Edward IV and his heirs, kings of England, for ever; but under a separate guiding and governance from the other inheritances of the crown. And in 1 Hen. VII another act was made, to resume such part of the duchy lands as had been dismembered from it in the reign of Edward IV, and to vest the inheritance of the whole in the king and his heirs for ever, as amply and largely, and in like manner, form, and condition, separate from the crown of England and possession of the same, as the three Henries and Edward IV, or any of them, had and held the same. [78] 

                The isle of Ely is not a county palatine, though sometimes erroneously called so, but only a royal franchise: the bishop having, by grant of king Henry the first , jura regalia within the isle of Ely; whereby he exercises a jurisdiction over all causes, as well criminal as civil. [79] 

                There are also counties corporate: which are certain cities and towns, some with more, some with less territory annexed to them; to which out of special grace and favor the kings of England have granted the privilege to be counties of themselves, and not to be comprised in any other county; but to be governed by their own sheriffs and other magistrates, so that no officers of the county at large have any power to intermeddle therein. Such are London, York, Bristol, Norwich, Coventry, and many others. And thus much of the countries subject to the laws of England.
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COMMENTARIES ON THE LAWS OF ENGLAND.

            BOOK THE FIRST.

              OF THE RIGHTS OF PERSONS.

            
              [I-117]

              CHAPTER THE FIRST.

                Of the Absolute Rights of Individuals↩

              The objects of the laws of England are so very numerous and extensive, that, in order to consider them with any tolerable ease and perspicuity, it will be necessary to distribute them methodically, under proper and distinct heads; avoiding as much as possible divisions too large and comprehensive on the one hand, and too trifling and minute on the other; both of which are equally productive of confusion.

              Now, as municipal law is a rule of civil conduct, commanding what is right, and prohibiting what is wrong; or, as Cicero, [1] and after him our Bracton, [2] has expressed it, sanctio justa, jubens honesta et prohibens contraria ; it follows, that the primary and principal objects of the law are rights, and wrongs. In the prosecution therefore of these commentaries, I shall follow this very simple and obvious division; and shall in the first place consider the rights that are commanded, and secondly the wrongs that are forbidden by the laws of England.

              Rights are however liable to another subdivision; being either, first, those which concern, and are annexed to the persons of men, and are then called jura personarum or the rights of persons; or they are, secondly, such as a man may acquire over external objects, or things unconnected with his person, which are styled jura rerum or the rights of things. Wrongs also are a divisible into, first, private wrongs, which, being a infringement merely of particular rights, concern individuals only, and are called civil injuries; and secondly, public wrongs, which, being a breach of general and public rights, affect the whole community, and are called crimes and misdemeanors.

              The objects of the laws of England falling into this fourfold division, the present commentaries will therefore consist of the four following parts: 1. The rights of persons; with the means whereby such rights may be either acquired or lost. 2. The rights of things; with the means also of acquiring and losing them. 3. Private wrongs, or civil injuries; with the means of redressing them by law. 4. Public wrongs, or crimes and misdemeanors; with the means of prevention and punishment.

              We are now, first, to consider the rights of persons; with the means of acquiring and losing them.

              Now the rights of persons that are commanded to be observed by the municipal law are to two sorts; first, such as are due from every citizen, which are usually called civil duties; and, secondly, such as belong to him, which is the more popular acceptation of rights or jura. Both may indeed be comprised in this latter division; for as all social duties are of a relative nature, at the same duties are of a relative nature, at the same time that they are due from one man, or set of men, they must also be due to another. But I apprehend it will be more clear and easy, to consider many of them as duties required from, rather than as rights belonging to, particular persons. Thus, for instance, allegiance is usually, and therefore most easily, considered as the duty of the people, and protection as the duty of the magistrate; and yet they are, reciprocally, the rights as well as duties of each other. Allegiance is the right of the magistrate, and protection the right of the people.

              Persons also are divided by the law into either natural persons, or artificial. Natural persons are such as the God of nature formed us: artificial are such as created and devised by human laws for the purposed of society and government; which are called corporations or bodies politic.

              The rights of persons considered in their natural capacities are also of two sorts, absolute, and relative. Absolute, which are such as appertain and belong to particular men, merely as individuals or single persons: relative, which are indigent to them as members of society, and standing in various relations to each other. The first, that is, absolute rights, will be the subject of the present chapter.

              By the absolute rights of individuals we mean those which are so in their primary and strictest sense; such as would belong to their persons merely in a state of nature, and which every man is entitled to enjoy whether out of society or in it. But with regard to the absolute duties, which man is bound to perform considered as a mere individual, it is not to be expected that any human municipal laws should at all explain or enforce them. For the end and intent of such laws being only to regulate the behavior of mankind, as they are members of society, and stand in various relations to each other, they have consequently no business or concern with any but social or relative duties. Let a man therefore be ever so abandoned in his principles, or vicious in his practice, provided he keeps his wickedness to himself, and does not offend against the rules of public decency, he is out of the reach of human laws. But if he makes his vices public, though they be such as seem principally to affect himself, (as drunkenness, or the like) they then become, by the bad example they set, of pernicious effects to society; and therefore it is then the business of human laws to correct them. Here the circumstance of publication is what alters the nature of the case. Public sobriety is a relative duty, and therefore enjoined by our laws: private sobriety is an absolute duty, which, whether it be performed or not, human tribunals can never know; and therefore they can never enforce it by any civil sanction. But, with respect to rights, the case is different. Human laws define and enforce as well those rights which belong to a man considered as an individual, as those which belong to him considered as related to others.

              For the principal aim of society is to protect individuals in the enjoyment of those absolute rights, which were vested in them by the immutable laws of nature; but which could no be preserved in peace without that mutual assistance and intercourse, which is gained by the institution of friendly and social communities. Hence it follows, that the first and primary end of human laws is to maintain and regulate these absolute rights of individuals. Such rights as are social and relative result from, and are posterior to, the formation of states and societies: so that to maintain and regulate these, is clearly a subsequent consideration. And therefore the principal view of human laws is, or ought always to be, to explain, protect, and enforce such rights as are absolute, which in themselves are few and simple; and, then, such rights as are relative, which arising from a variety of connections, will be far more numerous and more complicated. These will take up a greater space in any code of laws, and hence may appear to be more attended to, though in reality they are not, than the rights of the former kind. Let us therefore proceed to examine how far all laws ought, and how far the laws of England actually do, take notice of these absolute rights, and provide for their lasting security.

              The absolute rights of man, considered as a free agent, endowed with discernment to know good from evil, and with power of choosing those measures which appear to him to be most desirable, are usually summed up in one general appellation, and denominated the natural liberty of mankind. This natural liberty consists properly in a power of acting as one thinks fit, without any restraint or control, unless by the law of nature: being a right inherent in us by birth, and one of the gifts of God to man at his creation, when he endued him with the faculty of free will. But every man, when he enters into society, gives up a part of his natural liberty, as the price of so valuable a purchase; and, in consideration of receiving the advantages of mutual commerce, obliges himself to conform to those laws, which the community has thought proper to establish. And this species of legal obedience and conformity is infinitely more desirable, than that wild and savage liberty which is sacrificed to obtain it. For no man, that considers a moment, would wish to retain the absolute and uncontrolled power of doing whatever he pleases; the consequence of which is, that every other man would also have the same power; and then there would be no security to individuals in any of enjoyments of life. Political therefore, or civil, liberty, which is that of a member of society, is no other than natural liberty so far restrained by human laws (and not farther) as is necessary and expedient for the general advantage of the public. [3] Hence we may collect that the law, which restrains a man from doing mischief to his fellow citizens, though it diminishes the natural, increases the civil liberty of mankind: but every wanton and causeless restraint of the will to the subject, whether practiced by a monarch, a nobility, or a popular assembly, is a degree to tyranny. Nay, that even laws themselves, whether made with or without our consent, if they regulate and constrain our conduct in matters of mere indifference, without any good end in view, are laws destructive of liberty: whereas if any public advantage can arise from observing such precepts, the control of our private inclinations, in one or two particular points, will conduce to preserve our general freedom in others of more importance; by supporting that state, of society, which alone can secure our independence. Thus the statute of king Edward IV, [4] which forbad the fine gentlemen of those times (under the degree of a lord) to wear pikes upon their shoes or boots of more than two inches in length, was law that favored of oppression; because, however ridiculous the fashion than in use might appear, the restraining it by pecuniary penalties could serve no purpose of common utility. But the statute of king Charles II, [5] which prescribes a thing seemingly as indifferent; viz. a dress for the dead, who are all ordered to be buried in woolen; is a law consistent with public liberty, for it encourages the staple trade, on which in great measure depends the universal good of the nation. So that laws, when prudently framed, are by no means subversive but rather introductive of liberty; for (as Mr. Locke has well observed [6]) where there is no law, there is no freedom. But then, on the other hand, that constitution or frame of government, that system of laws, is alone calculated to maintain civil liberty, which leaves the subject entire master of his own conduct, except, in those points wherein the public good requires some direction or restraint.

              The idea and practice of this political or civil liberty flourish in their highest vigor in these kingdoms, where it falls little short of perfection, and can only be lost or destroyed by the folly or demerits of its owner: the legislature, and of course the laws of England, being peculiarly adapted to the preservation of this inestimable blessing even in the meanest subject. Very different from the modern constitutions of other states, on the continent of Europe, and from the genius of the imperial law; which in general are calculated to vest an arbitrary and despotic power of controlling the actions of the subject in the prince, or in a few grandees. And this spirit of liberty is so deeply implanted in our constitution, and rooted even in our very soil, that a slave or a Negro, the moment he lands in England, falls under the protection of the laws, and with regard to all natural rights becomes eo instanti [instantly] a freeman. [7] 

              The absolute rights of every Englishman (which, taken in a political and extensive sense, are usually called their liberties) as they are founded on nature and reason, so they are coeval with our form of government; though subject at times to fluctuate and change: their establishment (excellent as it is) being still human. At some times we have seen them depressed by overbearing and tyrannical princes; at others so luxuriant as even to tend to anarchy, a worse state than tyranny itself, as any government is better than none at all. But the vigor of our free constitution has always delivered the nation from these embarrassments, and, as soon as the convulsions consequent on the struggle have been over, the balance of our rights and liberties has settled to its proper level; and their fundamental articles have been from time to time asserted in parliament, as often as they were thought to be in danger.

              First, by the great charter of liberties, which was obtained, sword in hand, form king John; and afterwards, with some alterations, confirmed in parliament by king Henry the third, his son. Which charter contained very few new grants; but, as sir Edward Coke [8] observes, was for the most part declaratory of the principal grounds of the fundamental laws of England. Afterwards by the statute called confirmatio cartarum [9] [confirming charter], whereby the great charter is directed to be allowed as the common law; all judgments contrary to it are declared void; copies of it are ordered to be sent to all cathedral churches, and read twice a year to the people; and sentence of excommunication is directed to be as constantly denounced against all those that by word, deed, or counsel act contrary thereto, or in any degree infringe it. Next by a multitude of subsequent corroborating statutes, (sir Edward Coke, I think, reckons thirty-two, [10]) from the first Edward to Henry the fourth. Then, after a long interval, by the Petition of Right; which was a parliamentary declaration of the liberties of the people, assented to by king Charles the first in the beginning of his reign. Which was closely followed by the still more ample concessions made by that unhappy prince to his parliament, before the fatal rupture between them; and by the many salutary laws, particularly the habeas corpus act, passed under Charles the second. To these succeeded the Bill of Rights, or declaration delivered by the lords and commons to the prince and princess of Orange 13 February 1688; and afterwards enacted in parliament, when they became king and queen: which declaration concludes in these remarkable words; “and they do claim, demand, and insist upon all and singular the premises, as their undoubted rights and liberties.” And the act of parliament itself [11] recognizes “all and singular the rights and liberties asserted and claimed in the said declaration to be the true, ancient, and indubitable rights of the people of this kingdom.” Lastly, these liberties were again asserted at the commencement of the present century, in the Act of Settlement, [12] where by the crown is limited to his present majesty’s illustrious house, and some new provisions were added at the same fortunate area for better securing our religion, laws, and liberties; which the statute declares to be “the birthright of the people of England;” according to the ancient doctrine of the common law. [13] 

              Thus much for the declaration of our rights and liberties. The rights themselves thus defined by these several statutes, consist in a number of private immunities; which will appear, from what has been premised, to be indeed no other, than either that residuum [remainder] of natural liberty, which is not required by laws of society to be sacrificed to public convenience; or else those civil privileges, which society has engaged to provide, in lieu of the natural liberties so given up by individuals. These therefore were formerly, either by inheritance or purchase, the rights of al mankind; but, in most other countries of the world being now more or less debased and destroyed, they at present may be said to remain, in a peculiar and emphatic manner, the rights of the people of England. And these may be reduced to three principal or primary articles; the right of personal security, the right of personal liberty; and the right of private property: Because as there is no other known method of compulsion, or of abridging man’s natural free will, but by an infringement or diminution of one or other of these important rights, the preservation of these, inviolate, may justly be said to include the preservation of our civil immunities in their largest and most extensive sense.

              I. The right of personal security consists in a person’s legal and uninterrupted enjoyment of his life, his limbs, his body, his health, and his reputation.

              1. Life is the immediate gift of God, a right inherent by nature in every individual; and it begins in contemplation of law as soon as an infant is able to stir in the mother’s womb. For if a woman is quick with child, and by a potion, or otherwise kills it in her womb; or if any one beat her, whereby the child dies in her body, and she is delivered of a dead child; this, though not murder, was by the ancient law homicide or manslaughter. [14] But at present it is not looked upon in quite so atrocious a light, though it remains a very heinous misdemeanor. [15] 

              An infant in ventre sa mere, or in the mother’s womb, is supposed in law to be born for many purposes. It is capable of having a legacy, or a surrender of a copyhold estate made to it. It may have a guardian assigned to it; [16] and it is enabled to have an estate limited to its use, and to take afterwards by such limitation, as if it were then actually born. [17] And in this point the civil law agrees with ours. [18] 

              2. A man’s limbs, (by which for the present we only understand those members which may be useful to him in fight, and the loss of which only amounts to mayhem by the common law) are also the gift of the wise creator; to enable man to protect himself from external injuries in a state of nature. To these therefore he has a natural inherent right; and they cannot be wantonly destroyed or disabled without a manifest breach of civil liberty.

              BOTH the life and limbs of a man are of such high value, in the estimation of the law of England, that it pardons even homicide if committed se defendendo [in self-defense], or in order to preserve them. For whatever is done by a man, to save either life or member, is looked upon as done upon the highest necessity and compulsion. Therefore if a man through fear of death or mayhem is prevailed upon to execute a deed, or do any other legal act; these, though accompanied with all other the requisite solemnities, may be afterwards avoided, if forced upon him by a well-grounded apprehension of losing his life, or even his limbs, in case of his non-compliance. [19] And the same is also a sufficient excuse for the commission of many misdemeanors, as will appear in the fourth book. The constraint a man is under in these circumstances is called in law duress, from the Latin durities, of which there are two sorts; duress of imprisonment, where a man actually loses his liberty, of which we shall presently speak; and duress per minas [by threat], where the hardship is only threatened and impending, which is that we are now discoursing of. Duress per minas is either for fear of loss of life, or else for fear of mayhem, or loss of limb. And this fear must be upon sufficient reason; ” non,” as Bracton expresses it, “ suspicio cujuslibet vani et meticulosi hominis, sed talis qui possit cadere in virum constantem; talis enim debet esse metus, qui in se contineat vitae periculum, aut corporis cruciatum. “ [20] [It must not be the apprehensionn of a foolish and fearful man, but such as a courageous man may be susceptible of; it should be, for instance, such a fear as consists in an apprehension of bodily pain, or danger to life.] A fear of battery, or being beaten, though never so well grounded, is no duress; neither is the fear of having one’s house burnt, or one’s goods taken away and destroyed; because in these cases, should the threat be performed, a man may have satisfaction by recovering equivalent damages: [21] but no suitable atonement can be made for the loss of life, or limb. And the indulgence shown to a man under this, the principal, sort of duress, the fear of losing his life or limbs, agrees also with that maxim of the civil law; ignoscitur ei qui sanguinem suum qualiter qualiter redemptum voluit [22] [He is justified who has acted in pure defense of his own life or limb].

              The law not only regards life and member, and protects every man in the enjoyment of them, but also furnishes him with everything necessary for their support. For there is no man so indigent or wretched, but he may demand a supply sufficient for all the necessities of life, from the more opulent part of the community, by means of several statutes enacted for the relief of the poor, of which in their proper places. A humane provision; yet, though dictated by the principles of society, discountenanced by the Roman laws. For the edicts of the emperor Constantine, commanding the public to maintain the children of those who were unable to provide for them, in order to prevent the murder and exposure of infants, and institution founded on the same principle as our foundling hospitals, though comprised in the Theodosian code [23] were rejected in Justinian’s collection.

              These rights, of life and member, can only be determined by the death of the person; which is either a civil or natural death. The civil death commences if any man be banished the realm [24] by the process of the common law, or enters into religion; that is, goes into a monastery, and becomes there a monk professed: in which cases he is absolutely dead in law, and his next heir shall have his estate. For, such banished man is entirely cut off form society; and such a monk, upon his profession, renounces solemnly all secular concerns: and besides, as the popish clergy exclaimed an exemption from the duties of civil life, and the commands of the temporal magistrate, the genius of the English law would not suffer those persons to enjoy the benefits of society, who secluded themselves from it, and refused to submit to its regulations. [25] A monk is therefore accounted civiliter mortuus [legally dead], and when he enters into religion may, like other dying men, make his testament and executors; or, if he makes none, the ordinary may grant administration to his next of kin, as if he were actually dead intestate. And such executors and administrators shall have the same power, and may bring the same actions for the debts due to the religious, and are liable to the same actions for those due from him, as if he were naturally deceased. [26] Nay, so far has this principle been carried, that when one was bound in a bond to an abbot and his successors, and afterwards made his executors and professed himself a monk of the same abbey, and in process of time was himself made abbot thereof; here the law gave him, in the capacity of abbot, an action of debt against his own executors to recover the money due. [27] In short, a monk or religious is so effectually dead in law, that a lease made even to a third person, during the life (generally) of one who afterwards becomes a monk, determines by such his entry into religion: for which reason leases, and other conveyances, for life, are usually made to have and to hold for the term of one’s natural life. [28] But, even in the times of popery, the law of England took no cognizance of profession in any foreign country, because the fact could not be tried in our courts; [29] and therefore, since the reformation, the disability is held to be abolished. [30] 

              This natural life being, as was before observed, the immediate donation of the great creator, cannot legally be dispose of or destroyed by any individual, neither by the person himself nor by any other of his fellow creatures, merely upon their own authority. Yet nevertheless it may, by the divine permission, be frequently forfeited for the breach of those laws of society, which are enforced by the sanction of capital punishments; of the nature restrictions, expedience, and legality of which, we may hereafter more conveniently inquire in the concluding book of these commentaries. At present, I shall only observe, that whenever the constitution of a state vests in any man, or body of men, a power of destroying at pleasure, without the direction of laws, the lives of members of the subject, such constitution is in the highest degree tyrannical: and that whenever any laws direct such destruction for light and trivial causes, such laws are likewise tyrannical, though in an inferior degree; because here the subject is aware of the danger he is exposed to, and may by prudent caution provide against it. The statute law of England does therefore very seldom, and the common law does never, inflict any punishment extending to life or limb, unless upon the highest necessity: and the constitution is an utter stranger to any arbitrary power of killing or maiming the subject without the express warrant of law. ” Nullus liber homo” says the great charters, ” aliquo modo destruatur, nisi per legale judicium parium suorum aut per legem terrae.” [31] [“No freeman shall be deprived of life but by the lawful judgment of his peers, or by the law of the land."] Which words, ” aliquo modo destruatur,” according to sir Edward Coke, [32] include a prohibition not only of killing, and maiming, but also of torturing (to which our laws are strangers) and of every oppression by color of an illegal authority. And it is enacted by the statute 5 Edw. III. c. 9. that no man shall be forejudged of life of limb, contrary to the great charter and the law of the land: and again, by statute 28 Ed. III. c. 3. that no man shall be put the death, without being brought to answer by due process of law.

              3. Besides those limbs and members that may be necessary to man, in order to defend himself or annoy his enemy, the rest of his person or body is also entitled by the same natural right to security from the corporal insults of menaces, assaults, beating, and wounding; though such insults amount not to destruction of life or member.

              4. The preservation of a man’ health from such practices as may prejudice or annoy it, and

              5. The security of his reputation or good name from the arts of detraction and slander, are rights to which every man is entitled, by reason and natural justice; since without these it is impossible to have the prefect enjoyment of any other advantage or right. But these three last articles (being of much less importance that those which have gone before, and those which are yet to come) it will suffice to have barely mentioned among the rights of persons; referring the more minute discussion of their several branches, to those parts of our commentaries which treat of the infringement of these rights, under the head of personal wrongs.

              II. Next to personal security, the law of England regards, asserts, and preserves the personal liberty of individuals. This personal liberty consists in the power of locomotion, of changing situation, or removing one’s person to whatsoever place one’s own inclination may direct; without imprisonment or restraint, unless by due course of law. Concerning which we may make the same observations as upon the preceding article; that it is a right strictly natural; that the laws of England have never abridged it without sufficient cause; and, that in this kingdom it cannot ever be abridged at the mere discretion of the magistrate, without the explicit permission of the laws. Here again the language of the great charter [33] is, that no freeman shall be taken or imprisoned, but by lawful judgment of his equals, or by the law of the land. And many subsequent old statures [34] expressly direct, that no man shall be taken or imprisoned by suggestion or petition to the king, or his council, unless it be by legal indictment, or the process of the common law. By the petition of right, 3 Car. I, it is enacted, that no freeman shall be imprisoned or detained without cause shown, to which he may make answer according to the law. By 17 Car.I. c. 10. if any person be restrained of his liberty by order of decree of any illegal court, or by command of the king’s majesty in person, or by warrant of the council board, or of any of the privy council; he shall, upon demand of his counsel, have a writ of habeas corpus, to bring his body before the court of king’s bench or common pleas; who shall determine whether the cause of his commitment be just, and thereupon do as to justice shall appertain. And by 31 Car. III. c. 2. commonly called the habeas corpus act, the methods of obtaining this writ are so plainly pointed out and enforced, that, so long as this statute remains unimpeached, no subject of England can be long detained in prison, except in those cases in which the law requires and justifies such detainer. And, lest this act should be evaded by demanding unreasonable bail, or sureties for the prisoner’s appearance, it is declared by 1 W. & M. St. 2. c. 2. that excessive bail ought not to be required.

              Of great importance to the public is the preservation of this personal liberty: for if once it were left in the power of any, the highest, magistrate to imprison arbitrarily whomever he or his officers thought proper, (as in France it is daily practiced by the crown) there would soon be an end of all other rights and immunities. Some have thought, that unjust attacks, even upon life, or property, at the arbitrary will of the magistrate, are less dangerous to the commonwealth, than such as are made upon the personal liberty of the subject. To bereave a man of life, or by violence to confiscate his estate, without accusation or trial, would be so gross and notorious and act of despotism, as must at once convey the alarm of tyranny throughout the whole kingdom. But confinement of the person, by secretly hurrying him to jail, where his sufferings are unknown or forgotten; is a less public, a less striking, and therefore a more dangerous engine of arbitrary government. And yet sometimes, when the state is in real danger, even this may be a necessary measure. But the happiness of our constitution is, that it is not left to the executive power to determine when the danger of the state is so great, as to render this measure expedient. For the parliament only, or legislative power, whenever it sees proper, can authorize the crown, by suspending the habeas corpus act for a short and limited time, to imprison suspected persons without giving any reason for so doing. As the senate of Roam was wont to have recourse to a dictator, a magistrate of absolute authority, when they judged the republic in any imminent danger. The decree of the senate, which usually preceded the nomination of this magistrate, ” dent operam consules, ne quid respublica detrimenti capiat “ [“let the consuls take care that the commonwealth receive no injury”] was called the senatus consultum ultimae necessitatis [Senate decrees in special emergency]. In like manner this experiment ought only to be tried in cases of extreme emergency; and in these that nation parts with its liberty for a while, in order to preserve it for ever.

              The confinement of the person, in any wise, is an imprisonment. So that the keeping a man against his will in a private house, putting him in the stocks, arresting or forcibly detaining him in the street, is an imprisonment. [35] And the law so much discourages unlawful confinement, that if a man is under duress of imprisonment, which we before explained to mean a compulsion by an illegal restraint of liberty, until he seals a bond or the like; he may allege this duress, and avoid the extorted bond. But if a man be lawfully imprisoned, and either to procure his discharge, or on any other fair account, seals a bond or a deed, this is not by duress of imprisonment, and he is not at liberty to avoid it. [36] To make imprisonment lawful, it must either be, by process from the courts of judicature, or by warrant from some legal officer, having authority to commit to prison; which warrant must be in writing, under the hand and seal of the magistrate, and express the causes of the commitment, in order to be examined into (if necessary) upon a habeas corpus. If there be no cause expressed, the jailer is not bound to detain the prisoner. [37] For the law judges in this respect, says sir Edward Coke, like Festus the Roman governor; that it is unreasonable to send a prisoner, and not to signify withal the crimes alleged against him.

              A natural and regular consequence of this personal liberty, is, that every Englishman may claim a right to abide in his own country so long as he pleases; and not to be driven form it unless by the sentence of the law. The king indeed, by his royal prerogative, may issue out his writ ne exeat regnum [not leave the kingdom], and prohibit any of his subjects from going into foreign parts without license. [38] This may be necessary for the public service, and safeguard of the commonwealth. But no power on earth, except the authority of parliament, can send any subject of England out of the land against his will; no not even a criminal. For exile, or transportation, is a punishment unknown to the common law; and, wherever it is now inflicted, it is either by choice of the criminal himself, to escape a capital punishment, or else by the express direction of some modern act of parliament. To this purpose the great charter [39] declares that no freeman shall be banished, unless by the judgment of his peers, or by the law of the land. And by the habeas corpus act, 31 Car. II. c. 2. (that second magna carta, and stable bulwark of our liberties) it is enacted, that no subject of this realm, who is an inhabitant of England, Wales, or Berwick, shall be sent prisoner into Scotland, Ireland, Jersey, Guernsey, or places beyond the seas; (where they cannot have the benefit and protection of the common law) but that all such imprisonment’s shall be illegal; that the person, who shall dare to commit another contrary to this law, shall be disabled from bearing any office, shall incur the penalty of a praemunire [forewarning], and be incapable of receiving the king’s pardon: and the party suffering shall also have his private action against the person committing, and all his aiders, advisers and abettors, and shall recover treble costs; besides his damages, which no jury shall assess at less than five hundred pounds.

              The law is in this respect so benignly and liberally construed for the benefit of the subject, that, though within the realm the king may command the attendance and service of all his liegemen, yet he cannot send any man out of the realm, even upon the public service, excepting sailors and soldiers, the nature of whose employment necessarily implies an exception: he cannot even constitute a man lord deputy of lieutenant of Ireland against his will, nor make him a foreign ambassador. [40] For this might in reality be no more than an honorable exile.

              III. The third absolute right, inherent in every Englishman, is that of property: which consists in the free use, enjoyment, and disposal of all his acquisitions, without any control or diminution, save only by the laws of the land. The original of private property is probably founded in nature, as will be more fully explained in the second book of the ensuing commentaries: but certainly the modifications under which we at present find in, the method of conserving in the present owner, and of translating it from man to man, are entirely derived for society; and are some of those civil advantages, in exchange for which every individual has resigned a part of his natural liberty. The laws of England are therefore, in point of honor and justice, extremely watchful in ascertaining and protecting this right. Upon this principle the great charter [41] has declared That no freeman shall be disseized, or divested, of his freehold, or of his liberties, or free customs, but by the judgment of his peers, or by the law of the land. And by a variety of ancient statutes [42] it is enacted, that no man’s lands or goods shall be seized into the king’s hands, against the great charter, and the law of the land; and that no man shall be disinherited, nor put out of his franchises or freehold, unless he be duly brought to answer, and be forejudged by course of law; and if anything be done to the contrary, it shall be redressed, and held for none.

              So great moreover is the regard of the law for private property, that it will not authorize the least violation of it; no, not even for the general good of the whole community. If a new road, for instance, were to be made through the grounds of a private person, it might perhaps be extensively beneficial to the public; but the law permits no man, or set of men to do this without consent of the owner of the land. In vain may it be urged, that the good of the individual ought to yield to that of the community; for it would be dangerous to allow any private man, or even any public tribunal, to be the judge of this common good, and to decide whether it be expedient or no. Besides, the public good is in nothing more essentially interested, than in the protection of every individual’s private rights, as modeled by the municipal law. In this, and similar cases the legislature alone can, and indeed frequently does, interpose, and compel the individual to acquiesce. But how does it interpose and compel? Not by absolutely stripping the subject of his property in an arbitrary manner; but by giving him a full indemnification and equivalent for the injury thereby sustained. The public is now considered as an individual, treating with an individual for an exchange. All that the legislature does is to oblige the owner to alienate his possessions for a reasonable price; and even this is an exertion of power, which the legislature indulges with caution, and which nothing but the legislature can perform.

              Nor is this the only instance in which the law of the land has postponed even public necessity to the sacred and inviolable rights of private property. For no subject of England can be constrained to pay any aids or taxes, even for the defense of the realm or the support of government, but such as are imposed by his own consent, or that of his representatives in parliament. By the statute 25 Edw. I. c. 5. and 6. it is provided, that the king shall not take any aids or tasks, but by the common assent of the realm. And what that common assent is, is more fully explained by 34 Edw. I. st. 4. cap. I. which enacts, that no talliage or aid shall be taken without assent of the arch-bishops, bishops, earls, baron, knights, burgesses, and other freemen of the land; [43] and again by 14 Edw. III. st. 2. c. I. the prelates, earls, barons, and commons, citizens, burgesses, and merchants shall not be charged to make any aid, it be not by the common assent of the great men and commons in parliament. And, lastly, by the statute I W. & M. st. 2. c. 2. it is declared, that levying money for or to the use of the crown, by pretense of prerogative, without grant of parliament; or for longer time, or in other manner, than the same is or shall be granted, is illegal.

              In the three preceding articles we have taken a short view of the principal absolute rights which appertain to very Englishman. But in vain would these rights be declared, ascertained, and protected by the dead letter of the laws, if the constitution had provided no other method to secure their actual enjoyment. It has therefore established certain other auxiliary subordinate rights of the subject, which serve principally as barriers to protect and maintain inviolate the three great and primary rights, of personal security, personal liberty, and private property. These are,

              1. The constitution, powers, and privileges of parliament, of which I shall treat at large in the ensuing chapter.

              2. The limitation of the king’s prerogative, by bounds so certain and notorious, that it is impossible he should exceed them without the consent of the people. Of this also I shall treat in its proper place. The former of these keeps the legislative power in due health and vigor, so as to make it improbable that laws should be enacted destructive of general liberty: the latter is a guard upon the executive power, by restraining it from acting either beyond or in contradiction to the laws, that are framed and established by the other.

              3. A third subordinate right of every Englishman is that of applying to the courts of justice for redress of injuries. Since the law is in England the supreme arbiter of every man’s life, liberty, and property, courts of justice must at all times be open to the subject, and the law be duly administered therein. The emphatic words of Magna Carta, [44] spoken in the person of the king, who in judgment of law (says sir Edward Coke [45]) is ever present and repeating them in all his courts, are these; ” nulli vendemus, nulli negabimus, aut differemus rectum vel justitiam [to none will we sell, to none deny, to none delay either right or justice]: and therefore every subject,” continues the same learned author, “for injury done to him in bonis, in terris, vel persona [in his goods, lands, or person], by any other subject, be he ecclesiastical or temporal without any exception, may take his remedy by the course of the law, and have justice and right for the injury done to him, freely without sale, fully without any denial, and speedily without delay.” It were endless to enumerate all the affirmative acts of parliament wherein justice is directed to be done according to the law of the land: and what that law is, every subject knows; or may know if he pleases: for it depends not upon the arbitrary will of any judge; but is permanent, fixed, and unchangeable, unless by authority of parliament. I shall however just mention a few negative statutes, whereby abuses, perversions, or delays of justice, especially by the prerogative, are restrained. It is ordained by Magna Carta, [46] that no freeman shall be outlawed, that is, put out of the protection and benefit of the laws, but according to the law of the land. By 2 Edw. III. c. 8. and II Ric. II. c. 10. it is enacted, that no commands or letters shall be sent under the great seal, or the little seal the signet, or privy seal, in disturbance of the law; or to disturb or delay common right: and, though such commandments should come, the judges shall not cease to do right. And by I W. & M. st. 2. c. 2. it is declared, that the pretended power of suspending, or dispensing with laws, or the execution of laws, by regal authority without consent of parliament, is illegal.

              Not only the substantial part, or judicial decisions, of the law, but also the formal part, or method of proceeding, cannot be altered but by parliament: for if once those outworks were demolished, there would be an inlet to all manner of innovation in the body of the law itself. The king, it is true, may erect new courts of justice; but then they must proceed according to the old established forms of the common law. For which reason it is declared in the statute 16 Car. I. c. 10. upon the dissolution of the court of starchamber, that neither his majesty, nor his privy council have any jurisdiction, power, or authority by English bill, petition, articles, libel (which were the course of proceeding in the starchamber, borrowed from the civil law) or by any other arbitrary way whatsoever, to examine, or draw into question, determine or dispose of the lands or goods of any subjects of this kingdom; but that the same ought to be tried and determined in the ordinary courts of justice, and by course of law.

              4. If there should happen any uncommon injury, or infringement of the rights beforementioned, which the ordinary course of law is too defective to reach, there still remains a fourth subordinate right appertaining to every individual, namely, the right of petitioning the king, or either house of parliament, for the redress of grievances. In Russia we are told [47] that the czar Peter established a law, that no subject might petition the throne, till he had first petitioned two different ministers of state. In case he obtained justice from neither, he might then present a third petition to the prince; but upon pain of death, if found to be in the wrong. The consequence of which was, that no one dared to offer such third petition; and grievances seldom falling under the notice of the sovereign, he had little opportunity to redress them. The restrictions, for some there are, which are laid upon petitioning in England, are of a nature extremely different; and while they promote the spirit of peace, they are no check upon that of liberty. Care only must be taken, lest, under the pretense of petitioning, the subject be guilty of any riot or tumult; as happened in the opening of the memorable parliament in 1640: and, to prevent this, it is provided by the statute 13 Car. II. st. 1. c. 5. that no petition to the king, or either house of parliament, for any alterations in church or state, shall be signed by above twenty persons, unless the matter thereof be approved by three justices of the peace or the major part of the grand jury, in the country; and in London by the lord mayor, aldermen, and common council; nor shall any petition be presented by more than two persons at a time. But under these regulations, it is declared by the statute I W. & M. st. 2. c. 2. that the subject has a right to petition; and that all commitments and prosecutions for such petitioning are illegal.

              5. The fifth and last auxiliary right of the subject, that I shall at present mention, is that of having arms for their defense, suitable to their condition and degree, and such as are allowed by law. Which is also declared by the same statute I W. & M. st.2. c. 2. and is indeed a public allowance, under due restrictions, of the natural right of resistance and self-preservation, when the sanctions of society and laws are found insufficient to restrain the violence of oppression.

              In these several articles consist the rights, or, as they are frequently termed, the liberties of Englishmen: liberties more generally talked of, than thoroughly understood; and yet highly necessary to be perfectly known and considered by every man of rank or property, lest his ignorance of the points whereon it is founded should hurry him into faction and licentiousness on the one hand, or a pusillanimous indifference and criminal submission on the other. And we have seen that these rights consist, primarily, in the free enjoyment of personal security, of personal liberty, and of private property. so long as these remain inviolate, the subject is perfectly free; for every species of compulsive tyranny and oppression must act in opposition to one or other of these rights, having no other object upon which it can possibly be employed. To preserve these from violation, it is necessary that the constitution of parliaments be supported in its full vigor; and limits certainly known, be set to the royal prerogative. And, lastly, to vindicate these rights, when actually violated or attacked, the subjects of England are entitled, in the first place, to the regular administration and free course of justice in the courts and law; next to the right of petitioning the king and parliament for redress of grievances; and lastly to the right of having and using arms for self-preservation and defense. And all these rights and liberties it is our birthright to enjoy entire; unless where the laws of our country have laid them under necessary restraints. Restraints in themselves so gentle and moderate, as will appear upon farther inquiry, that no man of sense or probity would wish to see them slackened. For all of us have it in our choice to do everything that a good man would desire to do; and are restrained from nothing, but what would be pernicious either to ourselves or our fellow citizens. So that this review of our situation may fully justify the observation of a learned French author, who indeed generally both thought and wrote in the spirit of genuine freedom; [48] and who has not scrupled to profess, even in the very bosom of his native country, that the English is the only nation in the world, where political or civil liberty is direct end of its constitution. Recommending therefore to the student in our laws a farther and more accurate search into this extensive and important title, I shall close my remarks upon it with the expiring wish of the famous father Paul to his country, ” ESTO PERPETUA !” [“ENDURE FOREVER!"]
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              CHAPTER THE SECOND.

                Of The Parliament↩

              WE are next to treat of the rights and duties of persons, as they are members of society, and stand in various relations to each other. These relations are either public or private: and we will first consider those that are public.

              THE most universal public relation, by which men are connected together, is that of government; namely, as governors and governed, or in other words, as magistrates and people. Of magistrates also some are supreme, in whom the sovereign power of the state resides; others are subordinate, deriving all their authority from the supreme magistrate, accountable to him for their conduct, and acting in an inferior secondary sphere.

              IN all tyrannical governments the supreme magistracy, or the right both of making and of enforcing the laws, is vested in one and the same man, or one and the same body of men; and wherever these two powers are united together, there can be no public liberty. The magistrate may enact tyrannical laws, and execute them in a tyrannical manner, since he is possessed, in quality of dispenser of justice, with all the power which he as legislator thinks proper to give himself. But, where the legislative and executive authority are in distinct hands, the former will take care not to entrust the latter with so large a power, as may tend to the subversion of its own independence, and therewith of the liberty of the subject. With us therefore in England this supreme power is divided into two branches; the one legislative, to wit, the parliament, consisting of king, lords, and commons; the other executive, consisting of the king alone. It will be the business of this chapter to consider the British parliament; in which the legislative power, and (of course) the supreme and absolute authority of the state, is vested by our constitution.

              THE original or first institution of parliaments is one of those matters that lie so far hidden in the dark ages of antiquity, that the tracing of it out is a thing equally difficult and uncertain. The word, parliament, itself (or colloquium, as some of our historians translate it) is comparatively of modern date, derived from the French, and signifying the place where they met and conferred together. It was first applied to general assemblies of the states under Louis VII in France, about the middle of the twelfth century. [1] But it is certain that, long before the introduction of the Norman language into England, all matters of importance were debated and settled in the great councils of the realm. A practice, which seems to have been universal among the northern nations, particularly the Germans; [2] and carried by them into all the countries of Europe, which they overran at the dissolution of the Roman empire. Relics of which constitution, under various modifications and changes, are still to be met with in the diets of Poland, Germany, and Sweden, and the assembly of the estates in France; [3] for what is there now called the parliament is only the supreme court of justice, composed of judges and advocates; which neither is in practice, nor is supposed to be in theory, a general council of the realm.

              WITH us in England this general council has been held immemorially, under the several names of michel-synoth, or great council, michel-gemote or great meeting, and more frequently wittena-gemote or the meeting of wise men. It was also styled in Latin, commune concilium regni, magnum concilium regis, curia magna, conventus magnatum vel procerum, assisa generalis [the common council of the kingdom, the great council of the king, the high court, the assembly of the nobles, and the general assize], and sometimes communitas regni Angliae [4] [community of the kingdom of England]. We have instances of its meeting to order the affairs of the kingdom, to make new laws, and to amend the old, or, as Fleta [5] expresses it, ” novis injuriis emersis nova constituere remedia “ [“new injuries having arisen, to appoint new remedies for them”], so early as the reign of Ina king of the west Saxons, Offa king of the Mercians, and Ethelbert king of Kent, in the several realms of the heptarchy. And, after their union, the mirrour [6] informs us, that king Alfred ordained for a perpetual usage, that these councils should meet twice in the year, or oftener, if need be, to treat of the government of God’s people; how they should keep themselves from sin, should live in quiet, and should receive right. Our succeeding Saxon and Danish monarchs held frequent councils of this sort, as appears form their respective codes of laws; the titles whereof usually speak them to be enacted, either by the king with the advice of his wittena-gemote, or wise men, as, ” haec sunt instituta, quae Edgarus Rex consilio sapientum suorum instituit “ [laws which King Edgar has instituted in an assembly of the wise men of his realm]; or to be enacted by those sages with the advice of the king, as, ” haec sunt judicia, qua sapientes consilio regis Ethelstani instituerunt “ [“decrees which the wise men, with the advice of King Ethelstane, have appointed”]; or lastly, to be enacted by them both together, as, ” haec sunt institutiones, quas Rex Edmundus et episcopi sui cum sapientibus suis instituerunt “ [“the institutions which King Edmund and his bishops and his wise men have decreed”].

              THERE is also no doubt but these great councils were held regularly under the first princes of the Norman line. Glanvil, who wrote in the reign of Henry the second, speaking of the particular amount of an amercement in the sheriff’s court, says, it had never yet been ascertained by the general assize, or assembly, but was left to the custom of particular counties. [7] Here the general assize is spoken of as a meeting well known, and its statutes or decisions are put in a manifest contradistinction to customs, or the common law. And in Edward the third’s time an act of parliament, made in the reign of William the conqueror, was pleaded in the case of the abbey of St Edmund’s -bury, and judicially allowed by the court. [8] 

              HENCE it indisputably appears, that parliaments, or general councils, are coeval with the kingdom itself. How those parliaments were constituted and composed, is another question, which has been matter of great dispute among our leaned antiquarians; and, particularly, whether the commons, were summoned at all; or, if summoned, at what period they began to form a distinct assembly. But it is not my intention here to enter into controversies of this sort. I hold it sufficient that it is generally agreed, that in the main the constitution of parliament, as it now stands, was marked out so long ago as the seventeenth year of king John, A. D. 1215, in the great charter granted by that prince; wherein he promises to summon all arch-bishops, bishops, abbots, earls, and greater barons, personally; and all other tenants in chief under the crown, by the sheriff and bailiffs; to meet at a certain place, with forty days notice, to assess aids and scutages when necessary. And this constitution has subsisted in fact at least from the year 1266, 49 Hen. III: there being still extant writs of that date, to summon knights, citizens, and burgesses to parliament. I proceed therefore to inquire wherein consists this constitution of parliament, as it now stands, and has stood for the space of five hundred years. And in the prosecution of this inquiry, I shall consider, first, the manner and time of its assembling: secondly, its constituent parts: thirdly, the laws and customs relating to parliament, considered as one aggregate body: fourthly and fifthly, the laws and customs relating to each house, separately and distinctly taken: sixthly, the methods of proceeding, and of making statutes, in both houses: and lastly, the manner of the parliament’s adjournment, prorogation, and dissolution.

              I. AS to the manner and time of assembling. The parliament is regularly to be summoned by the king’s writ or letter, issued out of chancery by advice of the privy council, at least forty days before it begins to sit. It is a branch of the royal prerogative, that no parliament can be convened by its own authority, or by the authority of any, except the king alone. And this prerogative is founded upon very good reason. For, supposing it had a right to meet spontaneously, without being called together, it is impossible to conceive that all the members, and each of the houses, would agree unanimously upon the proper time and place of meeting: and if half of the members met, and half absented themselves, who shall determine which is really the legislative body, the part assembled, or that which stays away? It is therefore necessary that the parliament should be called together at a determinate time and place; and highly becoming its dignity and independence, that it should be called together by none but one of its own constituent parts; and, of the three constituent parts, this office can only appertain to the king; as he is a single person, whose will may be uniform and steady; the first person in the nation, being superior to both houses in dignity; and the only branch of the legislature that has a separate existence, and is capable of performing any act at a time when no parliament is in being. [9] Nor is it an exception to this rule that, by some modern statutes, on the demise of a king or queen, if there be then no parliament in being, the last parliament revives, and is to sit again for six months, unless dissolved by the successor: for this revived parliament must have been originally summoned by the crown.

              IT is true, that by a statute, 16 Car. I. c. 1. it was enacted, that if the king neglected to call a parliament for three years, the peers might assemble and issue out writs for the choosing one; and, in case of neglect of the peers, the constituents might meet and elect one themselves. But this, if ever put in practice, would have been liable to all the inconveniences I have just now stated; and the act itself was esteemed so highly detrimental and injurious to the royal prerogative, that it was repealed by statute 16 Car. II. c. 1. From thence therefore no precedent can be drawn.

              IT is also true, that the convention-parliament, which restored king Charles the second, met above a month before his return; the lords by their own authority, and the commons in pursuance of writs issued in the name of the keepers of the liberty of England by authority of parliament: and that the said parliament sat till the twenty-ninth of December, full seven months after the restoration; and enacted many laws, several of which are still in force. But this was for the necessity of the thing, which supersedes all law; for if they had not so met, it was morally impossible that the kingdom should have been settled in peace. And the first thing done after the king’s return, was to pass an act declaring this to be a good parliament, notwithstanding the defect of the king’s writs. [10] So that, as the royal prerogative was chiefly wounded by their so meeting, and as the king himself, who alone had a right to object, consented to wave the objection, this cannot be drawn into an example in prejudice of the rights of the crown. Besides we should also remember, that it was at that time a great doubt among the lawyers, [11] whether even this healing act made it a good parliament; and held by very many in the negative: though it seems to have been too nice a scruple. And yet, out of abundant caution, it was thought necessary to confirm its acts in the next parliament, by stat. 13 Car. II. c. 7. & c. 14.

              IT is likewise true, that at time of the revolution, A. D. 1688, the lords and commons by their own authority, and upon the summons of the prince of Orange, (afterwards king William) met in a convention and therein disposed of the crown and kingdom. But it must be remembered, that this assembling was upon a like principle of necessity as at the restoration; that is, upon an apprehension that king James the second had abdicated the government, and that the throne was thereby vacant: which apprehension of theirs was confirmed by their concurrent resolution, when they actually came together. And in such a case as the palpable vacancy of a throne, it follows ex necessitate rei, that the form of the royal writs must be laid aside, otherwise no parliament can ever meet again. For, let us put another possible case, and suppose, for the sake of argument, that the whole royal line should at any time fail, and become extinct, which would indisputably vacate the throne: in this situation it seems reasonable to presume, that the body of the nation, consisting of lords and commons, would have a right to meet and settle the government, otherwise there must be no government at all. And upon this and no other principle did the convention in 1688 assemble. The vacancy of the throne was precedent to their meeting without any royal summons, not a consequence of it. They did not assemble without writ, and then make the throne vacant; but the throne being previously vacant by the king’s abdication, they assembled without writ, as they must do if they assembled at all. Had the throne been full, their meeting would not have been regular; but, as it was really empty, such meeting became absolutely necessary. And accordingly it is declared by statute 1 W. & M. St. 1. c. 1. that this convention was really the two houses of parliament, notwithstanding the want of writs or other defects of form. So that, notwithstanding these two capital exceptions, which were justifiable only on a principle of necessity, (and each of which, by the way, induced a revolution in the government) the rule laid down is in general certain, that the king, only, can convoke a parliament.

              AND this by the ancient statutes of the realm, [12] he is bound to do every year, or oftener, if need be. Not that he is, or ever was, obliged by these statutes to call a new parliament every year; but only to permit a parliament to sit annually for the redress of grievances, and dispatch of business, if need de. These last words are so loose and vague, that such of our monarchs as were inclined to govern without parliaments, neglected the convoking them, sometimes for a very considerable period, under pretense that there was no need of them. But, to remedy this, by the statute 16 Car. II. c. 1. it is enacted, that the sitting and holding of parliaments shall not be intermitted above three years at the most. And by the statute 1. W. & M. St. 2. c. 2. it is declared to be one of the rights of the people, that for redress of all grievances, and for the amending, strengthening, and preserving the laws, parliaments ought to be held frequently. And this indefinite frequency is again reduced to a certainty by statute 6 W. & M. c. 2. which enacts, as the statute of Charles the second had done before, that a new parliament shall be called within three years [13] after the determination of the former.

              II. THE constituent parts of a parliament are the next objects of our inquiry. And these are, the king’s majesty, sitting there in his royal political capacity, and the three estates of the realm; the lords spiritual, the lords temporal, (who sit, together with the king, in one house) and the commons, who sit by themselves in another. [14] And the king and these three estates, together, form the great corporation or body politic of the kingdom, of which the king is said to be caput, principium, et finis [the head, beginning, and end]. For upon their coming together the king meets them, either in person or by representation; without which there can be no beginning of a parliament; [15] and he also has alone the power of dissolving them.

              IT is highly necessary for preserving the balance of the constitution, that the executive power should be a branch, though not be whole, of the legislature. The total union of them, we have seen, would be productive of tyranny; the total disjunction of them for the present, would in the end produce the same effects, by causing that union, against which it seems to provide. The legislature would soon become tyrannical, by making continual encroachments, and gradually assuming to itself the rights of the executive power. Thus the long parliament of Charles the first, while it acted in a constitutional manner, with the royal concurrence, redressed many heavy grievances and established many salutary laws. But when the two houses assumed the power of legislation, in exclusion of the royal authority, they soon after assumed likewise the reins of administration; and, in consequence of these united powers, overturned both church and state, and established a worse oppressions than any they pretended to remedy. To hinder therefore any such encroachments, the king is himself a part of the parliament: and, as this is the reason of his being so, very properly therefore the share of legislation, which the constitution has placed in the crown, consists in the power of rejecting, rather than resolving; this being sufficient to answer the end proposed. For we may apply to the royal negative, in this instance, what Cicero observes of the negative of the Roman tribunes, that the crown has not any power of doing wrong, but merely of preventing wrong from being done. [16] The crown cannot begin of itself any alterations in the present established law; but it may approve or disapprove of the alterations suggested and consented to by the two houses. The legislative therefore cannot abridge the executive power of any rights which it now has by law, without its own consent; since the law must perpetually stand as it now does, unless all the powers will agree to alter it. And herein indeed consists the true excellence of the English government, that all the parts of it form a mutual check upon each other. In the legislature, the people are a check upon the nobility, and the nobility a check upon the people; by the mutual privilege of rejecting what the other has resolved: while the king is a check upon both, which preserves the executive power from encroachments. And this every executive power is again checked, and kept within due bounds by the two houses, through the privilege they have of inquiring into, impeaching, and punishing the conduct (not indeed of the king, which would destroy his constitutional independence; but, which is more beneficial to the public) of his evil and pernicious counselors. Thus every branch of our civil polity supports and is supported, regulates and is regulated, by the rest; for the two houses naturally drawing in two directions of opposite interest, and the prerogative in another still different from them both, they mutually keep each other from exceeding their proper limits; while the whole is prevented from separation, and artificially connected together by the mixed nature of the crown, which is a part of the legislative, and the sole executive magistrate. Like three distinct powers in mechanics, they jointly impel the machine of government in a direction different from what either, acting by themselves, would have done; but at the same time in a direction partaking of each, and formed out of all; a direction which constitutes the true line of the liberty and happiness of the community.

              LET us now consider these constituent parts of the sovereign power, or parliament, each in a separate view. The king’s majesty will be the subject of the next, and many subsequent chapters, to which we must a present refer.

              THE next in order are the spiritual lords. These consist of two arch-bishops, and twenty-four bishops; and, at the dissolutions of monasteries by Henry VIII., consisted likewise of twenty-six mitred abbots, and two priors: [17] a very considerable body, and in those times equal in number to the temporal nobility. [18] All these hold, or are supposed to hold, certain ancient baronies under the king: for William the conqueror thought proper to change the spiritual tenure, of frankalmoign or free alms, under which the bishops held their lands during the Saxon government, into the feudal or Norman tenure by barony; which subjected their estates to all civil charges and assessments, from which they were before exempt: [19] and, in right of succession to those baronies, the bishops obtained their seat in the house of lords. [20] But though these lords spiritual are in the eye of the law a distinct estate from the lords temporal, and are so distinguished in all our acts of parliament, yet in practice they are usually blended together under the one name of the lords; they intermix in their votes; and the majority of such intermixture binds both estates. And, from this want of a separate Assembly and separate negative of the prelates, some writers have argued [21] very cogently, that the lords spiritual and temporal are now in reality only one estate: [22] which is unquestionably true in every effectual sense, though the ancient distinction between them still nominally continues. For if a bill should pass their house, there is no doubt of its being effectual, though every lord spiritual should vote against it; of which Selden, [23] and Sir Edward Coke, [24] give many instances: as, on the other hand, I presume it would be equally good, if the lords temporal present were inferior to the bishops in number, and every one of those temporal lords gave his vote to reject the bill; though this Sir Edward Coke seems to doubt of. [25] 

              THE lords temporal consist of all the peers of the realm (the bishops not being in strictness held to be such, but merely lords of parliament [26]) by whatever title of nobility distinguished; dukes, marquises, earls, viscounts, or barons; of which dignities we shall speak more hereafter. Some of these sit by descent, as do all ancient peers; some by creation, as do all new-made ones; others, since the union with Scotland, by election, which is the case of the sixteen peers, who represent the body of the Scots nobility. Their number is indefinite, and may be increased at will by the power of the crown: and once, in the reign of queen Anne, there was an instance of creating no less than twelve together; in contemplation of which, in the reign of king George the first, a bill passed the house of lords, and was countenanced by the then ministry, for limiting the number of the peerage. This was thought by some to promise a great acquisition to the constitution, by restraining the prerogative from gaining the ascendant in that august assembly, by pouring in at pleasure an unlimited number of new created lords. But the bill was ill-relished and miscarried in the house of commons, whose leading members were then desirous to keep the avenues to the other house as open and easy as possible.

              THE distinction of rank and honors is necessary in every well-governed state; in order to reward such as are eminent for their services to the public, in a manner the most desirable to individuals, and yet without burden to the community; exciting thereby an ambitious yet laudable ardor, and generous emulation in others. And emulation, or virtuous ambition, is a spring of action which, however dangerous or invidious in a mere republic or under a despotic sway, will certainly be attended with good effects under a free monarchy; where, without destroying its existence, its excesses may be continually restrained by that superior power, from which all honor is derived. Such a spirit, when nationally diffused gives life and vigor to the community; it sets all the wheels of government in motion, which under a wise regulator, may be directed to any beneficial purpose; and thereby every individual may be made subservient to the public good, while he principally means to promote his own particular views. A body of nobility is also more peculiarly necessary in our mixed and compounded constitution, in order to support the rights of both the crown and the people, by forming a barrier to withstand the encroachments of both. It creates and preserves that gradual scale of dignity, which proceeds from the peasant to the prince; rising like a pyramid from a broad foundation, and diminishing to a point as it rises. It is this ascending and contracting proportion that adds stability to any government; for when the departure is sudden from one extreme to another, we may pronounce that state to be precarious. The nobility therefore are the pillars, which are reared from among the people, more immediately to support the throne; and if that falls, they must also be buried under its ruins. Accordingly, when in the last century the commons had determined to extirpate monarchy, they also voted the house of lords to be useless and dangerous. And since titles of nobility are thus expedient in the state, it is also expedient that their owners should form an independent and separate branch of the legislature. If they were confounded with the mass of the people, and like them had only a vote in electing representatives, their privileges would soon be borne down and overwhelmed by the popular torrent, which would effectually level all distinctions. It is therefore highly necessary that the body of nobles should have a distinct assembly, distinct deliberations, and distinct powers from the commons.

              THE commons consist of all such men of any property in the kingdom as have not seats in the house of lords; every one of which as a voice in parliament, either personally, or by his representatives. In a free state, every man, who is supposed a free agent, ought to be, in some measure, his own governor; and therefore a branch at least of the legislative power should reside in the whole body of the people. And this power, when the territories of the state are small and its citizens easily known, should be exercised by the people in their aggregate or collective capacity, as was wisely ordained in the petty republics of Greece, and the first rudiments of the Roman state. But this will be highly inconvenient, when the public territory is extended to any considerable degree, and the number of citizens is increased. Thus when, after the social war, all the burghers of Italy were admitted free citizens of Rome, and each had a vote in the public assemblies, it became impossible to distinguish the spurious from the real voter, and from that time all elections and popular deliberations grew tumultuous and disorderly; which paved the way for Marius and Sylla, Pompey and Caesar, to trample on the liberties of their country, and at last to dissolved the commonwealth. In so large a state as ours it is therefore every wisely contrived, that the people should do that by their representatives, which it is impracticable to perform in person: representatives, chosen by a number of minute and separate districts, wherein all the voters are, or easily may be, distinguished. The counties are therefore represented by knights, elected by the proprietors of lands; the cities and boroughs are represented by citizens and burgesses, chosen by the mercantile part or supposed trading interest of the nation; much in the same manner as the burghers in the diet of Sweden are chosen by the corporate towns, Stockholm sending four, as London does with us, other cities two, and some only one. [27] The number of English representatives is 513, and of Scots 45; in all 558. And every member, though chosen by one particular district, when elected and returned serves for the whole realm. For the end of his coming thither is not particular, but general; not barely to advantage his constituents, but the common wealth; to advise his majesty (as appears from the writ of summons [28]) ” de communi consilio super negotiis quibusdam arduis et urgentibus, regem, statum, et defensionem regni Angliae et ecclesiae Anglicanae concernentibus “ [concerning the common council upon certain difficult and urgent affairs relating to the king, the state, and defense of the kingdom of England and of the English church]. And therefore he is not bound, like a deputy in the united provinces, to consult with, or take the advice, of his constituents upon any particular point, unless he himself thinks it proper or prudent so to do.

              THESE are the constituent parts of a parliament, the king, the lords spiritual and temporal, and the commons. Parts, of which each is so necessary, that the consent of all three is required to make any new law that shall bind the subject. Whatever is enacted for law by one, or by two only, of the three is no statute; and to it no regard is due, unless in matters relating to their own privileges. For though, in the times of madness and anarchy, the commons once passed a vote, [29] “that whatever is enacted or declared for law by the commons in parliament assembled has the thereby, although the consent and concurrence of the king or house of peers be not had thereto;” yet, when the constitution was restored in all its forms, it was particularly enacted by statute 13 Car. II. c. 1. that if any person shall maliciously or advisedly affirm, that both or either of the houses of parliament have any legislative authority without the king, such person shall incur all the penalties of a praemunire [forewarning].

              III. WE are next to examine the laws and customs relating to parliament, thus united together and considered as one aggregate body.

              THE power and jurisdiction of parliament, says Sir Edward Coke, [30] is so transcendent and absolute, that it cannot be confined, either for causes or persons, within any bounds. And of this high court he adds, it may be truly said ” si antiquitatem spectes, est vetustissima; si dignitatem, est honoratissima; si jurisdictionem, est capacissima “ [“if you consider its antiquity, it is most ancient; if its dignity, it is most honorable; if its jurisdiction, it is most extensive”]. It has sovereign and uncontrollable authority in making, confirming, enlarging, restraining, abrogating, repealing, reviving, and expounding of laws, concerning matters of all possible denominations, ecclesiastical, or temporal, civil, military, maritime, or criminal: the being the place where that absolute despotic power, which must in all governments reside somewhere, is entrusted by the constitution of these kingdoms. All mischiefs and grievances, operations and remedies, that transcend the ordinary course of the laws, are within the reach of this extraordinary tribunal. It can regulate or new model the succession to the crown; as was done in the reign of Henry VIII. and William III. It can alter the established religion of the land; as was done in a variety of instances, in the reigns of king Henry VIII. and his three children. It can change and create afresh even the constitution of the kingdom and of parliaments themselves; as was done by the act of union, and the several statutes for triennial and septennial elections. It can, in short, do everything that is not naturally impossible; and therefore some have not scrupled to call its power, by a figure rather too bold, the omnipotence of parliament. True it is, that what they do, no authority upon earth can undo. So that it is a matter most essential to the liberties of this kingdom, that such members be delegated to this important trust, as are most eminent for their probity, their fortitude, and their knowledge; for it was a known apothegm of the great lord treasurer Burleigh, “that England could never be ruined but by a parliament:” and, as Sir Matthew Hale observes, [31] this being the highest and greatest court, over which none other an have jurisdiction in the kingdom, if by any means a misgovernment should any way fall upon it, the subjects of this kingdom are left without all manner of remedy. To the same purpose the president Montesquieu, though I trust too hastily, presages; [32] that as Rome, Sparta, and Carthage have lost their liberty and perished, so the constitution of England will in time lose its liberty, will perish: it will perish, whenever the legislative power shall become more corrupt that the executive.

              IT must be owned that Mr. Locke, [33] and other theoretical writers, have held, that “there remains still inherent in the people ‘a supreme power to remove or alter the legislative, when they find the legislative act contrary to the trust reposed in them: for when such trust is abused; it is thereby forfeited, and devolves to those who gave it.” But however just this conclusion may be in theory, we cannot adopt it, nor argue from it, under any dispensation of government at present actually existing. For this devolution of power, to the people at large, includes in it a dissolutions of the power, to the people at large, includes in it a dissolutions of the whole form of government established by that people, reduces all the members of their original state of equality, and by annihilating the sovereign power repeals all positive laws whatsoever before enacted. No human laws will therefore supposed a case, which at once must destroy all law, and compel men to build afresh upon a new foundation; nor will they make provision for so desperate an event, as must render all legal provisions ineffectual. So long therefore as the English constitution lasts, we may venture to affirm, that the power of parliament is absolute and without control.

              IN order to prevent the mischiefs that might arise, by placing this extensive authority in hands that are either incapable, or else improper, to manage it, it is provided that no one shall sit or vote in either house of parliament, unless he be twenty-one years of age. This is expressly declared by statute 7 & 8 W. III. c. 25. with regard to the house of commons; though a minor was incapacitated before from sitting in either house, by the law and custom of parliament. [34] To prevent crude innovations in religion and government, it is enacted by statute 30 Car. II. St. 2. and 1 Geo. I. c. 13. that no member shall vote or sit in either house, till he has in the presence of the house taken the oaths of allegiance, supremacy, and abjuration, and subscribed and repeated the declaration against transubstantiation, and invocation of saints, and the sacrifice of the mass. To prevent dangers that may arise to the kingdom from foreign attachments, connections, or dependencies, it is enacted by the 12 & 13 W. III. c. 2. that no alien, born out of the dominions of the crown of Great Britain, even though he be naturalized, shall be capable of being a member of either house of parliament.

              FARTHER: as every court of justice has laws and customs for its direction, some the civil and canon, some the common law, others their own peculiar laws and customs, so the high court of parliament has also its own peculiar law, called the lex et consuetudo parliamenti [law and custom of parliament]; a law which Sir Edward Coke [35] observes, is ” ab omnibus quaerenda, a multis ignorata, a paucis cognita “ [“to be sought by all, unknown to many, known by few”]. It will not therefore be expected that we should enter into the examination of this law, with any degree of minuteness; since, as the same learned author assures us, [36] it is much better to be learned out of the rolls of parliament, and other records, and by precedents, and continual experience, than can be expressed by any one man. It will be sufficient to observe, that the whole of the law and custom of parliament has its original from this one maxim; “that whatever matter arises concerning either house of parliament, ought to be examined, discussed, and adjudged in that house to which it relates, and not elsewhere.”

              THE privileges of parliament are likewise very large and indefinite; which has occasioned an observation, that the principal privilege of parliament consisted in this, that its privileges were not certainly known to any but the parliament itself. And therefore when in 31 Hen. VI the house of lords propounded a question to the judges touching the privilege of parliament, the chief justice, in the name of his brethren, declared, “that they ought not to make answer to that question; for it has not been used aforetime that the justices should in any wise determine the privileges of the high court of parliament; for it is so high and mighty in his nature, that it may make law; and that which is law, it may make no law; and the determination and knowledge of that privilege belongs to the lords of parliament, and not to the justices.” [37] Privilege of parliament was principally established, in order to protect its members not only from being molested by their fellow-subjects, but also more especially from being oppressed by the power of the crown. It therefore all the privileges of parliament were once to be set down and ascertained, and no privilege to be allowed but what was so defined and determined, it were easy for the executive power to devise some new case, not within the line of privilege, and under pretense thereof to harass any refractory member and violate the freedom of parliament. The dignity and independence of the two houses are therefore in great measure preserved by keeping their privileges indefinite. Some however of the more notorious privileges of the members of either house are, privilege of speech, of person, of their domestics, and of their lands and goods. As to the first, privilege of speech, it is declared by the statute 1 W. & M. St. 2. c. 2. as one of the liberties of the people, “that the freedom of speech, and debates, and proceedings in parliament, ought not to be impeached or questioned in any court or place out of parliament.” And this freedom of speech is particularly demanded of the king in person, by the speaker of the house of commons, at the opening of every new parliament. So likewise are the other privileges, of person, servants, lands and good; which are immunities as ancient as Edward the confessor, in whose laws [38] we find this precept, ” ad synodus venientibus, sive summoniti sint, sive per se quid agendum habuerint, sit summa pax “ [“Let there be perfect security to those coming to the synods; whether summoned, or coming on their own busines”]: and so too, in the old Gothic constitutions, ” extenditur haec pax et securitas ad quatuordecim dies, convocato regni senatu. “ [39] [“This freedom from molestation is extended to fourteen days from the assembling of the senate of the kingdom."] This includes not only privilege from illegal violence, but also from legal arrests, and seizures by process from the courts of law. To assault by violence a member of either house, or his menial servants, is a high contempt of parliament, and there punished with the utmost severity. It has likewise peculiar penalties annexed to it in the courts of law, by the statutes 5 Hen. IV. c. 6. and 11 Hen. VI. c. 11. Neither can any members of either house be arrested and taken into custody, nor served with any process of the courts of law; nor can his menial servants be arrested; nor can any entry be made on his lands; nor can his goods be distrained or seized; without a breach of the privilege of parliament. These privileges however, which derogate from the common law, being only indulged to prevent the member’s being diverted from the public business, endure no longer than the session of parliament, save only as to the freedom of his person: which in a peer is for ever sacred and inviolable; and in a commoner for forty days after every prorogation, and forty days before the next appointed meeting; [40] which is now in effect as long as the parliament subsists, it seldom being prorogued for more than fourscore days at a time. As to all other privileges which obstruct the ordinary course of justice, they cease by the statutes 12 W. III. c. 3. and 11 Geo. II. c. 24. immediately after the dissolutions or prorogation of the parliament, or adjournment of the houses for above a fortnight; and during these recesses a peer, or member of the house of commons, may be sued like an ordinary subject, and in consequence of such suits may be dispossessed of his lands and goods. In these cases the king has also his prerogative: he may sue for his debts, though not arrest the person of a member, during the sitting of parliament; and by statute 2 & 3 Ann. c. 18. a member may be sued during the sitting of parliament for any misdemeanor or breach of trust in a public office. Likewise, for the benefit of commerce, it is provided by statute 4 Geo. III. c. 33, that any trader, having privilege of parliament, may be served with legal process for any just debt, (to the amount of 100£) and unless he makes satisfaction within two months, it shall be deemed an act of bankruptcy; and that commissions of bankrupt may be issued against such privileged traders, in like manner as against any other.

              The only way by which courts of justice could anciently take cognizance of privilege of parliament was by writ of privilege, in the nature of a supersedeas [a forbearance], to deliver the party out of custody when arrested in a civil suit. [41] For when a letter was written by the speaker to the judges, to stay proceedings against a privileged person, they rejected it as contrary to their oath of office. [42] But since the statute 12 W. III. c. 3. which enacts, that no privileged person shall be subject to arrest or imprisonment, it has been held that such arrest is irregular ab initio, and that the party may be discharged upon motion. [43] It is to be observed, that there is no precedent of any such writ of privilege, but only in civil suits; and that the statute of 1 Jac. I. c. 13. and that of king William (which remedy some inconveniences arising from privilege of parliament) speak only of civil actions. And therefore the claim of privilege has been usually guarded with an exception as to the case of indictable crimes; [44] or, as it has been frequently expressed, of treason, felony, and breach (or surety) of the peace. [45] Whereby it seems to have been understood that no privilege was allowable to the members, their families, or servants in any crime whatsoever; for all crimes are treated by the law as being contra pacem domini regis [against the peace of our lord the king]. And instances have not been wanting, wherein privileged persons have been convicted of misdemeanors, and committed, or prosecuted to outlawry, even in the middle of a session; [46] which proceeding has afterwards received the sanction and approbation of parliament. [47] To which may be added, that, a few years ago, the case of writing and publishing seditious libels was resolved by both houses[48] not to be entitled to privilege, and that the reasons, upon which that case proceeded, [49] extended equally to every indictable offense. So that the chief, if not the only, privilege of parliament, in such cases, seems to be the right of receiving immediate information of the imprisonment or detention of any member, with the reason for which he is detained: a practice that is daily used upon the slightest military accusations, preparatory to a trial by a court martial; [50] and which is recognized by the several temporary statutes for suspending the habeas corpus act, [51] whereby it is provided, that no member of either house shall be detained, till the matter of which he stands suspected, be first communicated to the house of which he is a member, and the consent of the said house obtained for his commitment or detaining. But yet the usage has uniformly been, ever since the revolution, that the communication has been subsequent to the arrest.

              THESE are the general heads of the laws and customs relating to parliament, considered as one aggregate body. We will next proceed to:

              IV. THE laws and customs relating to the house of lords in particular. These, if we exclude their judicial capacity, which will be more properly treated of in the third and fourth books of these commentaries, will take up but little of our time.

              ONE very ancient privilege is that declared by the charter of the forest, [52] confirmed in parliament 9 Hen. III.; viz, that every lord spiritual or temporal summoned to parliament, and passing through the king’s forests, may both in going and returning, kill one or two of the king’s deer without warrant; in view of the forester, if he be present; or on blowing a horn if he be absent, that he may not seem to take the king’s venison by stealth.

              IN the next place they have a right to be attended, and constantly are, by the judges of the court of king’s bench and common pleas, and such of the barons of the exchequer as are of the degree of the coif, or have been made sergeants at law; as likewise by the masters of the court of chancery; for their advice in point of law, and for the greater dignity of their proceedings. The secretaries of state, the attorney and solicitor general, and the rest of the king’s learned counsel being sergeants, were also used to attend the house of peers, and have to this day their regular writs of summons issued out at the beginning of every parliament: [53] but, as many of them have of late years been members of the house so commons, their attendance is fallen into disuse.

              ANOTHER privilege is, that every peer, by license obtained from the king, may make another lord of parliament his proxy, to vote for him in his absence. [54] A privilege which a member of the other house can by no means have, as he is himself but a proxy for a multitude of people. [55] 

              EACH peer has also a right, by leave of the house, when a vote passes contrary to his sentiments, to enter his dissent on the journals of the house, with the reasons for such dissent on the journals of the house, with the reasons for such dissent; which is usually styled his protest.

              ALL bills likewise, that may in their consequences any way affect the rights of the peerage, are by the custom of parliament to have their first rise and beginning in the house of peers, and to suffer no changes or amendments in the house of commons.

              THERE is also one statute peculiarly relative to the house of lords; 6 Ann. c. 23. which regulates the election of the sixteen representative peers of North Britain, in consequence of the twenty-second and twenty-third articles of the union: and for that purpose prescribes the oaths, etc, to be taken by the electors; directs the mode of balloting; prohibits the peers electing from being attended in an unusual manner; and expressly provides, that no other matter shall be treated of in that assembly, save only the election, on pain of incurring a praemunire.

              V. THE peculiar laws and customs of the house of commons relate principally to the raising of taxes, and the elections of members to serve in parliament.

              FIRST, with regard to taxes: it is the ancient indisputable privilege and right of the house of commons, that all grants of subsidies or parliamentary aids do begin in their house, and are first bestowed by them; [56] although their grants are not effectual to all intents and purposes, until they have the assent of the other two branches of the legislature. The general reason, given for this exclusive privilege of the house of commons, is, that the supplies are raised upon the body of the people, and therefore it is proper that they alone should have the right of taxing themselves. This reason would be unanswerable, if the commons taxed none but themselves: but it is notorious, that a very large share of property is in the possession of the house of lords; that this property is equally taxable, and taxed, as the property of the commons; and therefore the commons not being the sole persons taxed, this cannot be the reason of their having the sole right of raising and modeling the supply. The true reason, arising from the spirit of our constitution, seems to be this. The lords being a permanent hereditary body, created at pleasure by the king, are supposed more liable to be influenced by the crown, and when once influenced to continue so, than the commons, who are a temporary elective body, freely nominated by the people. It would therefore be extremely dangerous, to give them any power of framing new taxes for the subject; it is sufficient, that they have a power of rejecting, if they think the commons too lavish or improvident in their grants. But so reasonably jealous are the commons of this valuable privilege, that herein they will not suffer the other house to exert any power but that of rejecting; they will not permit the least alteration or amendment to be made by the lords to the mode of taxing the people by a money bill; under which appellation are included all bills, by which money is directed to be raised upon the subject, for any purpose or in any shape whatsoever; either for the exigencies of government, and collected from the kingdom in general, as the land tax; on for private benefit, and collected in any particular district; as by turnpikes, parish rates, and the like. Yet Sir Matthew Hale [57] mentions one case, founded on the practice of parliament in the reign of Henry VI, [58] wherein he thinks the lords may alter a money bill; and that is, if the commons grant a tax, as that of tonnage and poundage, for four years; and the lords alter it to a less time, as for two years; here, he says, the bill need not be sent back to the commons for their concurrence, but may receive the royal assent without farther ceremony; for the alteration of the lords is consistent with the grant of the commons. But such an experiment will hardly be repeated by the lords, under the present improved idea of the privilege of the house of commons: and, in any case where a money bill is remanded to the commons, all amendments in the mode of taxation are sure to be rejected.

              NEXT, with regard to the elections of knights, citizens, and burgesses; we may observe that herein consists the exercise of the democratical part of our constitution: for in a democracy there can be no exercise of sovereignty but by suffrage, which is the declaration of the people’s will. In all democracies therefore it is of the utmost importance to regulate by whom, and in what manner, the suffrages are to be given. And the Athenians were so justly jealous of this prerogative, that a stranger, who interfered in the assemblies of the people, was punished by their laws with death: because such a man was esteemed guilt of high treason, by usurping those rights of sovereignty, to which he had no title. In England, where the people do not debate in a collective body buy by representation, the exercise of this sovereignty consists in the choice of representatives. The laws have therefore very strictly guarded against usurpation or abuse of this power, by many salutary provisions; which may be reduced to these three points, 1. The qualifications of the electors. 2. The qualifications of the elected. 3. The proceedings at elections.

              1. AS to the qualifications of the electors. The true reason of requiring any qualification, with regard to property, in voters, is to exclude such persons as are in so mean a situation that they are esteemed to have no will of their own. If these persons had votes, they would be tempted to dispose of them under some undue influence or other. This would give a great, an artful, or a wealthy man, a larger share in elections than is consistent with general liberty. If it were probable that every man would give his vote freely, and without influence of any kind, then, upon the true theory and genuine principles of liberty, every member of the community, however poor, should have a vote in electing those delegates, to whose charge is committed the disposal of his property, his liberty, and his life. But, since that can hardly be expected in persons of indigent fortunes, or such as are under the immediate dominion of others, all popular states have been obliged to establish certain qualifications; whereby some, who are suspected to have no will of their own, are excluded from voting, in order to set other individuals, whose wills may be supposed independent, more thoroughly upon a level with each other.

              AND this constitution of suffrages is framed upon a wiser principle than either of the methods of voting, by centuries, or by tribes, among the Romans. In the method by centuries, instituted by Servius Tullius, it was principally property, and not numbers that turned the scale: in the method by tribes, gradually introduced by the tribunes of the people, numbers only were regarded and property entirely overlooked. Hence the laws passed by the former method had usually too great a tendency to aggrandize the patricians or rich nobles; and those by the latter had too much of a leveling principle. Our constitution steers between the two extremes. Only such as are entirely excluded, as can have no will of their own: there is hardly a free agent to be found, but what is entitled to a vote in some place or other in the kingdom. Nor is comparative wealth, or property, entirely disregarded in elections; for though the richest man has only one vote at one place, yet if his property be at all diffused, he has probably a right to vote at more places than one, and therefore has many representatives. This is the spirit of our constitution: not that I assert it is in fact quite so perfect as I have here endeavored to describe it; for, if any alteration might be wished or suggested in the present frame of parliaments, it should de in favor of a more complete representation of the people.

              BUT to return to our qualifications; and first those of electors for knights of the shire. 1. By statute 8 Hen. VI. c. 7. and 10 Hen. VI. c. 2. The knights of the shires shall be chosen of people dwelling in the same counties; whereof every man shall have freehold to the value of forty shillings by the year within the county; which by subsequent statutes is to be clear of all charges and deductions, except parliamentary and parochial taxes. The knights of shires are the representatives of the landholders, or landed interest, of the kingdom: their electors must therefore have estates in lands or tenements, within the county represented: these estates must be freehold, that is, for term of life at least; because beneficial leases for long terms of years were not in use at the making of these statutes, and copyholders were then little better than villains, absolutely dependent upon their lord: this freehold must be of forty shillings annual value; because that sum would then, with proper industry, furnish all the necessaries of life, and render the freeholder, if he pleased, an independent man. For bishop Fleetwood, in his chronicon preciosum written about sixty years since, has fully proved forty shillings in the reign of Henry IV to have been equal to twelve pounds per annum in the reign of queen Anne; and, as the value of money is every considerably lowered since the bishop wrote, I think we may fairly conclude, from this and other circumstances, that what was equivalent to twelve pounds in his days is equivalent to twenty at present. The other less important qualifications of the electors for counties in England and Wales may be collected from the statutes cited in the margin; [59] which direct, 2. That no person under twenty-one years of age shall be capable of voting for any member. This extends to all sorts of members, as well for boroughs as counties; as does also the next, viz. 3. That no person convicted of perjury, or subornation of perjury, shall be capable of voting in any election. 4. That no person shall vote in right of any freehold, granted to him fraudulently to qualify him to vote. Fraudulent grants are such as contain an agreement to reconvey, or to defeat the estate granted; which agreements are made void, and the estate is absolutely vested in the person to whom it is so granted. And, to guard the better against such frauds, it is farther provided, 5. That every voter shall have been in the actual possession, or receipt of the profits, of his freehold to his own use for twelve calendar months before; except it came to him by descent, marriage, marriage settlement, will, or promotion to a benefice or office. 6. That no person shall vote in respect of an annuity or rentcharge, unless registered with the clerk of the peace twelve calendar months before. 7. That in mortgaged or trust-estates, the person in possession, under the abovementioned restrictions, shall have the vote. 8. That only one person shall be admitted to vote for any one house or tenement, to prevent the splitting of freeholds. 9. That no estate shall qualify a voter, unless the estate has been assessed to some land tax aid, at least twelve months before the election. 10. That no tenant by copy of court roll shall be permitted to vote as a freeholder. Thus much for the electors in countries.

              AS for the electors of citizens and burgesses, these are supposed to be that mercantile part or trading interest of this kingdom. But as trade is of a fluctuating nature, and seldom long fixed in a place, it was formerly left to the crown to summon, pro re nata [for the occasion], the most flourishing towns to send representatives to parliament. So that as towns increased in trade, and grew populous, they were admitted to a share in the legislature. But the misfortune is, that the deserted boroughs continued to be summoned, as well as those to whom their trade and inhabitants were transferred; except a few which petitioned to be eased of the expense, then usual, of maintaining their members: four shillings a day being allowed for a knight of the shire, and two shillings for a citizen or burgess; which was the rate of wages established in the reign of Edward III. [60] Hence the members for boroughs now bear above a quadruple proportion to those for counties, and the number of parliament men is increased since Fortescue’s time, in the reign of Henry the sixth, from 300 to upwards of 500, exclusive of those for Scotland. The universities were in general not empowered to send burgesses to parliament; though once, in 28 Edw. I. when a parliament was summoned to consider of the king’s right to Scotland, there were issued writs, required the university of Oxford to send up four or five, and that of Cambridge two or three, of their most discreet and learned lawyers for that purpose. [61] But it was king James the first, who indulged them with the permanent privilege to send constantly two of their own body; to serve for those students who, though useful members of the community, were neither concerned in the landed nor the trading interest; and to protect in the legislature the rights of the republic of letters. The right of election in boroughs is various, depending entirely on the several charters, customs, and constitutions of the respective places, which has occasioned infinite disputes; though now by statute 2 Geo. II. c. 24. the right of voting for the future shall be allowed according to the last determination of the house of commons concerning it. And by statute 3 Geo. III. c. 15. no freeman of any city or borough (other than such as claim by birth, marriage, or servitude) shall be entitled to vote therein unless he has been admitted to his freedom twelve calendar months before.

              2. OUR second point is the qualification of persons to be elected members of the house of commons. This depends upon the law and custom of parliaments, [62] and the statutes referred to in the margin. [63] And from these it appears, 1. That they must not be aliens born, or minors. 2. That they must not be any of the twelve judges, because they sit in the lords house; nor of the clergy, for they sit in the convocation; nor persons attainted of treason or felony, for they are unfit to sit any where. [64] 3. That sheriffs of counties, and mayors and bailiffs of boroughs, are not eligible in their respective jurisdictions, as being returning officers; [65] but that sheriffs of one county are eligible to be knights of another. [66] 4. That, in strictness, all members ought to be inhabitants of the places for which they are chosen: but this is entirely disregarded. 5. That no persons concerned in the management of any duties or taxes created since 1692, except the commissioners of the treasury, nor any of the officers following, ( viz. commissioners of prizes, transports, sick and wounded, wine licenses, navy, and victualing; secretaries or receivers of prizes; comptrollers of the army accounts; agents for regiments; governors of plantations and their deputies; officers of Minorca or Gibraltar; officers of the excise and customs; clerks or deputies in the several offices of the treasury, exchequer, navy, victualing, admiralty, pay of the army or navy, secretaries of state, salt, stamps, appeals, wine licenses, hackney coaches, hawkers and peddlers) nor any persons that hold any new office under the crown created since 1705, are capable of being elected members. 6. That no person having a pension under the crown during pleasure, or for any term of years, is capable of being elected. 7. That if any member accepts an office under the crown, except an officer in the army or navy accepting a new commission, his seat is void; but such member is capable of being re-elected. 8. That all knights of the shire shall be actual knights, or such notable esquires and gentlemen, as have states sufficient to be knights, and by no means of the degree of yeomen. This is reduced to a still greater certainty, by ordaining, 9. That every knight of a shire shall have a clear estate of freehold or copyhold to the value of six hundred pounds per annum, and every citizen and burgess to the value of three hundred pounds; except the eldest sons of peers, and of persons qualified to be knights of shires, and except the members for the two universities: which somewhat balances the ascendant which the boroughs have gained over the counties, by obliging the trading interest to make choice of landed men: and of this qualification the member must make oath, and give in the particulars in writing, at the time of his taking his seat. But, subject to these restrictions and disqualifications, every subject of the realm is eligible of common right. It was therefore an unconstitutional prohibition, which was inserted in the king’s writs, for the parliament held at Coventry, 6 Hen. IV, that no apprentice or other man of the law should be elected a knight of the shire therein: [67] in return for which, our law books and historians [68] have branded this parliament with the name of parliamentum indoctum, or the lack-learning parliament; and Sir Edward Coke observes with some spleen, [69] that there was never a good law made thereat.

              3. THE third point regarding elections, is the method of proceeding therein. This is also regulated by the law of parliament, and the several statutes referred to in the margin; [70] all which I shall endeavor to blend together, and extract out of them a summary account of the method of proceeding to elections.

              AS soon as the parliament is summoned, the lord chancellor, (or if a vacancy happens during parliament, the speaker, by order of the house) sends his warrant to the clerk of the crown in chancery; who thereupon issues out writs to the sheriff of every county, for the election of all the members to serve for that county, and every city and borough therein. Within three days after the receipt of this writ, the sheriff is to send his precept, under his seal, to the proper returning officers of the cities and boroughs, commanding them to elect their members; and the said returning officers are to proceed to election within eight days from the receipt of the precept, giving four days notice of the same; and to return the persons chosen, together with the precept, to the sheriff.

              BUT elections of knights of the shire must be proceeded to by the sheriffs themselves in person, at the next county court that shall happen after the delivery of the writ. The county is a court held every month or oftener by the sheriff, intended to try little causes not exceeding the value of forty shillings, in what part of the county he pleases to appoint for that purpose: but for the election of knights of the shire, it must be held at the most usual place. If the county court falls upon the day of delivering the writ, or within six days after, the sheriff may adjourn the court and election to some other convenient time, not longer than sixteen days, nor shorter than ten; but he cannot alter the place, without the consent of all the candidates; and in all such cases ten days public notice must be given of the time and place of the election.

              AND as it is essential to the very being of parliament that elections should be absolutely free, therefore all undue influences upon the electors are illegal, and strongly prohibited. For Mr. Locke [71] ranks it among those breaches of trust in the executive magistrate, which according to his notions amount to a dissolution of the government, “if he employs the force, treasure, and offices of the society to corrupt the representatives, or openly to preengage the electors, and prescribe what manner of persons shall be chosen. For thus to regulate candidates and electors, and new model the ways of election, what is it, says he, but to cut up the government by the roots, and poison the very fountain of public security?” As soon therefore as the time and place of election, either in counties or boroughs, are fixed, all soldiers quartered in the place are to remove, at least one day before the election, to the distance of two miles or more; and not return till one day after the poll is ended. Riots likewise have been frequently determined to make an election void. By vote also of the house of commons, to whom alone belongs the power of determining contested elections, no lord of parliament, or lord lieutenant of a county, has any right to interfere in the election of commoners; and, by statute, the lord warden of the cinque ports shall not recommend any members there. If any officer of the excise, customs, stamps, or certain other branches of the revenue, presumes to intermeddle in elections, by persuading any voter or dissuading him, he forfeits 100£, and is disabled to hold any office.

              THUS are the electors of one branch of the legislature secured from any undue influence from either of the other two, and from all external violence and compulsion. But the greatest danger is that in which themselves co-operate, by the infamous practice of bribery and corruption. To prevent which it is enacted that no candidate shall, after the date (usually called the teste [witness]) of the writs, or after the vacancy, give any money or entertainment to his electors, or promise to give any, either to particular persons, or to the place in general, in order to his being elected; on pain of being incapable to serve for that place in parliament. And if any money, gift, office, employment, or reward be given or promised to be given to any voter, at any time, in order to influence him to give or withhold his vote, both he that takes and he that offers such bribe forfeits 500 l, and is for ever disabled from voting and holding any office in any corporation; unless, before conviction, he will discover some-other offender of the same kind, and then he is indemnified for his own offense. [72] The first instance that occurs of election bribery, was so early as 13 Eliz. when one Thomas Longe (being a simple man and of small capacity to serve in parliament) acknowledged that he had given the returning officer and other of the borough of Westbury four pounds to be returned member, and was for that premium elected. But for this offense the borough was amerced, the member was removed, and the officer fined and imprisoned. [73] But, as this practice has since taken much deeper and more universal root, it has occasioned the making of these wholesome statutes; to complete the efficacy of which, there is nothing wanting but resolution and integrity to put them in strict execution.

              UNDUE influence being thus (I wish the depravity of mankind would permit me to say, effectually) guarded against, the election is to be proceeded to on the day appointed; the sheriff or other returning officer first taking an oath against bribery, and for the due execution of his office. The candidates likewise, if required, must swear to their qualification; and the electors in counties to theirs; and the electors both in counties and boroughs are also compellable to take the oath of abjuration and that against bribery and corruption. And it might not be amiss, if the members elected were bound to take the latter oath, as well as the former; which in all probability would be much more effectual, than administering it only to the electors.

              THE election being closed, the returning officer in boroughs returns his precept to the sheriff, with the persons elected by the majority: and the sheriff returns the whole, together with the writ for the county and the knights elected thereupon, to the clerk of the crown in chancery; before the day of meeting, if it be a new parliament, or within fourteen days after the election, if it be an occasional vacancy; and this under penalty of 500£ If the sheriff does not return such knights only as are duly elected, he forfeits, by the old statutes of Henry VI, 100£; and the returning officer in borough for a like false return 40 l; and they are besides liable to an action, in which double damages shall be recovered, by the later statutes of king William: and any person bribing the returning officer shall also forfeit 300£ But the members returned by him are the sitting members, until the house of commons, upon petition, shall adjudge the return to be false and illegal. And this abstract of the proceedings at elections of knights, citizens, and burgesses, concludes our inquiries into the laws and customs more peculiarly relative to the house of commons.

              VI. I PROCEED now, sixthly, to the method of making laws; which is much the same in both houses: and I shall touch it very briefly, beginning in the house of commons. But first I must premise, that for dispatch of business each house of parliament has its speaker. The speaker of the house of lords is the lord chancellor, or keeper of the king’s great seal, or any other appointed by the king’s commission: and, if none be so appointed, the house of lords (it is said) may elect; whose office it is to preside there, and manage the formality of business. The speaker of the house of commons is chosen by the house; but must be approved by the king. And herein the usage of the two houses differs, that the speaker of the house of commons cannot give his opinion or argue any question in the house; but the speaker of the house of lords may. In each house the act of the majority binds the whole; and this majority is declared by votes openly and publicly given: not as at Venice, and many other senatorial assemblies, privately or by ballot. This latter method may be serviceable, to prevent intrigues and unconstitutional combinations: but is impossible to be practiced with us; at least in the house of commons, where every member’s conduct is subject to the future censure of his constituents, and therefore should be openly submitted to their inspection.

              TO bring a bill into the house, if the relief sought by it is of a private nature, it is first necessary to prefer a petition; which must be presented by member, and usually sets forth the grievance desired to be remedied. This petition (when founded on facts that may be in their nature disputed) is referred to a committee of members, who examine the matter alleged, and accordingly report it to the house; and then (or, otherwise, upon the mere petition) leave is given to bring in the bill. In public matters the bill is brought in upon motion made to the house, without any petition at all. formerly, all bills were drawn in the form of petitions, which were entered upon the parliament rolls, with the king’s answer thereunto subjoined; not in any settled form of words, but as the circumstances of the case required: [74] and at the end of each parliament the judges drew them into the form of a statute, which was entered on the statute-rolls. In the reign of Henry V, to prevent mistakes and abuses, the statutes were drawn up by the judges before the end of the parliament; and, in the reign of Henry VI, bills in the form of acts, according to the modern custom, were first introduced.

              THE persons, directed to bring in the bill, present it in a competent time to the house, drawn out on paper, with a multitude of blanks, or void spaces, where anything occurs that is dubious, or necessary to be settled by the parliament itself; (such, especially, as the precise date of times, the nature and quantity of penalties, or of any sums of money to be raised) being indeed only the skeleton of the bill. In the house of lords, if the bill begins there, it is (when of a private nature) perused by two of the judges, who settle all points of legal propriety. This is read a first time, and at a convenient distance a second time; and after each reading the speaker opens to the house the substance of the bill, and puts the question, whether it shall proceed any farther. The introduction of the bill may be originally opposed, as the bill itself may at either of the readings; and, if the opposition succeeds, the bill must be dropped for that sessions; as it must also, if opposed with success in any of the subsequent stages.

              AFTER the second reading it is committed, that is, referred to a committee; which is either selected by the house in matters of final importance, or else, upon a bill of consequence, the house resolves itself into a committee of the whole house. A committee of the whole house is composed of every member; and, to form it, the speaker quits the chair, (another member being appointed chairman) and may sit and debate as a private member. In these committees the bill is debated clause by clause, amendments made, the blanks filled up, the sometimes the bill entirely new modeled. After it has gone through the committee, the chairman reports it to be house with such amendments as the committee have made; and then the house reconsider the whole bill again, and the question is repeatedly put upon every clause and amendment. When the house have agreed or disagreed to the amendments of the committee, and sometimes added new amendments of their own, the bill is then ordered to be engrossed, or written in a strong gross hand, on one or more long rolls of parchment sewed together. When this is finished, it is read a third time, and amendments are sometimes then made to it; and, if a new clause be added, it is done by tacking a separate piece of parchment on the bill, which is called a rider. The speaker then again opens the contents; and, holding it up in his hands, pus the question, whether the bill shall pass. If this is agreed to, the title to it is then settled; which used to be a general one for all the acts passed in the session, till in the fifth year of Henry VIII distinct titles were introduced for each chapter. [75] After this, one of the members is directed to carry it to the lords, and desire their concurrence; who, attended by several more, carries it to the bar of the house of peers, and there delivers it to their speaker, who comes down from his woolsack to receive it.

              IT there passes through the same forms as in the other house, (except engrossing, which is already done) and, if rejected, no more notice is taken, but it passes sub silentio [in silence], to prevent unbecoming altercations. But if it is agreed to, the lords send a message by two masters in chancery (or sometimes two of the judges) that they have agreed to the same: and the bill remains with the lords, if they have made no amendment to it. But if any amendments are made, such amendments are sent down with the bill to receive the concurrence of the commons. If the commons disagree to the amendments, a conference usually follows between members deputed from each house; who for the most part settle and adjust the difference: but, if both houses remain inflexible, the bill is dropped. If the commons agree to the amendments, the bill is sent back of the lords by one of the members, with a message to acquaint them therewith. The same forms are observed, mutates mutandis, when the bill begins in the house of lords. But, when an act of grace or pardon is passed, it is first signed by his majesty, and then read once only in each of the houses, without any new engrossing or amendment. [76] And when both houses have done with the bill, it always is deposited in the house of peers, to wait the royal assent. [77] 

              THIS may be given two ways: 1. In person; when the king comes to the house of peers, in his crown and royal robes, and sending for the commons to the bar, the titles of all bills that have passed both houses are read; and the king’s answer is declared by the clerk of the parliament in Norman-French: a badge, it must be owned, (now the only one remaining) of conquest; and which one could wish to see fall into total oblivion; unless it be reserved as a solemn memento to remind us that our liberties are mortal, having once been destroyed by a foreign force. If the king consents to a public bill, the clerk usually declares, ” le roy le veut, the king wills it so to be;” if to a private bill. ” soit fait come il est desirè, be it as it is desired.” If the king refuses his assent, it is in the gentle language of ” le roy s’avisera, the king will advise upon it.” When a money bill is passed, it is carried up and presented to the king by the speaker of the house of commons; [78] and the royal assent is thus expressed, ” le roy remercie ses loyal subjects, accepte lour benevolence, et aussi le vent, the king thanks his loyal subjects, accepts their benevolence, and wills it so to be.” In case of an act of grace, which originally proceeds from the crown and has the royal assent in the first stage of it, the clerk of the parliament thus pronounces the gratitude of the subject; ” les prelates, seigneurs, et commons, en ce present parliament assemblies, au nom de touts vous autres subjects, remercient tres humblement votre majeste, et prient a Diex vous donner en sante bone vie et longue ; the prelates, lords, and commons, in this present parliament assembled, in the name of all your other subjects, most humbly thank your majesty, and pray to God to grant you in health and wealth long to live.” [79] 2. By statute 33 Hen. VIII. c. 21 the king may give his assent by letters patent under his great seal, signed with his hand, and notified, in his absence, to both houses assembled together in the high house. And, when the bill has received the royal assent in either of these ways, it is then, and not before, a statute or act of parliament.

              THIS statute or act is placed among the records of the kingdom; there needing no formal promulgation to give it the force of a law, as was necessary by the civil law with regard to the emperors edicts: because every man in England is, in judgment of law, party to the making of an act of parliament, being present thereat by his representatives. However, a copy thereof is usually printed at the king’s press, for the information of the whole land. And formerly, before the invention of printing, it was used to be published by the sheriff of every county; the king’s writ being sent to him at the end of every session, together with a transcript of all the acts made at that session, commanding him ” ut statuta illa, et omnes articulos in eisdem contentos, in singulis locis ubi expedire viderit, publice proclamari, et firmiter teneri et observari faciat.” [“That he cause those statutes, and all articles therein contained, to be publicly proclaimed and strictly observed and kept in every place where it shall seem expedient."] And the usage was to proclaim them at his county court, and there to keep them, that whoever would might read or take copies thereof; which custom continued till the reign of Henry the seventh. [80] 

              AN act of parliament, thus made, is the exercise of the highest authority that this kingdom acknowledges upon earth. It has power to bind every subject in the land, and the dominions thereunto belonging; nay, even the king himself, if particularly named therein. And it cannot be altered, amended, dispensed with, suspended, or repealed, but in the same forms and by the same authority of parliament: for it is a maxim in law, that it requires the same strength to dissolved, as to create an obligation. It is true it was formerly held, that the king might in many cases dispense with penal statutes: [81] but now by statute 1 W. & M. St. 2. c. 2. it is declared, that the suspending or dispensing with laws by regal authority, without consent of parliament, is illegal.

              VII. THERE remains only, in the seventh and last place, to add a word or two concerning the manner in which parliaments may be adjourned, prorogued, or dissolved.

              AN adjournment is no more than a continuance of the session from one day to another, as the word itself signifies: and this is done by the authority of each house separately every day; and sometimes for a fortnight or a month together, as at Christmas or Easter, or upon other particular occasions. But the adjournment of one house is no adjournment of the other. [82] It has also been usual, when his majesty has signified his pleasure that both or either of the houses should adjourn themselves to a certain day, to obey the king’s pleasure so signified, and to adjourn accordingly. [83] Otherwise, besides the indecorum of a refusal, a prorogation would assuredly follow; which would often be very inconvenient to both public and private business. For prorogation puts an end to the session; and then such bills, as are only begun and not perfected, must be resumed de novo (if at all) in a subsequent session: whereas, after an adjournment, all things continue in the same state as at the time of the adjournment made, and may be proceeded on without any fresh commencement.

              A PROROGATION is the continuance of the parliament from one session to another, as an adjournment is a continuation of the session from day to day. This is done by the royal authority, expressed either by the lord chancellor in his majesty’s presence, or by commission from the crown, or frequently by proclamation. Both houses are necessarily prorogued at the same time; it not being a prorogation of the house of lords, or commons, but of the parliament. The session is never understood to be at an end, until a prorogation: though, unless some act be passed or some judgment given in parliament, it is in truth no session at all. And formerly the usage was, for the king to give the royal assent to all such bills as he approved, at the end of every session, and then to prorogue the parliament; [84] though sometimes only for a day or two: [85] after which all business then depending in the houses was to be begun again. Which custom obtained so strongly, that it once became a question, [86] whether giving the royal assent to a single bill did not of course put an end to the session. And, though it was then resolved in the negative, yet the notion was so deeply rooted, that the statute 1 Car. I. c. 7. was passed to declare, that the king’s assent to that and some other acts should not put an end to the session; and even so late as the restoration of Charles II, we find a proviso tacked to the first bill then enacted, [87] that his majesty’s assent thereto should not determine the session of parliament. But it now seems to be allowed, that a prorogation must be expressly made, in order to determine the session. And, if at the time of an actual rebellion, or imminent danger of invasion, the parliament shall be separated by adjournment or prorogation, the king is empowered [88] to call them together by proclamation, with fourteen days notice of the time appointed for their reassembling.

              A DISSOLUTION is the civil death of the parliament; and this may be effected three ways: 1. By the king’s will, expressed either in person or by representation. For, as the king has the sole right of convening the parliament, so also it is a branch of the royal prerogative, that he may (whenever he pleases) prorogue the parliament for a time, or put a final period to its existence. If nothing had a right to prorogue or dissolve a parliament but itself, it might happen to become perpetual. And this would be extremely dangerous, if at any time it should attempt to encroach upon the executive power: as was fatally experienced by the unfortunate king Charles the first; who, having unadvisedly passed an act to continue the parliament then in being till such time as it should please to dissolved itself, at last fell a sacrifice to that inordinate power, which he himself had consented to give them. It is therefore extremely necessary that the crown should be empowered to regulate the duration of these assemblies, under the limitations which the English constitution has prescribed: so that, on the one hand, they may frequently and regularly come together, for the dispatch of business and redress of grievances; and may not, on the other, even with the consent of the crown, be continued to an inconvenient or unconstitutional length.

              2. A PARLIAMENT may be dissolved by the demise of the crown. This dissolution formerly happened immediately upon the death of the reigning sovereign, for the being considered in law as the head of the parliament, ( caput, principium, et finis [the head, beginning, and end]) that failing, the whole body was held to be extinct. But, the calling a new parliament immediately on the inauguration of the successor being found inconvenient, and dangers being apprehended from having no parliament in being in case of a disputed succession, it was enacted by the statutes 7 & 8 W. III. c. 15, and 6 Ann. c. 7. that the parliament in being shall continue for six months after the death of any king or queen, unless sooner prorogued or dissolved by the successor: that, if the parliament be, at the time of the king’s death, separated by adjournment or prorogation, it shall notwithstanding assemble immediately: and that, if no parliament is then in being, the members of the last parliament shall assemble, and be again a parliament.

              3. LASTLY, a parliament may be dissolved or expire by length of time. For if either the legislative body were perpetual; or might last for the life of the prince who convened them, as formerly; and were so to be supplied, by occasionally filling the vacancies with new representatives; in these cases, if it were once corrupted, the evil would be past all remedy: but when different bodies succeed each other, if the people see cause to disapprove of the present, they may rectify its faults in the next. A legislative assembly also, which is sure to be separated again, (whereby its members will themselves become private men, and subject to the full extent of the laws which they have enacted for others) will think themselves bound, in interest as well as duty, to make only such laws as are good. The utmost extent of time that the same parliament was allowed to sit, by the statute 6 W. & M. c. 2. was three years; after the expiration of which, reckoning from the return of the first summons, the parliament was to have no longer continuance. But by the statute 1 Geo. I. St. 2. c. 38. (in order, professedly, to prevent the great and continued expenses of frequent elections, and the violent heats and animosities consequent thereupon, and for the peace and security of the government then just recovering from the late rebellion) this term was prolonged to seven years; and, what alone is an instance of the vast authority of parliament, the very same house, that was chosen for three years, enacted its own continuance for seven. So that, as our constitution now stands, the parliament must expire, or die a natural death, at the end of every seventh year; if not sooner dissolved by the royal prerogative.
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              CHAPTER THE THIRD.

                Of The King, and His Title↩

              THE supreme executive power of these kingdoms is vested by our laws in a single person, the king or queen: for it matters not to which sex the crown descends; but the person entitled to it, whether male or female, is immediately invested with all the ensigns, rights, and prerogatives of sovereign power; as is declared by statute 1 Mar. St. 3. c. 1.

              IN discoursing of the royal rights and authority, I shall consider the king under six distinct views: 1. With regard to his title. 2. His royal family. 3. His councils. 4. His duties, 5. His prerogative. 6. His revenue. And, first, with regard to his title.

              THE executive power of the English nation being vested in a single person, by the general consent of the people, the evidence of which general consent is long and immemorial usage, it became necessary to the freedom and peace of the state, that a rule should be laid down, uniform, universal, and permanent; in order to mark out with precision, who is that single person, to whom are committed (in subservience to the law of the land) the care and protection of the community; and to whom, in return, the duty and allegiance of every individual are due. It is of the highest importance to the public tranquility, and to the consciences of private men, that this rule should be clear and indisputable: and our constitution has not left us in the dark upon this material occasion. It will therefore be the endeavor of this chapter to trace out the constitutional doctrine of the royal succession, with that freedom and regard to truth, yet mixed with that reverence and respect, which the principles of liberty and the dignity of the subject require.

              THE grand fundamental maxim upon which the jus coronae, or right of succession to the throne of these kingdoms, depends, I take to be this: “that the crown is, by common law and constitutional custom, hereditary; and this in a manner peculiar to itself: but that the right of inheritance may from time to time be changed or limited by act of parliament; under which limitations the crown still continues hereditary.” And this proposition it will be the business of this chapter to prove, in all its branches: first, that the crown is hereditary; secondly, that it is hereditary in a manner peculiar to itself; thirdly, that this inheritance is subject to limitation by parliament; lastly, that when it is so limited, it is hereditary in the new proprietor.

              1. FIRST, it is in general hereditary, or descendible to the next heir, on the death or demise of the last proprietor. All regal governments must be either hereditary or elective: and, as I believe there is no instance wherein the crown of England has ever been asserted to be elective, except by the regicides at the infamous and unparalleled trial of king Charles I, it must of consequence be hereditary. Yet while I assert an hereditary, I by no means intend a jure divino [divine right], title to the throne. Such a title may be allowed to have subsisted under the theocratic establishments of the children of Israel in Palestine: but is never yet subsisted in any other country; save only so far as kingdoms, like other human fabrics, are subject to the general and ordinary dispensations of providence. Nor indeed have a jure divino and an hereditary right any necessary connection with each other; as some have very weakly imagined. The titles of David and Jehu were equally jure divino, as those of either Solomon or Ahab; and yet David slew the sons of his predecessor, and Jehu his predecessor himself. And when our kings have the same warrant as they had, whether it be to sit upon the throne of their fathers, or to destroy the house of the preceding sovereign, they will then, and not before, possess the crown of England by a right like theirs, immediately derived from heaven. The hereditary right, which the laws of England acknowledge, owes its origin to the founders of our constitution, and to them only. It has no relation to, nor depends upon, the civil laws of the Jews, the Greeks, the Romans, or any other nation upon earth: the municipal laws of one society having no connection with, or influence upon, the fundamental polity of another. The founders of our English monarchy might perhaps, if they had though proper, have made it an elective monarchy but they rather chose, and upon good reason, to establish originally a succession by inheritance. This has been acquiesced in by general consent; and ripened by degrees into common law: the very same title that every private man has to his own estate. Lands are not naturally descendible any more than thrones: but the law has thought proper, for the benefit and peace of the public, to establish hereditary succession in one as well as the other.

              IT must be owned, an elective monarchy seems to be the most obvious, and best suited of any to the rational principles of government, and the freedom of human nature: and accordingly we find from history that, in the infancy and first rudiments of almost every state, the leader, chief magistrate, or prince, has usually been elective. And, if the individuals who compose that state could always continue true to first principles, uninfluenced by passion or prejudice, unassailed by corruption, and unawed by violence, elective succession were as much to be desired in a kingdom, as in other inferior communities. The best, the wisest, and the bravest man would then be sure of receiving that crown, which his endowments have merited; and the sense of an unbiased majority would be dutifully acquiesced in by the few who were of different opinions. But history and observation will inform us, that elections of every kind (in the present state of human nature) are too frequently brought about by influence, partiality, and artifice: and, even where the case is otherwise, these practices will be often suspected, and as constantly charged upon the successful, by a splenetic disappointed minority. This is an evil, to which all societies are liable; as well those of a private and domestic kind, as the great community of the public, which regulates and includes the rest. But in the former there is this advantage; that such suspicions, if false, proceed no farther than jealousies and murmurs, which time will effectually suppress; and, if true, the injustice may be remedied by legal means, by an appeal to those tribunals to which every member of society has (by becoming such) virtually engaged to submit. Whereas, in the great and independent society, which every nation composes, there is no superior to resort to but the law of nature; no method to redress the infringements of that law, but the actual exertion of private force. As therefore between two nations, complaining of mutual injuries, the quarrel can only be decided by the law of arms; so in one and the same nation, when the fundamental principles of their common union are supposed to be invaded, and more especially when the appointment of their chief magistrate is alleged to be unduly made, the only tribunal to which the complainants can appeal is that of the God of battles, the only process by which the appeal can be carried on is that of a civil and intestine war. An hereditary succession to the crown is therefore now established, in this and most other countries, in order to prevent that periodical bloodshed and misery, which the history of ancient imperial Rome, and the more modern experience of Poland and Germany, may show us are the consequences of elective kingdoms.

              2. BUT, secondly, as to the particular mode of inheritance, it in general corresponds with the feudal path of descents, chalked out by the common law in the succession to landed estates; yet with one or two material exceptions. Like them, the crown will descend lineally to the issue of the reigning monarch; as it did from king John to Richard II, through a regular pedigree of six lineal descents. As in them, the preference of males to females, and the right of primogeniture among the males, are strictly adhered to. Thus Edward V succeeded to the crown, in preference to Richard his younger brother and Elizabeth his elder sister. Like them, on failure of the male line, it descends to the issue female; according to the ancient British custom remarked by Tacitus, [1] ” solent foeminarum ductu bellare, et sexum in imperiis non discernere. “ [“They are accustomed to wage war under the conduct of women, and not to consider sex in the government of their empire."] Thus Mary I succeeded to Edward VI; and the line of Margaret queen of Scots, the daughter of Henry VII, succeeded on failure of the line of Henry VIII, his son. But, among the females, the crown descends by right of primogeniture to the eldest daughter only and her issue; and not, as in common inheritances, to all the daughters at once; the evident necessity of a sole succession to the throne having occasioned the royal law of descents to depart from the common law in this respect: and therefore queen Mary on the death of her brother succeeded to the crown alone, and not in partnership with her sister Elizabeth. Again: the doctrine of representation prevails in the descent of the crown, as it does in other inheritances; whereby the lineal descendants of any person deceased stand in the same place as their ancestor, if living, would have done. Thus Richard II. succeeded his grandfather Edward III, in right of his father the black prince; to the exclusion of all his uncles, his grandfather’s younger children. Lastly, on failure of lineal descendants, the crown goes to the next collateral relations of the late king; provided they are lineally descended from the blood royal, that is, from that royal stock which originally acquired the crown. Thus Henry I succeeded to William II, John to Richard I, and James I to Elizabeth; being all derived from the conqueror, who was then the only regal stock. But herein there is no objection (as in the case of common descents) to the succession of a brother, an uncle, or other collateral relation, of the half blood; that is, where the relationship proceeds not from the same couple of ancestors (which constitutes a kinsman of the whole blood) but from a single ancestor only; as when two persons are derived from the same father, and not from the same mother, or vice versa : provided only, that the one ancestor, from whom both are descended, be he from whose veins the blood royal is communicated to each. Thus Mary I inherited to Edward VI, and Elizabeth inherited to Mary; all born of the same father, king Henry VIII, but all by different mother. The reason of which diversity, between royal and common descents, will be better understood hereafter, when we examine the nature of inheritances in general.

              3. THE doctrine of hereditary right does by no means imply an indefeasible right to the throne. No man will, I think, assert this, that has considered our laws, constitution, and history, without prejudice, and with any degree of attention. It is unquestionably in the breast of the supreme legislative authority of this kingdom, the king and both houses of parliament, to defeat his hereditary right; and, by particular entails, limitations, and provisions, to exclude the immediate heir, and vest the inheritance in any one else. This is strictly consonant to our laws and constitution; as may be gathered from the expression so frequently used in our statute book, of “the king’s majesty, his heirs, and successors.” In which we may observe, that as the word, “heirs,” necessarily implies an inheritance or hereditary right, generally subsisting in the royal person; so the word, “successors,” distinctly taken, must imply that this inheritance may sometimes be broke through; or, that there may be a successor, without being the heir, of the king. And this is so extremely reasonable, that without such a power, lodged somewhere, our polity would be very defective. For, let us barely suppose so melancholy a case, as that the heir apparent should be a lunatic, an idiot, or otherwise incapable of reigning: how miserable would the condition of the nation be, if he were also incapable of being set aside! — It is therefore necessary that this power should be lodged somewhere: and yet the inheritance, and regal dignity, would be very precarious indeed, if this power were expressly and avowedly lodged in the hands of the subject only, to be exerted whenever prejudice, caprice, or discontent should happen to take the lead. Consequently it can no where be so properly lodged as in the two houses of parliament, by and with the consent of the reigning king; who, it is not to be supposed, will agree to anything improperly prejudicial to the rights of his own descendants. And therefore in the king, lords, and commons, in parliament assembled, our laws have expressly lodged it.

              4. BUT, fourthly; however the crown may be limited or transferred, it still retains its descendible quality, and becomes hereditary in the wearer of it: and hence in our laws the king is said never to die, in his political capacity; though, in common with other men, he is subject to mortality in his natural: because immediately upon the natural death of Henry, William, or Edward, the king survives in his successor; and the right of the crown vests, eo instanti [instantly], upon his heir; either the haeres natus [natural heir], if the course of descent remains unimpeached, or the haeres factus [appointed heir], if the inheritance be under any particular settlement. So that there can be no interregnum [interruption]; but as Sir Matthew Hale [2] observes, the right of sovereignty is fully invested in the successor by the very descent of the crown. And therefore, however acquired, it becomes in him absolutely hereditary, unless by the rules of the limitation it is otherwise ordered and determined. In the same manner as landed estates, to continue our former comparison, are by the law hereditary, or descendible to the heirs of the owner; but still there exists a power, by which the property of those lands may be transferred to another person. If this transfer be made simply and absolutely, and lands will be hereditary in the new owner, and descend to his heirs at law: but if the transfer be clogged with any limitations, conditions, or entails, the lands must descend in that channel, so limited and prescribed, and no other.

              IN these four points consists, as I take it, the constitutional notion of hereditary right to the throne: which will be still farther elucidated, and made clear beyond all dispute, from a short historical view of the successions to the crown of England, the doctrines of our ancient lawyers, and the several acts of parliament that have from time to time been made, to create, to declare, to confirm, to limit, or to bar, the hereditary title to the throne. And in the pursuit of this inquiry we shall find, that from the days of Egbert, the first sole monarch of this kingdom, even to the present, the four cardinal maxims above mentioned have ever been held the constitutional canons of succession. It is true, this succession, through fraud, or force, or sometimes through necessity, when in hostile times the crown descended on a minor or the like, has been very frequently suspended; but has always at last returned back into the old hereditary channel, though sometimes a very considerable period has intervened. And, even in those instances where the succession has been violated, the crown has ever been looked upon as hereditary in the wearer of it. Of which the usurpers themselves were so sensible, that they for the most part endeavored to vamp up some feeble show of a title by descent, in order to amuse the people, while they gained the possession of the kingdom. And, when possession was once gained, they considered it as the purchase or acquisition of a new estate of inheritance, and transmitted or endeavored to transmit it to their own posterity, by a king of hereditary right of usurpation.

              KING Egbert about the year 800, found himself in possession of the throne of the west Saxons, by a long and undisturbed descent from his ancestors of above three hundred years. How his ancestors acquired their title, whether by force, by fraud, by contract, or by election, it matters not much to inquire; and is indeed a point of such high antiquity, as must render all inquiries at best but plausible guesses. His right must be supposed indisputably good, because we know no better. The other kingdoms of the heptarchy he acquired, some by consent, but most by a voluntary submission. And it is an established maxim in civil polity, and the law of nations, that when one country is united to another in such a manner, as that one keeps its government and states, and the other loses them; the latter entirely assimilates or is melted down in the former, and must adopt its laws and customs. [3] And in pursuance of this maxim there has ever been, since the union of the heptarchy in king Egbert, a general acquiescence under the hereditary monarchy of the west Saxons, through all the united kingdoms.

              FROM Egbert to the death of Edmund Ironside, a period of above two hundred years, the crown descended regularly, through a succession of fifteen princes, without any deviation or interruption; save only that king Edred, the uncle of Edwy, mounted the throne for about nine years, in the right of his nephew a minor, the times being very troublesome and dangerous. But this was with a view to preserve, and not to destroy, and succession; and accordingly Edwy succeeded him.

              KING Edmund Ironside was obliged, by the hostile irruption of the Danes, at first to divide his kingdom with Canute, king of Denmark; and Canute, after his death, seized the whole of it, Edmund’s sons being driven into foreign countries. Here the succession was suspended by actual force, and a new family introduced upon the throne: in whom however this new acquired throne continued hereditary for three reigns; when, upon the death of Hardiknute, the ancient Saxon line was restored in the person of Edward the confessor.

              HE was not indeed the true heir to the crown, being the younger brother of king Edmund Ironside, who has a son Edward, surnamed (from his exile) the outlaw, still living. But this son was then in Hungary; and, the English having just shaken off the Danish yoke, it was necessary that somebody on the spot should mount the throne; and the confessor was the next of the royal line then in England. On his decease without issue, Harold II usurped the throne, and almost at the same instant came on the Norman invasion: the right to the crown being all the time in Edgar, surnamed Atheling, (which signifies in the Saxon language the first of the blood royal) who was the son of Edward the outlaw, and grandson of Edmund Ironside; or, as Matthew Paris [4] well expresses the sense of our old constitution, ” Edmundus autem latus ferreum, rex naturalis de stirpe regum, genuit Edwardum; et Edwardus genuit Edgarum, cui de jure debebatur regnum Anglorum.” [“But Edmund Ironside, who was natural king by descent from the race of kings, begat Edward, and Edward begat Edgar, to whom of right the kingdom of England belonged."]

              WILLIAM the Norman claimed the crown by virtue of a pretended grant from king Edward the confessor; a grant which, if real, was in itself utterly invalid: because it was made, as Harold well observed in his reply to William’s demand, [5] ” absque generali, senatus et populi, conventu et edicto ;” [“without the general assembly and edict of the senate and people”] which also very plainly implies, that it then was generally understood that the king, with consent of the general council, might dispose of the crown and change the line of succession. William’s title however was altogether as good as Harold’s, he being a mere private subject, and an utter stranger to the royal blood. Edgar Atheling’s undoubted right was overwhelmed by the violence of the times; though frequently asserted by the English nobility after the conquest, till such time as he died without issue: but all their attempts proved unsuccessful, and only served the more firmly to establish the crown in the family which had newly acquired it.

              THIS conquest then by William of Normandy was, like that of Canute before, a forcible transfer of the crown of England into a new family: but, the crown being so transferred, all the inherent properties of the crown were with it transferred also. For, the victory obtained at Hastings not being [6] a victory over the nation collectively, but only over the person of Harold, the only right that the conqueror could pretend to acquire thereby, was the right to possess the crown of England, not to alter the nature of the government. And therefore, as the English laws still remained in force, he must necessarily take the crown subject to those laws, and with all its inherent properties; the first and principal of which was its descendibility. Here then we must drop our race of Saxon kings, at least for a while, and derive our descents from William the conqueror as from a new stock, who acquired by right of war (such as it is, yet still the dernier resort [last resort] of kings) a strong and undisputed title to the inheritable crown of England.

              ACCORDINGLY it descended from him to his sons William II and Henry I. Robert, it must be owned, his eldest son, was kept out of possession by the arts and violence of his brethren; who proceeded upon a notion, which prevailed for some time in the law of descents, that when the eldest son was already provided for (as Robert was constituted duke of Normandy by his father’s will) in such a case the next brother was entitled to enjoy the rest of their father’s inheritance. But, as he died without issue, Henry at last had a good title to the throne, whatever he might have at first.

              STEPHEN of Blois, who succeeded him, was indeed the grandson of the conqueror, by Adelicia his daughter, and claimed the throne by a feeble kind of hereditary right; not as being the nearest of the male line, but as the nearest male of the blood royal, excepting his elder brother Theobald, who (as earl of Blois) was already provided for. The real right was in the empress Matilda or Maud, the daughter of Henry I; the rule of succession being (where women are admitted at all) that the daughter of a son shall be preferred to the son of a daughter. So that Stephen was little better than a mere usurper; and therefore he rather chose to rely on a title by election, [7] and the empress Maud did not fail to assert her right by the sword: which dispute was attended with various success, and ended at last in a compromise, that Stephen should keep the crown, but that Henry the son of Maud should succeed him; as he afterwards accordingly did.

              HENRY, the second of that name, was the undoubted heir of William the conqueror; but he had also another connection in blood, which endeared him still farther to English. He was lineally descended from Edmund Ironside, the last of the Saxon race of hereditary kings. For Edward the outlaw, the son of Edmund Ironside, had (besides Edgar Atheling, who died without issue) a daughter Margaret, who was married to Malcolm king of Scotland; and in her the Saxon hereditary right resided. By Malcolm she had several children, and among the rest Matilda the wife of Henry I, who by him had the empress Maud, the mother of Henry II. Upon which account the Saxon line is in our histories frequently said to have been restored in his person: though in reality that right subsisted in the sons of Malcolm by queen Margaret; king Henry’s best title being as heir to the conqueror.

              FROM Henry II the crown descended to his eldest son Richard I, who dying childless, the right vested in his nephew Arthur, the son of Geoffrey his next brother; but John, the youngest son of king Henry, seized the throne; claiming, as appears from his charters, the crown by hereditary right: [8] that is to say, he was next of kin to the deceased king, being his surviving brother; whereas Arthur was removed one degree farther, being his brother’s son, though by right of representation he stood in the place of his father Geoffrey. And however flimsy this title, and those of William Rufus and Stephen of Blois, may appear at this distance to us, after the law of descents has now been settled for so many centuries, they were sufficient to puzzle the understandings of our brave, but unlettered, ancestors. Nor indeed can we wonder at the number of partisans, who espoused the pretensions of king John in particular; since even in the reign of his father, king Henry II, it was a point undetermined, [9] whether, even in common inheritances, the child of an elder brother should succeed to the land in right of representation, or the younger surviving brother in right of proximity of blood. Nor is it to this day decided in the collateral succession to the fiefs of the empire, whether the order of the stocks, or the proximity of degree shall take place. [10] However, on the death of Arthur and his sister Eleanor without issue, a clear and indisputable title vested in Henry III the son of John: and from him to Richard the second, a succession of six generations, the crown descended in the true hereditary line. Under one of which race of princes, [11] we find it declared in parliament, “that the law of the crown of England is, and always has been, that the children of the king of England, whether born in England, or elsewhere, ought to bear the inheritance after the death of their ancestors. Which law, our sovereign lord the king, the prelates, earls, and barons, and other great men, together with all the commons, in parliament assembled, do approve and affirm for ever.”

              UPON Richard the second’s resignation of the crown, he having no children, the right resulted to the issue of his grandfather Edward III. That king had many children, besides his eldest, Edward the black prince of Wales, the father or Richard II: but to avoid confusion I shall only mention three; William his second son, who died without issue; Lionel duke of Clarence, his third son; and John of Gant duke of Lancaster, his fourth. By the rules of succession therefore the posterity of Lionel duke of Clarence were entitled to the throne, upon the resignation of king Richard; and had accordingly been declared by the king, many years before, the presumptive heirs of the crown; which declaration was also confirmed in parliament. [12] But Henry duke of Lancaster, the son of John of Gant, having then a large army in the kingdom, the pretense of raising which was to recover his patrimony from the king, and to redress the grievances of the subject, it was impossible for any other title to be asserted with any safety; and he became king under the title of Henry IV. But, as Sir Matthew Hale remarks, [13] though the people unjustly assisted Henry IV in his usurpation of the crown, yet he was not admitted thereto, until he had declared that he claimed, not as a conqueror, (which he very much inclined to do [14]) but as a successor, descended by right line of the blood royal; as appears from the rolls of parliament in those times. And in order to this he set up a show of two titled: the one upon the pretense of being the first of the blood royal in the entire male line, whereas the duke of Clarence left only one daughter Philippa; from which female branch, by a marriage with Edmond Mortimer earl of March, the house of York descended: the other, by reviving an exploded rumor, first propagated by John of Gant, that Edmond earl of Lancaster (to whom Henry’s mother was heiress) was in reality the elder brother of king Edward I; though his parents, on account of his personal deformity, had imposed him on the world for the younger: and therefore Henry would be entitled to the crown, either as successor to Richard II, in case the entire male line was allowed a preference to the female; or, even prior to that unfortunate prince, if the crown could descend through a female, while an entire male line was existing.

              HOWEVER, as in Edward the third’s time we find the parliament approving and affirming the law of the crown, as before stated, so in the reign of Henry IV they actually exerted their right of new-settling the succession to the crown. And this was done by the statute 7 Hen. IV. c. 2. whereby it is enacted, that the inheritance of the crown and realms of England and France, and all other the king’s dominions, shall be set and remain [15] in the person of our sovereign lord the king, and in the heirs of his body issuing;” and prince Henry is declared heir apparent to the crown, to hold to him and the heirs of his body issuing, with remainder to lord Thomas, lord John, and lord Humphry, the king’s sons, and the heirs of their bodies respectively. Which is indeed nothing more than the law would have done before, provided Henry the fourth had been a rightful king. It however serves to show that it was then generally understood, that the king and parliament had a right to new-model and regulate the succession to the crown. And we may observe, with what caution and delicacy the parliament then avoided declaring any sentiment of Henry’s original title. However Sir Edward Coke more than once expressly declares, [16] that at the time of passing this act the right of the crown was in the descent from Philippa, daughter and heir of Lionel duke of Clarence.

              NEVERTHELESS the crown descended regularly from Henry IV to his son and grandson Henry V and VI; in the latter of whose reigns the house of York asserted their dormant title; and, after imbruing the kingdom in blood and confusion for seven years together, at last established it in the person of Edward IV. At his accession to the throne, after a breach of the succession that continued for three descents, and above threescore years, the distinction of a king de jure [by right], and a king de facto [in fact] began to be first taken; in order to indemnify such as had submitted to the late establishment, and to provide for the peace of the kingdom by confirming all honors conferred, and all acts done, by those who were now called the usurpers, not tending to the disherison of the rightful heir. In statute 1 Edw. IV. c. 1. the three Henrys are styled, “late kings of England successively in dede, and not of ryght.” And, in all the charters which I have met with of king Edward, wherever he has occasion to speak of any of the line of Lancaster, he calls them “nuper de facto, et non de jure, reges Angliae” [“late kings of England in fact and not of right”].

              EDWARD IV left two sons and a daughter; the eldest of which sons, king Edward V, enjoyed the regal dignity for a very short time, and was then deposed by Richard his unnatural uncle; who immediately usurped the royal dignity, having previously insinuated to the populace a suspicion of bastardy in the children of Edward IV, to make a show of some hereditary title: after which he is generally believed to have murdered his two nephews; upon whose death the right of the crown devolved to their sister Elizabeth.

              THE tyrannical reign of king Richard III gave occasion to Henry earl of Richmond to assert his title to the crown. A title the most remote and unaccountable that was ever set up, and which nothing could have given success to, but the universal detestation of the then usurper Richard. For, besides that he claimed under a descent from John of Gant, whose title was now exploded, the claim (such at it was) was through John earl of Somerset, a bastard son, begotten by John of Gant upon Catherine Swinford. It is true, that, by an act of parliament 20 Ric. II, this son was, with others, legitimated and made inheritable to all lands, offices, and dignities, as if he had been born in wedlock: but still, with an express reservation of the crown, ” excepta dignitate regali “ [17] [royal dignity excepted].

              NOTWITHSTANDING all this, immediately after the battle of Bosworth field, he assumed the regal dignity; the right of the crown then being, as Sir Edward Coke expressly declares, [18] in Elizabeth, eldest daughter of Edward IV: and his possession was established by parliament, held the first year of his reign. In the act for which purpose, the parliament seems to have copied the caution of their predecessors in the reign of Henry IV; and therefore (as lord Bacon the historian of this reign observes) carefully avoided any recognition of Henry VII’s right, which indeed was none at all; and the king would not have it by way of new law or ordinance, whereby a right might seem to be created and conferred upon him; and therefore a middle way was rather chosen, by way (as the noble historian expresses it) of establishment, and that under covert and indifferent words, “that the inheritance of the crown should rest, remain, and abide in king Henry VII and the heirs of his body:” thereby providing for the future, and at the same time acknowledging his present possession; but not determining either way, whether that possession was de jure or de facto merely. However he soon after married Elizabeth of York, the undoubted heiress of the conqueror, and thereby gained (as Sir Edward Coke [19] declares) by much his best title to the crown. Whereupon the act made in his favor was so much disregarded, that it never was printed in our statute books.

              HENRY the eighth, the issue of this marriage, succeeded to the crown by clear indisputable hereditary right, and transmitted it to his three children in successive order. But in his reign we at several times find the parliament busy in regulating the succession to the kingdom. And, first, by statute 25 Hen. VIII. c. 12. which recites the mischiefs, which have and may ensue by disputed titles, because no perfect and substantial provision has been made by law concerning the succession; and then enacts, that the crown shall be entailed to his majesty, and the sons or heirs males of his body; and in default of such sons to the lady Elizabeth (who is declared to be the king’s eldest issue female, in exclusion of the lady Mary, on account of her supposed illegitimacy by the divorce of her mother queen Catherine) and to the lady Elizabeth’s heirs of her body; and so on from issue female to issue female, and the heirs of their bodies, by course of inheritance according to their ages, as the crown of England has been accustomed and ought to go, in case where there be heirs female of the same: and in default of issue female, then to the king’s right heirs for ever. This single statute is an ample proof of all the four positions we at first set out with.

              BUT, upon the king’s divorce from Ann Boleyn, this statute was, with regard to the settlement of the crown, repealed by statute 28 Hen. VIII. c. 7. wherein the lady Elizabeth is also, as well as the lady Mary, bastardized, and the crown settled on the king’s children by queen Jane Seymour, and his future wives; and, in defect of such children, then with this remarkable remainder, to such persons as the king by letters patent, or last will and testament, should limit and appoint the same. A vast power; but, notwithstanding, as it was regularly vested in him by the supreme legislative authority, it was therefore indisputably valid. But this power was never carried into execution; for by statute 35 Hen. VIII. c. 1. the king’s two daughters are legitimated again, and the crown is limited to prince Edward by name after that to the lady Mary, and then to the lady Elizabeth, and the heirs of their respective bodies; which succession took effect accordingly, being indeed no other than the usual course of the law, with regard to the descent of the crown.

              BUT lest there should remain any doubt in the minds of the people, through this jumble of acts for limiting the succession, by statute 1 Mar. p. 2. c. 1. queen Mary’s hereditary right to the throne is acknowledged and recognized in these words: “the crown of these realms is most lawfully, justly, and rightly descended and come to the queen’s highness that now is, being the very, true, and undoubted heir and inheritrix thereof.” And again, upon the queen’s marriage with Philip of Spain, in the statute which settles the preliminaries of that match, [20] the hereditary right to the crown is thus asserted and declared: “as touching the right of the queen’s inheritance in the realm and dominions of England, the children, whether male or female, shall succeed in them, according to the known laws, statutes, and customs of the same.” Which determination of the parliament, that the succession shall continue in the usual course, seems tacitly to imply a power of new-modeling and altering it, in case the legislature had thought proper.

              ON queen Elizabeth’s accession, her right is recognized in still stronger terms than her sister’s; the parliament acknowledging, [21] that the queen’s highness is, and in very deed and of most mere right ought to be, by the laws of God, and the laws and statutes of this realm, our most lawful and rightful sovereign liege lady and queen; and that her highness is rightly, lineally, and lawfully descended and come of the blood royal of this realm of England; in and to whose princely person, and to the heirs of the body lawfully to be begotten, after her, the imperial crown and dignity of this realm does belong.” And in the same reign, by statute 13 Eliz. c. 1. we find the right of parliament to direct the succession of the crown asserted in the most explicit words. “If any person shall hold, affirm, or maintain that the common laws of this realm, not altered by parliament, ought not to direct the right of the crown of England; or that the queen’s majesty, with and by the authority of parliament, is not able to make laws and statutes of sufficient force and validity, to limit and bind the crown of this realm, and the descent, limitation, inheritance, and government thereof; — such person, so holding, affirming, or maintaining, shall during the life of the queen be guilty of high treason; and after her decease shall be guilty of a misdemeanor, and forfeit his goods and chattels.”

              ON the death of queen Elizabeth, without issue, the line of Henry VIII became extinct. It therefore became necessary to recur to the other issue of Henry VII, by Elizabeth of York his queen: whose eldest daughter Margaret having married James IV king of Scotland, king James the sixth of Scotland, and of England the first, was the lineal descendant from that alliance. So that is his person, as clearly as in Henry VIII, centered all the claims of different competitors from the conquest downwards, he being indisputably the lineal heir of the conqueror. And, what is still more remarkable, in his person also centered the right of the Saxon monarchs, which had been suspended from the conquest till his accession. For, as was formerly observed, Margaret the sister of Edgar Atheling, the daughter of Edward the outlaw, and granddaughter of king Edmund Ironside, was the person in whom the hereditary right of the Saxon kings, supposing it not abolished by the conquest, resided. She married Malcolm king of Scotland; and Henry II, by a descent from Matilda their daughter, is generally called the restorer of the Saxon line. But it must be remembered, that Malcolm by his Saxon queen had sons as well as daughters; and that the royal family of Scotland from that time downwards were the offspring of Malcolm and Margaret. Of this royal family king James the first was the direct lineal heir, and therefore united in his person every possible claim by hereditary right to the English, as well as Scottish throne, being the heir both of Egbert and William the conqueror.

              AND it is no wonder that a prince of more learning that wisdom, who could deduce an hereditary title for more than eight hundred years, should easily be taught by the flatterers of the times to believe there was something divine in this right, and that the finger of providence was visible in its preservation. Whereas, though a wise institution, it was clearly a human institution; and the right inherent in him no natural, but a positive right. And in this and no other light was it taken by the English parliament; who by statute 1 Jac. I. c. 1. did “recognize and acknowledge, that immediately upon the dissolution and decease of Elizabeth late queen of England, the imperial crown thereof did by inherent birthright, and lawful and undoubted succession, descend and come to his most excellent majesty, as being lineally, justly, and lawfully, next and sole heir of the blood royal of this realm.” Not a word here of any right immediately derived from heaven: which, if it existed any where, must be sought for among the aborigines of the island, the ancient Britons; among whose princes indeed some have gone to search it for him. [22] 

              BUT, wild and absurd as the doctrine of divine right most undoubtedly is, it is still more astonishing, that when so many human hereditary rights had centered in this king, his son and heir king Charles the first should be told by those infamous judges, who pronounced his unparalleled sentence, that he was an elective prince; elected by his people, and therefore accountable to them, in his own proper person, for his conduct. The confusion, instability, and madness, which followed the fatal catastrophe of that pious and unfortunate prince, will be a standing argument in favor of hereditary monarchy to all future ages; as they proved at last to the then deluded people: who, in order to recover that peace and happiness which for twenty years together they had lost, in a solemn parliamentary convention of the states restored the right heir of the crown. And in the proclamation for that purpose, which was drawn up and attended by both houses, [23] they declared, “that, according to their duty and allegiance, they did heartily, joyfully, and unanimously acknowledge and proclaim, that immediately upon the decease of our late sovereign lord king Charles, the imperial crown of these realms did by inherent birthright and lawful and undoubted succession descend and come to his most excellent majesty Charles the second, as being lineally, justly, and lawfully, next heir of the blood royal of this realm: and thereunto they most humbly and faithfully did submit and oblige themselves, their heirs and posterity for ever.”

              THUS I think it clearly appears, from the highest authority this nation is acquainted with, that the crown of England has been ever an hereditary crown; though subject to limitations by parliament. The remainder of this chapter will consist principally of those instances, wherein the parliament has asserted or exercised this right of altering and limiting the succession; a right which, we have seen, was before exercised and asserted in the reigns of Henry IV, Henry VII, Henry VIII, queen Mary, and queen Elizabeth.

              THE first instance, in point of time, is the famous bill of exclusion, which raised such a ferment in the latter end of the reign of king Charles the second. It is well know, that the purport of this bill was to have set aside the king’s brother and presumptive heir, the duke of York, from the succession, on the score of his being a papist; that it passed the house of commons, but was rejected by the lords; the king having also declared beforehand, that he never would be brought to consent to it. And from this transaction we may collect two things: 1. That the crown was universally acknowledged to be hereditary; and the inheritance indefeasible unless by parliament: else it has been needless to prefer such a bill. 2. That the parliament had a power to have defeated the inheritance: else such a bill had been ineffectual. The common acknowledged the hereditary right then subsisting; and the lords did not dispute the power, but merely the propriety, of an exclusion. However, as the bill took no effect, king James the second succeeded to the throne of his ancestors; and might have enjoyed it during the remainder of his life, but for his own infatuated conduct, which (with other concurring circumstances) brought on the revolution in 1688.

              THE true ground and principle, upon which that memorable event proceeded, was an entirely new case in politics, which had never before happened in our history; the abdication of the reigning monarch, and the vacancy of the throne thereupon. It was not a defeasance of the right of succession, and a new limitation of the crown, by the king and both houses of parliament: it was the act of the nation alone, upon an apprehension that there was no king in being. For in a full assembly of the lords and commons, met in convention upon this apprehended vacancy, both houses [24] came to this resolution; “that king James the second, having endeavored to subvert the constitution of the kingdom, by breaking the original contract between king and people; and, by the advice of jesuits and other wicked persons, having violated the fundamental laws; and having withdrawn himself out of this kingdom; has abdicated the government, and that the throne is thereby vacant.” Thus ended at once, by this sudden and unexpected vacancy of the throne, the old line of succession; which from the conquest had lasted above six hundred years, and from the union of the heptarchy in king Egbert almost nine hundred. The facts themselves thus appealed to, the king’s endeavors to subvert the constitution by breaking the original contract, his violation of the fundamental laws, and his withdrawing himself out of the kingdom, were evident and notorious: and the consequences drawn from these facts (namely, that they amounted to an abdication of the government; which abdication did not affect only the person of the king himself, but also all his heirs, and rendered the throne absolutely and completely vacant) it belonged to our ancestors to determine. For, whenever a question arises between the society at large and any magistrate vested with powers originally delegated by that society, it must be decided by the voice of the society itself: there is not upon earth any other tribunal to resort to. And that these consequences were fairly deduced from these facts, our ancestors have solemnly determined, in a full parliamentary convention representing the whole society. The reasons upon which they decided may be found at large in the parliamentary proceedings of the times; and may be matter of instructive amusement for us to contemplate, as a speculative point of history. But care must be taken not to carry this inquiry farther, than merely for instruction or amusement. The idea, that the consciences of posterity were concerned in the rectitude of their ancestors’ decisions, gave birth to those dangerous political heresies, which so long distracted the state, but at length are all happily extinguished. I therefore rather cause to consider this great political measure, upon the solid footing of authority, than to reason in its favor from its justice, moderation, and expedience: because that might imply a right of dissenting or revolting from it, in case we should think it unjust, oppressive, or inexpedient. Whereas, our ancestors having most indisputably a competent jurisdiction to decide this great and important question, and having in fact decided it, it is now become our duty at this distance of time to acquiesce in their determination; being born under that establishment which was built upon this foundation, and obliged by every tie, religious as well as civil, to maintain it.

              BUT, while we rest this fundamental transaction, in point of authority, upon grounds the least liable to cavil, we are bound both in justice and gratitude to add, that it was conducted with a temper and moderation which naturally arose from its equity; that, however it might in some respects go beyond the letter of our ancient laws, (the reason of which will more fully appear hereafter [25]) it was agreeable to the spirit of our constitution, and the rights of human nature; and that though in other points (owing to the peculiar circumstances of things and persons) it was not altogether so perfect as might have been withed, yet from thence a new era commenced, in which the bounds of prerogative and liberty have been better defined, the principles of government more thoroughly examined and understood, and the rights of the subject more explicitly guarded by legal provisions, than in any other period of the English history. In particular, it is worthy observation that the convention, in this their judgment, avoided with great wisdom the wild extremes into which the visionary theories of some zealous republicans would have led them. They held that this misconduct of king James amounted to an endeavor to subvert the constitution, and not to an actual subversion, or total dissolution of the government, according to the principles of Mr. Locke: [26] which would have reduced the society almost to a state of nature; would have leveled all distinctions of honor, rank, offices, and property; would have annihilated the sovereign power, and in consequence have repealed all positive laws; and would have left the people at liberty to have erected a new system of state upon a new foundation of polity. They therefore very prudently voted it to amount to no more than an abdication of the government, and a consequent vacancy of the throne; whereby the government was allowed to subsist, though the executive magistrate was gone, and the kingly office to remain, though king James was no longer kung. And thus the constitution was kept entire; which upon every found principle of government must otherwise have fallen to pieces, had so principal and constituent a part as the royal authority been abolished, or even suspended.

              THIS single postulatum, the vacancy of the throne, being once established, the rest that was then done followed almost of course. For, if the throne be at any time vacant (which may happen by other means besides that of abdication; as if all the bloodroyal should said, without any successor appointed by parliament;) if, I say, a vacancy by any means whatsoever should happen, the right of disposing of this vacancy seems naturally to result to the lords and commons, the trustees and representatives of the nation. For there are no other hands in which it can so properly be entrusted; and there is a necessity of its being entrusted somewhere, else the whole frame of government must be dissolved and perish. The lords and commons having therefore determined this main fundamental article, that there was a vacancy of the throne, they proceeded to fill up that vacancy in such manner as they judged the most proper. And this was done by their declaration of 12 February 1688, [27] in the following manner: “that William and Mary, prince and princess of Orange, be, and be declared king and queen, to hold the crown and royal dignity during their lives, and the life of the survivor of them; and that the sole and full exercise of the regal power be only in, and executed by, the said prince of Orange, in the names of the said prince and princess, during their joint lives; and after their deceases the said crown and royal dignity to be to the heirs of the body of the said princess; and for default of such issue to the princess Anne of Denmark and the heirs of her body; and for default of such issue to the heirs of the body of the said prince of Orange.”

              PERHAPS, upon the principles before established, the convention might (if they pleased) have vested the regal dignity in a family entirely new, and strangers to the royal blood: but they were too well acquainted with the benefits of hereditary succession, and the influence which it has by custom over the minds of the people, to depart any farther from the ancient line than temporary necessity and self-preservation required. They therefore settled the crown, first on king William and queen Mary, king James’s eldest daughter, for their joint lives; then on the survivor of them; and then on the issue of queen Mary: upon failure of such issue, it was limited to princess Anne, king James’s second daughter, and her issue; and lastly, on failure of that, to the issue of king William, who was the grandson of Charles the first, and nephew as well as son in law of king James the second, being the son of Mary his eldest sister. This settlement included all the protestant posterity of king Charles I, except such other issue as king James might at any time have, which was totally omitted through fear of a popish succession. And this order of succession took effect accordingly.

              THESE three princes therefore, king William, queen Mary, and queen Anne, did not take the crown by the crown by hereditary right or descent, but by way of donation or purchase, as the lawyers call it; by which they mean any method of acquiring an estate otherwise than by descent. The new settlement did not merely consist in excluding king James, and the person pretended to be prince of Wales, and then suffering the crown to descend in the old hereditary channel: for the usual course of descent was in some instances broken through; and yet the convention still kept it in their eye, and paid a great, though not total, regard to it. Let us see how the succession would have stood, if no abdication had happened, and king James had left no other issue than his two daughters queen Mary and queen Anne. It would have stood thus: queen Mary and her issue; queen Anne and her issue; king William and his issue. But we may remember, that queen Mary was only nominally queen, jointly with her husband king William, who alone had the regal power; and king William was absolutely preferred to queen Anne, though his issue was postponed to hers. Clearly therefore these princes were successively in possession of the crown by a title different from the usual course of descent.

              IT was towards the end of king William’s reign, when all hopes of any surviving issue from any of these princes died with the duke of Gloucester, that the king and parliament thought it necessary again to exert their power of limiting and appointing the succession, in order to prevent another vacancy of the throne; which must have ensued upon their deaths, as no farther provision was made at the revolution, than for the issue of king William, queen Mary, and queen Anne. The parliament had previously by the statute of 1 W. & M. St. 2. c. 2. enacted, that every person who should be reconciled to, or hold communion with, the see of Rome, should profess the popish religion, or should marry a papist, should be excluded and for ever incapable to inherit, possess, or enjoy, the crown; and that in such case the people should be absolved from their allegiance, and the crown should descend to such persons, being protestants, as would have inherited the same, in case the person so reconciled, holding communion, professing, or marrying, were naturally dead. To act therefore consistently with themselves, and at the same time pay as much regard to the old hereditary line as their former resolutions would admit, they turned their eyes on the princess Sophia, electress and duchess dowager of Hanover, the most accomplished princes of her age. [28] For, upon the impending extinction of the protestant posterity of Charles the first, the old law of regal descent directed them to recur to the descendants of James the first; and the princess Sophia, being the daughter of Elizabeth queen of Bohemia, who was the youngest daughter of James the first, was the nearest of the ancient blood royal, who was not incapacitated by professing the popish religion. On her therefore, and the heirs of her body, being protestants, the remainder of the crown, expectant on the death of king William and queen Anne without issue, and settled by statute 12 & 13 W. III. c. 2. And at the same time it was enacted, that whosoever should hereafter come to the possession of the crown, should join in the communion of the church of England as by law established.

              THIS is the last limitation of the crown that has been made by parliament: and these several actual limitations, from the time of Henry IV to the present, do clearly prove the power of the king and parliament to new-model or alter the succession. And indeed it is now again made highly penal to dispute it: for by the statute 6 Ann. c. 7. it is enacted, that if any person maliciously, advisedly, and directly, shall maintain by writing or printing, that the kings of this realm with the authority of parliament are not able to make laws to bind the crown and the descent thereof, he shall be guilty of high treason; or if he maintains the same by only preaching, teaching, or advised speaking, he shall incur the penalties of a praemunire [forewarning].

              THE princess Sophia dying before queen Anne, the inheritance thus limited descended on her son and heir king George the first; and, having on the death of the queen taken effect in his person, from him it descended to his late majesty king George the second; and from him to his grandson and heir, our present gracious sovereign, king George the third.

              HENCE it is easy to collect, that the title to the crown is at present hereditary, though not quite so absolutely hereditary as formerly; and the common stock or ancestor, from whom the descent must be derived, is also different. Formerly the common stock was king Egbert; then William the conqueror; afterwards in James the first’s time the two common stocks united, and so continued till the vacancy of the throne in 1688: now it is the princess Sophia, in whom the inheritance was vested by the new king and parliament. Formerly the descent was absolute, and the crown went to the next heir without any restriction: but now upon the new settlement, the inheritance is conditional, being limited to such heirs only, of the body of the princess Sophia, as are protestant members of the church of England, and are married to none but protestants.

              AND in this due medium consists, I apprehend, the true constitutional notion of the right of succession to the imperial crown of these kingdoms. The extremes, between which it steers, are each of them equally destructive of those ends for which societies were formed and are kept on foot. Where the magistrate, upon every succession, is elected by the people, and may by the express provision of the laws be deposed (if not punished) by his subjects, this may found like the perfection of liberty, and look well enough when delineated on paper; but in practice will be ever productive of tumult, contention, and anarchy. And, on the other hand, divine indefeasible hereditary right, when coupled with the doctrine of unlimited passive obedience, is surely of all constitutions the most thoroughly slavish and dreadful. But when such an hereditary right, as our laws have created and vested in the royal stock, is closely interwoven with those liberties, which, we have seen in a former chapter, are equally the inheritance of the subject; this union will form a constitution, in theory the most beautiful of any, in practice the most approved, and, I trust, in duration the most permanent. It was the duty of an expounder of our laws to lay this constitution before the student in its true and genuine light: it is the duty of every good Englishman to understand, to revere, to defend it.
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              [I-212]

              CHAPTER THE FOURTH.

                Of the King’s Royal Family↩

              THE first and most considerable branch of the king’s royal family, regarded by the laws of England, is the queen.

              THE queen of England is either queen regent, queen consort, or queen dowager. The queen regent, regnant, or sovereign, is she who holds the crown in her own right; as the first (and perhaps the second) queen Mary, queen Elizabeth, and queen Anne; and such a one has the same powers, prerogatives, rights, dignities, and duties, as if she had been a king. This was observed in the entrance of the last chapter, and is expressly declared by statute 1 Mar. I. St. 3. c. 1. But the queen consort is the wife of the reigning king; and she by virtue of her marriage is participant of diverse prerogatives above other women. [1] 

              AND, first, she is a public person, exempt and distinct from the king; and not, like other married women, so closely connected as to have lost all legal or separate existence so long as the marriage continues. For the queen is of ability to purchase lands, and to convey them, to make leases, to grant copyholds, and do others acts of ownership, without the concurrence of her lord; which no other married woman can do: [2] a privilege as old as the Saxon era. [3] She is also capable of taking a grant from the king, which no other wife is from her husband; and in this particular she agrees with the Augusta, or piissima regina conjux divi imperatoris [the most pious Queen Consort of the sacred Emperor] of the Roman laws; who, according to Justinian, [4] was equally capable of making a grant to, and receiving one from, the emperor. The queen of England has separate courts and officers distinct from the king’s, not only in matters of ceremony, but even of law; and her attorney and solicitor general are entitled to a place within the bar of his majesty’s courts, together with the king’s counsel. [5] She may also sue and be sued alone, without joining her husband. She may also have a separate property in goods as well as lands, and has a right to dispose of them by will. In short, she is in all legal proceedings looked upon as a feme sole, and not as a feme covert; as a single, not as a married woman. [6] For which the reason given by Sir Edward Coke is this: because the wisdom of the common law would not have the king (whose continual care and study is for the public, and circa ardua regni [arduous affairs of the kingdom]) to be troubled and disquieted on account of his wife’s domestic affairs; and therefore it vests in the queen a power of transacting her own concerns, without the intervention of the king, as if she was an unmarried woman.

              THE queen has also many exemptions, and minute prerogatives. For instance: the pays no toll; [7] nor is the liable to any amercement in any court. [8] But in general, unless where the law has expressly declared her exempted, she is upon the same footing with other subjects; being to all intents and purposes the king’s subject, and not his equal: in like manner as, in the imperial law, ” Augusta legibus soluta non est.” [9] [“The Queen is not exempt from the laws."]

              THE queen has also some pecuniary advantages, which form her a distinct revenue: as, in the first place, she is entitled to an ancient perquisite called queen-gold or aurum reginae; which is a royal revenue, belonging to every queen consort during her marriage with king, and due from every person who has made a voluntary offering or fine to the king, amounting to ten marks or upwards, for and in consideration of any privileges, grants, licenses, pardons, or other matter of royal favor conferred upon him by the king: and it is due in the proportion of one tenth part more, over and above the entire offering or fine made to the king; and becomes an actual debt of record to the queen’s majesty by the mere recording the fine. [10] As, if an hundred marks of silver be given to the king for liberty to take in mortmain, or to have a fair, market, park, chase, or free warren; there the queen is entitled to ten marks in silver, or (what was formerly an equivalent denomination) to one mark in gold, by the name of queen-gold, or aurum reginae. [11] But no such payment is due for any aids or subsidies granted to the king in parliament or convocation; nor for fines imposed by courts on offenders, against their will; nor for voluntary presents to the king, without any consideration moving from him to the subject; nor for any sale or contract whereby the present revenues or possessions of the crown are granted away or diminished. [12] 

              THE revenue of our ancient queens, before and soon after the conquest, seems to have consisted in certain reservations or rents out of the demesne lands of the crown, which were expressly appropriated to her majesty, distinct from the king. It is frequent in domesday-book, after specifying the rent due to the crown, to add likewise the quantity of gold or other renders reserved to the queen. [13] These were frequently appropriated to particular purposes; to buy wool for her majesty’s use, [14] to purchase oil for her lamps, [15] or to furnish her attire from head to foot, [16] which was frequently very costly, as one single robe in the fifth year of Henry II stood the city of London in upwards of fourscore pounds. [17] A practice somewhat similar to that of the eastern countries, where whole cities and provinces were specifically assigned to purchase particular parts of the queen’s apparel. [18] And, for a farther addition to her income, this duty to queen-gold is supposed to have been originally granted; those matters of grace and favor, out of which it arose, being frequently obtained from the crown by the powerful intercession of the queen. There are traces of its payment, though obscure ones, in the book of domesday and in the great pipe-roll of Henry the first. [19] In the reign of Henry the second the manner of collecting in appears to have been well understood, and it forms a distinct head in the ancient dialogue of the exchequer [20] written in the time of that prince, and usually attributed to Gervase of Tilbury. From that time downwards it was regularly claimed and enjoyed by all the queen consorts of England till the death of Henry VIII; though after the accession of the Tudor family the collecting of it seems to have been much neglected: and, there being no queen consort afterwards till the accession of James I, a period of near sixty years, its very nature and quantity became then a matter of doubt: and, being referred by the king to his then chief justices and chief baron, their report of it was so very unfavorable, [21] that queen Anne (though she claimed it) yet never thought proper to exact it. In 1635, 11 Car. I, a time fertile of expedients for raising money upon dormant precedents in our old records (of which ship-money was a fatal instance) the king, at the petition of his queen Henrietta Maria, issued out his writ for levying it; but afterwards purchased it of his consort at the price of ten thousand pounds; finding it, perhaps, too trifling and troublesome to levy. And when afterwards, at the restoration, by the abolition of the military tenures, and the fines that were consequent upon them, the little that legally remained of this revenue was reduced to almost nothing at all, in vain did Mr. Prynne, by a treatise which does honor to his abilities as a painful and judicious antiquarian, endeavor to excite queen Catherine to revive this antiquated claim.

              ANOTHER ancient perquisite belonging to the queen consort, mentioned by all our old writers, [22] and, therefore only, worthy notice, is this: that on the taking of a whale on the coasts, which is a royal fish, it shall be divided between the king and queen; the head only being the king’s property, and the tail of it the queen’s . ” De sturgione observetur, quod rex illum habebit integrum: de balena vero sufficit, si rex habeat caput, et regina caudam.” [“Of the sturgeon be it known that the king shall have the whole: but with respect to a whale it is sufficient if the king have the head and the queen the tail."] The reason of this whimsical division, as assigned by our ancient records, [23] was, to furnish the queen’s wardrobe with whalebone.

              BUT farther: though the queen is in all respect a subject, yet, in point of the security of her life and person, she is put on the same footing with the king. It is equally treason (by the statute 25 Edw. III.) to compass or imagine the death of our lady the king’s companion, as of the king himself: and to violate, or defile, the queen consort, amounts to the same high crime; as well in the person committing the fact, as in the queen herself, in consenting. A law of Henry the eighth [24] made it treason also for any woman, who was not a virgin, to marry the king without informing him thereof. But this law was soon after repealed; it trespassing too strongly, as well on natural justice, as female modesty. If however the queen be accused of any species of treason, she shall (whether consort or dowager) be tried by the house of peers, as queen Ann Boleyn was in 28 Hen. VIII.

              THE husband of a queen regnant, as prince George of Denmark was to queen Anne, is her subject; and may be guilty of high treason against her: but, in the instance of conjugal fidelity, he is not subjected to the same penal restrictions. For which the reason seems to be, that, if a queen consort is unfaithful to the royal bed, this may debase or bastardize the heirs to the crown; but no such danger can be consequent on the infidelity of the husband to a queen regnant.

              A QUEEN dowager is the widow of the king, and as such enjoys most of the privileges belonging to her as queen consort. But it is not high treason to conspire her death; or to violate her chastity, for the same reason as was before alleged, because the succession to the crown is not thereby endangered. Yet still, pro dignitate regali [for the royal dignity], no man can marry a queen dowager without special license from the king, on pain of forfeiting his lands and goods. This Sir Edward Coke [25] tells us was enacted in parliament in 6 Hen. VI, though the statute be not in print. But she, though an alien born, shall still be entitled to dower after the king’s demise, which no other alien is. [26] A queen dowager, when married again to a subject, does not lose her regal dignity, as peeresses dowager do their peerage when they marry commoners. For Katherine, queen dowager of Henry V, though she married a private gentleman, Owen ap Meredith ap Theodore, commonly called Owen Tudor; yet, by the name of Katherine queen of England, maintained an action against the bishop of Carlisle. And so the queen of Navarre marrying with Edmond, brother to king Edward the first, maintained an action of dower by the name of queen of Navarre. [27] 

              THE prince of Wales, or heir apparent to the crown, and also his royal consort, and the princess royal, or eldest daughter of the king, are likewise peculiarly regarded by the laws. For, by statute 25 Edw. III, to compass or conspire the death of the former, or to violate the chastity of either of the latter, are as much high treason, as to conspire the death of the king, or violate the chastity of the queen. And this upon the same reason, as was before given; because the prince of Wales is next in succession to the crown, and to violate his wife might taint the blood royal with bastardy: and the eldest daughter of the king is also alone inheritable to the crown, in failure of issue male, and therefore more respected by the laws than any of her younger sisters; insomuch that upon this, united with other (feudal) principles, while our military tenures were in force, the king might levy an aid for marrying his eldest daughter, and her only. The heir apparent to the crown is usually made prince of Wales and earl of Chester, by special creation, and investiture; but, being the king’s eldest son, he is by inheritance duke of Cornwall, without any new creation. [28] 

              THE younger sons and daughter of the king, who are not in the immediate line of succession, are little farther regarded by the laws, than to give them precedence before all peers and public officers as well ecclesiastical as temporal. This is done by the statute 31 Hen. VIII. c. 10. which enacts that no person, except the king’s children, shall presume to sit or have place at the side of the cloth of estate in the parliament chamber; and that certain great officers therein named shall have precedence above all dukes, except only such as shall happen to be the king’s son, brother, uncle, nephew (which Sir Edward Coke [29] explains to signify grandson or nepos) or brother’s or sister’s son. But under the description of the king’s children his grandsons are held to be included, without having recourse to Sir Edward Coke’s interpretation of nephew: and therefore when his late majesty created his grandson, the second son of Frederick prince of Wales deceased, duke of York, and referred it to the house of lords to settle his place and precedence, they certified [30] that he ought to have place next to the duke of Cumberland, the king’s youngest son; and that he might have a seat on the left hand of the cloth of estate. But when, on the Accession of his present majesty, those royal personages ceased to take place as the children, and ranked only as the brother and uncle, of the king, they also left their seats on the side of the cloth of estate: so that when the duke of Gloucester, his majesty’s second brother, took his seat in the house of peers, [31] he was placed on the upper end of the earl’s bench (on which the dukes usually sit) next to his royal highness the duke of York. And in 1718, upon a question referred to all the judges by king George I, it was resolved by the opinion of ten against the other two, that the education and care of all the king’s grandchildren while minors, and the care and approbation of their marriages, when grown up, did belong of right to his majesty as king of this realm, during their father’s life. [32] And this may suffice for the notice, taken by law, of his majesty’s royal family.
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              CHAPTER THE FIFTH.

                Of the Councils Belonging to the King↩

              THE third point of view, in which we are to consider the king, is with regard to his councils. For, in order to assist him in the discharge of his duties, the maintenance of his dignity, and the exertion of his prerogative, the law has assigned him a diversity of councils to advise with.

              1. THE first of these is the high court of parliament, whereof we have already treated at large.

              2. SECONDLY, the peers of the realm are by their birth hereditary counselors of the crown, and may be called together by the king to impart their advice in all matters of importance to the realm, either in time of parliament, or, which has been their principal use, when there is no parliament in being. [1] Accordingly Bracton, [2] speaking of the nobility of his time, says they might properly be called consules, a consulendo; reges enim tales sibi associant ad consulendum.” [“Counsellors, from consulting; for kings assemble such for consultation."] And in our law books [3] it is laid down, that peers are created for two reasons; 1. Ad consulendum, 2. Ad defendendum, regem [for advising and defending the king]: for which reasons the law gives them certain great and high privileges; such as freedom from arrests, etc, even when no parliament is sitting: because the law intends, that they are always assisting the king with their counsel for the commonwealth; for keeping the realm in safety by their prowess and valor.

              INSTANCES of conventions of the peers, to advise the king, have been in former times very frequent; though now fallen into disuse, by reason of the more regular meetings of parliament. Sir Edward Coke [4] gives us an extract of a record, 5 Hen. IV, concerning an exchange of lands between the king and the earl of Northumberland, wherein the value of each was agreed to be settled by advice of parliament (if any should be called before the feast of St Lucia) or otherwise by advice of the grand council (of peers) which the king promises to assemble before the said feast, in case no parliament shall be called. Many other instances of this king of meeting are to be found under our ancient kings: though the formal method of convoking them had been so long left off, that when king Charles I in 1640 issued out writs under the great seal to call a great council of all the peers of England to meet and attend his majesty at York, previous to the meeting of the long parliament, the earl of Clarendon [5] mentions it as a new invention, not before heard of; that is, as he explains himself, so old, that it had not been practiced in some hundreds of years. But, though there had not so long before been an instance, nor has there been any since, of assembling them in so solemn a manner, yet, in cases of emergency, our princes have at several times thought proper to call for and consult as many of the nobility as could easily be got together: as was particularly the case with king James the second, after the landing of the prince of Orange; and with the prince of Orange himself, before he called that convention parliament, which afterwards called him to the throne.

              BESIDES this general meeting, it is usually looked upon to be the right of each particular peer of the realm, to demand an audience of the king, and to lay before him, with decency and respect, such matters as he shall judge of importance to the public weal. And therefore, in the reign of Edward II, it was made an article of impeachment in parliament against the two Hugh Spencers, father and son, for which they were banished the kingdom, “that they by their evil covin [deceit] would not suffer the great men of the realm, the king’s good counselors, to speak with the king, or to come near him; but only in the presence and hearing of the said Hugh the father and Hugh the son, or one of them, and at their will, and according to such things as pleased them.” [6] 

              3. A THIRD council belonging the king, are, according to Sir Edward Coke, [7] his judges of the courts of law, for law matters. And this appears frequently in our statutes, particularly 14 Ed. III. c. 5. and in other books of law. So that when the king’s council is mentioned generally, it must be defined, particularized, and understood, secundum subjectam materiam [according to the subject matter]; and, if the subject be of a legal nature, then by the king’s council is understood his council for matters of law; namely, his judges. Therefore when by statute 16 Ric. II. c. 5. it was made a high offense to import into this kingdom any papal bulls, or other processes from Rome; and it was enacted, that the offenders should be attached by their bodies, and brought before the king and his council to answer for such offense; here, by the expression of king’s council, were understood the king’s judges of his courts of justice, the subject matter being legal: this being the general way of interpreting the word, council. [8] 

              4. BUT the principal council belonging to the king is his privy council, which is generally called, by way of eminence, the council. And this, according to Sir Edward Coke’s description of it, [9] is a noble, honorable, and reverend assembly, of the king and such as he wills to be of his privy council, in the king’s court or place. The king’s will is the sole constituent of a privy counselor; and this also regulates their number, which of ancient time was twelve or thereabouts. Afterwards it increased to so large a number, that it was found inconvenient for secrecy and dispatch; and therefore king Charles the second in 1679 limited it to thirty: whereof fifteen were to be the principal officers of state, and those to be counselors, virtute officii [by virtue of office]; and the other fifteen were composed of ten lords and five commoners of the king’s choosing. [10] But since that time the number has been much augmented, and now continues indefinite. At the same time also, the ancient office of lord president of the council was revived in the person of Anthony earl of Shaftsbury; an officer, that by the statute of 31 Hen. VIII. c. 10. has precedence next after the lord chancellor and lord treasurer.

              PRIVY counselors are made by the king’s nomination, without either patent or grant; and, on taking the necessary oaths, they become immediately privy counselors during the life of the king that chooses them, but subject to removal at his discretion.

              THE duty of a privy counselor appears from the oath of office, [11] which consists of seven articles: 1. To advise the king according to the best of his cunning and discretion. 2. To advise for the king’s honor and good of the public, without partiality through affection, love, need, doubt, or dread. 3. To keep the king’s counsel secret. 4. To avoid corruption. 5. To help and strengthen the execution of what shall be there resolved. 6. To withstand all persons who would attempt the contrary. And, lastly, in general, 7. To observe, keep, and do all that a good and true counselor ought to do to his sovereign lord.

              THE power of the privy council is to inquire into all offenses against the government, and to commit the offenders into custody, in order to take their trial in some of the courts of law. But their jurisdiction is only to inquire, and not to punish: and the persons committed by them are entitled to their habeas corpus by statute 16 Car. I. c. 10. as much as if committed by an ordinary justice of the peace. And, by the same statute, the court of starchamber, and the court of requests, both of which consisted of privy counselors, were dissolved; and it was declared illegal for them to take cognizance of any matter of property, belonging to the subjects of this kingdom. But, in plantation or admiralty causes, which arise out of the jurisdiction of this kingdom, and in matters of lunacy and idiocy (being a special flower of the prerogative) with regard to these, although they may eventually involve questions of extensive property, the privy council continues to have cognizance, being the court of appeal in such causes: or, rather, the appeal lies to the king’s majesty himself, assisted by his privy council.

              Whenever also a question arises between two provinces in America or elsewhere, as concerning the extent of their charters and the like, the king in his council exercises original jurisdiction therein, upon the principles of feudal sovereignty. And so likewise when any person claims an island or a province, in the nature of a feudal principality, by grant from the king or his ancestors, the determination of that right belongs to his majesty in council: as was the case of the earl of Derby with regard to the isle of Man in the reign of queen Elizabeth, and of the earl of Cardigan and others, as representatives of the duke of Montague, with relation to the island of St. Vincent in 1764. But from all the dominions of the crown, excepting Great Britain and Ireland, an appellate jurisdiction (in the last resort) is vested in the same tribunal; which usually exercises its judicial authority in a committee of the whole privy council, who hear the allegations and proofs, and make their report to his majesty in council, by whom the judgment is finally given.

              AS to the qualifications of members to sit at this board: any natural born subject of England is capable of being a member of the privy council; taking the proper oaths for security of the government, and the test for security of the church. But, in order to prevent any persons under foreign attachments from insinuating themselves into this important trust, as happened in the reign of king William in many instances, it is enacted by the act of settlement, [12] that no person born out of the dominions of the crown of England, unless born of English parents, even though naturalized by parliament, shall be capable of being of the privy council.

              THE privileges of privy counselors, as such, consist principally in the security which the law has given them against attempts and conspiracies to destroy their lives. For, by statute 3 Hen. VII. c. 14. if any of the king’s servants, of his household, conspire or imagine to take away the life of a privy counselor, it is felony, though nothing be done upon it. And the reason of making this statute, Sir Edward Coke [13] tells us, was because such servants have greater and readier means, either by night or by day, to destroy such as be of great authority, and near about the king: and such a conspiracy was, just before this parliament, made by some of king Henry the seventh’s household servants, and great mischief was like to have ensued thereupon. This extends only to the king’s menial servants. But the statute 9 Ann. c. 16. goes farther, and enacts, that any persons that shall unlawfully attempt to kill, or shall unlawfully assault, and strike, or wound, any privy counselor in the execution of his office, shall be felons, and suffer death as such. This statute was made upon the daring attempt of the sieur Guiscard, who stabbed Mr. Harley, afterwards earl of Oxford, with a penknife, when under examination for high crimes in a committee of the privy council.

              THE dissolution of the privy council depends upon the king’s pleasure; and he may, whenever he thinks proper, discharge any particular member, or the whole of it, and appoint another. By the common law also it was dissolved ipso facto [by that fact] by the king’s demise; as deriving all its authority from him. But now, to prevent the inconveniences of having no council in being at the accession of a new prince, it is enacted by statute 6 Ann. c. 7. that the privy council shall continue for six months after the demise of the crown, unless sooner determined by the successor.
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              CHAPTER THE SIXTH.

                Of the King’s Duties↩

              I PROCEED next to the duties, incumbent on the king by our constitution; in consideration of which duties his dignity and prerogative are established by the laws of the land: it being a maxim in the law, that protection and subjection are reciprocal. [1] And these reciprocal duties are what, I apprehend, were meant by the convention in 1688, when they declared that king James had broken the original contract between king and people. But however, as the terms of that original contract were in some measure disputed, being alleged to exist principally in theory, and to be only deducible by reason and the rules of natural law; in which deduction different understandings might very considerably differ; it was, after the revolution, judged proper to declare these duties expressly; and to reduce that contract to a plain certainty. So that, whatever doubts might be formerly raised by weak and scrupulous minds about the existence of such an original contract, they must now entirely cease; especially with regard to every prince, who has reigned since the year 1688.

              THE principal duty of the king is, to govern his people according to law. Nec regibus infinita aut libera potestas [kingly power is neither free nor unlimited], was the constitution of our German ancestors on the continent. [2] And this is not only consonant to the principles of nature, of liberty, of reason, and of society, but has always been esteemed an express part of the common law of England, even when prerogative was at the highest. “The king,” says Bracton, [3] who wrote under Henry III, “ought not to be subject to man, but to God, and to the law; for the law makes the king. Let the king therefore render to the law, what the law has invested in him with regard to others; dominion, and power: for he is not truly king, where will and pleasure rules, and not the law.” And again; [4] “the king also has a superior, namely God, and also the law, by which he was made a king.” Thus Bracton: and Fortescue also, [5] having first well distinguished between a monarchy absolutely and despotically regal, which is introduced by conquest and violence, and a political or civil monarchy, which arises from mutual consent; (of which last species he asserts the government of England to be) immediately lays it down as a principle, that “the king of England must rule his people according to the decrees of the laws thereof: insomuch that he is bound by an oath at his coronation to the observance and keeping of his own laws.” But, to obviate all doubts and difficulties concerning this matter, it is expressly declared by statute 12 & 13 W. III. c. 2. that “the laws of England are the birthright of the people thereof; and all the kings and queens who shall ascend the throne of this realm ought to administer the government of the same according to the said laws; and all their officers and ministers ought to serve them respectively according to the same: and therefore all the laws and statutes of this realm, for securing the established religion, and the rights and liberties of the people thereof, and all other laws and statutes of the same now in force, are by his majesty, by and with the advice and consent of the lords spiritual and temporal and commons, and by authority of the same, ratified and confirmed accordingly.”

              AND, as to the terms of the original contract between king and people, there I apprehend to be now couched in the coronation oath, which by the statute 1 W. & M. St. 1. c. 6. is to be administered to every king and queen, who shall succeed to the imperial crown of these realms, by one of the archbishops or bishops of the realm, in the presence of all the people; who on their parts do reciprocally take the oath of allegiance to the crown. This coronation oath is conceived in the following terms:

              “The archbishop or bishop shall say, Will you solemnly promise and swear to govern the people of this kingdom of England, and the dominions thereto belonging, according to the statutes in parliament agreed on, and the laws and customs of the same? — The king or queen shall say, I solemnly promise so to do.

              “Archbishop or bishop. Will you to your power cause law and justice, in mercy, to be executed in all your judgments? — King or queen. I will.

              “Archbishop or bishop. Will you to the utmost of your power maintain the laws of God, the true profession of the gospel, and the protestant reformed religion established by the law? And will you preserve unto the bishops and clergy of this realm, and to the churches committed to their charge, all such rights and privileges as by law do or shall appertain unto them, or any of them? — King or queen. All this I promise to do.

              “After this the king or queen, laying his or her hand upon the holy gospels, shall say, The things which I have here before promised I will perform and keep: so help me God. And then shall kiss the book.”

              THIS is the form so the coronation oath, as it is now prescribed by our laws: the principal articles of which appear to be at least as ancient as the mirror of justices, [6] and even as the time of Bracton: [7] but the wording of it was changed at the revolution, because (as the statute alleges) the oath itself had been framed in doubtful words and expressions, with relation to ancient laws and constitutions at this time unknown. [8] However, in what form soever it be conceived, this is most indisputably a fundamental and original express contract; though doubtless the duty of protection is impliedly as much incumbent on the sovereign before coronation as after: in the same manner as allegiance to the king becomes the duty of the subject immediately on the descent of the crown, before he has taken the oath of allegiance, or whether he ever takes it at all. This reciprocal duty of the subject will be considered in its proper place. At present we are only to observe, that in the king’s part of this original contract are expressed all the duties that a monarch can owe to his people; viz. to govern according to law: to execute judgment in mercy: and to maintain the established religion.

              And, with respect to the latter of these three branches, we may farther remark, that by the act of union, 5 Ann. c. 8. two preceding statutes are recited and confirmed; the one of the parliament of Scotland, the other of the parliament of England: which enact; the former, that every king at his Accession shall take and subscribe an oath, to preserve the protestant religion and presbyterian church government in Scotland: the latter, that at his coronation he shall take and subscribe a similar oath, to preserve the settlement of the church of England within England, Ireland, Wales, and Berwick, and the territories thereunto belonging.
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              CHAPTER THE SEVENTH.

                Of the King’s Prerogative↩

              IT was observed in a former chapter, [1] that one of the principal bulwarks of civil liberty, or (in other words) of the British constitution, was the limitation of the king’s prerogative by bounds so certain and notorious, that it is impossible he should ever exceed them, without the consent of the people, on the one hand; or without, on the other, a violation of that original contract, which in all states impliedly, and in ours most expressly, subsists between the prince and the subject. It will now be our business to consider this prerogative minutely; to demonstrate its necessity in general; and to mark out in the most important instances its particular extent and restrictions: from which considerations this conclusion will evidently follow, that the powers which are vested in the crown by the laws of England, are necessary for the support of society; and do not entrench any farther on our natural liberties, than is expedient for the maintenance of our civil.

              THERE cannot be a stronger proof of that genuine freedom, which is the boast of this age and country, than the power of discussing and examining, with decency and respect, the limits of the king’s prerogative. A topic, that in some former ages was thought too delicate and sacred to be profaned by the pen of a subject. It was ranked among the arcana imperii [imperial secrets]; and, like the mysteries of the bona dea [good goddess], was not suffered to be pried into by any but such as were initiated in its service; because perhaps the exertion of the one, like the solemnities of the other, would not bear the inspection of rational and sober inquiry. The glorious queen Elizabeth herself made no scruple to direct her parliaments to abstain from discoursing of matters of state; [2] and it was the constant language of this favorite princess and her ministers, that even that august assembly “ought not to deal, to judge, or to meddle, with her majesty’s prerogative royal.” [3] And her successor, king James the first, who had imbibed high notions of the divinity of regal sway, more than once laid it down in his speeches, that “as it is atheism and blasphemy in a creature to dispute what the deity may do, so it is presumption and sedition in a subject to dispute what a king may do in the height of his power: good Christians, he adds, will be content with God’s will, revealed in his word; and good subjects will rest in the king’s will, revealed in his law.” [4] 

              BUT, whatever might be the sentiments of some of our princes, this was never the language of our ancient constitution and laws. The limitation of the regal authority was a first and essential principle in all the Gothic systems of government established in Europe; though gradually driven out and overborne, by violence and chicane, in most of the kingdoms on the continent. We have seen, in the preceding chapter, the sentiments of Bracton and Fortescue, at the distance of two centuries from each other. And Sir Henry Finch, under Charles the first, after the lapse of two centuries more, though he lays down the law of prerogative in very strong and emphatic terms, yet qualifies it with a general restriction, in regard to the liberties of the people. “The king has a prerogative in all things, that are not injurious to the subject; for in them all it must be remembered, that the king’s prerogative stretches not to the doing of any wrong,” [5] Nihil enim aliud potest rex, nisi id solum quod de jure potest. [6] [For the king can only act according to law.] And here it may be some satisfaction to remark, how widely the civil law differs from our own, with regard to the authority of the laws over the prince, or (as a civilian would rather have expressed it) the authority of the prince over the laws. It is a maxim of the English law, as we have seen from Bracton, that ” rex debet esse sub lege, quia lex facit regem “ [“the king is subject to the law, because law makes the king”]: the imperial law will tell us, that ” in omnibus imperatoris excipitur fortuna; cui ipsas leges Deus subjecit.” [7] [“The emperor’s interest in all things is reserved; to whom God has made the laws themselves subject."] We shall not long hesitate to which of them to give the preference, as most conducive to those ends for which societies were framed, and are kept together; especially as the Roman lawyers themselves seem to be sensible of the unreasonableness of their own constitution. “Decet tamen principem,” says Paulus, ” servare leges, quibus ipse solutus est.” [8] [“Nevertheless it becomes a prince to protect those laws from which he is himself exempt."] This is at once laying down the principle of despotic power, and at the same time acknowledging its absurdity.

              By the word prerogative we usually understand that special pre-eminence, which the king has, over and above all other persons, and out of the ordinary course of the common law, in right of his regal dignity. It signifies, in its etymology, (from prae [before] and rogo [to ask]) something that is required or demanded before, or in preference to, all others. And hence it follows, that it must be in its nature singular and eccentric; that it can only be applied to those rights and capacities which the king enjoys alone, in contradistinction to others, and not to those which he enjoys in common with any of his subjects: for if once any one prerogative of the crown could be held in common with the subject, it would cease to be prerogative any longer. And therefore Finch [9] lays it down as a maxim, that the prerogative it that law in case of the king, which is law in no case of the subject.

              PREROGATIVES are either direct or incidental. The direct are such positive substantial parts of the royal character and authority, as are rooted in and spring from the king’s political person, considered merely by itself, without reference to any other extrinsic circumstance; as, the right of sending ambassadors, of creating peers, and of making war or peace. But such prerogatives as are incidental bear always a relation to something else, distinct from the king’s person; and are indeed only exceptions, in favor of the crown, to those general rules that are established for the rest of the community: such as, that no costs shall be recovered against the king; that the king can never be a joint-tenant; and that his debt shall be preferred before a debt to any of his subjects. These, and an infinite number of other instances, will better be understood, when we come regularly to consider the rules themselves, to which these incidental prerogatives are exceptions. And therefore we will at present only dwell upon the king’s substantive or direct prerogatives.

              THESE substantive or direct prerogatives may again be divided into three kings: being such as regard, first, the king’s royal character; secondly, his royal authority; and, lastly, his royal income. These are necessary, to secure reverence to his person, obedience to his commands, and an affluent supply for the ordinary expenses of government; without all of which it is impossible to maintain the executive power in due independence and vigor. Yet, in every branch of this large and extensive dominion, our free constitution has interposed such seasonable checks and restrictions, as may curb it from trampling on those liberties, which it was meant to secure and establish. The enormous weight of prerogative (if left to itself, as in arbitrary government it is) spreads havoc and destruction among all the inferior movements: but, when balanced and bridled (as with us) by its proper counterpoise, timely and judiciously applied, its operations are then equable and regular, it invigorates the whole machine, and enables every part to answer the end of its construction.

              IN the present chapter we shall only consider the two first of these divisions, which relate to the king’s political character and authority; or, in other words, his dignity and regal power; to which last the name of prerogative is frequently narrowed and confined. The other division, which forms the royal revenue, will require a distinct examination; according to the know distribution of the feudal writers, who distinguish the royal prerogatives into the majora and minora regalia [greater and lesser regalia], in the latter of which classes the rights of the revenue are ranked. For, to use their own words, ” majora regalia imperii prae-eminentiam spectant; minora vero ad commodum pecuniarium immediate attinent; et haec proprie fiscalia sunt, et ad jus fisci pertinent.” [10] [“The greater royalties of the kingdom appertain to dignity of station; but the inferior immediately concern the acquisition of money; these are properly fiscal, and relate to the rights of the king’s revenue."]

              FIRST, then, of the royal dignity. Under every monarchical establishment, it is necessary to distinguish the prince from his subjects, not only by the outward pomp and decorations of majesty, but also by ascribing to him certain qualities, as inherent in his royal capacity, distinct from and superior to those of any other individual in the nation. For, though a philosophical mind will consider the royal person merely as one man appointed by mutual consent to preside over many others, and will pay him that reverence and duty which the principles of society demand, yet the mass of mankind will be apt to grown insolent and refractory, if taught to consider their prince as a man of no greater perfection than themselves. The law therefore ascribes to the king, in his high political character, not only large powers and emoluments which form his prerogative and revenue, but likewise certain attributes of a great and transcendent nature; by which the people are led to consider him in the light of a superior being, and to pay him that awful respect, which may enable him with greater ease to carry on the business of government. This is that I understand by the royal dignity, the several branches of which we will now proceed to examine.

              I. AND, first, the law ascribes to the king the attribute of sovereignty, or pre-eminence. [11] ” Rex est vicarius,” says Bracton, ” et minister Dei in terra: omnis quidem sub eo est, et ipse sub nullo, nisi tantum sub Deo.” [“The King is the vicegerent and minister of God on earth: all are subject to him; and he is subject to none but to God alone."] He is said to have imperial dignity, and in charters before the conquest is frequently styled basileus and imperator, the titles respectively assumed by the emperors of the east and west. [12] His realm is declared to be an empire, and his crown imperial, by many acts of parliament, particularly the statutes 24 Hen. VIII. c. 12. and 25 Hen. VIII. c. 28; which at the same time declare the king to be the supreme head of the realm in matters both civil and ecclesiastical, and of consequence inferior to no man upon earth, dependent no on man, accountable to no man. Formerly there prevailed a ridiculous notion, propagated by the German and Italian civilians, than an emperor could do many things which a king could not, (as the creation of notaries and the like) and that all kings were in some degree subordinate and subject to the emperor of Germany or Rome. The meaning therefore of the legislature, when it uses these terms of empire and imperial, and applies them to the realm of England, is only to assert that our king is equally sovereign and independent within these his dominions, as any emperor is in his empire; [13] and owes no king of subjection to any other potentate upon earth. Hence it is, that no suit or action can be brought against the king, even in civil matters, because no court can have jurisdiction over him. For all jurisdiction implies superiority of power: authority to try would be vain and idle, without an authority to redress; and the sentence of a court would be contemptible, unless that court had power to command the execution of it; but who, says Finch, [14] shall command the king? Hence it is likewise, that by law the person of the king is sacred, even though the measures pursued in his reign be completely tyrannical and arbitrary: for no jurisdiction had this power, as was formerly claimed by the pope, the independence of the kingdom would be no more: and, if such a power were vested in any domestic tribunal, there would soon be an end of the constitution, by destroying the free agency of one of the constituent parts of the sovereign legislative power.

              ARE then, it may be asked, the subject of England totally destitute of remedy, in case the crown should invade their rights, either by private injuries, or public oppressions? To this we may answer, that the law has provided a remedy in both cases.

              AND, first, as to private injuries; if any person has, in point of property, a just demand upon the king, he must petition him in his court of chancery, where his chancellor will administer right as a matter of grace, though not upon compulsion. [15] And this is entirely consonant to what is laid down by the writers on natural law. “A subject, says Pufendorf, [16] so long as he continues a subject, has no way to oblige his prince to gave him his due, when he refuses it; though no wise prince will ever refuse to stand to a lawful contract. And, if the prince gives the subject leave to enter an action against him, upon such contract, in his own courts, the action itself proceeds rather upon natural equity, then upon the municipal laws.” For the end of such action is not to compel the prince to observe the contract, but to persuade him. And, as to personal wrongs; it is well observed by Mr. Locke, [17] “the harm which the sovereign can do in his own person not being likely to happen often, nor to extend itself far; nor being able by his single strength to subvert the laws, nor oppress the body of the people, (should any prince have so much weakness and ill nature as to endeavor to do it) — the inconvenience therefore of some particular mischiefs, that may happen sometimes, when a heady prince comes to the throne, are well recompensed by the peace of the public and security of the government, in the person of the chief magistrate being thus set out of the reach of danger.”

              NEXT, as to cases of ordinary public oppression, where the vitals of the constitution are not attacked, the law has also assigned a remedy. For, as a king cannot misuse his power, without the advice of evil counselors, and the assistance of wicked ministers, these men may be examined and punished. The constitution has therefore provided, by means of indictments, and parliamentary impeachments, that no man shall dare to assist the crown in contradiction to the laws of the land. But it is at the same time a maxim in those laws, that the king himself can do no wrong; since it would be a great weakness and absurdity in any system of positive law, to define any possible wrong, without any possible redress.

              FOR, as to such public oppressions as tend to dissolve the constitution, and subvert the fundamentals of government, they are cases which the law will not, out of decency, suppose; being incapable of distrusting those, whom it has invested with any part of the supreme power; since such distrust would render the exercise of that power precarious and impracticable. For, wherever the law expresses its distrust of abuse of power, it always vests of superior coercive authority in some other hand to correct it; the very notion of which destroys the idea of sovereignty. If therefore (for example) the two houses of parliament, or either of them, had avowedly a right to animadvert on the king, or each other, or if the king had a right to animadvert on the king, or each other, or if the king had a right to animadvert on either of the houses, that branch of the legislature, so subject to animadversion, would instantly cease to be part of the supreme power; the balance of the constitution would be overturned; and that branch or branches, in which this jurisdiction resided, would be completely sovereign. The supposition of law therefore is, that neither the king nor either house of parliament (collectively taken) is capable of doing any wrong; since in such cases the law feels itself incapable of furnishing any adequate remedy. For which reason all oppressions, which may happen to spring from any branch of the sovereign power, must necessarily be out of the reach of any stated rule, or express legal provision: but, if ever they unfortunately happen, the prudence of the times must provide new remedies upon new emergencies.

              INDEED, it is found by experience, that whenever the unconstitutional oppressions, even of the sovereign power, advance with gigantic strides and threaten desolation to a state, mankind will not be reasoned out of the feelings of humanity; nor will sacrifice their liberty by a scrupulous adherence to those political maxims, which were originally established to preserve it. And therefore, though the positive laws are silent, experience will furnish us with a very remarkable case, wherein nature and reason prevailed. When king James the second invaded the fundamental constitution of the realm, the convention declared an abdication, whereby the throne was rendered vacant, which induced a new settlement of the crown. And so far as this precedent leads, and no farther, we may now be allowed to lay down the law of redress against public oppression. If therefore any future prince should endeavor to subvert the constitution by breaking the original contract between king and people, should violate the fundamental laws, and should withdraw himself out of the kingdom; we are now authorized to declare that this conjunction of circumstance would amount to an abdication, and the throne would be thereby vacant. But it is not for us to say, that any one, or two, of these ingredients would amount to such a situation; for other circumstances which a fertile imagination may furnish, since both law and history are silent, it becomes us to be silent too; leaving to future generations, whenever necessity and the safety of the whole shall require it, the exertion of those inherent (though latent) powers of society, which no climate, no time, no constitution, no contract, can ever destroy or diminish.

              II. BESIDES the attribute of sovereignty, the law also ascribes to the king, in his political capacity, absolute perfection. The king can do no wrong. Which ancient and fundamental maxim is not to be understood, as if everything transacted by the government was of course just and lawful, but means only two things. First, that whatever is exceptionable in the conduct of public affairs is not to be imputed to the king, nor is he answerable for it personally to his people: for this doctrine would totally destroy that constitutional independence of the crown, which is necessary for the balance of power, in our free and active, and therefore compounded, constitution. And, secondly, it means that the prerogative of the crown extends not to do any injury: it is created for the benefit of the people, and therefore cannot be exerted to their prejudice. [18] 

              THE king, moreover, is not only incapable of doing wrong, but ever of thinking wrong: he can never mean to do an improper thing: in him is no folly or weakness. And therefore, if the crown should be induced to grant any franchise or privilege to a subject contrary to reason, or in any wise prejudicial to the commonwealth, or a private person, the law will not suppose the king to have meant either an unwise or an injurious action, but declares that the king was deceived in his grant; and thereupon such grant is rendered void, merely upon the foundation of fraud and deception, either by or upon those agents, whom the crown has thought proper to employ. For the law will not cast an imputation on that magistrate whom it entrusts with the executive power, as if he was capable of intentionally disregarding his trust: but attributes to mere imposition (to which the most perfect of sublunary beings must still continue liable) those little inadvertencies, which, if charged on the will of the prince, might lessen him in the eyes of his subjects.

              YET still, notwithstanding this personal perfection, which the law attributes to the sovereign, the constitution has allowed a latitude of supposing the contrary, in respect to both houses of parliament; each of which, in its turn, has exerted the right of remonstrating and complaining to the king even of those acts of royalty, which are most properly and personally his own; such as messages signed by himself, and speeches delivered from the throne. And yet, such is the reverence which is paid to the royal person, that though the two houses have an undoubted right to consider these acts of state in any light whatever, and accordingly treat them in their addresses as personally proceeding from the prince, yet, among themselves, (to preserve the more perfect decency, and for the greater freedom of debate) they usually suppose them to flow from the advice of the administration. But the privilege of canvassing thus freely the personal acts of the sovereign (either directly, or even through the medium of his reputed advisers) belongs to no individual, but is confined to those august assemblies; and there too the objections must be proposed with the utmost respect and deference. One member was sent to the tower, [19] for suggesting that his majesty’s answer to the address of the commons contained “high words, to fright the members out of their duty;” and another, [20] for saying that a part of the king’s speech “seemed rather to be calculated for the meridian of Germany than Great Britain,” and that the “king was a stranger to our language and constitution.”

              IN farther pursuance of this principle, the law also determines that in the king can be no negligence, or laches, and therefore no delay will bar his right. Nullum tempus occurrit regi [No time runs against the king] is the standing maxim upon all occasions: for the law intents that the king is always busied for the public good, and therefore has not leisure to assert his right within the times limited to subjects. [21] In the king also can be no stain or corruption of blood: for if the heir to the crown were attainted of treason or felony, and afterwards the crown should descend to him, this would purge the attainder ipso facto [by that fact]. [22] And therefore when Henry VII, who as earl of Richmond stood attainted, came to the crown, it was not thought necessary to pass an act of parliament to reverse this attainder; because, as lord Bacon in his history of that prince informs us, it was agreed that the assumption of the crown had at once purged all attainders. Neither can the king in judgment of law, as king, ever be a minor or under age; and therefore his royal grants and assents to acts of parliament are good, tough he has not in his natural capacity attained the legal age of twenty-one. [23] By a statute indeed, 28 Hen. VIII. c. 17. power was given to future kings to rescind and revoke all acts of parliament that should be made while they were under the age of twenty-four: but this was repealed by the statute 1 Edw. VI. C. 11. so far as related to that prince; and both statutes are declared to be determined by 24 Geo. II. c. 24. It has also been usually thought prudent, when the heir apparent has been very young, to appoint a protector, guardian, or regent, for a limited time: but the very necessity of such extraordinary provision is sufficient to demonstrate the truth of that maxim of the common law, that in the king is no minority; and therefore he has no legal guardian. [24] 

              III. A THIRD attribute of the king’s majesty is his perpetuity. The law ascribes to him, in his political capacity, an absolute immortality. The king never dies. Henry, Edward, or George may die; but the king survives them all. For immediately upon the decease of the reigning prince in his natural capacity, his kingship or imperial dignity, by act of law, without any interregnum or interval, is vested at once in his heir; who, is, eo instanti [instantly], king to all intents and purposes. And so tender is the law of supposing even a possibility of his death, that his natural dissolution is generally called his demise; demissio regis, vel coronae [demise of the king or crown]: an expression which signifies merely a transfer of property; for, as is observed in Plowden, [25] when we say the demise of the crown, we mean only that in consequence of the disunion of the king’s body natural from his body politic, the kingdom is transferred or demised to his successor; and so the royal dignity remains perpetual. Thus too, when Edward the fourth, in the tenth year of his reign, was driven from his throne for a few months by the house of Lancaster, this temporary transfer of his dignity was denominated his demise; and all process was held to be discontinued, as upon a natural death of the king. [26] 

              WE are next to consider those branches of the royal prerogative, which invest this our sovereign lord, thus all-perfect and immortal in his kingly capacity, with a number of authorities and powers; in the exertion whereof consists the executive part of government. This is wisely placed in a single hand by the British constitution, for the sake of unanimity, strength and dispatch. Were it placed in many hands, it would be subject to may wills: many wills, if disunited and drawing different ways, create weakness in a government: and to unite those several wills, and reduce them to one, is a work of more time and delay than the exigencies of state will afford. The king of England is therefore not only the chief, but properly the sole, magistrate of the nation; all others acting by commission from, and in due subordination to him: in like manner as, upon the great revolution in the Roman state, all the powers of the ancient magistracy of the commonwealth were concentrated in the new emperor; so that, as Gravina [27] expresses it, ” in ejus unius persona veteris reipublicae vis atque majestas per cumulatas magistratuum potestates exprimebatur.” [“All the power and majesty of the old commonwealth were concentrated in the person of that one man by the united powers of the magistrates."]

              AFTER what has been premised in this chapter, I shall not (I trust) be considered as an advocate for arbitrary power, when I lay it down as a principle, that in the exertion of lawful prerogative, the king is and ought to be absolute; that is, so far absolute, that there is no legal authority that can either delay or resist him. He may reject what bills, may make what treaties, may coin what money, may create what peers, may pardon what offenses he pleases: unless where the constitution has expressly, or by evident consequence, laid down some exception or boundary; declaring, that thus far the prerogative shall go and no farther. For otherwise the power of the crown would indeed be but a name and a shadow, insufficient for the ends of government, if, where its jurisdiction is clearly established and allowed, any man or body of men were permitted to disobey it, in the ordinary course of law: I say, in the ordinary course of law; for I do not now speak of those extraordinary recourses to first principles, which are necessary when the contracts or society are in danger of dissolution, and the law proves too weak a defense against the violence of fraud or oppression. And yet the want of attending to this obvious distinction has occasioned these doctrines, of absolute power in the price and of national resistance by the people, to be much misunderstood and perverted by the advocates for slavery on the one hand, and the demagogues of faction on the other. The former, observing the absolute sovereignty and transcendent dominion of the crown laid down (as it certainly is) most strongly and emphatically in our lawbooks, as well as our homilies, have denied that any case can be excepted from so general and positive a rule; forgetting how impossible it is, in any practical system of laws, to pint out beforehand those eccentric remedies, which the sudden emergence of national distress may dictate, and which that alone can justify. On the other hand, over-zealous republicans, feeling the absurdity of unlimited passive obedience, have fancifully (or sometimes factiously) gone over to the other extreme: and, because resistance is justifiable to the person of the prince when the being of the state is endangered, and the public voice proclaims such resistance necessary, they have therefore allowed to every individual the right of determining this expedience, and of employing private force to resist even private oppression. A doctrine productive of anarchy, and (in consequence) equally that to civil liberty as tyranny itself. For civil liberty, rightly understood, consists in protecting the rights of individuals by the united force of society: society cannot be maintained, and of course can exert no protection, without obedience to some sovereign power: and obedience is an empty name, it every individual has a right to decide how far he himself shall obey.

              IN the exertion therefore of those prerogatives, which the law has given him, the king is irresistible and absolute, according to the forms of the constitution. And yet, if the consequence of that exertion be manifestly to the grievance or dishonor of the kingdom, the parliament will call his advisers to a just and severe account. For prerogative consisting (as Mr. Locke [28] has well defined it) in the discretionary power of acting for the public good, where the positive laws are silent, if that discretionary power be abused to the public detriment, such prerogative is exerted in an unconstitutional manner. Thus the king may make a treaty with a foreign state, which shall irrevocably bind the nation; and yet, when such treaties have been judged pernicious, impeachments have pursued those ministers, by whose agency or advice they were concluded.

              THE prerogatives of the crown (in the sense under which we are now considering them) respect either this nation’s intercourse with foreign nations, or its own domestic government and civil polity.

              WITH regard to foreign concerns, the king is the delegate or representative of his people. It is impossible that the individuals of a state, in their collective capacity, can transact the affairs of that state with another community equally numerous as themselves. Unanimity must be wanting to their measures, and strength to the execution of their counsels. In the king therefore, as in a center, all the rays of his people are united, and form by that union a consistency, splendor, and power, that make him feared and respected by foreign potentates; who would scruple to enter into any engagements, that must afterwards be revised and ratified by a popular assembly. What is done by the royal authority, with regard to foreign powers, is the act of the whole nation: what is done without the king’s concurrence is the act only of private men. And so far is this point carried by our law, that it has been held, [29] that should all the subjects of England make war with a king in league with the king of England, without the royal assent, such war is no breach of the league. And, by the statute 2 Hen. V. c. 6. any subject committing acts of hostility upon any nation in league with the king, was declared to be guilty of high treason: and, though that act was repealed by the statute 20 Hen. VI. c. 11. so far as relates to the making this offense high treason, yet still it remains a very great offense against the law of nations, and punishable by our laws, either capitally or otherwise, according to the circumstances of the case.

              I. THE king therefore, considered as the representative of his people, has the sole power of sending ambassadors to foreign states, and receiving ambassadors at home. This may lead us into a short inquiry, how far the municipal laws of England intermeddle with or protect the rights of these messengers from one potentate to another, whom we call ambassadors.

              THE rights, the powers, the duties, and the privileges of ambassadors are determined by the law of nature and nations, and not by any municipal constitutions. For, as they represent the persons of their respective masters, who owe no subjection to any laws but those of their own country, their actions are not subject to the control of the private law of that state, wherein they are appointed to reside. He that is subject to the coercion of laws is necessarily dependent on that power by whom those laws were made: but an ambassador ought to be independent of every power, except that by which he is sent; and of consequence ought not to be subject to the mere municipal laws of that nation, wherein he is to exercise his functions. If he gruffly offends, or makes an ill use of his character, he may be sent home and accused before his master; [30] who is bound either to do justice upon him, or avow himself the accomplice of his crimes. [31] But there is great dispute among the writers on the laws of nations, whether this exemption of ambassadors extends to all crimes, as well nature as positive; or whether it only extends to such as are mala prohibita, as coining, and not to those that are mala in se, as murder. [32] Our law seems to have formerly taken in the restriction, as well as the general exemption. For it has been held, both by our common lawyers and civilians, [33] that an ambassador is privileged by the law of nature and nations; and yet, if he commits any offense against the law of reason and nature, he shall lose his privilege: [34] and that therefore, if an ambassador conspires the death of the king in whose land he is, he may be condemned and executed for treason; but if he commits any other species of treason, it is otherwise, and he must be sent to his own kingdom. [35] And these positions seem to be built upon good appearance of reason. For since, as we have formerly shown, all municipal laws act in subordination to the primary law of nature, and, where thy annex a punishment to natural crimes, are only declaratory of and auxiliary to that law; therefore to this natural, universal rule of justice ambassadors, as well as other men, are subject in all countries; and of consequence it is reasonable that wherever they transgress it, there they shall be liable to make atonement. [36] But, however these principles might formerly obtain, the general practice of this country, as well as of the rest of Europe seems now to have adopted the sentiments of the learned Grotius, that the security of ambassadors is of more importance than the punishment of a particular crime. [37] And therefore few, if any, examples have happened within a century past, where an ambassador has been punished for any offense, however atrocious in its nature.

              IN respect to civil suits, all the foreign jurists agree, that neither an ambassador, nor any of his train or comites [attendants], can be prosecuted for any debt or contract in the courts of the kingdom wherein he is sent to reside. Yet Sir Edward Coke maintains, that, if an ambassador make a contract which is good jure gentium [law of nations], he shall answer for it here. [38] But the truth is, so few cases (if any) had arisen, wherein the privilege was either claimed or disputed, even with regard to civil suits, that our law books are silent upon it, previous to the reign of queen Anne; when an ambassador from Peter the great, czar of Muscovy, was actually arrested, and taken out of his coach in London, [39] for a debt of 50œ which he had there contracted. Instead of applying to be discharged upon his privilege, he gave bail to the action, and the next day complained to the queen. The persons who were concerned in the arrest were examined before the privy council (of which the lord chief justice Holt was at the same time sworn a member) [40] and seventeen were committed to prison: [41] most of whom were prosecuted by information in the court of queen’s bench, at the suit of the attorney general, [42] and at their trial before the lord chief justice were convicted of the facts by the jury; [43] reserving the question of law, how far those facts were criminal, to be afterwards argued before the judges; which question was never determined. In the mean time the czar resented this affront very highly, and demanded that the sheriff of Middlesex and all others concerned in the arrest should be punished with instant death. [44] But the queen (to the amazement of that despotic court directed her secretary to inform him, “that she could inflict no punishment upon any, the meanest of the subjects unless warranted by the law of the land, and therefore was persuaded that he would not insist upon impossibilities.” [45] To satisfy however the clamors of the foreign ministers, (who made it a common cause) as well as to appease the wrath of Peter, a bill was brought into parliament, [46] and afterwards passed into a law, [47] to prevent and to punish such outrageous insolence for the future. And with a copy of his act, elegantly engrossed and illuminated, accompanied by a letter from the queen, an ambassadors extraordinary [48] was commissioned to appear at Moscow, [49] who declared “that though her majesty could not inflict such a punishment as was required, because of the defect in that particular of the former established constitutions of her kingdom, yet, with the unanimous consent of the parliament, she had caused a new act to be passed, to serve as a law for the future.” This humiliating step was accepted as a full satisfaction by the czar; and the offenders, at his request, were discharged from all farther prosecution.

              This statute [50] recites the arrest which had been made, “in contempt of the protection granted by her majesty, contrary to the law of nations, and in prejudice of the rights and privileges, which ambassadors and other public ministers have at all times been thereby possessed of, and ought to be kept sacred and inviolable:” wherefore it enacts, that for the future all process whereby the person of any ambassador, or of his domestic or domestic servant, may be arrested, or his goods distrained or seized, shall be utterly null and void; and the persons prosecuting, soliciting, or executing such process shall be deemed violators of the law of nations, and disturbers of the public repose; and shall suffer such penalties and corporal punishment as the lord chancellor and the two chief justices, or any two of them, shall think fit. But it is expressly provided, that no trader, within the description of the bankrupt laws, who shall be in the service of any ambassador, shall be privileged or protected by this act; nor shall any one be punished for arresting an ambassador’s servant, unless his name be registered with the secretary of state, and by him transmitted to the sheriffs of London and Middlesex. Exceptions, that are strictly conformable to the rights of ambassadors, [51] as observed in the most civilized countries. And, in consequence of this statute, thus enforcing the law of nations, these privileges are now held to be part of the law of the land, and are usually allowed in the court of common law. [52] 

              II. IT is also the king’s prerogative to make treaties, leagues, and alliances with foreign states and princes. For it is by the law of nations essential to the goodness of a league, that it be made by the sovereign power; [53] and then it is binding upon the whole community: and in England the sovereign power, quoad hoc [as to this], is vested in the person of the king. Whatever contracts therefore he engages in, no other power in the kingdom can legally delay, resist, or annul. And yet, lest this plenitude of authority should be abused to the detriment of the public, the constitution (as was hinted before) has here interposed a check, by the means of parliamentary impeachment, for the punishment of such ministers as advise or conclude any treaty, which shall afterwards be judged to derogate from the honor and interest of the nation.

              III. UPON the same principle the king has also the sole prerogative of making war and peace. For it is held by all the writers on the law of nature and nations, that the right of making war, which by nature subsisted in every individual, is given up by all private persons that enter into society, and is vested in the sovereign power: [54] and this right is given up not only by individuals, but even by the entire body of people, that are under the dominion of a sovereign. It would indeed be extremely improper, that any number of subjects should have the power of binding the supreme magistrate, and putting him against his will in a state of war. Whatever hostilities therefore may be committed by private citizens, the state ought not to be affected thereby; unless that should justify their proceedings, and thereby become partner in the guilt. Such unauthorized volunteers in violence are not ranked among open enemies, but are treated like pirates and robbers: according to that rule of the civil law; [55] hostes hi sunt qui nobis, aut quibis nos, publice bellum decrevimus: caeteri latrones aut praedones sunt. [Those are enemies who have publicly declared war against us, or against whom we have publicly declared war; all others are thieves or robbers.] And the reason which is given by Grotius, [56] why according to the law of nations a denunciation of war ought always to precede the actual commencement of hostilities, is not so much that the enemy may be put upon his guard, (which is matter rather of magnanimity that right) but that it may be certainly clear that the war is not undertaken by private persons, but by the will of the whole community; whose right of willing is in this case transferred to the supreme magistrate by the fundamental laws of society. So that, in order to make a war completely effectual, it is necessary with us in England that it be publicly declared and duly proclaimed by the king’s authority; and, then, all parts of both the contending nations, from the highest to the lowest, are bound by it. And, wherever the right resides of beginning a national war, there also must reside the right of ending it, or the power of making peace. And the same check of parliamentary impeachment, for improper or inglorious conduct, in beginning, conducting, or concluding a national war, is in general sufficient to restrain the ministers of the crown from a wanton or injurious exertion of this great prerogative.

              IV. BUT, as the delay of making war may sometimes be detrimental to individuals who have suffered by depredations from foreign potentates, our laws have in some respect armed the subject with powers to impel the prerogative; by directing the ministers of the crown to issue letters of marque and reprisal upon due demand: the prerogative of granting which is nearly related to, and plainly derived from, that other of making war; this being indeed only an incomplete state of hostilities, and generally ending in a formal denunciation of war. These letters are grantable by the law of nations, [57] whenever the subject of one state are oppressed and injured by those of another; and justice is denied by that state to which the oppressor belongs. In this case letters or marque and reprisal (words in themselves synonymous and signifying a taking in return) may be obtained, in order to seize the bodies or goods of the subjects of the offending state, until satisfaction be made, wherever they happen to be found. Indeed this custom of reprisals seems dictated by nature herself; and accordingly we find in the most ancient times very notable instances of it. [58] But here the necessity is obvious of calling in the sovereign power, to determine when reprisals may be made; else every private sufferer would be a judge in his own cause. And, in pursuance of this principle, it is with us declared by the statute 4 Hen. V. c. 7. that, it any subjects of the realm are oppressed in time of truce by any foreigners, the king will grant marque in due form, to all that feel themselves grieved. Which form is thus directed to be observed: the sufferer must first apply to the lord privy-seal, and he shall make out letters of request under the privy seal; and, if, after such request of satisfaction made, the party required do not within convenient time make due satisfaction or restitution to the party grieved, the lord chancellor shall make him out letters of marque under the great seal; and by virtue of these he may attack and seize the property of the aggressor nation, without hazard of being condemned as a robber or pirate.

              V. UPON exactly the same reason stands the prerogative of granting safe-conducts, without which by the law of nations no member of one society has a right to intrude into another. And therefore Pufendorf very justly resolves, [59] that it is left in the power of all states, to take such measures about the admissions of strangers, as they think convenient; those being ever excepted who are driven on the coasts by necessity, or by any cause that deserves pity or compassion. Great tenderness is shown by our laws, not only to foreigners in distress (as will appear when we come to speak of shipwrecks) but with regard also to the admissions of strangers who come spontaneously. For so long as their nation continues at peace with ours, and they themselves behave peaceably, they are under the king’s protection; though liable to be sent home whenever the king sees occasion. But no subject of a nation at war with us can, by the law of nations, come into the realm, nor can travel himself upon the high seas, or send his goods and merchandise from one place to another, without danger of being seized by our subject, unless he had letters of safe-conduct; which by diverse ancient statutes [60] must be granted under the king’s great seal and enrolled in chancery, or else are of no effect: the king being supposed the best judge of such emergencies, as may deserve exception from the general law of arms. But passports under the king’s sign manual, or licenses from his ambassadors abroad, are now more usually obtained, and are allowed to be of equal validity.

              INDEED the law of England, as a commercial country, pays a very particular regard to foreign merchants in innumerable instances. One I cannot omit to mention: that by magna carta [61] it is provided, that all merchants (unless publicly prohibited beforehand) shall have safe conduct to depart from, to come into, to tarry in, and to go through England, for the exercise of merchandise, without any unreasonable imposts, except in time of war: and, if a war breaks out between us and their country, they shall be attached (if in England) without harm of body or goods, till the king or his chief justiciary be informed how our merchants are treated in the land with which we are at war; and, if ours be secure in that land, they shall be secure in ours. This seems to have been a common rule of equity among all the northern nations; for we learn from Stiernhook, [62] that it was a maxim among the Goths and Swedes, ” quam legem exteri nobis posuere, eandem illis ponemus.” [“We impose the same law on foreign merchants that they impose on us."] But it is somewhat extraordinary, that it should have found a place in magna carta, a mere interior treaty between the king and his natural-born subjects; which occasions the learned Montesquieu to remark with a degree of admiration, “that the English have made the protection of foreign merchants one of the articles of their national liberty.” [63] But indeed it well justifies another observation which he has made, [64] “that the English know better than any other people upon earth, how to value at the same time these three great advantages, religion, liberty, and commerce.” Very different from the genius of the Roman people; who in their manners, their constitution, and even in their laws, treated commerce as a dishonorable employment, and prohibited the exercise thereof to persons of birth, or rank, or fortune: [65] and equally different from the bigotry of the canonists, who looked on trade as inconsistent with Christianity, [66] and determined at the council of Melfi, under pope Urban II, A. D. 1090, that it was impossible with a safe conscience to exercise any traffic, or follow the profession of the law. [67] 

              THESE are the principal prerogatives of the king, respecting this nation’s intercourse with foreign nations; in all of which he is considered as the delegate or representative of his people. But in domestic affairs he is considered in a great variety of characters, and from thence there arises an abundant number of other prerogatives.

              I. FIRST, he is a constituent part of the supreme legislative power; and, as such, has the prerogative of rejecting such provisions in parliament, is he judges improper to be passed. The expediency of which constitution has before been evinced at large. [68] I shall only farther remark, that the king is not bound by any act of parliament, unless he be named therein by special and particular words. The most general words that can be devised (“any person or persons, bodies politic, or corporate, etc.") affect not him in the least, if they may tend to restrain or diminish any of his rights or interests. [69] For it would be of most mischievous consequence to the public, if the strength of the executive power were liable to be curtailed without its own express consent, by constructions and implications of the subject. Yet where an act of parliament is expressly made for the preservation of public rights and the suppression of public wrongs, and does not interfere with the established rights or the crown, it is said to be binding as well upon the king as upon the subject: [70] and, likewise, the king may take the benefit on any particular act, though he be not especially named. [71] 

              II. THE king is considered, in the next place, as the generalissimo, or the first in military command, within the kingdom. The great end of society is to protect the weakness of individuals by the united strength of the community: and the principal use of government is to direct that united strength in the best and most effectual manner, to answer the end proposed. Monarchical government is allowed to be the fittest of any for this purpose: it follows therefore, from the very end of its institution, that in a monarchy the military power must be trusted in the hands of the prince.

              IN this capacity therefore, of general of the kingdom, the king has the sole power of raising and regulating fleets and armies. Of the manner in which they are raised and regulated I shall speak more, when I come to consider the military state. We are now only to consider the prerogative of enlisting and of governing them: which indeed was disputed and claimed, contrary to all reason and precedent, by the long parliament of king Charles I; but, upon the restoration of his son, was solemnly declared by the statute 13 Car. II. c. 6. to be in the king alone: for that the sole supreme government and command of the militia within all his majesty’s realms and dominions, and of all forces by sea and land, and of all sorts and places of strength, ever was and is the undoubted right of his majesty, and his royal predecessors, kings and queens of England; and that both or either house of parliament cannot, nor ought to, pretend to the same.

              THIS statute, it is obvious to observe, extends not only to fleets and armies, but also to forts, and other places of strength, within the realm; the sole prerogative as well of erecting, as manning and governing of which, belongs to the king is his capacity of general of the kingdom: [72] and all lands were formerly subject to a tax, for building of castles wherever the king thought proper. This was one of the three things, from contributing to the performance of which no lands were exempted; and therefore called by our Saxon ancestors the trinoda necessitas: scopontis reparatio, arcis constructio, et expeditio contra hostem. [73] [The threefold obligation: to repair bridges, build towers, and serve against the enemy.] And this they were called upon to do so often, that, as Sir Edward Coke from M. Paris assures us, [74] there were in the time of Henry II 1115 castles subsisting in England. The inconvenience of which, when granted out to private subjects, the lordly barons of those times, was severely felt by the whole kingdom; for, as William of Newbury remarks in the reign of king Stephen, ” erant in Anglia quodammodo tot reges vel potius tyranni quot domini castellorum “ [“there were in England, in effect, as many kings, or rather tyrants, as lords of castles”]: but it was felt by none more sensibly than by two succeeding princes, king John and king Henry III. And therefore, the greatest part of them being demolished in the barons’ wars, the kings of after times have been very cautious of suffering them to be rebuilt in a fortified manner: and Sir Edward Coke lays it down, [75] that no subject can build a castle, or house of strength embattled, or other fortress defensible, without the license of the king; for the danger which might ensue, if every man at his pleasure might do it.

              It is partly upon the same, and partly upon a fiscal foundation, to secure his marine revenue, that the king has the prerogative of appointing ports and havens, or such places only, for persons and merchandise to pass into and out of the realm, as he in his wisdom sees proper. By the feudal law all navigable rivers and havens were computed among the regalia, [76] and were subject to the sovereign of the state. And in England it has always been held, that the king is lord of the whole shore, [77] and particularly is the guardian of the ports and havens, which are the inlets and gates of the realm: [78] and therefore, so early as the reign of king John, we find ships seized by the king’s officers for putting in at a place that was not a legal port. [79] These legal ports were undoubtedly at first assigned by the crown; since to each of them a court of portmore is incident, [80] the jurisdiction of which must flow from the royal authority: the great ports of the sea are also referred to, as well known and established, by statute 4 Hen. IV. c. 20. which prohibits the landing elsewhere under pain of Confiscation: and the statute 1 Eliz. c. 11. recites that the franchise of lading and discharging had been frequently granted by the crown.

              But though the king had a power of granting the franchise of havens and ports, yet he had not the power of resumption, or of narrowing and confining their limits when once established; but any person had a right to load or discharge his merchandise in any part of the haven: whereby the revenue of the customs was much impaired and diminished, by fraudulent landings in obscure and private corners. This occasioned the statutes of 1 Eliz. c. 11. and 13 & 14 Car. II. c. 11.. 14. which enable the crown by commission to ascertain the limits of all ports, and to assign proper wharfs and quays in each port, for the exclusive landing and loading of merchandise.

              The erection of beacons, light-houses, and sea-marks, is also a branch of the royal prerogative: whereof the first were anciently used in order to alarm the country, in case of the approach of an enemy; and all of them are signally useful in guiding and preserving vessels at sea by night as well as by day. For this purpose the king has the exclusive power, by commission under his great seal, [81] to cause them to be erected in fit and convenient places, [82] as well upon the lands of the subject as upon the demesnes of the crown: which power is usually vested by letters patent in the office of lord high admiral. [83] And by statute 8 Eliz. c. 13. the corporation of the trinity-house are empowered to set up any beacons or sea-marks wherever they shall think them necessary; and if the owner of the land or any other person shall destroy them, or shall take down any steeple, tree, or other known sea-mark, he shall forfeit 100œ or, in case of inability to pay it, shall be ipso facto outlawed.

              To this branch of the prerogative may be referred the power vested in his majesty, by statutes 12 Car. II. c. 4. and 29 Geo. II. c. 16. of prohibiting the exportation of arms of ammunition out of this kingdom, under severe penalties: and likewise the right which the king has, whenever he sees proper, of confining his subjects to stay within the realm, or of recalling them when beyond the seas. By the common law, [84] every man may go out of the realm for whatever cause he pleases, without obtaining the king’s leave; provided he is under no injunction of staying at home: (which liberty was expressly declared in king John’s great charter, though left out in that of Henry III) but, because that every man ought of right to defend the king and his realm, therefore the king at his pleasure may command him by his writ that he go not beyond the seas, or out of the realm without license; and if he do the contrary, he shall be punished for disobeying the king’s command. Some persons were anciently were, that, by reason of their stations, were under a perpetual prohibition of going abroad without license obtained; among which were reckoned all peers, on account of their being counselors of the crown; all knights, who were bound to defend the kingdom from invasions; all ecclesiastics, who were expressly confined by cap. 4. of the constitutions of Clarendon, on account of their attachment in the times of popery to the see of Rome; all archers and other artificers, lest they should instruct foreigners to rival us in their several trades and manufactures. This was law in the times of Britton, [85] who wrote in the reign of Edward I: and Sir Edward Coke [86] gives us many instances to this effect in the time of Edward III. In the succeeding reign the affair of traveling were a very different aspect: as act of parliament being made, [87] forbidding all persons whatever to go abroad without license; except only the lords and other great men of the realm; and true and notable merchants; and the king’s soldiers. But this act was repealed by the statute 4 Jac. I. c. 1. And at present every body has, or at least assumes, the liberty of going abroad when he pleases. Yet undoubtedly if the king, by writ of ne exeat regnum, under his great seal or privy seal, thinks proper to prohibit him from so doing; or if the king sends a writ to any man, when abroad, commanding his return; and in either case the subject disobeys; it is a high contempt of the king’s prerogative, for which the offender’s lands shall be seized till he return; and then he is liable to fine and imprisonment. [88] 

              III. ANOTHER capacity, in which the king is considered in domestic affairs, is as the fountain of justice and general conservator of the peace of the kingdom. By the fountain of justice the law does not mean the author or original, but only the distributor. Justice is not derived from the king, as from his free gift; but he is the steward of the public, of dispense it to whom it is due. [89] He is not the spring, but the reservoir; from whence right and equity are conducted, by a thousand channels, to every individual. The original power of judicature, by the fundamental principles of society, is lodged in the society at large: but as it would be impracticable to render complete justice to every individual, by the people in their collective capacity, therefore every nation has committed that power to certain select magistrates, who with more case and expedition can hear and determine complaints; and in England this authority has immemorially been exercised by the king of his substitutes. He therefore has alone the right of erecting courts of judicature: for, though the constitution of the kingdom has entrusted him with the whole executive power of the laws, it is impossible, as well as improper, that he should personally carry into execution this great and extensive trust: it is consequently necessary, that courts should be erected, to assist him in executing this power; and equally necessary, that, if erected, they should be erected by his authority. And hence it is, that all jurisdictions of courts are either mediately or immediately derived from the crown, their proceedings run generally in the king’s name, they pass under his seal, and are executed by his officers.

              IT is probable, and almost certain, that in very early times, before our constitution arrived at its full perfection, our kings in person often heard and determined causes between and party. But at present, by the long and uniform usage of many ages, our kings have delegated their whole judicial power to the judges of their several courts; which are the grand depositary of the fundamental laws of the kingdom, and have gained a known and stated jurisdiction, regulated by certain and established rules, which the crown itself cannot now alter but by act of parliament. [90] And, in order to maintain both the dignity and independence of the judges in the superior courts, it is enacted by the statute 13 W. III. c. 2. that their commissions shall be made (not, as formerly, durante bene placito [during pleasure], but) quamdiu bene se gesserint [so long as they act uprightly], and their salaries ascertained and established; but that it may be lawful to remove them on the address of both houses of parliament. And now, by the noble improvements of that law in the statute of 1 Geo. III. c. 23. enacted at the earnest recommendation of the king himself from the throne, the judges are continued in their offices during their good behavior, notwithstanding any demise of the crown (which was formerly held [91] immediately to vacate their seats) and their full salaries are absolutely secured to them during the continuance of their commissions: his majesty having been pleased to declare, that “he looked upon the independence and uprightness of the judges, as essential to the impartial administration of justice; as one of the best securities of the rights and liberties of his subjects; and as most conducive to the honor of the crown.” [92] 

              IN criminal proceedings, or prosecutions for offenses, it would still be a higher absurdity, if the king personally sat in judgment; because in regard to these he appears in another capacity, that of prosecutor. All offenses are either against the king’s peace, or his crown and dignity; and are so laid in every indictment. For, though in their consequences they generally seem (except in the case of treason and a very few others) to be rather offenses against the kingdom than the king; yet, as the public, which is an invisible body, has delegated all its power and rights, with regard to the execution of the laws, to one visible magistrate, all affronts to that power, and breaches of those rights, are immediately offenses against him, to whom they are so delegated by the public. He is therefore the proper person to prosecute for all public offenses and breaches of the peace, being the person injured in the eye of the law. And this notion was carried for far in the old Gothic constitution, (wherein the king was bound by his coronation oath to conserve the peace that in case of any forcible injury offered to the person of a fellow subject, the offender was accused of a kind of perjury, in having violated the king’s coronation oath; dicebatur fregisse juramentum regis juratum. [93] [He was said to have broken the sworn oath of the king.] And hence also arises another branch of the prerogative, that of pardoning offenses; for it is reasonable that he only who is injured should have the power of forgiving. Of prosecutions and pardons I shall treat more at large hereafter; and only mention them here, in this cursory manner, to show the constitutional grounds of this power of the crown, and how regularly connected all the links are in this vast chain of prerogative.

              IN this distinct and separate existence of the judicial power, in a peculiar body of men, nominated indeed, but not removable at pleasure, by the crown, consists one main preservative of the public liberty; which cannot subsist long in any state, unless the administration of common justice be in some degree separated both from the legislative and also from the executive power. Were it joined with the legislative, the life, liberty, and property, of the subject would be in the hands of arbitrary judges, whose decisions would be then regulated only by their own opinions, and not by any fundamental principles of law; which, though legislators may depart from, yet judges are bound to observe. Were it joined with the executive, this union might soon be an overbalance for the legislative. For which reason, by the statute of 16 Car. I. c. 10. which abolished the court of star chamber. Effectual care is taken to remove all judicial power out of the hands of the king’s privy council; who, as then was evident from recent instances, might soon be inclined to pronounce that for law, which was most agreeable to the prince or his officers. Nothing therefore is more to be avoided, in a free constitution, than uniting the provinces of a judge and minister of state. And indeed, that the absolute power, claimed and exercised n a neighboring nation, is more tolerable than that of the eastern empires, is in great measure owing to their having vested the judicial power in their parliaments, a body separate and distinct from both the legislative and executive: and, if ever that nation recovers its former liberty, it will owe it to the efforts of those assemblies. In Turkey, where everything is centered in the sultan or his ministers, despotic power is in its meridian, and wears a more dreadful aspect.

              A CONSEQUENCE of this prerogative is the legal ubiquity of the king. His majesty, in the eye of the law, is always present in all his courts, though he cannot personally distribute justice. [94] His judges are the mirror by which the king’s image is reflected. It is the regal office, and not the royal person, that is always present in court, always ready to undertake prosecutions, or pronounce judgment, for the benefit and protection of the subject. And from this ubiquity it follows, that the king can never be nonsuit; [95] for a nonsuit is the desertion of the suit or action by the non-appearance of the plaintiff in court. For the same reason also, in the forms of legal proceedings, the king is not said to appear by his attorney, as other men do; for he always appears in contemplation of law in his own proper person. [96] 

              FROM the same original, of the king’s being the fountain of justice, we may also deduce the prerogative of issuing proclamations, which is vested in the king alone. These proclamations have then a binding force, when (as Sir Edward Coke observes [97]) they are grounded upon and enforce the laws of the realm. For, though the making of laws is entirely the work of a distinct part, the legislative branch, of the sovereign power, yet the manner, time, and circumstances of putting those laws in execution must frequently be left to the discretion of the executive magistrate. And therefore his constitutions or edicts, concerning these points, which we call proclamations, are binding upon the subject, where they do not either contradict the old laws, or tend to establish new ones; but only enforce the execution of such laws as are already in being, in such manner as the king shall judge necessary. Thus the established law is, that the king may prohibit any of his subjects from leaving the realm: a proclamation therefore forbidding this in general for three weeks, by laying an embargo upon all shipping in time of war, [98] will be equally binding as an act of parliament, because founded upon a prior law. A proclamation for disarming papists [99] is also binding, being only in execution of what the legislature has first ordained: but a proclamation for allowing arms to papists, or for disarming any protestant subject, will not bind; because the first would be to assume a dispensing power, the latter a legislative one; to the vesting of either of which in any single person the laws of England are absolutely strangers. Indeed by the statute 31 Hen. VIII. c. 8. it was enacted, that the king’s proclamations should have the force of acts of parliament: a statute, which was calculated to introduce the most despotic tyranny; and which must have proved fatal to the liberties of this kingdom, had it not been luckily repealed in the minority of his successor, about five years after.

              IV. THE king is likewise the fountain of honor, of office, and of privilege: and this in a different sense from that wherein he is styled the fountain of justice; for here he is really the parent of them. It is impossible that government can be maintained without a due subordination of rank; that the people may know and distinguish such as are set over them, in order to yield them their due respect and obedience; and also that the officers themselves, being encouraged by emulation and the hopes of superiority, may the better discharge their functions: and the law supposes, that no one can be so good a judge of their several merits and services, as the king himself who employs them. It has therefore entrusted with him the sole power of conferring dignities and honors, in confidence that he will bestow them upon none, but such as deserve them. And therefore all degrees of nobility, of knighthood, and other titles, are received by immediate grant from the crown: either expressed in writing, by writs or letters patent, as in the creations of peers and baronets; or by corporeal investiture, as in the creation of a simple knight.

              FROM the same principle also arises the prerogative of erecting and disposing of offices: for honors and offices are in their nature convertible and synonymous. All offices under the crown carry in the eye of the law an honor along with them; because they imply a superiority of parts and abilities, being supposed to be always filled with those that are most able to execute them. And, on the other hand, all honors in their original had duties or offices annexed to them: an earl, comes, was the conservator or governor of a county; and a knight, miles, was bound to attend the king in his wars. For the same reason therefore that honors are in the disposal of the king, offices ought to be so likewise; and as the king may create new titles, so may he create new offices: but with this restriction, that he cannot create new offices with new fees annexed to them, nor annex new fees to old offices; for this would be a tax upon the subject, which cannot be imposed but by act of parliament. [100] Wherefore, in 13 Hen. IV, a new office being created by the king’s letters patent for measuring cloths, with a new fee for the same, the letters patent were, on account of the new fee, revoked and declared void in parliament.

              UPON the same, or a like reason, the king has also the prerogative of conferring privileges upon private persons. Such as granting place or precedence to any of his subjects, as shall seem good to his royal wisdom: [101] or such as converting aliens, or persons born out of the king’s dominions, into denizens; whereby some very considerable privileges of natural-born subjects are conferred upon them. Such also is the prerogative of erecting corporations; whereby a number of private persons are united and knit together, and enjoy many liberties, powers, and immunities in their politic capacity, which they were utterly incapable of in their natural. Of aliens, denizens, natural-born, and naturalized subjects, I shall speak more largely in a subsequent chapter; as also of corporations at the close of this book of our commentaries. I now only mention them incidentally, in order to remark the king’s prerogative of making them; which is grounded upon this foundation, that the king, having the sole administration of the government in his hands, in the best and the only judge, in what capacities, with what qualified to serve, and to act under what distinctions, his people are the best qualified to serve, and to act under him. A principle, which was carried so far by the imperial law, that it was determined to be the crime of sacrilege, even to doubt whether the prince and appointed proper officers in the state. [102] 

              V. ANOTHER light in which the laws of England consider the king with regard to domestic concerns, is as the arbiter of commerce. By commerce, I at present mean domestic commerce only. It would lead me into too large a field, if I were to attempt to enter upon the nature of foreign trade, its privileges, regulations, and restrictions; and would be also quite beside the purpose of these commentaries, which are confined to the laws of England. Whereas no municipal laws can be sufficient to order and determine the very extensive and complicated affairs of traffic and merchandise; neither can they have a proper authority for this purpose. For as these are transactions carried on between the subjects of independent states, the municipal laws of one will not be regarded by the other. For which reason the affairs of commerce are regulated by a law of their own, called the law merchant or lex mercatoria, which all nations agree in and take notice of. And in particular the law of England does in many cases refer itself to it, and leaves the causes of merchants to be tried by their own peculiar customs; and that often even in matters relating to inland trade, as for instance with regard to the drawing, the acceptance, and the transfer, of bills of exchange. [103] 

              WITH us in England, the king’s prerogative, for far as it relates to mere domestic commerce, will fall principally under the following articles:

              FIRST, the establishment of public marts, or places of buying and selling, such as markets and fairs, with the tolls thereunto belonging. These can only be set up by virtue of the king’s grant, or by long and immemorial usage and prescription, which presupposes such a grant. [104] The limitation of these public resorts, to such time and such place as may be most convenient for the neighborhood, forms a part of economics, or domestic polity; which, considering the kingdom as a large family, and the king as the master of it, he clearly has a right to disposed and order as he pleases.

              SECONDLY, the regulation of weights and measures. These for the advantage of the public, ought to be universally the same duce all things to the same or an equivalent value. But, as weight and measure are things in their nature arbitrary and uncertain, it is therefore expedient that they be reduced to some fixed rule or standard: which standard it is impossible to fix by any written law or oral proclamation; for no man can, by words only, give another an adequate idea of a foot-rule, or a pound-weight. It is therefore necessary to have recourse to some visible, palpable, material standard; by forming a comparison with which, all weights and measures may be reduced to one uniform size: and the prerogative of fixing this standard, our ancient law vested in the crown; as in Normandy it belonged to the duke. [105] This standard was originally kept at Winchester: and we find in the laws of king Edgar, [106] near a century before the conquest, an injunction that the one measure, which was kept at Winchester, should be observed throughout the realm. Most nations have regulated the standard of measures of length by comparison with the parts of the human body; as the palm, the hand, the span, the foot, the cubit, the ell ( ulna, or arm) the pace, and the fathom. But, as these are of different dimensions in men of different proportions, our ancient historians [107] inform us, that a new standard of longitudinal measure was ascertained by king Henry the first; who commanded that the ulna or ancient ell, which answers to the modern year, should be made of the exact length of his own arm. And, one standard of measures of length being gained, all others are easily derived from thence; those of greater length by multiplying, those of less by subdividing, that original standard. Thus, by the statute called compositio ulnarum et perticarum [the composition of yards and perches], five years and an half make a perch; and the yard is subdivided into three feet, and each foot into twelve inches; which inches will be each of the length of three gains of barley. Superficial measures are derived by squaring those of length; and measures of capacity by cubing them. The standard of weights was originally taken from corns of wheat, whence the lowest denomination of weights we have is still called a grain; thirty-two of which are directed, by the statute called compositio mensurarum [the composition of measures], to compose a penny weight, whereof twenty make an ounce, twelve ounces a pound, and so upwards. And upon these principles the first standards were made; which, being originally so fixed by the crown, their subsequent regulations have been generally made by the king in parliament. Thus, under king Richard I, in his parliament held at Westminster, A. D. 1197, it was ordained that there shall be only one weight and one measure throughout the kingdom, and that the custody of the assize or standard of weights and measures shall be committed to certain persons in every city and borough; [108] from whence the ancient office of the king’s aulnager seems to have been derived, whose duty it was, for a certain fee, to measure all cloths made for sale, till the office was abolished by the statute II & 12 W. III. c. 20. In king John’s time this ordinance of king Richard was frequently dispensed with for money; [109] which occasioned a provision to be made for enforcing it, in the great charters of king John and his son. [110] These original standards were called pondus regis [the king’s weight], [111] and mensura domini regis [the king’s measure]; [112] and are directed by a variety of subsequent statutes to be kept in the exchequer, and all weights and measures to be made conformable thereto. [113] But, as Sir Edward Coke observes, [114] though this has so often by authority of parliament been enacted, yet it could never be effected; for forcible is custom with the multitude, when it has gotten an head.

              THIRDLY, as money is the medium of commerce, it is the king’s prerogative, as the arbiter of domestic commerce, to give it authority or make it current. Money is an universal medium, or common standard, by comparison with which the value of all merchandise may be ascertained: or it is a sign, which represents the respective values of all commodities. Metals are well calculated for this sign, because they are durable and are capable of many subdivisions: and a precious metal is still better calculated for this purpose, because it is the most portable. A metal is also the most proper for a common measure, because it can easily be reduced to the same standard in all nations; and every particular nation fixed on its own impression, that the weight and standard (wherein consists the intrinsic value) may both be known by inspection only.

              AS the quantity of precious metals increases, that is, the more of them there is extracted from the mine, this universal medium or common sign will sink in value, and grow less precious. Above a thousand millions of bullion are calculated to have been imported into Europe from America within less than three centuries; and the quantity is daily increasing. The consequence is, that more money must be given now for the same commodity than was given an hundred years ago. And, if any accident was to diminish the quantity of gold and silver, their value would proportionally rise. A horse, that was formerly worth ten pounds, is now perhaps worth twenty; and, by any failure of current specie, the price may be reduced to what it was. Yet is the horse in reality neither dearer nor cheaper at one time than another: for, if the metal which constitutes the coin was formerly twice as scarce as at present, the commodity was then as dear at half the price, as now it is at the whole.

              THE coining of money is in all states the act of the sovereign power; for the reason just mentioned, that its value may be known on inspection. And with respect to coinage in general, there are three things to be considered therein; the materials, the impression, and the denomination.

              WITH regard to the materials, Sir Edward Coke lays it down, [115] that the money of England must either be of gold or silver; and none other was ever issued by the royal authority till 1672, when copper farthings and half-pence were coined by king Charles the second, and ordered by proclamation to be current in all payments, under the value of six-pence, and not otherwise. But this copper coin is not upon the same footing with the other in many respects, particularly with regard to the offense of counterfeiting it. As to the impression, the stamping thereof is the unquestionable prerogative of the crown: for, though diverse bishops and monasteries had formerly the privilege of coining money, yet, as Sir Matthew Hale observes, [116] this was usually done by special grant from the king, or by prescription which supposes one; and therefore was derived from, and not in derogation of, the royal prerogative. Besides that they had only the profit of the coinage, and not the power of instituting either the impression or denomination; but had usually the stamp sent them from the exchequer.

              THE denomination, or the value for which the coin is to pass current, is likewise in the breast of the king; and, if any unusual pieces are coined, that value must be ascertained by proclamation. In order to fix the value, the weight, and the fineness of the metal are to be taken into consideration together. When a given weight of gold or silver is of a given fineness, it is then of the true standard, and called sterling metal; a name for which there are various reasons given, [117] but none of them entirely satisfactory. And of this sterling metal all the coin of the kingdom must be made by the statute 25 Edw. III. c. 13. So that the king’s prerogative seems not to extend to the debasing or enhancing the value of the coin, below or above the sterling value: [118] though Sir Matthew Hale appears to be of another opinion. [119] The king may also, by his proclamation, legitimate foreign coin, and make it current here: declaring at what value it shall be taken in payments. [120] But this, I apprehend, ought to be by comparison with the standard of our own coin; otherwise the consent of parliament will be necessary. There is at present no such legitimated money; Portugal coin being only current by private consent, so that any one who pleases may refuse to take it in payment. The king may also at any time decry, or cry down, any coin of the kingdom, and make it no longer current. [121] 

              VI. THE king is, lastly, considered by the laws of England as the head and supreme governor of the national church.

              TO enter into the reasons upon which this prerogative is founded is matter rather of divinity than of law. I shall therefore only observe that by statute 26 Hen. VIII. c. 1. (reciting that the king’s majesty justly and rightfully is and ought to be the supreme head of the church of England; and so had been recognized by the clergy of this kingdom in their convocation) it is enacted, that the king shall be reputed the only supreme head in earth of the church of England, and shall have, annexed to the imperial crown of this realm, as well the titles and stile thereof, as all jurisdictions, authorities, and commodities, to the said dignity of supreme head of the church appertaining. And another statute to the same purport was made, 1 Eliz. c. 1.

              IN virtue of this authority the king convenes, prorogues, restrains, regulates, and dissolves all ecclesiastical synods or convocations. This was an inherent prerogative of the crown, long before the time of Henry VIII, as appears by the statute 8 Hen. VI. c. 1. and the many authors, both lawyers and historians, vouched by Sir Edward Coke. [122] So that the statute 25 Hen. VIII. c. 19. which restrains the convocation from making or putting in execution any canons repugnant to the king’s prerogative, or the laws, customs, and statutes of the realm, was merely declaratory of the old common law: that part of it only being new, which makes the king’s royal assent actually necessary to the validity of every canon. The convocation or ecclesiastical synod, in England, differs considerably in its constitution from the synods of other Christian kingdoms: those consisting wholly of bishops; whereas with us the convocation is the miniature of a parliament, wherein the archbishop presides with regal state; the upper house of bishops represents the house of lords; and the lower house, composed of representative of the several dioceses at large, and of each particular chapter therein, resembles the house of commons with its knights of the shire and burgesses. [123] This constitution is said to be owing to the policy of Edward I; who thereby at one and the same time let in the inferior clergy to the privilege of forming ecclesiastical canons, (which before they had not) and also introduced a method of taxing ecclesiastical benefices, by consent of convocation. [124] 

              FROM this prerogative also of being the head of the church arises the king’s right of nomination to vacant bishoprics, and certain other ecclesiastical preferments; which will better be considered when we come to treat of the clergy. I shall only here observe, that this is now done in consequence of the statute 25 Hen. VIII. c. 20.

              AS head of the church, the king is likewise the dernier resort in all ecclesiastical causes; an appeal lying ultimately to him in chancery from the sentence of every ecclesiastical judge: which right was restored to the crown by statute 25 Hen. VIII. c. 19. as will more fully be shown hereafter.
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              CHAPTER THE EIGHTH.

                Of the King’s Revenue↩

              HAVING, in the preceding chapter, considered at large those branches of the king’s prerogative, which contribute to his royal dignity, and constitute the executive power of the government, we proceed now to examine the king’s fiscal prerogatives, or such as regard his revenue; which the British constitution has vested in the royal person, in order to support his dignity and maintain his power: being a portion which each subject contributes of his property, in order to secure the remainder.

              THIS revenues is either ordinary, or extraordinary. The king’s ordinary revenue is such, as has either subsisted time out of mind in the crown; or else has been granted by parliament, by way of purchase or exchange for such of the king’s inherent hereditary revenues, as were found inconvenient to the subject.

              WHEN I say that it has subsisted time out of mind in the crown, I do not mean that the king is at present in the actual possession of the whole of this revenue. Much (nay, the greatest part) of it is at this day in the hands of subjects; to whom it has been granted out from time to time by the kings of England: which has rendered the crown in some measure dependent on the people for its ordinary support and subsistence. So that I must be obliged to recount, as part of the royal revenue, what lords of manors and other subjects frequently look upon to be their own absolute rights, because they are and have been vested in them and their ancestors for ages, though in reality originally derived from the grants of our ancient princes.

              I. THE first of the king’s ordinary revenues, which I shall take notice of, is of an ecclesiastical king; (as are also the three succeeding ones) viz. the custody of the temporalties of bishops; by which are meant all the lay revenues, lands, and tenements (in which is included his barony) which belong to an archbishop’s or bishop’s fee. And these upon the vacancy of the bishopric are immediately the right of the king, as a consequence of his prerogative in church matters; whereby he is considered as the founder of all archbishoprics and bishoprics, to whom during the vacancy they revert. And for the same reason, before the dissolution of abbeys, the king had the custody of the temporalties of all such abbeys and priories as were of royal foundation (but not of those founded by subjects) on the death of the abbot or prior. [1] Another reason may also be given, why the policy of the law has vested this custody in the king; because, as the successor is not known, the lands and possessions of the fee would be liable to spoil and devastation, if no one had a property therein. Therefore the law has given the king, not the temporalties themselves, but the custody of the temporalties, till such time as a successor is appointed; with power of taking to himself all the intermediate profits, without any account to the successor; and with the right of presenting (which the crown very frequently exercises) to such benefices and other preferments as fall within the time of vacation. [2] This revenue is of so high a nature, that it could not be granted out to a subject, before, or even after, it accrued: but now by the statute 14 Edw. III. St. 4. c. 4 & 5. the king may, after the vacancy, lease the temporalties to the dean and chapter; saving to himself all advowsons, escheats, and the like. Our ancient kings, and particularly William Rufus, were not only remarkable for keeping the bishoprics a long time vacant, for the sake of enjoying the temporalties, but also committed horrible waste on the woods and other parts of the estate; and, to crown all, would never, when the fee was filled up, restore to the bishop his temporalties again, unless he purchased them at an exorbitant price. To remedy which, king Henry the first [3] granted a charter at the beginning of his reign, promising neither to sell, nor let to farm, nor take anything from, the domains of the church, till the successor was installed. And it was made one of the articles of the great charter, [4] that no waste should be committed in the temporalties of bishoprics, neither should the custody of them be sold. The same is ordained by the statute of Westminster the first; [5] and the statute 14 Edw. III. St. 4. c. 4. (which permits, as we have seen, a lease to the dean and chapter) is still more explicit in prohibiting the other exactions. It was also a frequent abuse, that the king would for trifling, or no causes, seize the temporalties of bishops, even during their lives, into his own hands: but this is guarded against by statute 1 Edw. III. St. 2. c. 2.

              THIS revenue of the king, which was formerly very considerable, is now by a customary indulgence almost reduced to nothing: for, at present, as soon as the new bishop is consecrated and confirmed, he usually receives the restitution of his temporalties quite entire, and untouched, from the king; and then, and not sooner, he has a fee simple in his bishopric, and may maintain an action for the same. [6] 

              II. THE king is entitled to a corody, as the law calls it, out of every bishopric: that is, to send one of his chaplains to be maintained by the bishop, or to have a pension allowed him till the bishop promotes him to a benefice. [7] This is also in the nature of an acknowledgment to the king, as founder of the see; since he had formerly the same corody or pension from every abbey or priory of royal foundation. It is, I apprehend, now fallen into total disuse; though Sir Matthew Hale says, [8] that it is due of common right, and that no prescription will discharge it.

              III. THE king also (as was formerly observed [9]) is entitled to all the tithes arising in extraparochial places: [10] though perhaps it may be doubted how far this article, as well as the last, can be properly reckoned a part of the king’s own royal revenue; since a corody supports only his chaplains, and these extraparochial tithes are held under an implied trust, that the king will distribute them for the good of the clergy in general.

              IV. THE next branch consists in the first-fruits, and tenths, of all spiritual preferments in the kingdom; both of which I shall consider together.

              THESE were originally a part of the papal usurpations over the clergy of this kingdom; first introduced by Pandulph the pope’s legate, during the reigns of king John and Henry the third, in the see of Norwich; and afterwards attempted to be made universal by the popes Clement V and John XXII, about the beginning of the fourteenth century. The first-fruits, primitiae, or annates, were the first year’s whole profits of the spiritual preferment, according to a rate or valor made under the direction of pope Innocent IV by Walter bishop of Norwich in 38 Hen. III, and afterwards advanced in the value by commission from pope Nicholas and third, A. D. 1292, 20 Edw. I; [11] which valuation of pope Nicholas is still preserved in the exchequer. [12] The tenths, or decimae, were the tenth part of the annual profit of each living by the same valuation; which was also claimed by the holy see, under no better pretense than a strange misapplication of that precept of the Levitical law, which directs, [13] “that the Levites should offer the tenth part of their tithe as a heave-offering to the Lord, and give it to Aaron the high priest.” But this claim of the pope met with vigorous resistance from the English parliament; and a variety of acts were passed to prevent and restrain it, particularly the statute 6 Hen. IV. c. 1. which calls in a horrible mischief and damnable custom. But the popish clergy, blindly devoted to the will of a foreign master, still kept it on foot; sometimes more secretly, sometimes more openly and avowedly: so that, in the reign of Henry VIII, it was computed, that in the compass of fifty years 800,000 ducats had been sent to Rome for first-fruits only. And, as the clergy expressed this willingness to contribute so much of their income to the head of the church, it was thought proper (when in the same reign the papal power was abolished, and the king was declared the head of the church of England) to annex this revenue to the crown; which was done by statute 26 Hen. VIII. c. 3. (confirmed by statute 1 Eliz. c. 4.) and a new valor beneficiorum [value of benefices] was then made, by which the clergy are at present rated.

              BY these last mentioned statutes all vicarages under ten pounds a year, and all rectories under ten marks, are discharged from the payment of first-fruits: and if, in such livings as continue chargeable with this payment, the incumbent lives but half a year, he shall pay only one quarter of his first-fruits; if but one whole year, then half of them; if a year and half, three quarters; and if two years, then the whole; and not otherwise. Likewise by the statute 27 Hen. VIII. c. 8. no tenths are to be paid for the first year, for then the first-fruits are due: and by other statutes of queen Anne, in the fifth and sixth years of her reign, if a benefice be under fifty pounds per annum clear yearly value, it shall be discharged of the payment of first-fruits and tenths.

              THUS the richer clergy, being, by the criminal bigotry of their popish predecessors, subjected at first to a foreign exaction, were afterwards, when that yoke was shaken off, liable to a like misapplication of their revenues, through the rapacious disposition of the then reigning monarch: till at length the piety of queen Anne restored to the church what had been thus indirectly taken from it. This she did, not by remitting the tenths and first-fruits entirely; but, in a spirit of the truest equity, by applying these superfluities of the larger benefices to make up the deficiencies of the smaller. And to this end the granted her royal charter, which was confirmed by the statute 2 Ann. c. 11. whereby all the revenue of first-fruits and tenths is vested in trustees for ever, to form a perpetual fund for the augmentation of poor livings. This is usually called queen Anne’s bounty; which has been still farther regulated by subsequent statutes, too numerous here to recite.

              V. THE next branch of the king’s ordinary revenue (which, is well as the subsequent branches, is of a lay or temporal nature) consists in the rents and profits of the demesne lands of the crown. these demesne lands, terrae dominicales regis [the king’s demesne lands], being either the share reserved to the crown at the original distribution of landed property, of such as came to it afterwards by forfeitures or other means, were anciently very large and extensive; comprising diverse manors, honors, and lordships; the tenants of which had very peculiar privileges, as will be shown in the second book of these commentaries, when we speak of the tenure in ancient demesne. At present they are contracted within a very narrow compass, having been almost entirely granted away to private subjects. This has occasioned the parliament frequently to interpose; and, particularly, after king William III had greatly impoverished the crown, an act passed, [14] whereby all future grants or leases from the crown for any longer term than thirty-one years or three lives are declared to be void; except with regard to houses, which may be granted for fifty years. And no reversionary lease can be made, so as to exceed, together with the estate in being, the same term of three lives or thirty-one years: that is, where there is a subsisting lease, of which there are twenty years still to come, the king cannot grant a future interest, to commence after the expiration of the former, for any longer term than eleven years. The tenant must also be made liable to be punished for committing waste; and the usual rent must be reserved, or, where there has usually been no rent, one third of the clear yearly value. [15] The misfortune is, that this act was made too late, after almost every valuable possession of the crown had been granted away for ever, or else upon very long leases; but may be of benefit to posterity, when those leases come to expire.

              VI. HITHER might have been referred the advantages which were uses to arise to the king from the profits of his military tenures, to which most lands in the kingdom were subject, till the statute 12 Car. II. c. 24. which is great measure abolished them all: the explication of the nature of which tenures, must be referred to the second book of these commentaries. Hither also might have been referred the profitable prerogative of purveyance and preemption: which was a right enjoyed by the crown of buying up provisions and other necessaries, by the intervention of the king’s purveyors, for the use of his royal household, at an appraised valuation, in preference to all others, and even without consent of the owner; and also of forcibly impressing the carriages and horses of the subject, to do the king’s business on the public roads, in the conveyance of timber, baggage, and the like, however inconvenient to the proprietor, upon paying him a settled price. A prerogative, which prevailed pretty generally throughout Europe, during the scarcity of gold and silver, and the high valuation of money consequential thereupon. In those early times the king’s household (as well as those of inferior lords) were supported by specific renders of corn, and other victuals, from the tenants of the respective demesnes; and there was also a continual market kept at the palace gate to furnish viands for the royal use. [16] And this answered all purposes, in those ages of simplicity, so long as the king’s court continued in any certain place. But when it removed from one part of kingdom to another (as was formerly very frequently done) it was found necessary to send purveyors beforehand, to get together a sufficient quantity of provisions and other necessaries for the household: and, lest the unusual demand should raise them to an exorbitant price, the powers beforementioned were vested in these purveyors; who in process of time very greatly abused their authority, and became a great oppression to the subject though of little advantage to the crown; ready money in open market (when the royal residence was more permanent, and specie began to be plenty) being found upon experience to be the best proveditor of any. Wherefore by degrees the powers of purveyance have declined, in foreign countries as well as our own; and particularly were abolished in Sweden by Gustavus Adolphus, towards the beginning of the last century. [17] And, with us in England, having fallen into disuse during the suspension of monarchy, king Charles at his restoration consented, by the same statute, to resign entirely these branches of his revenue and power, for the case and convenience of his subjects: and the parliament, in part of recompense, settled on him, his heirs, and successors, for ever, the hereditary excise of fifteen pence per barrel on all beer and ale sold in the kingdom, and a proportional sum for certain other liquors. So that this hereditary excise, the nature of which shall be farther explained in the subsequent part of this chapter, now forms the sixth branch of his majesty’s ordinary revenue.

              VII. A SEVENTH branch might also be computed to have arisen from wine licenses; or the rents payable to the crown by such persons as are licensed to sell wine by retail throughout England, except in a few privileged places. These were first settled on the crown by the statute 12 Car. II. c. 25. and, together with the hereditary excise, made up the equivalent in value for the loss sustained by the prerogative in the abolition of the military tenures, and the right of preemption and purveyance: but this revenue was abolished by the statute 30 Geo. II. c. 19, and an annual sum of upwards £ 7000 per annum, issuing out of the new stamp duties imposed on wine licenses, was settled on the crown in its stead.

              VIII. AN eighth branch of the king’s ordinary revenue is usually reckoned to consist in the profits arising from his forests. Forests are waste grounds belonging to the king, replenished with all manner of beasts of chase or venary; which are under the king’s protection, for the sake of his royal recreation and delight: and, to that end, and for preservation of the king’s game, there are particular laws, privileges, courts and officers belonging to the king’s forests; all which will be, in their turns, explained in the subsequent books of these commentaries. What we are now to consider are only the profits arising to the king from hence; which consist principally in amercements or fines levied for offenses against the forest-laws. But as few, if any courts of this king for levying amercements [18] have been held since 1632, 8 Car. I. and as, from the accounts given of the proceedings in that court by our histories and law books, [19] nobody would now wish to see them again revived, it is needless (at least in this place) to pursue this inquiry any farther.

              IX. THE profits arisen from the king’s ordinary courts of justice make a ninth branch of his revenue. And these consist not only in fines imposed upon offenders, forfeitures of recognizances, and amercements levied upon defaulters; but also in certain fees due to the crown in a variety of legal matters, as, for setting the great seal to charters, original writs, and other legal proceedings, and for permitting fines to be levied of lands in order to bar entails, or otherwise to insure their title. As none of these can be done without the immediate intervention of the king, by himself or his officers, the law allows him certain perquisites and profits, as a recompense for the trouble he undertakes for the public. These, in process of time, have been almost all granted out to private persons, or else appropriated to certain particular uses: so that, though our law-proceedings are still loaded with their payment, very little of them is now returned into the king’s exchequer; for a part of whose royal maintenance they were originally intended. All future grants of them however, by the statute 1 Ann. St. 2. c. 7. are to endure for no longer time than the prince’s life who grants them.

              X. A TENTH branch of the king’s ordinary revenue, said to be grounded on the consideration of his guarding and protecting the seas from pirates and robbers, is the right to royal fish, which are whale and sturgeon: and these, when either thrown ashore, or caught near the coasts, are the property of the king, on account [20] of their superior excellence. Indeed our ancestors seem to have entertained a very high notion of the importance of this right; it being the prerogative of the kings of Denmark and the dukes of Normandy; [21] and from one of these it was probably derived to our princes. It is expressly claimed and allowed in the statute de praerogativa regis [22] [of the king’s prerogative]: and the most ancient treatises of law now extant make mention if it; [23] though they seem to have made distinction between whale and sturgeon, as was incidentally observed in a former chapter. [24] 

              XI. ANOTHER maritime revenue, and founded partly upon the same reason, is that of shipwrecks; which are also declared to be the king’s property by the same prerogative statute 17 Edw. II. C. II. and were so, long before, at the common law. It is worthy observation, how greatly the law of wrecks has been altered, and the rigor of it gradually softened, in favor of the distressed proprietors. Wreck, by the ancient common law, was where any ship was lost at sea, and the goods or cargo were thrown upon the land; in which case these goods, so wrecked, were adjudged to belong to the king: for it was held, that, by the loss of the ship, all property was gone out of the original owner. [25] But this was undoubtedly adding sorrow to sorrow, and was consonant neither to reason nor humanity. Wherefore it was first ordained by king Henry I, that if any person escaped alive out of the ship it should be no wreck; [26] and afterwards king Henry II, by his charter, [27] declared, that if on the coasts of either England, Poictou, Oleron, or Gascony, any ship should be distressed, and either man or beast should escape or be found therein alive, the goods should remain to the owners, if they claimed them within three months; but otherwise should be esteemed a wreck, and should belong to the king, or other lord of the franchise. This was again confirmed with improvements by king Richard the first, who, in the second year of his reign, [28] not only established these concessions, by ordaining that the owner, if he was shipwrecked and escaped, ” omnes res suas liberas et quietas haberet “ [“he should retain his property free and undisputed”], but also, that, if he perished, his children, or in default of them his brethren and sisters, should retain the property; and, in default of brother of sister, then the goods should remain to the king. [29] And the law, so long after as the reign of Henry III, seems still to have been guided by the same equitable provisions. For then if a dog (for instance) escaped, by which the owner might be discovered, or if any certain mark were set on the goods, by which they might be known again, it was held to be no wreck. [30] And this is certainly most agreeable to reason; the rational claim of the king being only founded upon this, that the true owner cannot be ascertained. But afterwards, in the statute of Westminster the first, [31] the law is laid down more agreeable to the charter of king Henry the second: and upon that statute has stood the legal doctrine of wrecks to the present time. It enacts, that if any live thing escape (a man, a cat, or a dog; which, as in Bracton, are only put for examples [32]) in this case, and, as it seems, in this case only, it is clearly not a legal wreck: but the sheriff of the county is bound to keep the goods a year and a day (as in France for one year, agreeably to the maritime laws of Oleron, [33] and in Holland for a year and an half) that if any man can prove a property in them, either in his own right or by right of representation, [34] they shall be restored to him without delay; but, if no such property be proved within that time, they then shall be the king’s . If the goods are of a perishable nature, the sheriff may sell them, and the money shall be liable in their stead. [35] This revenue of wrecks is frequently granted out to lords of manors, as a royal franchise; and if any one be thus entitled to wrecks in his own land, and the king’s goods are wrecked thereon, the king may claim them at any time, even after the year and day. [36] 

              IT is to be observed, that in order to constitute a legal wreck, the goods must come to land. If they continue at sea, the law distinguishes them by the barbarous and uncouth appellations of jetsam, flotsam, and ligan. Jetsam is where goods are cast into the sea, and there sink and remain under water: flotsam is where they continue swimming on the surface of the waves: ligan is where they are sunk in the sea, but tied to a cork or buoy, in order to be found again. [37] These are also the king’s if no owner appears to claim them; but, if any owner appears, he is entitled to recover the possession. For even if they be cast overboard, without any mark or buoy, in order to lighten the ship, the owner is not by this act of necessity construed to have renounced his property: [38] much less can things ligan be supposed to be abandoned, since the owner has done all in his power, to assert and retain his property. These three are therefore accounted so far a distinct thing from the former, that by the king’s grant to a man of wrecks, things jetsam, flotsam, and ligan will not pass. [39] 

              WRECKS, in their legal acceptation, are at present not very frequent: it rarely happening that every living creature on board perishes; and if any should survive, it is a very great chance, since the improvement of commerce, navigation, and correspondence, but the owner will be able to assert his property within the year and day limited by law. And in order to preserve this property entire for him, and if possible to prevent wrecks at all, our laws have made many very humane regulations; in a spirit quite opposite to those savage laws, which formerly prevailed in all the northern regions of Europe, and a few years ago were still said to subsist on the coasts of the Baltic sea, permitting the inhabitants to seize on whatever they could get as lawful prize; or, as an author of their own expresses it, ” in naufragorum miseria et calamitate tanquam vultures ad praedam currere.” [40] [“To run like vultures to their prey, amidst the misery and calamity of shipwrecked sufferers."] For by the statute 2 Edw. III. c. 13. if any ship be lost on the shore, and the goods come to land (so as it be not legal wreck) they shall be presently delivered to the merchants, they paying only a reasonable reward to those that saved and preserved them, which is entitled salvage. Also by the common law, if any persons (other than the sheriff) take any goods so cast on shore, which are not legal wreck, the owners might have a commission to inquire and find them out, and compel them to make restitution. [41] And by statute 12 Ann. St. 2. c. 18. confirmed by 4 Geo. I. c. 12. in order to assist the distressed, and prevent the scandalous illegal practices on some of our sea coasts, (too similar to those on the Baltic) it is enacted, that all head-officers and others of towns near the sea shall, upon application made to them, summon as many hands as are necessary, and send them to the relief of any ship in distress, on forfeiture of 100£ and, in case of assistance given, salvage shall be paid by the owners, to be assessed by three neighboring justices. All persons that secrete any goods shall forfeit their treble value: and if they wilfully do any act whereby the ship is lost or destroyed, by making holes in her, stealing her pumps, or otherwise, they are guilty of felony, without benefit of clergy. Lastly, by the statute 26 Geo. II. c. 19. plundering any vessel either in distress, or wrecked, and whether any living creature be on board or not, (for, whether wreck or otherwise, it is clearly not the property of the populace) such plundering, I say, or preventing the escape of any person that endeavors to save his life, or wounding him with intent to destroy him, or putting out false lights in order to bring any vessel into danger, are all declared to be capital felonies; in like manner as the destroying trees, steeples, or other stated seamarks, is punished by the statute 8 Eliz. c. 13. with a forfeiture of 200£ Moreover, by the statute of George II, pilfering any goods cast ashore is declared to be petty larceny; and many other salutary regulations are made, for the more effectually preserving ships of any nation in distress. [42] 

              XII. A TWELFTH branch of the royal revenue, the right to mines, has its original from the king’s prerogative of coinage, in order to supply him with materials: and therefore those mines, which are properly royal, and to which the king is entitled when found, are only those of silver and gold. [43] By the old common law, if gold or silver be found in mines of base metal, according to the opinion of some the whole was a royal mine, and belonged to the king; though others held that it only did so, if the quantity of gold or silver was of greater value than the quantity of base metal. [44] But now by the statutes I W, & M. St. I. c. 30. and 5 W. & M. c. 6. this difference is made immaterial; it being enacted, that no mines of copper, tin, iron, or lead, shall be looked upon as royal mines, notwithstanding gold or silver may be extracted from them in any quantities: but that the king, or persons claiming royal mines under his authority, may have the ore, (other than tin-ore in the counties of Devon and Cornwall) paying for the same a price stated in the act. This was an extremely reasonable law: for now private owners are not discouraged from working mines, through a fear that they may be claimed as royal ones; neither does the king depart from the just rights of his revenue, since he may have all the precious metal contained in the ore, paying no more for it than the value of the base metal which it is supposed to be; to which base metal the land-owner is by reason and law entitled.

              XIII. To the same original may in part be referred the revenue of treasure-trove (derived from the French word, trover, to find) called in Latin thesaurus inventus, which is where any money or coin, gold, silver, plate, or bullion, is found hidden in the earth, or coin, gold, silver, plate, or bullion, is found hidden in the earth, or other private place, the owner thereof being unknown; in which case the treasure belongs to the king: but if he that hid it be known, or afterwards found out, the owner and not the king is entitled to it. [45] Also if it be found in the sea, or upon the earth, it does not belong to the king, but the finder, if no owner appears. [46] So that it seems it is the biding, not the abandoning of it, that gives the king a property: Bracton [47] defining it, in the words of the civilians, to be ” vetus depositio pecuniae “ [“prior concealment of money”]. This difference clearly arises from the different intentions, which the law implies in the owner. A man, that hides his treasure in a secret place, evidently does not mean to relinquish his property; but reserves a right of claiming it again, when he sees occasion; and, if he dies and the secret also dies with him, the law gives it the king, in part of his royal revenue. But a man that scatters his treasure into the sea, or upon the public surface of the earth, is construed to have absolutely abandoned his property, and returned it into the common stock, without any intention of reclaiming it; and therefore it belongs, as in a state of nature, to the first occupant, or finder; unless the owner appear and assert his right, which then proves that the loss was by accident, and not with an intent to renounce his property.

              FORMERLY all treasure-trove belonged to the finder; [48] as was also the rule of the civil law. [49] Afterwards it was judged expedient for the purposes of the state, and particularly for the coinage, to allow part of what was so found to the king; which part was assigned to be all hidden treasure; such as is casually lost and unclaimed, and also such as is designedly abandoned, still remaining the right of the fortunate finder. And that the prince shall be entitled to this hidden treasure is now grown to be, according to Grotius, [50] ” jus commune, et quasi gentium “ [“the common law, and as it were the law of nations”]: for it is not only observed, he adds, in England, but in Germany, France, Spain, and Denmark. The finding of deposited treasure was much more frequent, and the treasures themselves more considerable, in the infancy of our constitution than at present. When the Romans, and other inhabitants of the respective countries which composed their empire, were driven out by the northern nations, they concealed their money under-ground; with a view of resorting to it again when the heat of the irruption should be over, and the invaders driven back to their deserts. But as this never happened, the treasures were never claimed; and on the death of the owners the secret also died along with them. The conquering generals, being aware of the value of these hidden mines, made it highly penal to secrete them from the public service. In England therefore, as among the feudists, [51] the punishment of such as concealed from the king the finding of hidden treasure was formerly no less than death; but now it is only fine and imprisonment. [52] 

              XIV. WAIFS, bona waviata [unclaimed goods], are goods stolen, and waived or thrown away by the thief in his flight, for fear of being apprehended. These are given to the king by the law, as a punishment upon the owner, for not himself pursuing the felon, and taking away his goods from him. [53] And therefore if the party robbed do his diligence immediately to follow and apprehend the thief (which is called making fresh suit) or do convict him afterwards, or procure evidence to convict him, he shall have his goods again. [54] Waived goods do also not belong to the king, till seized by somebody for his use; for if the party robbed can seize them first, though at the distance of twenty years, the king shall never have them. [55] If the goods are hid by the thief, or last any where by him, so that he had them not about him when he fled, and therefore did not throw them away in his flight; these also are not bona waviata, but the owner may have them again when he pleases. [56] The goods of a foreign merchant, though stolen and thrown away in flight, shall never be waifs: [57] the reason whereof may be, not only for the encouragement of trade, but also because there is no wilful default in the foreign merchant’s not pursuing the thief, he being generally a stranger to our laws, our usages, and our language.

              XV. ESTRAYS are such valuable animals as are found wandering in any manor or lordship, and no man knows the owner of them; in which case the law gives them to the king as the general owner and lord paramount of the soil, in recompense for the damage which they may have done therein; and they now most commonly belong to the lord of the manor, by special grant from the crown. But in order to vest an absolute property in the king or his grantees, they must be proclaimed in the church and two market towns next adjoining to the place where they are found; and then, if no man claims them, after proclamation and a year and a day passed, they belong to the king or his substitute without redemption; [58] even though the owner were a minor, or under any other legal incapacity. [59] A provision similar to which obtained in the old Gothic constitution, with regard to all things that were found, which were to be thrice proclaimed, primum coram comitibus et viatoribus obviis, deinde in proxima villa vel pago, postremo coram ecclesia vel judicio [first before the inhabitants of the place and passing travelers, then in the next town or village, lastly before the church, or judgment-court.]: and the space of a year was allowed for the owner to reclaim his property. [60] If the owner claims them within the year and day, he must pay the charges of finding, keeping, and proclaiming them. [61] The king or lord has no property till the year and day passed: for if a lord keeps an estray three quarters of a year, and within the year it strays again, and another lord gets it, the first lord cannot take it again. [62] Any beast may be an estray, that is by nature tame or reclaimable, and in which there is a valuable property, as sheep, oxen, swine, and horses, which we in general call cattle; and so Fleta [63] defines it, pecus vagans, quod nullus petit, sequitur vel advocat [wandering cattle, which no one seeks, follows, or calls to]. For animals upon which the law sets no value, as a dog or cat, and animals ferae naturae [wild by nature], as a bear or wolf, cannot be considered as estrays. So swans may be estrays, but not any other fowl; [64] whence they are said to be royal fowl. The reason of which distinction seems to be, that, cattle and swans being of a reclaimed nature, the owner’s property in them is not lost merely by their temporary escape; and they also, from their intrinsic value, are a sufficient pledge for the expense of the lord of the franchise in keeping them the year and day. For he that takes an estray is bound, so long as he keeps it, to find it in provisions and keep it from damage; [65] and may not use it by way of labor, but is liable to an action for so doing. [66] Yet he may milk a cow, or the like, for that tends to the preservation, and is for the benefit, of the animal. [67] 

              BESIDES the particular reasons before given why the king should have the several revenues of royal fish, shipwrecks, treasure-trove, waifs, and estrays, there is also one general reason which holds for them all; and that is, because they are bona vacantia, or goods in which no one else can claim a property. And therefore by the law of nature they belonged to the first occupant or finder; and so continued under the imperial law. But, in settling the modern constitutions of most of the governments in Europe, it was thought proper (to prevent that strife and contention, which the mere title of occupancy is apt to create and continue, and to provide for the support of public authority in a manner the least burdensome to individuals) that these rights should be annexed to the supreme power by the positive laws of the state. And so it came to pass that, as Bracton expresses it, [68] haec quae nullius in bonis sunt, et olim fuerunt inventoris de jure naturali jam efficiuntur principis de jure gentium. [Those things which are no man’s property and formerly belonged to the finder as by natural right, become now the property of the king by the law of nations.]

              XVI. THE next branch of the king’s ordinary revenue consists in forfeitures of lands and goods for offenses; bona confiscata [confiscated goods], as they are called by the civilians, because they belonged to the fiscus or imperial treasury; or, as our lawyers term them, forisfacta, that is, such whereof the property is gone away or departed from the owner. The true reason and only substantial ground of any forfeiture for crimes consist in this; that all property is derived from society, being one of those civil rights which are conferred upon individuals, in exchange for that degree of natural freedom, which every man must sacrifice when he enters into social communities. If therefore a member of any national community violates the fundamental contract of his association, by transgressing the municipal law, he forfeits his right to such privileges as he claims by that contract; and the state may very justly resume that portion of property, or any part of it, which the laws have before assigned him. Hence, in every offense of an atrocious kind, the laws of England have exacted a total confiscation of the movables or personal estate; and in many cases a perpetual, in others only a temporary, loss of the offender’s immovables or landed property; and have vested them both in the king, who is the person supposed to be offended, being the one visible magistrate in whom the majesty of the public resides. The particulars of these forfeitures will be more properly recited when we treat of crimes and misdemeanors. I therefore only mention them here, for the sake of regularity, as a part of the census regalis [royal revenue]; and shall postpone for the present the farther consideration of all forfeitures, excepting one species only, which arises from the misfortune rather than the crime of the owner, and is called a deodand.

              BY this is meant whatever personal chattel is the immediate occasion of the death of any reasonable creature; which is forfeited to the king, to be applied to pious uses, and distributed in alms by his high almoner; [69] though formerly destined to more superstitious purpose. It seems to have been originally designed, in the blind days of popery, as an expiation for the souls of such as were snatched away by sudden death; and for that purpose ought properly to have been given to holy church; [70] in the same manner, as the apparel of a stranger who was found dead was applied to purchase masses for the good of his soul. And this may account for that rule of law, that no deodand is due where an infant under the years of discretion is killed by a fall from a cart, or horse, or the like, not being in motion; [71] whereas, if an adult person falls from thence and is killed, the thing is certainly forfeited. For the reason given by Sir Matthew Hale seems to be very inadequate, viz. because an infant is not able to take care of himself: for why should the owner save his forfeiture, on account of the imbecility of the child, which ought rather to have made him more cautious to prevent any accident of mischief? The true ground if this rule seems rather to be, that the child, by reason of its want of discretion, is presumed incapable of actual sin, and therefore needed no deodand to purchase propitiatory masses: but every adult, who dies in actual sin, stood in need of such atonement, according to the humane superstition of the founders of the English law.

              THUS stands the law, if a person be killed by a fall from a thing standing still. But if a horse, or ox, or other animal, of is own motion, kill as well an infant as an adult, or if a cart run over him, they shall in either case be forfeited as deodands; [72] which is grounded upon this additional reason, that such misfortunes are in part owning to negligence of the owner, and therefore he is properly punished by such forfeiture. A like punishment is in like cases inflicted by the Mosaic law: [73] “if an ox gore a man that he die, the ox shall be stoned, and his flesh shall not be eaten.” And among the Athenians, [74] whatever was the cause of a man’s death, by falling upon him, was exterminated or cast out of the dominions of the republic. Where a thing, not in motion, is the occasion of a man’s death, that part only which is the immediate cause is forfeited; as if a man be climbing up a wheel, and is killed by falling from it, the wheel alone is a deodand: [75] but, wherever the thing is in motion, not only that part which immediately gives the wound, (as the wheel, which runs over his body) but all things which move with it and help to make the wound more dangerous (as the cart and loading, which increase the pressure of the wheel) are forfeited. [76] It matters not whether the owner were concerned in the killing or not; for if a man kills another with my sword, the sword is forfeited [77] as an accursed thing. [78] And therefore, in all indictments for homicide, the instrument of death and the value are presented and found by the grand jury (as, that the stroke was given with a certain penknife, value sixpence) that the king or his grantee may claim the deodand: for it is no deodand, unless it be presented as such by a jury of twelve men. [79] No deodands are due for accidents happening upon the high sea, that being out of the jurisdiction of the common law: but if a man falls from a boat or ship in fresh water, and is drowned, the vessel and cargo are in strictness a deodand. [80] But juries have of late very frequently taken upon themselves to mitigate these forfeitures, by finding only some trifling thing, or part of an entire thing, to have been the occasion of the death. And in such cases, although the finding of the jury be hardly warrantable by law, the court of king’s bench has generally refused to interfere on behalf of the lord of the franchise, to assist so odious a claim. [81] 

              DEODANDS, and forfeitures in general, as well as wrecks, treasure trove, royal fish, mines, waifs, and estrays, may be granted by the king to particular subjects, as a royal franchise: and indeed they are for the most part granted out to the lords of manors, or other liberties; to the perversion of their original design.

              XVII. ANOTHER branch of the king’s ordinary revenue arises from escheats of lands, which happen upon the defect of heirs to succeed to the inheritance; whereupon they in general revert to and vest in the king, who is esteemed, in the eye of the law, the original proprietor of all the lands in the kingdom. But the discussion of this topic more properly belongs to the second book of these commentaries, wherein we shall particularly consider the manner in which lands may be acquired or lost by escheat.

              XVIII. I PROCEED therefore to the eighteenth and last branch of the king’s ordinary revenue; which consists in the custody of idiots, from whence we shall be naturally led to consider also the custody of lunatics.

              AN idiot, or natural fool, is one that has had no understanding from his nativity; and therefore is by law presumed never likely to attain any. For which reason the custody of him and of his lands was formerly vested in the lord of the fee; [82] (and therefore still, by special custom, in some manors the lord shall have the ordering of idiot and lunatic copyholders [83]) but, by reason of the manifold abuses of this power by subjects, it was at last provided by common consent, that it should be given to the king, as the general conservator of his people, in order to prevent the idiot from wasting his estate, and reducing himself and his heirs to poverty and distress: [84] This fiscal prerogative of the king is declared in parliament by statute 17 Edw. II. c. 9. which directs (in affirmance of the common law, [85]) that the king shall have ward of the lands of natural fools, taking the profits without waste or destruction, and shall find them necessaries; and after the death of such idiots he shall render the estate to the heirs; in order to prevent such idiots from alienating their lands, and their heirs from being disinherited.

              BY the old common law there is a writ de idiota inquirendo, to inquire whether a man be an idiot or not: [86] which must be tried by a jury of twelve men; and if they find him purus idiota [an absolute idiot], the profits of his lands, and the custody of his person may be granted by the king to some subject, who has interest enough to obtain them. [87] This branch of the revenue has been long considered as a hardship upon private families; and so long ago as in the 8 Jac. I. it was under the consideration of parliament, to vest this custody in the relations of the party, and to settle an equivalent on the crown in lieu of it; it being then proposed to share the same fate with the slavery of the feudal tenures, which has been since abolished. [88] Yet few instances can be given of the oppressive exertion of it, since it seldom happens that a jury finds a man an idiot a nativitate [from birth], but only non compos mentis [of unsound mind] from some particular time; which has an operation very different in point of law.

              A MAN is not an idiot, [89] if he has any glimmering of reason, so that he can tell his parents, his age, or the like common matters. But a man who is born deaf, dumb, and blind, is looked upon by the law as in the same state with an idiot; [90] he being supposed incapable of understanding, as wanting those senses which furnish the human mind with ideas.

              A LUNATIC, or non compos mentis, is one who has had understanding, but by disease, grief, or other accident has lost the use of his reason. A lunatic is indeed properly one that has lucid intervals; sometimes enjoying his senses, and sometimes not, and that frequently depending upon the change of the moon. But under the general name of non compos mentis (which Sir Edward Coke says is the most legal name [91]) are comprised not only lunatics, but persons under frenzies; or who lose their intellects by disease; those that grow deaf, dumb, and blind, not being born so; or such, in short, as are by any means rendered incapable of conducting their own affairs. To these also, as well as idiots, the king is guardian, but to a very different purpose. For the law always imagines, that these accidental misfortunes may be removed; and therefore only constitutes the crown a trustee for the unfortunate persons, to protect their property, and to account to them for all profits received, if they recover, or after their decease to their representatives. And therefore it is declared by the statute 17 Edw. II. c. 10. that the king shall provide for the custody and sustentation of lunatics, and preserve their lands and the profits of them, for their use, when they come to their right mind: and the king shall take nothing to his own use; and if the parties die in such estate, the residue shall be distributed for their souls by the advice of the ordinary, and of course (by the subsequent amendments of the law of administrations) shall now go to their executors or administrators.

              THE method of proving a person non compos is very similar to that of proving him an idiot. The lord chancellor, to whom, by special authority from the king, the custody of idiots and lunatics is entrusted, [92] upon petition or information, grants a commission in nature of the writ de idiota inquirendo [inquiry of idiocy], to inquire into the party’s state of mind; and if he be found non compos, he usually commits the care of his person, with a suitable allowance for his maintenance, to some friend, who is then called his committee. However, to prevent sinister practices, the next heir is never permitted to be this committee of the person; because it is his interest that the party should die. But, it has been said, there lies not the same objection against his next of kin, provided he be not his heir, for it is his interest to preserve the lunatic’s life, in order to increase the personal estate by savings, which he or his family may hereafter be entitled to enjoy. [93] The heir is generally made the manager or committee of the estate, it being clearly his interest by good management to keep it in condition; accountable however to the court of chancery, and to the non compos himself, if he recovers; or otherwise, to his administrators.

              IN this care of idiots and lunatics the civil law agrees with ours; by assigning them tutors to protect their persons, and curators to manage their estates. But in another instance the Roman law goes much beyond the English. For, if a man by notorious prodigality was in danger of wasting his estate, he was looked upon as non compos and committed to the care of curators or tutors by the praetor. [94] And by the laws of Solon such prodigals were branded with perpetual infamy. [95] But with us, when a man on an inquest of idiocy has been returned an unthrift and not an idiot, [96] no farther proceedings have been had. And the propriety of the practice itself seems to be very questionable. It was doubtless an excellent method of benefitting the individual and of preserving estates in families; but it hardly seems calculated for the genius of a free nation, who claim and exercise the liberty of using their own property as they please. ” Sic utere tuo, ut alienum non laedas “ [“Use your property so as to not injure another”], is the only restriction our laws have given with regard to economical prudence. And the frequent circulation and transfer of lands and other property, which cannot be effected without extravagance somewhere, are perhaps not a little conducive towards keeping our mixed constitution in its due health and vigor.

              THIS may suffice for a short view of the king’s ordinary revenue, or the proper patrimony of the crown; which was very large formerly, and capable of being increased to a magnitude truly formidable: for there are very few estates in the kingdom, that have not, at some period or other since the Norman conquest, been vested in the hands of the king by forfeiture, escheat, or otherwise. But, fortunately for the liberty of the subject, this hereditary landed revenue, by a series of improvident management, is sunk almost to nothing; and the casual profits, arising from the other branches of the census regalis, are likewise almost all of them alienated from the crown. In order to supply the deficiencies of which, we are now obliged to have recourse to new methods of raising money, unknown to our early ancestors; which methods constitute the king’s extraordinary revenue. For, the public patrimony being got into the hands of private subjects, it is but reasonable that private contributions should supply the public service. Which, though it may perhaps fall harder upon some individuals, whose ancestors have had no share in the general plunder, than upon others, yet, taking the nation throughout, it amounts to nearly the same; provided the gain by the extraordinary, should appear to be no greater than the loss by the ordinary, revenue. And perhaps, if every gentleman in the kingdom was to be stripped of such of his lands as were formerly the property of the crown; was to be again subject to the inconveniences of purveyance and preemption, the oppression of forest laws, and the slavery of feudal tenures; and was to resign into the king’s hands all his royal franchises of waifs, wrecks, estrays, treasure-trove, mines, deodands, forfeitures, and the like; he would find himself a greater loser, than by paying his quota to such taxes, as are necessary to the support of government. The thing therefore to be wished and aimed at in a land of liberty, is by no means the total abolition of taxes, which would draw after it very pernicious consequences, and the very supposition of which is the height of political absurdity. For as the true idea of government and magistracy will be found to consist in this, that some few men are deputed by many others to preside over public affairs, so that individuals may the better be enabled to attend to their private concerns; it is necessary that those individuals should be bound to contribute a portion of their private gains, in order to support that government, and reward that magistracy, which protects them in the enjoyment of their respective properties. But the things to be aimed at are wisdom and moderation, not only in granting, but also in the method of raising, the necessary supplies; by contriving to do both in such a manner as may be most conducive to the national welfare and at the same time most consistent with economy and the liberty of the subject; who, when properly taxed, economy and the liberty of the subject; who, when properly taxed, contributes only, as was before observed, [97] some part of his property, in order to enjoy the rest.

              THESE extraordinary grants are usually called by the synonymous names of aids, subsidies, and supplies; and are granted, we have formerly seen, [98] by the commons of Great Britain, in parliament assembled: who, when they have voted a supply to his majesty, and settled the quantum of that supply, usually resolve themselves into what is called a committee of ways and means, to consider of the ways and means of raising the supply so voted. And in this committee every member (though it is looked upon as the peculiar province of the chancellor of the exchequer) may propose such scheme of taxation as he thinks will be least detrimental to the public. The resolutions of this committee (when approved by a vote of the house) are in general esteemed to be (as it were) final and conclusive. For, through the supply cannot be actually raised upon the subject till directed by an act of the whole parliament, yet no monied man will scruple to advance to the government any quantity of ready cash, on the credit of a bare vote of the house of commons, though no law be yet passed to establish it.

              THE taxes, which are raised upon the subject, are either annual or perpetual. The usual annual taxes are those upon land and malt.

              I. THE land tax, in its modern shape, has superseded all the former methods of rating either property, or persons in respect of their property, whether by tenths or fifteenths, subsidies on land, hydages, scutages, or talliages; a short explication of which will greatly assist us in understanding our ancient laws and history.

              TENTHS, and fifteenths, [99] were temporary aids issuing out of personal property, and granted to the king by parliament. They were formerly the real tenth or fifteenth part of all the movables belonging to the subject; when such movables, or personal estates, were a very different and a much less considerable thing than what they usually are at this day. Tenths are said to have been first granted under Henry the second, who took advantage of the fashionable zeal for crusades to introduce this new taxation, in order to defray the expense of a pious expedition to Palestine, which he really or seemingly had projected against Saladine emperor of the Saracens; whence it was originally denominated the Saladine tenth. [100] But afterwards fifteenths were more usually granted than tenths. Originally the amount of these taxes was uncertain, being levied by assessments new made at every fresh grant of the commons, a commission for which is preserved by Matthew paris: [101] but it was at length reduced to a certainty in the eighth of Edw. III. when, by virtue of the king’s commission, new taxations were made of every township, borough, and city in the kingdom, and recorded in the exchequer; which rate was, at the time, the fifteenth part of the value of every township, the whole amounting to about 29000£ and therefore it still kept up the name of a fifteenth, when, by the alteration of the value of money and the increase of personal property, things came to be in a very different situation. So that when, of later years, the commons granted the king a fifteenth, every parish in England immediately knew their proportion of it; that is, the same identical sum that was assessed by the same aid in the eighth of Edw. III; and then raised it by a rate among themselves, and returned it into the royal exchequer.

              THE other ancient levies were in the nature of a modern land tax; for we may trace up the original of that charge as high as to the introduction of our military tenures; [102] when every tenant of a knight’s fee was bound, if called upon, to attend the king in his army for forty days in every year. But this personal attendance growing troublesome in many respects, the tenants found means of compounding for it, by first sending others in their stead, and in process of time by making a pecuniary satisfaction to the crown in lieu of it. This pecuniary satisfaction at last came to be levied by assessments, at so much for every knight’s fee, under the name of scutages; which appear to have been levied for the first time in the fifth year of Henry the second, on account of his expedition to Toulouse, and were then (I apprehend) mere arbitrary compositions, as the king and the subject could agree. But this precedent being afterwards abused into a means of oppression, (by levying scutages on the landholders by the royal authority only, whenever our kings went to war, in order to hire mercenary troops and pay their contingent expenses) it became thereupon a matter of national complaint; and king John was obliged to promise in his magna carta, [103] that no scutage should be imposed without the consent of the common council of the realm. This clause was indeed omitted in the charters of Henry III, where [104] we only find it stipulated, that scutages should be taken as they were used to be in the time of king Henry the second. Yet afterwards, by a variety of statutes under Edward I and his grandson, [105] it was provided, that the king shall not take any aids or tasks, any talliage or tax, but by the common assent of the great men and commons in parliament.

              OF the same nature with scutages upon knights-fees were the assessments of hydage upon all other lands, and of talliage upon cities and burghs. [106] But they all gradually fell into disuse, upon the introduction of subsidies, about the time of king Richard II and king Henry IV. These were a tax, not immediately imposed upon property, but upon persons in respect of their reputed estates, after the nominal rate of 4 s. in the pound for lands, and 2s. 6d. for goods; and for those of aliens in a double proportion. But this assessment was also made according to an ancient valuation; wherein the computation was so very moderate, and the rental of the kingdom was supposed to be so exceeding low, that one subsidy of this sort did not, according to Sir Edward coke, [107] amount to more than 70,000£ whereas a modern land tax at the same rate produces two millions. It was anciently the rule never to grant more than one subsidy, and two fifteenths at a time; but this rule was broke through for the first time on a very pressing occasion, the Spanish invasion in 1588; when the parliament gave queen Elizabeth two subsidies and four fifteenths. Afterwards, as money sunk in value, more subsidies were given; and we have an instance in the first parliament of 1640, of the king’s desiring twelve subsidies of the commons, to be levied in three years; which was looked upon as a startling proposal: though lord Clarendon tells us, [108] that the speaker, sergeant Glanvile, made it manifest to the house, how very inconsiderable a sum twelve subsidies amounted to, by telling them he had computed what he was to pay for them; and, when he named the sum, he being known to be possessed of a great estate, it seemed not worth any farther deliberation. And indeed, upon calculation, we shall find that the total amount of these twelve subsidies, to be raised in three years, is less than what is now raised in one year, by a land tax of two shillings in the pound.

              THE grant of scutages, talliages, or subsidies by the commons did not extend to spiritual preferments; those being usually taxed at the same time by the clergy themselves in convocation; which grants of the clergy were confirmed in parliament, otherwise they were illegal, and not binding; as the same noble writer observes of the subsidies granted by the convocation, who continued sitting after the dissolution of the first parliament in 1640. A subsidy granted by the clergy was after the rate of 4s. in the pound according to the valuation of their livings in the king’s books; and amounted, Sir Edward Coke tells us, [109] to about 20,000£ While this custom continued, convocations were wont to sit as frequently as parliaments: but the last subsidies, thus given by the clergy, were those confirmed by statute 15 Car. II. cap. 10. since which another method of taxation has generally prevailed, which takes in the clergy as well as the laity; in recompense for which the beneficed clergy have from that period been allowed to vote at the elections of knights of the shire; [110] and thenceforward also the practice of giving ecclesiastical subsidies has fallen into total disuse.

              THE lay subsidy was usually raised by commissioners appointed by the crown, or the great officers of state: and therefore in the beginning of the civil wars between Charles I and his parliament, the latter, having no other sufficient revenue to support themselves and their measures, introduced the practice of laying weekly and monthly assessments [111] of a specific sum upon the several counties of the kingdom; to be levied by a pound rate on lands and personal estates: which were occasionally continued during the whole usurpation, sometimes at the rate 120,000£ a month; sometimes at inferior rates. [112] After the restoration the ancient method of granting subsidies, instead of such monthly assessments, was twice, and twice only, renewed; viz. in 1663, when four subsidies were granted by the temporalty, and four by the clergy; and in 1670, when 800,000£ was raised by way of subsidy, which was the last time of raising supplies in that manner. For, the monthly assessments being now established by custom, being raised by commissioners named by parliament, and producing a more certain revenue; from that time forwards we hear no more of subsidies; but occasional assessments were granted as the national emergencies required. These periodical assessments, the subsidies which preceded them, and the more ancient scutage, hydage, and talliage, were to all intents and purposes a land tax; and the assessments were sometimes expressly called so. [113] Yet a popular opinion has prevailed, that the land tax was first introduced in the reign of king William III; because in the year 1692 a new assessment or valuation of estates was made throughout the kingdom; which, though by no means a perfect one, had this effect, that a supply of 500,000£ was equal to 1 s. in the pound of the value of the estates given in. And, according to this enhanced valuation, from the year 1693 to the present, a period of above seventy years, the land tax has continued an annual charge upon the subject; above half the time at 4 s. in the pound, sometimes at 3 s, sometimes at 2 s, twice [114] at 1 s, but without any total intermission. The medium has been 3 s. 3 d. in the pound, being equivalent to twenty-three ancient subsidies, and amounting annually to more than a million and an half of money. The method of raising it is by charging a particular sum upon each county, according to the valuation given in, A. D. 1692: and this sum is assessed and raised upon individuals (their personal estates, as well as real, being liable thereto) by commissioners appointed in the act, being the principal landholders of the county, and their officers.

              II. THE other annual tax is the malt tax; which is a sum of 750,000£, raised every year by parliament, ever since 1697, by a duty of 6d. in the bushel on malt, and a proportional sum on certain liquors, such as cider and perry, which might otherwise prevent the consumption of malt. This is under the management of the commissioners of the excise; and is indeed itself no other than an annual excise, the nature of which species of taxation I shall presently explain: only premising at present, that in the year 1760 an additional perpetual excise of 3 d. per bushel was laid upon malt; and in 1763 a proportional excise was laid upon cider and perry.

              THE perpetual taxes are,

              I. THE customs; or the duties, toll, tribute, or tariff, payable upon merchandise exported and imported. The considerations upon which this revenue (or the more ancient part of it, which arose only from exports) was invested in the king, were said to be two; [115] I. Because he gave the subject leave to depart the kingdom, and to carry his goods along with him. 2. Because the king was bound of common right to maintain and keep up the ports and havens, and to protect the merchant from pirates. Some have imagined they are called with us customs, because they were the inheritance of the king by immemorial usage and the common law, and not granted him by any statute: [116] but Sir Edward Coke has clearly shown, [117] that the king’s first claim to them was by grant of parliament 3 Edw. I. though the record thereof is not now extant. And indeed this is in express words confessed by statute 25 Edw. I. c. 7. wherein the king promises to take no customs from merchants, without the common assent of the realm, “saving to us and our heirs, the customs on wools, skins, and leather, formerly granted to us by the commonalty aforesaid.” These were formerly called the hereditary customs of the crown; and were due on the exportation only of the said three commodities, and of none other: which were styled the staple commodities of the kingdom, because they were obliged to be brought to those ports where the king’s staple was established, in order to be there first rated, and then exported. [118] They were denominated in the barbarous Latin of our ancient records, custuma [119] [customs] not consuetudines [customs], which is the language of our law whenever it means merely usages. The duties on wool, sheep-skins, or woolsells, and leather, exported, were called custuma antiqua sive magna [ancient or great customs]; and were payable by every merchant, as well native as stranger; with this difference, that merchant-strangers paid an additional toll, viz. half as much again as was paid by natives. The custuma parva et nova [new and small customs] were an impost of 3d. in the pound due from merchant-strangers only, for all commodities as well imported as exported; which was usually called the alien’s duty, and was first granted in 31 Edw. I. [120] But these ancient hereditary customs, especially those on wool and woolsells, came to be of little account when the nation became sensible of the advantages of a home manufacture, and prohibited the exportation of wool by statute II Edw. III. c. I.

              THERE is also another ancient hereditary duty belonging to the crown, called the prisage or butlerage of wines, which is considerably older than the customs, being taken notice of in the great roll of the exchequer, 8 Ric. I. still extant. [121] Prisage was a right of taking two tons of wine from every ship importing into England twenty tons or more; which by Edward I was exchanged into a duty of 2 s. for every ton imported by merchant-strangers; which is called butlerage, because paid to the king’s butler. [122] 

              OTHER customs payable upon exports and imports are distinguished into subsidies, tonnage, poundage, and other imposts. Subsidies are such as were imposed by parliament upon any of the staple commodities before mentioned, over and above the custuma antiqua et magna : tonnage was a duty upon all wines imported, over and above the prisage and butlerage aforesaid: poundage was a duty imposed ad valorem, at the rate of 12d. in the pound, on all other merchandise whatsoever: and the other imposts were such as were occasionally laid on by parliament, as circumstances and times required. [123] These distinctions are now in a manner forgotten, except by the officers immediately concerned in this department; their produce being in effect all blended together, under the one denomination of the customs.

              BY these we understand, at present, a duty or subsidy paid by the merchant, at the quay, upon all imported as well as exported commodities, by authority of parliament; unless where, for particular national reasons, certain rewards, bounties, or drawbacks, are allowed for particular exports or imports. Those of tonnage and poundage, in particular, were at first granted, as the old statutes, and particularly I Eliz. c. 19. express it, for the defense of the realm, and the keeping and safeguard of the seas, and for the intercourse of merchandise safely to come into and pass out of the same. They were at first usually granted only for a stated term of years, as, for two years in 5 Ric. II; [124] but in Henry the fifth’s time, they were granted him for life by a statute in the third year of his reign; and again to Edward IV for the term of his life also: since which time they were regularly granted to all his successors, for life, sometimes at their first, sometimes at other subsequent parliaments, till the reign of Charles the first; when, as had before happened in the reign of Henry VIII [125] and other princes, they were neglected to be asked. And yet they were imprudently and unconstitutionally levied and taken without consent of parliament, (though more than one had been assembled) for fifteen years together; which was one of the causes of those unhappy discontents, justifiable at first in too many instances, but which degenerated at last into causeless rebellion and murder. For, as in every other, so in this particular case, the king (previous to the commencement of hostilities) gave the nation ample satisfaction for the errors of his former conduct, by passing an act, [126] whereby he renounced all power in the crown of levying the duty of tonnage and poundage, without the express consent of parliament; and also all power of imposition upon any merchandises whatever. Upon the restoration this duty was granted to king Charles the second for life, and so it was to his two immediate successors; but now by three several statutes, 9 Ann. c. 6. I Geo. I. c. 12. and 3 Geo. I. c. 7. it is made perpetual and mortgaged for the debt of the public. The customs, thus imposed by parliament, are chiefly contained in two books of rates, set forth by parliamentary authority; [127] one signed by Sir Harbottle Grimston, speaker of the house of commons in Charles the second’s time; and the other an additional one signed by Sir Spenser Compton, speaker in the reign of George the first; to which also subsequent additions have been made. Aliens pay a larger proportion than natural subjects, which is what is now generally understood by the aliens’ duty; to be exempted from which is one principal cause of the frequent applications to parliament for acts of naturalization.

              THESE customs are then, we see, a tax immediately paid by the merchant, although ultimately by the consumer. And yet these are the duties felt least by the people; and, if prudently managed, the people hardly consider that they pay them at all. For the merchant is easy, being sensible he does not pay them for himself; and the consumer, who really pays them, confounds them with the price of the commodity: in the same manner as Tacitus observes, that the emperor Nero gained the reputation of abolishing the tax on the sale of slaves, though he only transferred it from the buyer to the seller; so that it was, as he expresses it, ” remissum magis specie, quam vi: quia, cum venditor pendere jubereter, in partem pretii emptoribus accrescebat.” [128] [“Remitted rather in appearance than reality,. for when the seller was ordered to pay it, he raised the price to buyers accordingly."] But this inconvenience attends it on the other hand, that these imposts, if too heavy, are a check and cramp upon trade; and especially when the value of the commodity bears little or no proportion to the quantity of the duty imposed. This in consequence gives rise also to smuggling, which then becomes a very lucrative employment: and its natural and most reasonable punishment, viz. confiscation of the commodity, is in such cases quite ineffectual; the intrinsic value of the goods, which is all that the smuggler has paid, and therefore all that he can lose, being very inconsiderable when compared with his prospect of advantage in evading the duty. Recourse must therefore be had to extraordinary punishments to prevent it; perhaps even to capital ones: which destroys all proportion of punishment, [129] and puts murderers upon an equal footing with such as are really guilty of no natural, but merely a positive offense.

              THERE is also another ill consequence attending high imposts on merchandise, not frequently considered, but indisputably certain; that the earlier any tax is laid on a commodity, the heavier it falls upon the consumer in the end: for every trader, through whose hands it passes, must have a profit, not only upon the raw material and his own labor and time in preparing it, but also upon the very tax itself, which he advances to the government; otherwise he loses the use and interest of the money which he so advances. To instance in the article of foreign paper. The merchant pays a duty upon importation, which he does not receive again till he sells the commodity, perhaps at the end of three months. He is therefore equally entitled to a profit upon that duty which he pays at the customhouse, as to a profit upon the original price which he pays to the manufacturer abroad; and considers it accordingly in the price he demands of the stationer. When the stationer sells it again, he requires a profit of the printer or bookseller upon the whole sum advanced by him to the merchant: and the bookseller does not forget to charge the full proportion to the student or ultimate consumer; who therefore does not only pay the original duty, but the profits of these three intermediate traders, who have successively advanced it for him. This might be carried much farther in any mechanical, or more complicated, branch of trade.

              II. DIRECTLY opposite in its nature to this is the excise duty; which is an inland imposition, paid sometimes upon the consumption of the commodity, or frequently upon the retail sale, which is the last stage before the consumption. This is doubtless, impartially speaking, the most economical way of taxing the subject: the charges of levying, collecting, and managing the excise duties being considerably less in proportion, than in any other branch of the revenue. It also renders the commodity cheaper to the consumer, than charging it with customs to the same amount would do; for the reason just now given, because generally paid in a much later stage of it. But, at the same time, the rigor and arbitrary proceedings of excise-laws seem hardly compatible with the temper of a free nation. For the frauds that might be committed in this branch of the revenue, unless a strict watch is kept, make it necessary, wherever it is established, to give the officers a power of entering and searching the houses of such as deal in excisable commodities, at any hour of the day, and, in many cases, of the night likewise. And the proceedings in case of transgressions are so summary and sudden, that a man may be convicted in two days time in the penalty of many thousand pounds by two commissioners or justices of the peace; to the total exclusion of the trial by jury, and disregard of the common law. For which reason, though lord Clarendon tells us, [130] that to his knowledge the earl of Bedford (who was made lord treasurer by king Charles the first, to oblige his parliament) intended to have set up the excise in England, yet it never made a part of that unfortunate prince’s revenue; being first introduced, on the model of the Dutch prototype, by the parliament itself after its rupture with the crown. Yet such was the opinion of its general unpopularity, that when in 1642 “aspersions were cast by malignant persons upon the house of commons, that they intended to introduce excises, the house for its vindication therein did declare, that these rumors were false and scandalous; and that their authors should be apprehended and brought to condign punishment.” [131] its original establishment was in 1643, and its progress was gradual; [132] being at first laid upon those persons and commodities, where it was supposed the hardship would be least perceivable, viz. the makers and venders of beer, ale, cider, and perry; [133] and the royalists at Oxford soon followed the example of their brethren at Westminster by imposing a similar duty; both sides protesting that it should be continued no longer than to the end of the war, and then be utterly abolished. [134] But the parliament at Westminster soon after imposed it on flesh, wine, tobacco, sugar, and such a multitude of other commodities that it might fairly be denominated general; in pursuance of the plan laid down by Mr. Pymme (who seems to have been the father of the excise) in his letter to Sir John Hotham, [135] signifying, “that they had proceeded in the excise to many particulars, and intended to go on farther; but that it would be necessary to use the people to it by little and little.” And afterwards, when the people had been accustomed to it for a series of years, the succeeding champions of liberty boldly and openly declared, “the impost of excise to be the most easy and indifferent levy that could be laid upon the people:” [136] and accordingly continued it during the whole usurpation. Upon king Charles’s return, it having then been long established and it 3 produce well known, some part of it was given to the crown, in the 12 Car. II, by way of purchase (as was before observed) for the feudal tenures and other oppressive parts of the hereditary revenue. But, from its first original to the present time, its very name has been odious to the people of England. It has nevertheless been imposed on abundance of other commodities in the reigns of king William III, and every succeeding prince, to support the enormous expenses occasioned by our wars on the continent. Thus brandies and other spirits are now excised at the distillery; printed silks and linens, at the printers; starch and hair powder, at the maker’s; gold and silver wire, at the wiredrawer’s; all plate whatsoever, first in the hands of the vendor, who pays yearly for a license to sell it, and afterwards in the hands of the occupier, who also pays an annual duty for having it in his custody; and coaches and other wheel carriages, for which the occupier is excised; though not with the same circumstances of arbitrary strictness with regard to plate and coaches, as in the other instances. To these we may add coffee and tea, chocolate, and cocoa paste, for which the duty is paid by the retailer; all artificial wines, commonly called sweets; paper and pasteboard, first when made, and again if stained or printed; malt as beforementioned; vinegars; and the manufacture of glass; for all which the duty is paid by the manufacturer; hops, for which the person that gathers them is answerable; candles and soap, which are paid for at the maker’s; malt liquors brewed for sale, which are excised at the brewery; cider and perry, at the mill; and leather and skins, at the tanner’s . A list, which no friend to his country would wish to see farther increased.

              III. I PROCEED therefore to a third duty, namely that upon salt; which is another distinct branch of his majesty’s extraordinary revenue, and consists in an excise of 3s. 4d. per bushel imposed upon all salt, by several statutes of king William and other subsequent reigns. This is not generally called an excise, because under the management of different commissioners: but the commissioners of the salt duties have by statute I Ann. c. 21. the same powers, and must observe the same regulations, as those of other excises. This tax had usually been only temporary; but by statute 26 Geo. II. c. 3. was made perpetual.

              IV. ANOTHER very considerable branch of the revenue is levied with greater cheerfulness, as, instead of being a burden, it is a manifest advantage to the public. I mean the post-office, or duty for the carriage of letters. As we have traced the original of the excise to the parliament of 1643, so it is but justice to observe that this useful invention owes its birth to the same assembly. It is true, there existed postmasters in much earlier times: but I apprehend their business was confined to the furnishing of posthorses to who were desirous to travel expeditiously, and to the dispatching extraordinary packets upon special occasions. The outline of the present plan seems to have been originally conceived by Mr. Edmond Prideful, who was appointed attorney general to the commonwealth after the murder of king Charles. He was a chairman of a committee in 1642 for considering what rates should be set upon inland letters; [137] and afterwards appointed postmaster by an ordinance of both the houses, [138] in the execution of which office he first established a weekly conveyance of letters into all parts of the nation: [139] thereby saving to the public the charge of maintaining postmasters, to the amount of 7000£ per annum. And, his own emoluments being probably considerable, the common council of London endeavored to erect another post-office in opposition to his, till checked by a resolution of the commons, [140] declaring, that the office of postmaster is and ought to be in the sole power and disposal of the parliament. This office was afterwards farmed by one Manley in 1654. [141] But, in 1657, a regular post-office was erected by the authority of the protector and his parliament, upon nearly the same model as has been ever since adopted, with the same rates of postage as were continued till the reign of queen Anne. [142] After the restoration a similar office, with some improvements, was established by statute 12 Car. II. c. 35. but the rates of letters were altered, and some farther regulations added, by the statutes 9 Ann. c. 10. 6 Geo. I. c. 21. 26 Geo. II. c. 12. and 5 Geo. III. c. 25. and penalties were enacted, in order to confine the carriage of letters to the public office only, except in some few cases: a provision, which is absolutely necessary; for nothing but an exclusive right can support an office of this sort: many rival independent offices would only serve to ruin one another. The privilege of letters coming free of postage, to and from members of parliament, was claimed by the house of commons in 1660, when the first legal settlement of the present post-office was made; [143] but afterwards dropped [144] upon a private assurance from the crown, that this privilege should be allowed the members. [145] And accordingly a warrant was constantly issued to the postmaster-general, [146] directing the allowance thereof, to the extent of two ounces in weight: till at length it was expressly confirmed by statute 4 Geo. III. c. 24; which adds many new regulations, rendered necessary by the great abuses crept into the practice of franking; whereby the annual amount of franked letters had gradually increased, from 23600£ in the year 1715, to 170700£ in the year 1763. [147] There cannot be devised a more eligible method, than this, of raising money upon the subject: for therein both the government and the people find a mutual benefit. The government acquires a large revenue; and the people do their business with greater ease, expedition, and cheapness, than they would be able to do is no such tax (and of course no such office) existed,

              V. A FIFTH branch of the perpetual revenue consists in the stamp duties, which are a tax imposed upon all parchment and paper whereon any legal proceedings, or private instruments of almost any nature whatsoever, are written; and also upon licenses for retailing wines, of all denominations; upon all almanacs, newspapers, advertisements, cards, dice, and pamphlets containing less than six sheets of paper. These imposts are very various, according to the nature of the thing stamped, rising gradually from a penny to ten pounds. This is also a tax, which though in some instances it may be heavily felt, by greatly increasing the expense of all mercantile as well as legal proceedings, yet (if moderately imposed) is of service to the public in general, by authenticating instruments, and rendering it much more difficult than formerly to forge deeds of any standing; since, as the officers of this branch of the revenue vary their stamps frequently, by marks perceptible to none but themselves, a man that would forge a deed of king William’s time, must know and be able to counterfeit the stamp of that date also. In France and some other countries the duty is laid on the contract itself, not on the instrument in which it is contained: but this draws the subject into a thousand nice disquisitions and disputes concerning the nature of his contract, and whether taxable or not; in which the farmers of the revenue are sure to have the advantage. Our method answers the purposes of the state as well, and consults the ease of the subject much better. The first institution of the stamp duties was by statute 5 & 6 W. & M. c. 21. and they have since in many instances been increased to five times their original amount.

              VI. A SIXTH branch is the duty upon houses and windows. As early as the conquest mention is made in domesday book of fumage or fuage, vulgarly called smoke farthings; which were paid by custom to the king for every chimney in the house. And we read that Edward the black prince (soon after his successes in France) in imitation of the English custom, imposed a tax of a florin upon every hearth in his French dominions. [148] But the first parliamentary establishment of it in England was by statute 13 & 14 Car. II. c. 10. whereby an hereditary revenue of 2s. for every hearth, in all houses paying to church and poor, was granted to the king for ever. And, by subsequent statutes, for the more regular assessment of this tax, the constable and two other substantial inhabitants of the parish, to be appointed yearly, were, once in every year, empowered to view the inside of every house in the parish. But, upon the revolution, by statute I W. & M. St. I. c. 10. hearth-money was declared to be “not only a great oppression to the poorer sort, but a badge of slavery upon the whole people, exposing every man’s house to be entered into, and searched at pleasure, by persons unknown to him; and therefore, to erect a lasting monument of their majesties’ goodness in every house in the kingdom, the duty of hearth-money was taken away and abolished.” This monument of goodness remains among us to this day: but the prospect of it was somewhat darkened when, in six years afterwards, by statute 7W. III. c. 18. a tax was laid upon all houses (except cottages) of 2s. now advanced to 3s. per house, and a tax also upon all windows, if they exceed nine, in such house. Which rates have been from time to time varied, (particularly by statutes 20 Geo. II. c. 3. and 31 Geo. II. c. 22.) and power is given to surveyors, appointed by the crown, to inspect the outside of houses, and also to pass through any house two days in the year, into any court or yard to inspect the windows there.

              VII. THE seventh branch of the extraordinary perpetual revenue is the duty arising from licenses to hackney coaches and chairs in London, and the parts adjacent. In 1654 two hundred hackney coaches were allowed within London, Westminster, and six miles round, under the direction of the court of aldermen. [149] By statute 13 & 14 Car. II. c. 2. four hundred were licensed; and the money arising thereby was applied to repairing the streets. [150] This number was increased to seven hundred by statute 5 W. & M. c. 22. and the duties vested in the crown: and by the statute 9 Ann. c. 23. and other subsequent statutes, [151] there are now eight hundred licensed coaches and four hundred chairs. This revenue is governed by commissioners of its own, and is, in truth, a benefit to the subject; as the expense of it is felt by no individual, and its necessary regulations have established a competent jurisdiction, whereby a very refractory race of men may be kept in some tolerable order.

              VIII. THE eighth and last branch of the king’s extraordinary perpetual revenue is the duty upon offices and pensions; consisting in a payment of I s. in the pound (over and above all other duties) out of all salaries, fees, and perquisites, of offices and pensions payable by the crown. This highly popular taxation was imposed by statute 31 Geo. II. c. 22. and is under the direction of the commissioners of the land tax.

              THE clear neat produce of these several branches of the revenue, after all charges of collection and management paid, amounts annually to about seven millions and three quarters sterling; besides two millions and a quarter raised annually, at an average, by the land and malt tax. How these immense sums are appropriated, is next to be considered. And this is, first and principally, to the payment of the interest of the national debt.

              IN order to take a clear and comprehensive view of the nature of this national debt, it must first be premised, that after the revolution, when our new connections with Europe introduced a new system of foreign politics, the expenses of the nation, not only in settling the new establishment, but in maintaining long wars, as principals, on the continent, for the security of the Dutch barrier, reducing the French monarchy, settling the Spanish succession, supporting the house of Austria, maintaining the liberties of the Germanic body, and other purposes, increased to an unusual degree: insomuch that it was not thought advisable to raise all the expenses of any one year by taxes to be levied within that year, lest the unaccustomed weight of them should create murmurs among the people. It was therefore the policy of the times, to anticipate the revenues of their posterity, by borrowing immense sums for the current service of the state, and to lay no more taxes upon the subject than would suffice to pay the annual interest of the sums so borrowed: by this means converting the principal debt into a new species of property, transferrable from one man to another at any time and in any quantity. A system which seems to have had its original in the state of Florence, A. D. 1344: which government then owed about 60,000£ sterling; and, being unable to pay it, formed the principal into an aggregate sum, called metaphorically a mount or bank, the shares whereof were transferrable like our stocks, with interest at 5 per cent. the prices varying according to the exigencies of the state. [152] This laid the foundation of what is called the national debt: for a few long annuities created in the reign of Charles II will hardly deserve that name. And the example then set has been so closely followed during the long wars in the reign of queen Anne, and since, that the capital of the national debt, (funded and unfunded) amounted in January 1765 to upwards of 145,000,000£ to pay the interest of which, and the charges for management, amounting to about four millions and three quarters, the revenues just enumerated are in the first place mortgaged, and made perpetual by parliament. Perpetual, I say; but still redeemable by the same authority that imposed them: which, if it at any time can pay off the capital, will abolish those taxes which are raised to discharge the interest.

              BY this means the quantity of property in the kingdom is greatly increased in idea, compared with former times; yet, if we coolly consider it, not at all increased in reality. We may boast of large fortunes, and quantities of money in the funds. But where does this money exist? It exists only in name, in paper, in public faith, in parliamentary security: and that is undoubtedly sufficient for the creditors of the public to rely on. But then what is the pledge which the public faith has pawned for the security of these debts? The land, the trade, and the personal industry of the subject; from which the money must arise that supplies the several taxes. In these therefore, and these only, the property of the public creditors does really and intrinsically exist: and of course the land, the trade, and the personal industry of individuals, are diminished in their true value just so much as they are pledged to answer. If A’s income amounts to 100£ per annum; and he is so far indebted to B, that he pays him 50£ per annum for his interest; one half of the value of A’s property is transferred to B the creditor. The creditor’s property exists in the demand which he has upon the debtor, and no where else; and the debtor is only a trustee to his creditor for one half of the value of his income. In short, the property of a creditor of the public, consists in a certain portion of the national taxes: by how much therefore he is the richer, by so much the nation, which pays these taxes, is the poorer.

              THE only advantage, that can result to a nation from public debts, is the increase of circulation by multiplying the cash of the kingdom, and creating a new species of money, always ready to be employed in any beneficial undertaking, by means of its transferrable quality; and yet productive of some profit, even when it lies idle and unemployed. A certain proportion of debt seems therefore to be highly useful to a trading people; but what that proportion is, it is not for me to determine. Thus much is indisputably certain, that the present magnitude of our national encumbrances very far exceeds all calculations of commercial benefit, and is productive of the greatest inconveniences. For, first, the enormous taxes, that are raised upon the necessaries of life for the payment of the interest of this debt, are a hurt both to trade and manufactures, by raising the price as well of the artificer’s subsistence, as of the raw material, and of course, in a much greater proportion, the price of the commodity itself. Secondly, if part of this debt be owing to foreigners, either they draw out of the kingdom annually a considerable quantity of specie for the interest; or else it is made an argument to grant them unreasonable privileges in order to induce them to reside here. Thirdly, if the whole be owing to subjects only, it is then charging the active and industrious subject, who pays his share of the taxes, to maintain the indolent and idle creditor who receives them

              Lastly, and principally, it weakens the internal strength of a state, by anticipating those resources which should be reserved to defend it in case of necessity. The interest we now pay for our debts would be nearly sufficient to maintain any war, that any national motives could require. And if our ancestors in king William’s time had annually paid, so long as their exigencies lasted, even a less sum than we now annually raise upon their accounts, they would in the time of war have borne no greater burdens, than they have bequeathed to and settled upon their posterity in time of peace; and might have been eased the instant the exigence was over.

              THE produce of the several taxes beforementioned were originally separate and distinct funds; being securities for the sums advanced on each several tax, and for them only. But at last it became necessary, in order to avoid confusion, as they multiplied yearly, to reduce the number of these separate funds, by uniting and blending them together; superadding the faith of parliament for the general security of the whole. So that there are now only three capital funds of any account, the aggregate fund, and the general fund, so called from such union and addition; and the south sea fund, being the produce of the taxes appropriated to pay the interest of such part of the national debt as was advanced by that company and its annuitants. Whereby the separate funds, which were thus united, are become mutual securities for each other; and the whole produce of them, thus aggregated, is liable to pay such interest or annuities as were formerly charged upon each distinct fund; the faith of the legislature being moreover engaged to supply any casual deficiencies.

              THE customs, excises, and other taxes, which are to support these funds, depending on contingencies, upon exports, imports, and consumptions, must necessarily be of a very uncertain amount; but they have always been considerably more than was sufficient to answer the charge upon them. The surpluses therefore of the three great national funds, the aggregate, general, and south sea funds, over and above the interest and annuities charged upon them, are directed by statute 3 Geo. I. c. 7. to be carried together, and to attend the disposition of parliament; and are usually denominated the sinking fund, because originally destined to sink and lower the national debt. To this have been since added many other entire duties, granted in subsequent years; and the annual interest of the sums borrowed on their respective credits is charged on and payable out of the produce of the sinking fund. However the neat surpluses and savings, after all deductions paid, amount annually to a very considerable sum; particularly in the year ending at Christmas 1764, to about two millions and a quarter. For, as the interest on the national debt has been at several times reduced, (by the consent of the proprietors, who had their option either to lower their interest of be paid their principal) the savings from the appropriated revenues must needs be extremely large. This sinking fund is the last resort of the nation; on which alone depend all the hopes we can entertain of ever discharging or moderating our encumbrances. And therefore the prudent application of the large sums, now arising from this fund, is a point of the utmost importance, and well worthy the serious attention of parliament; which has thereby been enabled, in this present year 1765, to reduce above two millions sterling of the public debt.

              BUT, before any part of the aggregate fund (the surpluses whereof are one of the chief ingredients that form the sinking fund) can be applied to diminish the principal of the public debt, it stands mortgaged by parliament to raise an annual sum for the maintenance of the king’s household and the civil list. For this purpose, in the late reigns, the produce of certain branches of the excise and customs, the post-office, the duty on wine licenses, the revenues of the remaining crown lands, the profits arising from courts of justice, (which articles include all the hereditary revenues of the crown) and also a clear annuity of 120,000£ in money, were settled on the king for life, for the support of his majesty’s household, and the honor and dignity of the crown. And, as the amount of these several branches was uncertain, (though in the last reign they were generally computed to raise almost a million) if they did not arise annually to 800,000£ the parliament engaged to make up the deficiency. But his present majesty having, soon after his accession, spontaneously signified his consent, that his own hereditary revenues might be so disposed of as might best conduce to the utility and satisfaction of the public, and having graciously accepted the limited sum of 800,000£ per annum for the support of his civil list (and that also charged with three life annuities, to the princess of Wales, the duke of Cumberland, and the princess Amalie, to the amount of 77000£) the said hereditary and other revenues are now carried into and made a part of the aggregate fund, and the aggregate fund is charged with the payment of the whole annuity to the crown of 800,000£ per annum. [153] Hereby the revenues themselves, being put under the same care and management as the other branches of the public patrimony, will produce more and be better collected than heretofore; and the public is a gainer of upwards of 100,000£ per annum by this disinterested bounty of his majesty. The civil list, thus liquidated, together with the four millions and three quarters, interest of the national debt, and the two millions and a quarter produced from the sinking fund, make up the seven millions and three quarters per annum, neat money, which were before stated to be the annual produce of our perpetual taxes; besides the immense, though uncertain, sums arising from the annual taxes on land and malt, but, which, at an average, may be calculated at more than two millions and a quarter; and, added to the preceding sum, make the clear produce of the taxes, exclusive of the charge of collecting, which are raised yearly on the people of this country, and returned into the king’s exchequer, amount to upwards of ten millions sterling.

              THE expenses defrayed by the civil list are those that in any shape relate to civil government; as, the expenses of the household; all salaries to officers of state, to the judges, and every of the king’s servants; the appointments to foreign ambassadors; the maintenance of the royal family; the king’s private expenses, or privy purse; and other very numerous outgoings, as secret service money, pensions, and other bounties: which sometimes have so far exceeded the revenues appointed for that purpose, that application has been made to parliament to discharge the debts contracted on the civil list; as particularly in 1724, when one million was granted for that purpose by the statute II Geo. I. c. 17.

              THE civil list is indeed properly the whole of the king’s revenue in his own distinct capacity; the rest being rather the revenue of the public, or its creditors, though collected, and distributed again, in the name and by the officers of the crown: it now standing in the same place, as the hereditary income did formerly; and, as that has gradually diminished, the parliamentary appointments have increased. The whole revenue of queen Elizabeth did not amount to more than 600,000£ a year: [154] that of king Charles II was [155] 800,000£ and the revenue voted for king Charles II was [156] 1,200,000£ though complaints were made (in the first years at least) that it did not amount to so much. [157] But it must be observed, that under these sums were included all manner of public expenses, among which lord Clarendon in his speech to the parliament computed that the charge of the navy and land forces amounted annually to 800,000£ which was ten times more than before the former troubles. [158] The same revenue, subject to the same charges, was settled in on king James II: [159] but by the increase of trade, and more frugal management, it amounted on an average to a million and half per annum, (besides other additional customs, granted by parliament, [160] which produced an annual revenue of 400,000£) out of which his fleet and army were maintained at the yearly expense of [161] 1,100,000£ After the revolution, when the parliament took into it’s own hands the annual support of the forces, both maritime and military, a civil list revenue was settled on the new king and queen, amounting, with the hereditary duties, to 700,000£ per annum; [162] and the same was continued to queen Anne and king George I. [163] That of king George II, we have seen, was nominally augmented to [164] 800,000£ and in fact was considerably more. But that of his present majesty is expressly limited to that sum; and, by reason of the charges upon it, amounts at present to little more than 700,000£ And upon the whole it is doubtless much better for the crown, and also for the people, to have the revenue settled upon the modern footing rather than the ancient. For the crown; because it is more certain, and collected with greater ease: for the people; because they are now delivered from the feudal hardships, and other odious branches of the prerogative. And though complaints have sometimes been made of the increase of the civil list, yet if we consider the sums that have been formerly granted, the limited extent under which it is now established, the revenues and prerogatives given up in lieu of it by the crown, and (above all) the diminution of the value of money compared with what it was worth in the last century, we must acknowledge these complaints to be void of any rational foundation; and that it is impossible to support that dignity, which a king of Great Britain should maintain, with an income in any degree less than what is now established by parliament.

              THIS finishes our inquiries into the fiscal prerogatives of the king; or his revenue, both ordinary and extraordinary. We have therefore now chalked out all the principal outlines of this vast title of the law, the supreme executive magistrate, or the king’s majesty, considered in his several capacities and points of view. But, before we entirely dismiss this subject, it may not be improper to take a short comparative review of the power of the executive magistrate, or prerogative of the crown, as it stood in former days, and as it stands at present. And we cannot but observe, that most of the laws for ascertaining, limiting, and restraining this prerogative have been made within the compass of little more than a century past; from the petition of right in 3 Car. I. to the present time. So that the powers of the crown are now to all appearance greatly curtailed and diminished since the reign of king James the first: particularly, by the abolition of the star chamber and high commission courts in the reign of Charles the first, and by the disclaiming of martial law, and the power of levying taxes on the subject, by the same prince: by the disuse of forest laws for a century past: and by the many excellent provisions enacted under Charles the second; especially, the abolition of military tenures, purveyance, and preemption; the habeas corpus act; and the act to prevent the discontinuance of parliaments for above three years: and, since the revolution, by the strong and emphatic words in which our liberties are asserted in the bill of rights, and act of settlement; by the act for triennial, since turned into septennial, elections; by the exclusion of certain officers from the house of commons; by rendering the seats of the judges permanent, and their salaries independent; and by restraining the king’s pardon from being pleaded to parliamentary impeachments. Besides all this, if we consider how the crown is impoverished and stripped of all its ancient revenues, so that it greatly depends on the liberality of parliament for its necessary support and maintenance, we may perhaps be led to think, that the balance is inclined pretty strongly to the popular scale, and that the executive magistrate has neither independence nor power enough left, to from that check upon the lords and commons, which the founders of our constitution intended.

              BUT, on the other hand, it is to be considered, that every prince, in the first parliament after his accession, has by long usage a truly royal addition to his hereditary revenue settled upon him for his life; and has never any occasion to apply to parliament for supplies, but upon some public necessity of the whole realm. This restores to him that constitutional independence, which at his first accession seems, it must be owned, to be wanting. And then, with regard to power, we may find perhaps that the hands of government are at least sufficiently strengthened; and that an English monarch is now in no danger of being overborne by either the mobility or the people. The instruments of power are not perhaps so open and avowed as they formerly were, and therefore are the less liable to jealous and invidious reflections; but they are not the weaker upon that account. In short, our national debt and taxes (besides the inconveniences before-mentioned) have also in their natural consequences thrown such a weight of power into the executive scale of government, as we cannot think was intended by our patriot ancestors; who gloriously struggled for the abolition of the then formidable parts of the prerogative, and by an unaccountable want of foresight established this system in their stead. The entire collection and management of so vast a revenue, being placed in the hands of the crown, have given rise to such a multitude of new officers, created by and removable at the royal pleasure, that they have extended the influence of government to every corner of the nation. Witness the commissioners, and the kingdom; the commissioners of excise, and their numerous subalterns, in every inland district; the postmasters, and their servants, planted in every town, and upon every public road; the commissioners of the stamps, and their distributors, which are full as scattered and full as numerous; the officers of the salt duty, which, though a species of excise and conducted in the same manner, are yet made a distinct corps from the ordinary managers of that revenue; the surveyors of houses and windows; the receivers of the land tax; the managers of lotteries; and the commissioners of hackney coaches; all which are either mediately or immediately appointed by the crown, and removable at pleasure without any reason assigned: these, it requires but little penetration to see, must give that power, on which they depend for subsistence, an influence most amazingly extensive. To this may be added the frequent opportunities of conferring particular obligations, by preference in loans, subscriptions, tickets, remittances, and other money-transactions, which will greatly increase this influence; and that over those persons whose attachment, on account of their wealth, is frequently the most desirable. All this is the natural, though perhaps the unforeseen, consequence of erecting our funds of credit, and to support them establishing our present perpetual taxes: the whole of which is entirely new since the restoration in 1660; and by far the greatest part since the revolution in 1688. And the same may be said with regard to the officers in our numerous army, and the places which the army has created. All which put together gives the executive power so persuasive an energy with respect to the persons themselves, and so prevailing an interest with their friends and families, as will amply make amends for the loss of external prerogative.

              BUT, though this profusion of offices should have no effect on individuals, there is still another newly acquired branch of power; and that is, not the influence only, but the force of a disciplined army: paid indeed ultimately by the people, but immediately by the crown; raised by the crown, officered by the crown, commanded by the crown. They are kept on foot it is true only from year to year, and that by the power of parliament: but during that year they must, by the nature of our constitution, if raised at all, be at the absolute disposal of the crown. And there need but few words to demonstrate how great a trust is thereby reposed in the prince by his people. A trust, that is more than equivalent to a thousand little troublesome prerogatives.

              ADD to all this, that, besides the civil list, the immense revenue of seven millions sterling, which is annually paid to the creditors of the public, or carried to the sinking fund, is first deposited in the royal exchequer, and thence issued out to the respective offices of payment. This revenue the people can never refuse to raise, because it is made perpetual by act of parliament: which also, when well considered, will appear to be a trust of great delicacy and high importance.

              UPON the whole therefore I think it is clear, that, whatever may have become of the nominal, the real power of the crown has not been too far weakened by any transactions in the last century. Much is indeed given up; but much is also acquired. The stern commands of prerogative have yielded to the milder voice of influence; the slavish and exploded doctrine of non-resistance has given way to a military establishment by law; and to the disuse of parliaments has succeeded a parliamentary trust of an immense perpetual revenue. When, indeed, by the free operation of the sinking fund, our national debts shall be lessened, when the posture of foreign affairs, and the universal introduction of a well planned and national militia, will suffer our formidable army to be thinned and regulated; and when (in consequence of all) our taxes shall be gradually reduced; this adventitious power of the crown will slowly and imperceptibly diminish, as it slowly and imperceptibly rose. But, till that shall happen, it will be our especial duty, as good subjects and good Englishmen, to reverence the crown, and yet guard against corrupt and servile influence from those who are entrusted with its authority; to be loyal, yet free; obedient, and yet independent: and, above everything, to hope that we may long, very long, continue to be governed by a sovereign, who, in all those public acts that have personally proceeded from himself, has manifested the highest veneration for the free constitution of Britain; has already in more than one instance remarkably strengthened its outworks; and will therefore never harbor a thought, or adopt a persuasion, in any the remotest degree detrimental to public liberty.
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              CHAPTER THE NINTH.

                Of Subordinate Magistrates↩

              IN a former chapter of these commentaries [1] we distinguished magistrates into two kinds; supreme, or those in whom the sovereign power of the state resides; and subordinate, or those who act in an inferior secondary sphere. We have hitherto considered the former kind only, namely, the supreme legislative power or parliament, and the supreme executive power, which is the king: and are now to inquire into the rights and duties of the principal subordinate magistrates.

              AND herein we are not to investigate the powers and duties of his majesty’s great officers of state, the lord treasurer, lord chamberlain, the principal secretaries, or the like; because I do not know that they are in that capacity in any considerable degree the objects of our laws, or have any very important share of magistracy conferred upon them: except that the secretaries of state are allowed the power of commitment, in order to bring offenders to trial. [2] Neither shall I here treat of the office and authority of the lord chancellor, or the other judges of the superior courts of justice; because they will find a more proper place in the third part of these commentaries. Nor shall I enter into any minute disquisitions, with regard to the rights and dignities of mayors and aldermen, or other magistrates of particular corporations; because these are mere private and strictly municipal rights, depending entirely upon the domestic constitution of their respective franchises. But the magistrates and officers, whose rights and duties it will be proper in this chapter to consider, are such as are generally in use and have a jurisdiction and authority dispersedly throughout the kingdom: which are, principally, sheriffs; coroners; justices of the peace; constables; surveyors of highways; and overseers of the poor. In treating of all which I shall inquire into, first, their antiquity and original; next, the manner in which they are appointed and may be removed; and, lastly, their rights and duties. And first of sheriffs.

              I. THE sheriff is an officer of very great antiquity in this kingdom, his name being derived from two Saxon words, shire reeve, the bailiff or officer of the shire. He is called in Latin vice-comes, as being the deputy of the earl or comes; to whom the custody of the shire is said to have been committed at the first division of this kingdom into counties. But the earls in process of time, by reason of their high employments and attendance on the king’s person, not being able to transact the business of the county, were delivered of that burden; [3] reserving to themselves the honor, but the labor was laid on the sheriff. So that now the sheriff does all the king’s business in the county; and though he be still called vice-comes, yet he is entirely independent of, and not subject to the earl; the king by his letters patent committing custodiam comitatus [custody of the county] to the sheriff, and him alone.

              SHERIFFS were formerly chosen by the inhabitants of the several counties. In confirmation of which it was ordained by statute 28 Edw. I. c. 8. that the people should have election of sheriffs in every shire, where the shrievalty is not of inheritance. For anciently in some counties, particularly on the borders, the sheriffs were hereditary; as I apprehend they are in Scotland, and in the county of Westmorland, to this day: and the city of London has also the inheritance of the shrievalty of Middlesex vested in their body by charter. [4] The reason of these popular elections is assigned in the same statute, c. 13. “that the commons might choose such as would not be a burden to them.” And herein appears plainly a strong trace of the democratical part of our constitution; in which form of government it is an indispensable requisite, that the people should choose their own magistrates. [5] This election was in all probability not absolutely vested in the commons, but required the royal approbation. For in the Gothic constitution, the judges of their county courts (which office is executed by our sheriff) were elected by the people, but confirmed by the king: and the form of their election was thus managed; the people, or incolae territorii [territorial inhabitants], chose twelve electors, and they nominated three persons, ex quibus rex unum confirmabat [6] [of whom the king confirmed one]. But, with us in England, these popular elections, growing tumultuous, were put an end to by the statute 9 Edw. II. St. 2. which enacted, that the sheriffs should from thenceforth be assigned by the lord chancellor, treasurer, and the judges; as being persons in whom the same trust might with confidence be reposed. By statutes 14 Edw. III. c. 7. and 23 Hen. VI. c. 8. the chancellor, treasurer, chief justices, and chief baron, are to make this election; and that on the morrow of All Souls in the exchequer; and the king’s letters patent, appointing the new sheriffs, used commonly to bear date the sixth day of November. [7] The statute of Cambridge, 12 Ric. II. c. 2. ordains, that the chancellor, Treasurer, keeper of the privy seal, steward of the king’s house, the king’s chamberlain, clerk of the rolls, the justices of the exchequer, and all other that shall be called to ordain, name, or make justices of the peace, sheriffs, and other officers of the king, shall be sworn to act indifferently, and to name no man that sues to be put in office, but such only as they shall judge to be the best and most sufficient. And the custom now is (and has been at least ever since the time of Fortescue, [8] who was chief justice and chancellor to Henry the sixth) that all the judges, and certain other great officers, meet in the exchequer chamber on the morrow of All Souls yearly, (which day is now altered to the morrow of St. Martin by the act for abbreviating Michaelmas term) and then and there nominate three persons to the king, who afterwards appoints one of them to be sheriff. This custom, of the twelve judges nominating three persons, seems borrowed form the Gothic constitution beforementioned; with this difference, that among the Goths the twelve nominors were first elected by the people themselves. And this usage of ours at its first introduction, I am apt to believe, was founded upon some statute, though not now to be found among our printed laws: first, because it is materially different from the directions of all the statutes beforementioned; which it is hard to conceive that the judges would have countenanced by their concurrence, or that Fortescue would have inserted in his book, unless by the authority of some statute: and also, because a statute is expressly referred to in the record, which Sir Edward Coke tells us [9] he transcribed from the council book of 3 Mar. 34 Hen. VI. and which is in substance as follows. The king had of his own authority appointed a man sheriff of Lincolnshire, which office he refused to take upon him: whereupon the opinions of the judges were taken, what should be done in this behalf. And the two chief justices, Sir John Fortescue and Sir John Prisot, delivered the unanimous opinion of them all; “that the king did an error when he made a person sheriff, that was not chosen and presented to him according to the statute; that the person refusing was liable to no fine for disobedience, as if he had been one of the three persons chosen according to the tenor of the statute; that they would advise the king to have recourse to the statute, or that some other thrifty man be entreated to occupy the office for this year; and that, the next year, to eschew such inconveniences, the order of the statute in this behalf made be observed.” But, notwithstanding this unanimous resolution of all the judges of England, thus entered in the council book, and the statute 34 & 35 Hen. VIII. c. 26. § 61. which expressly recognizes this to be the law of the land, some of our writers [10] have affirmed, that the king, by his prerogative, may name whom he pleases to be sheriff, whether chosen by the judges or no. This is grounded on a very particular case in the fifth year of queen Elizabeth, when, by reason of the plague, there was no Michaelmas term kept at Westminster; so that the judges could not meet there in crastino animarum [on the morrow of All Souls] to nominate the sheriffs: whereupon the queen named them herself, without such previous assembly, appointing for the most part one of the two remaining in the last year’s list. [11] And this case, thus circumstanced, is the only precedent in our books for the making these extraordinary sheriffs. It is true, the reporter adds, that it was held that the queen by her prerogative might make a sheriff without the election of the judges, non obstante aliquo statuto in contrarium [notwithstanding any statute to the contrary]: but the doctrine of non obstante ’s, which sets the prerogative above the laws, was effectually demolished by the bill of rights at the revolution, and abdicated Westminster-hall when king James abdicated the kingdom. So that sheriffs cannot now be legally appointed, otherwise than according to the known and established law. However, it must be acknowledged, that the practice of occasionally naming what are called pocket sheriffs, by the sole authority of the crown, has been uniformly continued to this day.

              SHERIFFS, by virtue of several old statutes, are to continue in their office no longer than one year; and yet it has been said [12] that a sheriff may be appointed durante bene placito, or during the king’s pleasure; and so is the form of the royal writ. [13] Therefore, till a new sheriff be named, his office cannot be determined, unless by his own death, or the demise of the king; in which last case it was usual for the successor to send a new writ to the old sheriff: [14] but now by statute I Ann. St. c. 8. all officers appointed by the preceding king may hold their officers for six months after the king’s demise, unless sooner displaced by the successor. We may farther observe, that by statute I Ric. II. c. II. no man, that has served the office of sheriff for one year, can be compelled to serve the same again within three years after.

              WE shall find it is of the utmost importance to have the sheriff appointed according to law, when we consider his power and duty. These are either as a judge, as the keeper of the king’s peace, as a ministerial officer of the superior courts of justice, or as the king’s bailiff.

              IN his judicial capacity he is to hear and determine all causes of forty shillings value and under, in his county court, of which more in its proper place: and he has also judicial power in diverse other civil cases. [15] He is likewise to decide the elections of knights of the shire, (subject to the house of commons) of coroners, and of verderors; to judge of the qualification of voters, and to return such as he shall determine to be duly elected.

              As the keeper of the king’s peace, both by common law and special commission, he is the first man in the county, and superior in rank to any nobleman therein, during his office. [16] He may apprehend, and commit to prison, all persons who break the peace, or attempt to break it: and may bind any one in a recognizance to keep the king’s peace. He may, and is bound ex officio [officially] to, pursue and take all traitors, murderers, felons, and other misdoers, and commit them to jail for safe custody. He is also to defend his county against any of the king’s enemies when they come into the land: and for this purpose, as well as for keeping the peace and pursuing felons, he may command all the people of his county to attend him; which is called the posse comitatus, or power of the county: [17] which summons every person above fifteen years old, and under the degree of a peer, is bound to attend upon warning, [18] under pain of fine and imprisonment. [19] But though the sheriff is thus the principal conservator of the peace in his county, yet, by the express directions of the great charter, [20] he, together with the constable, coroner, and certain other officers of the king, are forbidden to hold any pleas of the crown, or, in other words, to try any criminal offense. For it would be highly unbecoming, that the executioners of justice should be also the judges; should impose, as well as levy, fines and amercements; should one day condemn a man to death, and personally execute him the next. Neither may he act as an ordinary justice of the peace during the time of his office: [21] for this would be equally inconsistent; he being in many respects the servant of the justices.

              IN his ministerial capacity the sheriff is bound to execute all process issuing from the king’s courts of justice. In the commencement of civil causes, he is to serve the writ, to arrest, and to take bail; when the cause comes to trial, he must summon and return the jury; when it is determined, he must see the judgment of the court carried into execution. In criminal matters, he also arrests and imprisons, he returns the jury, he has the custody of the delinquent, and he executes the sentence of the court, though it extend to death itself.

              As the king’s bailiff, it is his business to preserve the rights of the king within his bailiwick; for so his county is frequently called in the writs: a word introduced by the princes of the Norman line; in imitation of the French, whose territory is divided into bailiwicks, as that of England into counties. [22] He must seize to the king’s use all lands devolved to the crown by attainder or escheat; must levy all fines and forfeitures; must seize and keep all waifs, wrecks, estrays, and the like, unless they be granted to some subject; and must also collect the king’s rents within his bailiwick, if commanded by process from the exchequer. [23] 

              To execute these various offices, the sheriff has under him many inferior officers; an under-sheriff, bailiffs, and jailers; who must neither buy, sell, nor farm their offices, on forfeiture of 5000£ [24] 

              THE under-sheriff usually performs all the duties of the office; a very few only excepted, where the personal presence of the high-sheriff is necessary. But no under-sheriff shall abide in his office above one year; [25] and if he does, by statute 23 Hen. VI. c. 8. he forfeits 200£ a very large penalty in those early days. And no under-sheriff or sheriff’s officer shall practice as an attorney, during the time he continues in such office: [26] for this would be a great inlet to partiality and oppression. But these salutary regulations are shamefully evaded, by practicing in the names of other attorneys, and putting in sham deputies by way of nominal under-sheriffs: by reason of which, says Dalton, [27] the under-sheriffs and bailiffs do grow so cunning in their several places, that they are able to deceive, and it may be well feared that many of them do deceive, both the king, the high-sheriff, and the county.

              BAILIFFS, or sheriff’s officers, are either bailiffs of hundreds, or special bailiffs. Bailiffs of hundreds are officers appointed over those respective districts by the sheriffs, to collect fines therein; to summon juries; to attend the judges and justices at the assizes, and quarter sessions; and also to execute writs and process in the several hundreds. But, as these are generally plain men, and not thoroughly skillful in this latter part of their office, that of serving writs, and making arrests and executions, it is now usual to join special bailiffs with them; who are generally mean persons employed by the sheriffs on account only of their adroitness and dexterity in hunting and seizing their prey. The sheriff being answerable for the misdemeanors of these bailiffs, they are therefore usually bound in a bond for the due execution of their office, and thence are called bound-bailiffs; which the common people have corrupted into a much more homely appellation.

              Jailers are also the servants of the sheriff, and he must be responsible for their conduct. Their business is to keep safely all such persons as are committed to them by lawful warrant: and, if they suffer any such to escape, the sheriff shall answer it to the king, if it be a criminal matter; or, in a civil case, to the party injured. [28] And to this end the sheriff must [29] have lands sufficient within the county to answer the king and his people. The abuses of jailers and sheriff’s officers toward the unfortunate persons in their custody are well restrained and guarded against by statute 32 Geo. II. c. 28.

              THE vast expense, which custom had introduced in serving the office of high-sheriff, was grown such a burden to the subject, that it was enacted, by statute 13 & 14 Car. II. c. 21. that no sheriff should keep any table at the assizes, except for his own family, or give any presents to the judges or their servants, or have more than forty men in livery; yet, for the sake of safety and decence, he may not have less than twenty men in England and twelve in Wales; upon forfeiture, in any of these cases, of 200£

              II. THE coroner’s is also a very ancient office at the common law. He is called coroner, coronator, because he has principally to do with pleas of the crown, or such wherein the king is more immediately concerned. [30] And in this light the lord chief justice of the king’s bench is the principal coroner in the kingdom, and may (if he pleases) exercise the jurisdiction of a coroner in any part of the realm. [31] But there are also particular coroners for every county of England; usually four, but sometimes six, and sometimes fewer. [32] This officer [33] is of equal antiquity with the sheriff; and was ordained together with him to keep the peace, when the earls gave up the wardship of the county.

              HE is still chosen by all the freeholders in the county court, as by the policy of our ancient laws the sheriffs, and conservators of the peace, and all other officers were, who were concerned in matters that affected the liberty of the people; [34] and as verderors or the forests still are, whose business it is to stand between the prerogative and the subject in the execution of the forest laws. For this purpose there is a writ at common law de coronatore eligendo [35] [of choosing a coroner] in which it is expressly commanded the sheriff, ” quod talem eligi faciat, qui melius et sciat, et velit, et possit officio illi intendere.” [“To cause one to be chosen who is best informed, and most willing and able to hold office."] And, in order to effect this the more surely, it was enacted by the statute of Westm. I, [36] that none but lawful and discreet knights should be chosen. But it seems it is now sufficient if a man have lands enough to be made a knight, whether he be really knighted or not: [37] and there was an instance in the 5 Edw. III. of a man being removed from this office, because he was only a merchant. [38] The coroner ought also to have estate sufficient to maintain the dignity of his office, and answer any fines that may be set upon him for his misbehavior: [39] and if he have not enough to answer, his fine shall be levied on the county, as a punishment for electing an insufficient officer. [40] Now indeed, through the culpable neglect of gentlemen of property, this office has been suffered to fall into disrepute, and get into low and indigent hands: so that, although formerly no coroner would condescend to be paid for serving his country, and they were by the aforesaid statute of Westm. I. expressly forbidden to take a reward, under pain of great forfeiture to the king; yet for many years past they have only desired to be chosen for the sake of their perquisites; being allowed fees for their attendance by the statute 3 Hen. VII. c. I. which Sir Edward Coke complains of heavily; [41] though they have since his time been much enlarged. [42] 

              THE coroner is chosen for life: but may be removed, either by being made sheriff, or chosen verderor, which are offices incompatible with the other; or by the king’s writ de coronatore exonerando [discharging the coroner], for a cause to be therein assigned, as that he is engaged in other business, is incapacitated by years or sickness, has not a sufficient estate in the county, or lives in an inconvenient part of it. [43] And by the statute 25 Geo. II. c. 29. extortion, neglect, or misbehavior, are also made causes of removal.

              THE office and power of a coroner are also, like those of a sheriff, either judicial or ministerial; but principally judicial. This is in great measure ascertained by statute 4 Edw. I. de officio coronatoris [the office of coroner]; and consists, first, in inquiring (when any person is slain or dies suddenly or in prison) concerning the manner of his death. And this must be ” super visum corporis “ [44] [“in view of the body”] for, if the body be not found, the coroner cannot sit. [45] He must also sit at the very place where the death happened; and his inquiry is made by a jury from four, five or six of the neighboring towns, over whom he is to preside. If any be found guilty by this inquest of murder, he is to commit to prison for further trial, and is also to inquire concerning their lands, goods and chattels, which are forfeited thereby: but, whether it be murder or not, he must inquire whether any deodand has accrued to the king, or the lord of the franchise, by this death: and must certify the whole of this inquisition to the court of king’s bench, or the next assizes. Another branch of his office is to inquire concerning shipwrecks; and certify whether wreck or not, and who is in possession of the goods. Concerning treasure trove, he is also to inquire who were the finders, and where it is, and whether any one be suspected of having found and concealed a treasure; “and that may be well perceived (says the old statute of Edw. I.) where one lives riotously, haunting taverns, and has done so of long time:” whereupon he might be attached, and held so bail, upon this suspicion only.

              THE ministerial office of the coroner is only as the sheriff’s substitute. For when just exception can be taken to the sheriff, for suspicion of partiality, (as that he is interested in the suit, or of kindred to either plaintiff or defendant) the process must then be awarded to the coroner, instead of the sheriff, for execution of the king’s writs. [46] 

              III. THE next species of subordinate magistrates, whom I am to consider, are justices of the peace; the principal of whom is the custos rotulorum, or keeper of the records of the county. The common law has ever had a special care and regard for the conservation of the peace; for peace is the very end and foundation of civil society. And therefore, before the present constitution of justices was invented, there were peculiar officers appointed by the common law for the maintenance of the public peace. Of these some had, and still have, this power annexed to other offices which they hold; others had it merely by itself, and were thence named custodes [keepers] or conservatores pacis [keepers of the peace]. Those that were so virtute officii still continue; but the latter sort are superseded by the modern justices.

              THE kings majesty [47] is, by his office and dignity royal, the principal conservator of the peace within all his dominions; and may give authority to any other to see the peace kept, and to punish such as break it: hence it is usually called the king’s peace. The lord chancellor or keeper, the lord treasurer, the lord high steward of England, the lord marshal, and lord high constable of England (when any such officers are in being) and all the justices of the court if king’s bench (by virtue of their offices) and the master of the rolls (by prescription) are general conservators of the peace throughout the whole kingdom, and may commit all breakers of it, or bind them in recognizances to keep it: [48] the other judges are only so in their own courts. The coroner is also a conservator of the peace within his own county; [49] as is also the sheriff; [50] and both of them may take a recognizance or security for the peace. Constables, tithing-men, and the like, are also conservators of the peace within their own jurisdictions; and may apprehend all breakers of the peace, and commit them till they find sureties for their keeping it. [51] 

              THOSE that were, without any office, simply and merely conservators of the peace, either claim that power by prescription; [52] or were bound to exercise it by the tenure of their lands; [53] or, lastly, were chosen by the freeholders in full county court before the sheriff; the writ for their election directing them to be chosen ” de probioribus et potentioribus comitatus sui in custodes pacis.” [54] [“From the most upright and powerful of their county as keepers of the peace."] But when queen Isabel, the wife of Edward II, had contrived to depose her husband by a forced resignation of the crown, and had set up his son Edward III in his place; this, being a thing then without example in England, it was feared would much alarm the people; especially as the old king was living, though hurried about from castle to castle; till at last he met with an untimely death. To prevent therefore any risings, or other disturbance of the peace, the new king sent writs to all the sheriffs in England, the form of which is preserved by Thomas Walfingham, [55] giving a plausible account of the manner of his obtaining the crown; to wit, that it was done ipsius patris beneplacito [by his father’s good pleasure]: and withal commanding each sheriff that the peace be kept throughout his bailiwick, on pain and peril of disinheritance and loss of life and limb. And in a few weeks after the date of these writs, it was ordained in parliament, [56] that, for the better maintaining and keeping of the peace in every county, good men and lawful, which were no maintainers of evil, or barretors in the country, should be assigned to keep the peace. And in this manner, and upon this occasion, was the election of the conservators of the peace taken from the people, and given to the king; [57] this assignment being construed to be by the king’s commission. [58] But still they were called only conservators, wardens, or keepers of the peace, till the statute 34 Edw. III. c. I. gave them the power of trying felonies; and then they acquired the more honorable appellation of justices. [59] 

              THESE justices are appointed by the king’s special commission under the great seal, the form of which was settled by all the judges, A. D. 1590. [60] This appoints them all, [61] jointly and severally, to keep the peace, and any two or more of them to inquire of and determine felonies, and other misdemeanors: in which number some particular justices, or one of them, are directed to be always included, and no business to be done without their presence; the words of the commission running thus, ” quorum aliquem vestrum, A. B. C. D. &c. unum esse volumus “ [“of whom we will that some one of you, A, B, C, D, etc, be one”]; whence the persons so named are usually called justices of the quorum. And formerly it was customary to appoint only a select number of justices, eminent for their skill and discretion, to be of the quorum; but now the practice is to advance almost all of them to that dignity, naming them all over again in the quorum clause, except perhaps only some one inconsiderable person for the sake of propriety: and no exception is now allowable, for not expressing in the form of warrants, etc, that the justice who issued them is of the quorum. [62] 

              TOUCHING the number and qualifications of these justices; it was ordained by statute 18 Edw. III. c. 2. that two, or these, of the best reputation in each county shall be assigned to be keepers of the peace. But these being found rather too few for that purpose, it was provided by statute 34 Edw. III. c. I. that one lord, and three, or four, of the most worthy men in the county, with some learned in the law, shall be made justices in every county. But afterwards the number of justices, though the ambition of private persons, became so large, that it was thought necessary by statute 12 Rec. II. c. 10. and 14 Rec. II. c. 11. to restrain them at first to six, and afterwards to eight only. But this rule is now disregarded, and the cause seems to be (as Lambard observed long ago [63]) that the growing number of statute laws, committed from time to time to the charge of justices of the peace, have occasioned also (and very reasonably) their increase to a larger number. And, as to their qualifications, the statutes just cited direct them to be of the best reputation, and most worthy men in the county: and the statute 13 Ric. II. c. 10. orders them to be of the most sufficient knights, esquires, and gentlemen of the law. Also by statute 2 Hen. V. St. I. c. 4. and St. 2. c. I. they must be resident in their several counties. And because, contrary to these statutes, men of small substance had crept into the commission, whose poverty made them both covetous and contemptible, it was enacted by statute 18 Hen. VI. c. 11. that no justice should be put in commission, if he had not lands to the value of 20£ per annum. And, the rate of money being greatly altered since that time, it is now enacted by statute 5 Geo. II. c. II. that every justice, except as is therein excepted, shall have 100£ per annum clear of all deductions; and, if he acts without such qualification, he shall forfeit 100£ which [64] is almost an equivalent to the 20£ per annum required in Henry the sixth’s time: and of this qualification [65] the justice must now make oath. Also it is provided by the act 5 Geo. II. that no practicing attorney, solicitor, or proctor, shall be capable of acting as a justice of the peace.

              As the office of these justices is conferred by the king, so it subsists only during his pleasure; and is determinable, I. By the demise of the crown; that is, in six months after. [66] 2. By express writ under the great seal, [67] discharging any particular person from being any longer justice. 3. By superseding the commission by writ of supersedeas, which suspends the power of all the justices, but does not totally destroy it; seeing it may be revived again by another writ, called a procedendo [proceeding]. 4. By a new commission, which virtually, though silently, discharges all the former justices that are not included therein; for two commissions cannot subsist at once. 5. By accession of the office of sheriff or coroner. [68] Formerly it was thought, that if a man was named in any commission of the peace, and had afterwards a new dignity conferred upon him, that this determined his office; he no longer answering the description of the commission: but now [69] it is provided, that notwithstanding a new title of dignity, the justice on whom it is conferred shall still continue a justice.

              THE power, office, and duty of a justice of the peace depend on his commission, and on the several statutes, which have created objects of his jurisdiction. His commission, first, empowers him singly to conserve the peace; and thereby gives him all the power of the ancient conservators at the common law, in suppressing riots and affrays, in taking securities for the peace, and in apprehending and committing felons and other inferior criminals. It also empowers any two or more of them to hear and determine all felonies and other offenses; which is the ground of their jurisdiction at sessions, of which more will be said in its proper place. And as to the powers given to one, two, or more justices by the several statutes, that from time to time have heaped upon them such an infinite variety of business, that few care to undertake, and fewer understand, the office; they are such and of so great importance to the public, that the country is greatly obliged to any worthy magistrate, that without sinister views of his own will engage in this troublesome service. And therefore, if a well meaning justice makes any undesigned slip in his practice, great lenity and indulgence is shown to him in the courts of law; and there are many statutes made to protect him in the upright discharge of his office: [70] which, among other privileges, prohibit such justices from being sued for any oversights without notice beforehand; and stop all suits begun, on tender made of sufficient amends. But, on the other hand, any malicious or tyrannical abuse of their office is sure to be severely punished; and all persons who recover a verdict against a justice, for any wilful or malicious injury, are entitled to double costs.

              IT is impossible upon our present plan to enter minutely into the particulars of the accumulated authority, thus committed to the charge of these magistrates. I must therefore refer myself at present to such subsequent parts of these commentaries, as will in their turns comprise almost every object of the justices’ jurisdiction: and in the mean time recommend to the student the perusal of Mr. Lambard’s Eirenarcha, and Dr Burn’s Justice of the Peace; wherein he will find everything relative to this subject, both in ancient and modern practice, collected with great care and accuracy, and disposed in a most clear and judicious method.

              I SHALL next consider some officers of lower rank than those which have gone before, and of more confined jurisdiction; but still such as are universally in use through every part of the kingdom.

              IV. FOURTHLY, then, of the constable. The word constable is frequently said to be derived from the Saxon, koning-staple, and to signify the support of the king. But, as we borrowed the name as well as the office of constable from the french, I am rather inclined to deduce it, with Sir H. Spelman and Dr Cowel, from that language, wherein it is plainly derived from the Latin comes stabuli, an officer well known in the empire; so called because, like the great constable of France, as well as the lord high constable of England, he was to regulate all matters of chivalry, tilts, tournaments, and feats of arms, which were performed on horseback. This great office of lord high constable has been disused in England, except only upon great and solemn occasions, as the king’s coronation and the like, ever since the attainder of Stafford duke of Buckingham under king Henry VIII; as in France it was suppressed about a century after by an edict of Louis XIII: [71] but from his office, says Lambard, [72] this lower constableship was at first drawn and fetched, and is as it were a very finger of that hand. For the statute of Winchester, [73] which first appoints them, for the better keeping of the peace, two constables in every hundred and franchise shall inspect all matters relating to arms and armor.

              CONSTABLES are of two sorts, high constables, and petty constables. The former were first ordained by the statute of Winchester, as before-mentioned; and are appointed at the court leets of the franchise or hundred over which they preside, or, in default of that, by the justices at their quarter sessions; and are removable by the same authority that appoints them. [74] The petty constables are inferior officers in every town and parish, subordinate to the high constable of the hundred, first instituted about the reign of Edward III. [75] These petty constables have two offices united in them; the one ancient, the other modern. Their ancient office is that of headborough, tithing-man, or borsholder; of whom we formerly spoke, [76] and who are as ancient as the time of the king Alfred: their more modern office is that of constable merely; which was appointed (as was observed) so lately as the reign of Edward III, in order to assist the high constable. [77] And in general the ancient headboroughs, tithing-men, and borsholders, were made use of to serve as petty constables; though not so generally, but that in many places they still continue distinct officers from the constable. They are all chosen by the jury at the court leet; or, if no court leet be held, are appointed by two justices of the peace. [78] 

              THE general duty of all constables, both high and petty, as well as of the other officers, is to keep the king’s peace in their several districts; and to that purpose they are armed with very large powers, of arresting, and imprisoning, of breaking open houses, and the like: of the extent of which powers, considering what manner of men are for the most part put upon these offices, it is perhaps very well that they are generally kept in ignorance. One of their principal duties, arising from the statute of Winchester, which appoints them, is to keep watch and ward in their respective jurisdictions. Ward, guard, or custodia, is chiefly intended of the day time, in order to apprehend rioters, and robbers on the highways; the manner of doing which is left to the discretion of the justices of the peace and the constable, [79] the hundred being however answerable for all robberies committed therein, by day light, for having kept negligent guard. Watch is properly applicable to the night only, (being called among our Teutonic ancestors wacht or wacta [80]) and it begins at the time when ward ends, and ends when that begins; for, by the statute of Winchester, in walled towns the gates shall be closed from sunsetting to sunrising, and watch shall be kept in every borough and town, especially in the summer season, to apprehend all rogues, vagabonds, and night-walkers, and make them give an account of themselves. The constable may appoint watchmen at his discretion, regulated by the custom of the place; and these, being his deputies, have for the time being the authority of their principal. But, with regard to the infinite number of other minute duties, that are laid upon constables by a diversity of statutes, I must again refer to Mr. Lambard and Dr Burn; in whose compilations may be also seen, what duties belong to the constable or tithing-man indifferently, and what to the constable only: for the constable may do whatever the tithing-man may; but it does not hold e converso ; for the tithing-man has not an equal power with the constable.

              V. WE are next to consider the surveyors of the highways. Every parish is bound of common right to keep the high roads, that go through it, in good and sufficient repair; unless by reason of the tenure of lands, or otherwise, this care is consigned to some particular private person. From this burden no man was exempt by our ancient laws, whatever other immunities he might enjoy: this being part of the trinoda necessitas [the threefold obligation], to which every man’s estate was subject; viz. expeditio contra hostem, arcium constructio, et pontium reparatio [going against the enemy, construction of towers and reparation of bridges]: for, though the reparation of bridges only is expressed, yet that of roads also must be understood; as in the Roman law, ad instructiones reparationesque itinerum et pontium, nullum genus hominum, nulliusque dignitatis ac venerationis mentis, cessare oportet. [81] [With respect to the construction and repairing of ways and bridges no class of men of whatever rank or dignity should be exempted.] And indeed now, for the most part, the care of the roads only seems to be left to parishes; that of bridges being in great measure devolved upon the county at large, by statute 22 Hen. VIII. c. 5. If the parish neglected these repairs, they might formerly, as they may still, be indicted for such their neglect: but it was not then incumbent on any particular office to call the parish together, and set them upon this work; for which reason by the statute 2 & 3 ph. & M. c. 8. surveyors of the highways were ordered to be chosen in every parish. [82] 

              THESE surveyors were originally, according to the statute of Philip and Mary, to be appointed by the constable and churchwardens of the parish; but now [83] they are constituted by two neighboring justices, out of such substantial inhabitants as have either 10£ per annum of their own, or rent 30£ a year, or are worth in personal estate 100£.

              THESE office and duty consists in putting in execution a variety of statutes for the repairs of the highways; that is, of ways leading from one town to another: by which it is enacted, 1. That they may remove all annoyances in the highways, or give notice to the owner to remove them; who is liable to penalties on noncompliance. 2. They are to call together all the inhabitants of the parish, six days in every year, to labor in repairing the highways; all persons keeping drafts, or occupying lands, being obliged to send a team for every draft, and for every 50£ a year, which they keep or occupy; and all other persons to work or find a laborer. The work must be completed before harvest; as well for providing a good road for carrying in the corn, as also because all hands are then supposed to be employed in harvest work. And every cartway must be made eight feet wide at the least; [84] and may be increased by the quarter sessions to the breadth of four and twenty feet. 3. The surveyors may lay out their own money in purchasing materials for repairs, where there is not sufficient within the parish, and shall be reimbursed by a rate, to be allowed at a special sessions. 4. In case the personal labor of the parish be not sufficient, the surveyors, with the consent of the quarter sessions, may levy a rate (not exceeding 6 d. in the pound) on the parish, in aid of the personal duty; for the due application of which they are to account upon oath. As for turnpikes, which are now universally introduced in aid of such rates, and the law relating to them, depend entirely on the particular powers granted in the several road acts, and therefore have nothing to do with this compendium of general law.

              VI. I PROCEED therefore, lastly, to consider the overseers of the poor; their original, appointment, and duty.

              THE poor of England, till the time of Henry VIII, subsisted entirely upon private benevolence, and the charity of well disposed Christians. For, though it appears by the mirrour, [85] that by the common law the poor were to be “sustained by parsons, rectors of the church, and the parishioners; so that none of them dye for default of sustenance;” and though by the statutes 12 Ric. II. c. 7. and 19 Hen. VII. c. 12. the poor are directed to be sustained in the cities or towns wherein they were born, or such wherein they had dwelt for three years (which seem to be the first rudiments of parish settlements) yet till the statute 27 Hen. VIII. c. 26. I find no compulsory method chalked out for this purpose: but the poor seem to have been left to such relief as the humanity of their neighbors would afford them. The monasteries were, in particular, their principal resource; and, among other bad effects which attended the monastic institutions, it was not perhaps one of the least (though frequently esteemed quite otherwise) that they supported and fed a very numerous and very idle poor, whose sustenance depended upon what was daily distributed in alms at the gates of the religious houses. But, upon the total dissolution of these, the inconvenience of thus encouraging the poor in habits of indolence and beggary was quickly felt throughout the kingdom: and abundance of statutes were made in the reign of king Henry the eighth, for providing for the poor and impotent; which, the preambles to some of them recite, had of late years strangely increased. These poor were principally of two sorts: sick and impotent, and therefore unable to work; idle and sturdy, and therefore able, but not willing, to exercise any honest employment. To provide in some measure for both of these, in and about the metropolis, his son Edward the sixth founded three royal hospitals; Christ’s, and St. Thomas’s, for the relief of the impotent through infancy or sickness; and Bridewell for the punishment and employment of the vigorous and idle. But these were far from being sufficient for the care of the poor throughout the kingdom at large; and therefore, after many other fruitless experiments, by statute 43 Eliz. c. 2. overseers of the poor were appointed in every parish.

              BY virtue of the statute last mentioned, these overseers are to be nominated yearly in Easter-week, or within one month after (though a subsequent nomination will be valid), [86] by two justices dwelling near the parish. They must be substantial householders, and so expressed to be in the appointment of the justices. [87] 

              THEIR office and duty, according to the same statute, are principally these: first, to raise competent sums for the necessary relief of the poor, impotent, old, blind, and such other, being poor and not able to work: and, secondly, to provide work for such as are able and cannot otherwise get employment: but this latter part of their duty, which, according to the wise regulations of that salutary statute, should go hand in hand with the other, is now most shamefully neglected. However, for these joint purposes, they are empowered to make and levy rates upon the several inhabitants of the parish, by the same act of parliament; which has been farther explained and enforced by several subsequent statutes.

              THE two great objects of this statute seem to have been, 1. To relieve the impotent poor, and them only. 2. To find employment for such as are able to work: and this principally by providing stocks to be worked up at home, which perhaps might be more beneficial than accumulating all the poor in one common work-house; a practice which tends to destroy all domestic connections (the only felicity of the honest and industrious laborer) and to put the sober and diligent upon a level, in point of their earnings, with those who are dissolute and idle. Whereas, if none were to be relieved but those who are incapable to get their livings, and that in proportion to their parents, but such as are brought up in rags and idleness; and if every poor man and his family were employed whenever they requested it, and were allowed the whole profits of their labor; — a spirit of cheerful industry would soon disuse itself through every cottage; work would become easy and habitual, when absolutely necessary to their daily subsistence; and the most indigent peasant would go through his task without a murmur, if assured that he and his children (when incapable of work through infancy, age, or infirmity) would then, and then only, be entitled to support form his opulent neighbors.

              THIS appears to have been the plan of the statute of queen Elizabeth; in which the only defect was confining the management of the poor to small, parochial, districts; which are frequently incapable of furnishing proper work, or providing an able director. However, the laborious poor were then at liberty to seek employment wherever it was to be had; none being obliged to reside in the places of their settlement, but such as were unable or unwilling to work; and those places of settlement being only such where they were born, or had made their abode, originally for three years, [88] and afterwards (in the case of vagabonds) for one year only. [89] 

              AFTER the restoration, a very different plan was adopted, which has rendered the employment of the poor more difficult, by authorizing the subdivision of parishes; has greatly increased their number, by confining them all to their respective districts; has given birth to the intricacy of our poor-laws, by multiplying and rendering more easy the methods of gaining settlements; and, in consequence, has created an infinity of expensive lawsuits between contending neighborhoods, concerning those settlements and removals. By the statute 13 & 14 Car. II. c. 12. a legal settlement was declared to be gained by birth, inhabitancy, apprenticeship, or service for forty days; within which period all intruders were made removable from any parish by two justices of the peace, unless they settled in a tenement of the annual value of 10£. The frauds, naturally consequent upon this provision, which gave a settlement by so short a residence, produced the statute I Jac. II. c. 17. which directed notice in writing to be delivered to the parish officers, before a settlement could be gained by such residence. Subsequent provisions allowed other circumstances of notoriety to be equivalent to such notice given; and those circumstances have from time to time been altered, enlarged, or restrained, whenever the experience of new inconveniences, arising daily from new regulations, suggested the necessity of a remedy. And the doctrine of certificates was invented, by way of counterpoise, to restrain a man and his family from acquiring a new settlement by any length of residence whatever, unless in two particular excepted cases; which makes parishes very cautious of giving such certificates, and of course confines the poor at home, where frequently employment can be had.

              THE law of settlements may be therefore now reduced to the following general heads; or, a settlement in a parish may be acquired, 1. By birth; which is always prima facie the place of settlement, until some other can be shown. [90] This is also always the place of settlement of a bastard child; for a bastard, having in the eye of the law no father, cannot be referred to his settlement, as other children may. [91] But, in legitimate children, though the place of birth be prima facie the settlement, yet it is not conclusively so; for there are, 2. Settlements by parentage, being the settlement of one’s father or mother: all children being really settled in the parish where their parents are settled, until they get a new settlement for themselves. [92] A new settlement may be acquired several ways; as 3. By marriage. For a woman, marrying a man that is settled in another parish, changes her own: the law not permitting the separation of husband and wife. [93] But if the man be a foreigner, and has no settlement, her’s is suspended during his life, if he remains in England, and be able to maintain her; but in his absence, or during (perhaps) his inability, or after his death she may return again to her old settlement. [94] The other methods of acquiring settlements in any parish are all reducible to this one, of forty days residence therein: but this forty days residence (which is construed to be lodging or lying there) must not be by fraud, or stealth, or in any clandestine manner; but accompanied with one or other of the following concomitant circumstances. The next method therefore of gaining a settlement, is, 4. By forty days residence, and notice. For if a stranger comes into a parish, and delivers notice in writing of his place of abode, and number of his family, to one of the overseers (which must be read in the church and registered) and resides there unmolested for forty days after such notice, he is legally settled thereby. [95] For the law presumes that such a one at the time of notice is not likely to become chargeable, else he would not venture to give it; or that, in such case, the parish would take care to remove him. But there are also other circumstances equivalent to such notice: therefore, 5. Renting for a year tenement of the yearly value of ten pounds, and residing forty days in the parish, gains a settlement without notice; [96] upon the principle of having substance enough to gain credit for such a house. 6. Being charged to and paying the public taxes and levies of the parish; and, 7. Executing any public parochial office for a whole year in the parish, as churchwarden, etc; are both of them equivalent to notice, and gain a settlement, [97] when coupled with a residence of forty days. 8. Being hired for a year, when unmarried, and childless, and serving a year in the same service; and 9. Being bound an apprentice for seven years; give the servant and apprentice a settlement, without notice, [98] in that place wherein they serve the last forty days. This is meant to encourage application to trades, and going out to reputable services. 10. Lastly, the having an estate of one’s own, and residing thereon forty days, however small the value may be, in case it be acquired by act of law or of a third person, as by descent, gift, devise, etc, is a sufficient settlement: [99] but if a man acquire it by his own act, as by purchase, (in its popular sense, in consideration of money paid) then [100] unless the consideration advanced, bona fide, be 30£ it is no settlement for any longer time, than the person shall inhabit thereon. He is in no case removable from his own property; but he shall not, by any trifling or fraudulent purchase of his own, acquire a permanent and lasting settlement.

              ALL persons, not so settled, may be removed to their own parishes, on complaint of the overseers, by two justices of the peace, if they shall adjudge them likely to become chargeable to the parish, into which they have intruded: unless they are in a way of getting a legal-settlement, as by having hired a house of 10£ per annum, or living in an annual service; for then they are not removable. [101] And in all other cases, if the parish to which they belong, will grant them a certificate, acknowledging them to be their parishioners, they cannot be removed merely because likely to become chargeable, but only when they become actually chargeable. [102] But such certificated persons can gain no settlement by any of the means above-mentioned; unless by renting a tenement of 10£ per annum, or by serving an annual office in the parish, being legally placed therein: neither can an apprentice or servant to such certificated person gain a settlement by such their service. [103] 

              THESE are the general heads of the laws relating to the poor which, by the resolutions of the courts of justice thereon within a century past, are branched into a great variety. And yet, notwithstanding the pains that has been taken about them, they still remain very imperfect, and inadequate to the purposes they are designed for: a fate, that has generally attended most of our statute laws, where they have not the foundation of the common law to build on. When the shires, the hundreds, and the tithings, were kept in the same admirable order that they were disposed in by the great Alfred, there were no persons idle, consequently none but the impotent that needed relief: and the statute of 43 Eliz. seems entirely founded on the same principle. But when this excellent scheme was neglected and departed from, we cannot but observe with concern, what miserable shifts and lame expedients have from time to time been adopted, in order to patch up the flaws occasioned by this neglect. There is not a more necessary or more certain maxim in the frame and constitution of society, than that every individual must contribute his share, in order to the well-being of the community: and surely they must be very deficient in found policy, who suffer one half of a parish to continue idle, dissolute, and unemployed; and then form visionary schemes, and at length are amazed to find, that the industry of the other half is not able to maintain the whole.
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              [I-354]

              CHAPTER THE TENTH.

                Of the People, Whether Aliens, Denizens, or Natives↩

              HAVING, in the eight preceding chapters, treated of persons as they stand in the public relations of magistrates, I now proceed to consider such persons as fall under the denomination of the people. And herein all the inferior and subordinate magistrates, treated of in the last chapter, are included.

              THE first and most obvious division of the people is into aliens and natural-born subjects. Natural-born subjects are such as are born within the dominions of the crown of England, that is, within the ligeance, or as it is generally called, the allegiance of the king; and aliens, such as are born out of it. Allegiance is the tie, or ligamen, which binds the subject to the king, in return for that protection which the king affords the subject. The thing itself, or substantial part of it, is founded in reason and the nature of government; the name and the form are derived to us from our Gothic ancestors. Under the feudal system, every owner of lands held them in subjection to some superior or lord, from whom or whose ancestors the tenant or vassal had received them: and there was mutual trust or confidence subsisting between the lord and vassal, that the lord should protect the vassal in the enjoyment of the territory he had granted him, and, on the other hand, that the vassal should be faithful to the lord and defend him against all his enemies. This obligation on the part of the vassal was called his fidelitas or fealty; and an oath of fealty was required, by the feudal law, to be taken by all tenants to their landlord, which is couched in almost the same terms as our ancient oath of allegiance: [1] except that in the usual oath of fealty there was frequently a saving or exception of the faith due to a superior lord by name, under whom the landlord himself was perhaps only a tenant or vassal. But when the acknowledgment was made to the absolute superior himself, who was vassal to no man, it was no longer called the oath of fealty, but the oath of allegiance; and therein the tenant swore to bear faith to his sovereign lord, in opposition to all men, without any saving or exception: “contra omnes homines fidelitatem fecit.” [2] Land held by this exalted species of fealty was called feudum ligium, a liege fee; the vassals bomines ligii, or liege men; and the sovereign their dominus ligius, or liege lord. And when sovereign princes did homage to each other, for lands held under their respective sovereignties, a distinction was always made between simple homage, which was only an acknowledgment of tenure; [3] and liege homage, which included the fealty before-mentioned, and the services consequent upon it. Thus when Edward III, in 1329, did homage to Philip VI of France, for his ducal dominions on that continent, it was warmly disputed of what species the homage was to be, whether liege or simple homage. [4] 

              With us in England, it becoming a settled principle of tenure, that all lands in the kingdom are held of the king as their sovereign and lord paramount, no oath but that of fealty could ever be taken to inferior lords, and the oath of allegiance was necessarily confined to the person of the king alone. By an easy analogy the term of allegiance was soon brought to signify all other engagements, which are due from subjects to their prince, as well as those duties which were simply and merely territorial. And the oath of allegiance, as administered for upwards of six hundred years, [5] contained a promise “to be true and faithful to the king and his heirs, and truth and faith to bear of life and limb and terrene honor, and not to know or hear of any ill or damage intended him, without defending him therefrom.” Upon which Sir Matthew Hale [6] makes this remark; that it was short and plain, not entangled with long or intricate clauses or declarations, and yet is comprehensive of the whole duty from the subject to his sovereign. But, at the revolution, the terms of this oath being thought perhaps to favor too much the notion of non-resistance, the present form was introduced by the convention parliament, which is more general and indeterminate than the former; the subject only promising “that he will be faithful and bear true allegiance to the king,” without mentioning “his heirs,” or specifying in the least wherein that allegiance consists. The oath of supremacy is principally calculated as a renunciation of the pope’s pretended authority: and the oath abjuration, introduced in the reign of king William, [7] very amply supplies the loose and general texture of the oath of allegiance; it recognizing the right of his majesty, derived under the act of settlement; engaging to support him to the utmost of the juror’s power; promising to disclose all traitorous conspiracies against him; and expressly renouncing any claim of the pretender, by name, in as clear and explicit terms as the English language can furnish. This oath must be taken by all persons in any office, trust, or employment; and may be tendered by two justices of the peace to any person, whom they shall suspect of disaffection. [8] But the oath of allegiance may be tendered [9] to all persons above the age of twelve years, whether natives, denizens, or aliens, either in the court-leet of the manor, or in the sheriff’s tourn, which is the court-leet of the count.

              BUT, besides these express engagements, the law also holds that there is an implied, original, and virtual allegiance, owing from every subject to his sovereign, antecedently to any express promise; and although the subject never swore any faith or allegiance in form. For as the king, by the very descent of the crown, is fully invested with all the rights and bound to all the duties of sovereignty, before his coronation; so the subject is bound to his prince by an intrinsic allegiance, before the superinduction of those outward bonds of oath, homage, and fealty; which were only instituted to remind the subject of this his previous duty, and for the better securing its performance. [10] The formal profession therefore, or oath of subjection, is nothing more than a declaration in words of what was before implied in law. Which occasions Sir Edward Coke very justly to observe, [11] that “all subjects are equally bounden to their allegiance, as if they had taken the oath; because it is written by the finger of the law in their hearts, and the taking of the corporal oath is but an outward declaration of the same.” The sanction of an oath, it is true, in case of violation of duty, makes the guilt still more accumulated, by superadding perjury to treason; but it does not increase the civil obligation to loyalty; it only strengthens the social tie by uniting it with that of religion.

              ALLEGIANCE, both express and implied, is however distinguished by the law into sorts or species, the one natural, the other local; the former being also perpetual, the latter temporary. Natural allegiance is such as is due from all men born within the king’s dominions immediately upon their birth. [12] For, immediately upon their birth, they are under the king’s protection; at a time too, when (during their infancy) they are incapable of protecting themselves. Natural allegiance is therefore a debt of gratitude; which cannot be forfeited, canceled, or altered, by any change of time, place, or circumstance, nor by anything but the united concurrence of the legislature. [13] An Englishman who removes to France, or to China, owes the same allegiance to the king to England there as at home, and twenty years hence as well as now. For it is a principle of universal law, [14] that the natural-born subject of one prince cannot by any act of his own, no, not by swearing allegiance to another, put off or discharge his natural allegiance to the former: for this natural allegiance was intrinsic, and primitive, and antecedent to the other; and cannot be divested without the concurrent act of that prince to whom it was first due. Indeed the natural-born subject of one prince, to whom he owes allegiance, may be entangled by subjecting himself absolutely to another; but it is his own act that brings him into these straits and difficulties, of owing service to two masters; and it is unreasonable that, by such voluntary act of his own, he should be able at pleasure to unloose those bands, by which he is connected to his natural prince.

              LOCAL allegiance is such as is due from an alien, or stranger born, for so long time as he continues within the king’s dominion and protection: [15] and it ceases, the instant such stranger transfers himself from this kingdom to another. Natural allegiance is therefore perpetual, and local temporary only: and that for this reason, evidently founded upon the nature of government; that allegiance is a debt due from the subject, upon an implied contract with the prince, that so long as the one affords protection, so long the other will demean himself faithfully. As therefore the prince is always under a constant tie to protect his natural-born subjects, at all times and in all countries, for this reason their allegiance due to him is equally universal and permanent. But, on the other hand, as the prince affords his protection to an alien, only during his residence in this realm, the allegiance of an alien is confined (in point of time) to the duration of such his residence, and (in point of locality) to the dominions of the British empire. From which considerations Sir Matthew Hale [16] deduces this consequence, that, though there be an usurper of the crown, yet it is treason for any subject, while the usurper is in full possession of the sovereignty, to practice anything against his crown and dignity: wherefore, although the true prince regain the sovereignty, yet such attempts against the usurper (unless in defense or aid of the rightful king) have been afterwards punished with death; because of the breach of that temporary allegiance, which was due to him as king de facto. And upon this footing, after Edward IV recovered the crown, which had been long detained from his house by the line of Lancaster, treasons committed against Henry VI were capitally punished, though Henry had been declared an usurper by parliament.

              THIS oath of allegiance, or rather the allegiance itself, is held to be applicable not only to the political capacity of the king, or regal office, but to his natural person, and blood-royal: and for the misapplication of their allegiance, viz. to the regal capacity or crown, exclusive of the person of the king, were the Spencers banished in the reign of Edward II. [17] And from hence arose that principle of personal attachment, and affectionate loyalty, which induced our forefathers (and, if occasion required, would doubtless induce their sons) to hazard all that was dear to them, life, fortune, and family, in defense and support of their liege lord and sovereign.

              THIS allegiance then, both express and implied, is the duty of all the king’s subjects, under the distinctions here laid down, of local and temporary, or universal and perpetual. Their rights are also distinguishable by the same criterions of time and locality; natural-born subjects having a great variety of rights, which they acquire by being born within the king’s ligeance, and can never forfeit by any distance of place or time, but only by their own misbehavior: the explanation of which rights is the principal subject of the two first books of these commentaries. The same is also in some degree the case of aliens; though their rights are much more circumscribed, being acquired only by residence here, and lost whenever they remove. I shall however here endeavor to chalk out some of the principal lines, whereby they are distinguished from natives, descending to farther particulars when they come in course.

              AN alien born may purchase lands, or other estates: but not for his own use; for the king is thereupon entitled to them. [18] If an alien could acquire a permanent property in lands, he must own an allegiance, equally permanent with that property, to the king of England; which would probably be inconsistent with that, which he owes the his own natural liege lord: besides that thereby the nation might in time be subject to foreign influence, and feel many other inconveniences. Wherefore by the civil law such contracts were also made void: [19] but the prince had no such advantage of escheat thereby, as with us in England. Among other reasons, which might be given for our constitution, it seems to be intended by way of punishment for the alien’s presumption, in attempting to acquire any landed property: for the vendor is not affected by it, he having resigned his right, and received an equivalent in exchange. Yet an alien may acquire a property in goods, money, and other personal estate, or may hire a house for his habitation: [20] for personal estate is of a transitory and movable nature; and besides, this indulgence to strangers is necessary for the advancement of trade. Aliens also may trade as freely as other people; only they are subject to certain higher duties at the custom-house: and there are also some obsolete statutes of Henry VIII, prohibiting alien artificers to work for themselves in this kingdom; but it is generally held they were virtually repealed by statute 5 Eliz. c. 7. Also an alien may bring an action concerning personal property, and may make a will, and dispose of his personal estate: [21] not as it is in France, where the king at the death of an alien is entitled to all he is worth, by the droit d’aubaine [right to inherit from an alien] or jus albinatus [alien law], [22] unless he has a peculiar exemption. When I mention these rights of an alien, I must be understood of alien friends only, or such whose countries are in peace with ours; for alien-enemies have no rights, no privileges, unless by the king’s special favor, during the time of war.

              WHEN I say, that an alien is one who is born out of the king’s dominions, or allegiance, this also must be understood with some restrictions. The common law indeed stood absolutely so; with only a very few exceptions: so that a particular act of parliament became necessary after the restoration, [23] for the naturalization of children of his majesty’s English subjects, born in foreign countries during the late troubles. And this maxim of the law proceeded upon a general principle, that every man owes natural allegiance where he is born, and cannot owe two such allegiances, or serve two masters, at once. Yet the children of the king’s ambassadors born abroad were always held to be natural subjects: [24] for as the father, though in a foreign country, owes not even a local allegiance to the prince to whom he is sent; so, with regard to the son also, he was held (by a kind of postliminium [a restoration of rights upon return to one’s country]) to be born under the king of England’s allegiance, represented by his father, the ambassador. To encourage also foreign commerce, it was enacted by statute 25 Edw. III. St. 2. that all children born abroad, provided both their parents were at the time of the birth in allegiance to the king, and the mother had passed the seas by her husband’s consent, might inherit as if born in England: and accordingly it has been so adjudged in behalf of merchants. [25] But by several more modern statutes [26] these restrictions are still farther taken off: so that all children, born out of the king’s ligeance, whose fathers were natural-born subjects, are now natural-born subjects themselves, to all intents and purposes, without any exception; unless their said fathers were attainted, or banished beyond sea, for high treason; or were then in the service of a prince at enmity with Great Britain.

              THE children of aliens, born here in England, are, generally speaking, natural-born subjects, and entitled to all the privileges of such. In which the constitution of France differs from ours; for there, by their jus albinatus, if a child be born of foreign parents, it is an alien. [27] 

              A DENIZEN is an alien born, but who has obtained ex donatione regis [by royal gift] letters patent to make him an English subject: a high and incommunicable branch of the royal prerogative. [28] A denizen is in a kind of middle state between an alien, and natural-born subject, and partakes of both of them. He may take lands by purchase or devise, which an alien may not; but cannot take by inheritance: [29] for his parent, through whom he must claim, being an alien had no inheritable blood, and therefore could convey none to the son. And, upon a like defect of hereditary blood, the issue of a denizen, born before denization, cannot inherit to him; but his issue born after, may. [30] A denizen is not excused [31] from paying the alien’s duty, and some other mercantile burdens. And no denizen can be of the privy council, or either house of parliament, or have any office of trust, civil or military, or be capable of any grant from the crown. [32] 

              NATURALIZATION cannot be performed but by act of parliament: for by this an alien is put in exactly the same state as if he had been born in the king’s ligeance; except only that he is incapable, as well as a denizen, of being a member of the privy council, or parliament, etc. [33] No bill for naturalization can be received in either house of parliament, without such disabling clause in it. [34] Neither can any person be naturalized or restored in blood, unless he has received the sacrament of the Lord’s supper within one month before the bringing in of the bill; and unless the also takes the oaths of allegiance and supremacy in the presence of the parliament. [35] 

              THESE are the principal distinctions between aliens, denizens, and natives: distinctions, which endeavors have been frequently unfed since the commencement of this century to lay almost totally aside, by one general naturalization-act for all foreign protestants. An attempt which was once carried into execution by the statute 7 Ann. c. 5. but this, after three years experience of it, was repealed by the statute 10 Ann. c. 5. except one clause, which was just now mentioned, for naturalizing the children of English parents born abroad. However, every foreign seaman who in time of war serves two years on board an English ship is ipso facto [by that fact] naturalized; [36] and all foreign protestants, and Jews, upon their residing seven years in any of the American colonies, without being absent above two months at a time, are upon taking the oaths naturalized to all intents and purposes, as if they had been born in this kingdom; [37] and therefore are admissible to all such privileges, and no other, as protestants or Jews born in this kingdom are entitled to. What those privileges are, [38] was the subject of very high debates about the time of the famous Jew-bill; [39] which enabled all Jews to prefer bills of naturalization in parliament, without receiving the sacrament, as ordained by statute 7 Jac. I. It is not my intention to revive this controversy again; for the act lived only a few months, and was then repealed: [40] therefore peace be now to its manes.
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              [I-364]

              CHAPTER THE ELEVENTH.

                Of the Clergy↩

              THE people, whether aliens, denizens, or natural-born subjects, are divisible into two kinds; the clergy and laity: the clergy, comprehending all persons in holy orders, and in ecclesiastical offices, will be the subject of the following chapter.

              THIS venerable body of men, being separate and set apart from the rest of the people, in order to attend the more closely to the service of almighty God, have thereupon large privileges allowed them by our municipal laws: and had formerly much greater, which were abridged at the time of the reformation, on account of the ill use which the popish clergy had endeavored to make of them. For, the laws having exempted them from almost every personal duty, they attempted a total exemption from every secular tie. But it is observed by Sir Edward Coke, [1] that, as the overslowing of waters does many times make the river to lose its proper channel, so in times past ecclesiastical persons, seeking to extend their liberties beyond their true bounds, either lost or enjoyed not those which of right belonged to them. The personal exemptions do indeed for the most part continue. A clergyman cannot be compelled to serve on a jury, nor to appear at a court-leet or view of frank pledge; which almost every other person is obliged to do: [2] but, if a layman is summoned on a jury, and before the trial takes orders, he shall notwithstanding appear and be sworn. [3] Neither can he be chosen to any temporal office; as bailiff, reeve, constable, or the like: in regard of his own continual attendance on the sacred function. [4] During his attendance on divine service he is privileged from arrests in civil suits. [5] In cases also of felony, a clerk in orders shall have the benefit of his clergy, without being branded in the hand; and may likewise have it more than once: in both which particulars he is distinguished from a layman. [6] But as they have their privileges, so also they have their disabilities, on account of their spiritual avocations. Clergymen, we have seen, [7] are incapable of sitting in the house of commons; and by statute 21 Hen. VIII. c. 13. are not allowed to take any lands or tenements to farm, upon pain of 10£ per month, and total avoidance of the lease; nor shall engage in any manner of trade, nor sell any merchandise, under forfeiture of the treble value. Which prohibition is consonant to the canon law.

              IN the frame and constitution of ecclesiastical polity there are diverse ranks and degrees: which I shall consider in their respective order, merely as they are taken notice of by the secular laws of England; without intermeddling with the canons and constitutions, by which they have bound themselves. And under each division I shall consider, 1. The method of their appointment; 2. Their rights and duties; and 3. The manner wherein their character or office may cease.

              I. AN arch-bishop or bishop is elected by the chapter of his cathedral church, by virtue of a license from the crown. Election was, in very early times, the usual mode of elevation to the episcopal chair throughout all Christendom; and this was promiscuously performed by the laity as well as the clergy: [8] till at length, it becoming tumultuous, the emperors and other sovereigns of the respective kingdoms of Europe took the election in some degree into their own hands; by reserving to themselves the right of confirming these elections, and of granting investiture of the temporalties, which now began almost universally to be annexed to this spiritual dignity; without which confirmation and investiture, the elected bishop could neither be consecrated, nor receive any secular profits. This right was acknowledged in the emperor Charlemagne, A. D. 773, by pope Hadrian I, and the council of Lateran, [9] and universally exercised by other Christian princes: but the policy of the court of Rome at the same time began by degrees to exclude the laity from any share in these elections, and to confine them wholly to the clergy, which at length was completely effected; the mere form of election appearing to the people to be a thing of little consequence, which the crown was in possession of an absolute negative, which was almost equivalent to a direct right of nomination. Hence the right of appointing to bishoprics is said to have been in the crown of England [10] (as well as other kingdoms in Europe) even in the Saxon times, because the rights of confirmation and investiture were in effect (though not in form) a right of complete donation. [11] But when, by length of time, the custom of making elections by the clergy only was fully established, the popes began to except to the usual method of granting these investitures, which was per annulum et baculum [by the ring and staff], by the prince’s delivering to the prelate a ring, and a pastoral staff or crosier; pretending, that this was an encroachment on the church’s authority, and an attempt by these symbols to confer a spiritual jurisdiction: and pope Gregory VII, towards the close of the eleventh century, published a bull of excommunication against all princes who should dare to confer investitures, and all prelates who should venture to receive them. [12] This was a bold step towards effecting the plan then adopted by the Roman see, of rendering the clergy entirely independent of the civil authority: and long and eager were the contests occasioned by this dispute. But at length when the emperor Henry V agreed to remove all suspicion of encroachment on the spiritual character, by conferring investitures for the future per sceptrum [by the scepter] and not per annulum et baculum ; and when the kings of England and France consented also to alter the form in their kingdoms, and receive only homage from the bishops for their temporalties, instead of investing them by the ring and crosier; the court of Rome found it prudent to suspend for a while its other pretensions. [13] 

              THIS concession was obtained from king Henry the first in England, by means of that obstinate and arrogant prelate, archishop Anselm: [14] but king John (about a century afterwards) in order to obtain the protection of the pope against his discontented barons, was prevailed upon to give up by a charter, to all the monasteries and cathedrals in the kingdom, the free right of electing their prelates, whether abbots or bishops: reserving only to the crown the custody of the temporalties during the vacancy; the form of granting a license to elect, (which is the original of our conge d’ eslire [permission to elect]) on refusal whereof the electors might proceed without it; and the right of approbation afterwards, which was not to be denied without a reasonable and lawful cause. [15] This grant was expressly recognized and confirmed in king John’s magna carta [16] and was again established by statute 25 Edw. III. St. 6. § 3.

              BUT by statute 25 Hen. VIII. c. 20. the ancient right of nomination was, in effect, restored to the crown: it being enacted that, at every future avoidance of a bishopric, the king may send the dean and chapter his usual license to proceed to election; which is always to be accompanied with a letter missive from the king, containing the name of the person whom he would have them elect: and, if the dean and chapter delay their election above twelve days, the nomination shall d evolve to the king, who may by letters patent appoint such person as he pleases. This election or nomination, if it be of a bishop, must be signified by the king’s letters patent to the arch-bishop of the province; if it be of an arch-bishop, to the other arch-bishop and two bishops, or to four bishops; requiring them to confirm, invest, and consecrate the person so elected: which they are bound to perform immediately, without any application to the see of Rome. After which the bishop elect shall sue to the king for his temporalties, shall make oath to the king and none other, and shall take restitution of his secular possessions out of the king’s hands only. And if such dean and chapter do not elect in the manner by this act appointed, or if such arch-bishop or bishop do refuse to confirm, invest, and consecrate such bishop elect, they shall incur all the penalties of a praemunire [forewarning].

              AN arch-bishop is the chief of the clergy in a whole province; and has the inspection of the bishops of that province, as well as of the inferior clergy, and may deprive them on notorious cause. [17] The arch-bishop has also his own diocese, wherein he exercises episcopal jurisdiction; as in his province he exercises archiepiscopal. As arch-bishop, he, upon receipt of the king’s writ, calls the bishops and clergy of his province to meet in convocation: but without the king’s writ he cannot assemble them. [18] To him all appeals are made from inferior jurisdictions within his province; and, as an appeal lies from the bishops in person to him in person, so it also lies from the consistory courts of each diocese to his archiepiscopal court. During the vacancy of any see in his province, he is guardian of the spiritualties thereof, as the king is of the temporalties; and he executes all ecclesiastical jurisdiction therein. If an archiepiscopal see be vacant, the dean and chapter are the spiritual guardians, ever since the office of prior of Canterbury was abolished at the reformation. [19] The arch-bishop is entitled to present by lapse to all the ecclesiastical livings in the disposal of his diocesan bishops, if not filled within six months. And the arch-bishop has a customary prerogative, when a bishop is consecrated by him, to name a clerk or chaplain of his won to be provided for by such suffragan bishop; in lieu of which it is now usual for the bishop to make over by deed to the arch-bishop, his executors and assigns, the next presentation of such dignity or benefice in the bishop’s disposal within that see, as the arch-bishop himself shall choose; which is therefore called his option: [20] which options are only binding on the bishop himself who grants them, and not his successors. The prerogative itself seems to be derived from the legatine power formerly annexed by the popes to the metropolitan of Canterbury. [21] And we may add, that the papal claim itself (like most others of that encroaching see) was probably set up on imitation of the imperial prerogative called primae or primarie preces [first prayers, or suits]; whereby the emperor exercises, and has immemorially exercised, [22] a right of naming to the first prebend that becomes vacant after his accession in every church of the empire. [23] A right, that was also exercised by the crown of England in the reign of Edward I; [24] and which probably gave rise to the royal corodies, which were mentioned in a former chapter. [25] It is also the privilege, by custom, of the arch-bishop of Canterbury, to crown the kings and queens of this kingdom. And he has also by the statute 25 Hen. VIII. c. 21. the power of granting dispensations in any case, not contrary to the holy scriptures and the law of God, where the pope used formerly to grant them: which is the foundation of his granting special licenses, to marry at any place or time, to hold two livings, and the like: and on this also is founded the right he exercises of conferring degrees, in prejudice of the two universities. [26] 

              THE power and authority of a bishop, besides the administration of certain holy ordinances peculiar to that sacred order, consists principally in inspecting the manners of the people and clergy, and punishing them, in order to reformation, by ecclesiastical censures. To this purpose he has several courts under him, and may visit at pleasure every part of his diocese. His chancellor is appointed to hold his courts for him, and to assist him in matters of ecclesiastical law; who, as well as all other ecclesiastical officers, if lay or married, must be a doctor of the civil law, so created in some university. [27] It is also the business of a bishop to institute and to direct induction to all ecclesiastical livings in his diocese.

              ARCHBISHOPRICS and bishoprics may become void by death, deprivation for any very gross and notorious crime, and also by resignation. All resignations must be made to some superior. [28] Therefore a bishop must resign to his metropolitan; but the arch-bishop can resign to none but the king himself.

              II. A DEAN and chapter are the council of the bishop, to assist him with their advice in affairs of religion, and also in the temporal concerns of his see. [29] When the rest of the clergy were settled in the several parishes of each diocese (as has formerly [30] been mentioned) these were reserved for the celebration of divine service in the bishop’s own cathedral; and the chief of them, who presided over the rest, obtained the name of decanus or dean, being probably at first appointed to superintend ten canons or prebendaries.

              ALL ancient deans are elected by the chapter, by conge d’eslire from the king, and letters missive of recommendation; in the same manner as bishops: but in those chapters, that were founded by Henry VIII out of the spoils of the dissolved monasteries, the deanery is donative, and the installation merely by the king’s Letters patent. [31] The chapter, consisting of canons or prebendaries, are sometimes appointed by the king, sometimes by the bishop, and sometimes elected by each other.

              THE dean and chapter are, as was before observed, the nominal electors of a bishop. The bishop is their ordinary and immediate superior; and has, generally speaking, the power of visiting them, and correcting their excesses and enormities. They had also a check on the bishop at common law: for till the statute 32 Hen. VIII. C. 28. his grant or lease would not have bound his successors, unless confirmed by the dean and chapter. [32] DEANERIES and prebends may become void, like a bishopric, by death, by deprivation, or by resignation to either the king or the bishop. [33] Also I may here mention, once for all, that if a dean, prebendary, or other spiritual person be made a bishop all the preferments he was before possessed of are void; and the king may present to them in right of his prerogative royal. But they are not void by the election, but only by the consecration. [34] 

              III. AN arch-deacon has an ecclesiastical jurisdiction, immediately subordinate to the bishop, throughout the whole of his diocese, or in some particular part of it. He is usually appointed by the bishop himself; and has a kind of episcopal authority, originally derived from the bishop, but now independent and distinct from his. [35] He therefore visits the clergy; and has his separate court for punishment of offenders by spiritual censures, and for hearing all other causes of ecclesiastical cognizance.

              IV. THE rural deans are very ancient officers of the church, [36] but almost grown out of use; though their deaneries still subsist as an ecclesiastical division of the diocese, or archdeaconry. They seem to have been deputies of the bishop, planted all round his diocese, the better to inspect the conduct of the parochial clergy, and therefore armed with an inferior degree of judicial and coercive authority. [37] 

              V. THE next, and indeed the most numerous order of men in the system of ecclesiastical polity, are the parsons and vicars of parishes: in treating of whom I shall first mark out the distinction between them; shall next observe the method by which one may become a parson or vicar; shall then briefly touch upon their rights and duties; and shall, lastly, show how one may cease to be either.

              A PARSON, persona ecclesiae, is one that has full possession of all the rights of a parochial church. He is called parson, persona, because by his person the church, which is an invisible body, is represented; and he is in himself a body corporate, in order to protect and defend the rights of the church (which he personates) by a perpetual succession. [38] He is sometimes called the rector, or governor, of the church: but the appellation of parson, (however it may be depreciated by familia, clownish, and indiscriminate use) is the most legal, most beneficial, and most honorable title that a parish priest can enjoy; because such a one, (Sir Edward Coke observes) and he only, is said vicem seu personam ecclesiae gerere [to represent the church]. A parson has, during his life, the freehold in himself of the parsonage house, the glebe, the tithes, and other dues. But these are sometimes appropriated; that is to say, the benefice is perpetually annexed to some spiritual corporation, either sole or aggregate, being the patron of the living; whom the law esteems equally capable of providing for the service of the church, as any single private clergyman. This contrivance seems to have sprung from the policy of the monastic orders, who have never been deficient in subtle inventions for the increase of their own power and emoluments. At the first establishment of parochial clergy, the tithes of the parish were distributed in a fourfold division; one for the use of the bishop, another for maintaining the fabric of the church, a third for the poor, and the fourth to provide for the incumbent. When the sees of the bishops became otherwise amply endowed, they were prohibited from demanding their usual share of these tithes, and the division was into three parts only. And hence it was inferred by the monasteries, that a small part was sufficient for the officiating priest, and that the remainder might well be applied to the use of their own fraternities, (the endowment of which was construed to be a work of the most exalted piety) subject to the burden of repairing the church and providing for its constant supply. And therefore they begged and bought, for mastes and obits, and sometimes even for money, all the advowsons within their reach, and then appropriated the benefices to the use of their own corporation. But, in order to complete such appropriation effectually, the king’s license, and consent of the bishop, must first be obtained; because both the king and the bishop may sometime or other have an interest, by lapse, in the presentation to the benefice; which can never happen if it be appropriated to the use of a corporation, which never dies: and also because the law reposes a confidence in them, that they will not consent to anything that shall be to the prejudice of the church. The consent of the patron also is necessarily implied, because (as was before observed) the appropriation can be originally made to none, but to such spiritual corporation, as is also the patron of the church; the whole being indeed nothing else, but an allowance for the patrons to retain the tithes and glebe in their own hands, without presenting any clerk, they themselves undertaking to provide for the service of the church. [39] When the appropriation is thus made, the appropriators and their successors are perpetual parsons of the church; and must sue and be sued, in all matters concerning the rights of the church, by the name of parsons. [40] 

              THIS appropriation may be severed, and the church become disappropriate, two ways: as, first, if the patron or appropriator presents a clerk, who is instituted and inducted to the parsonage: for the incumbent so instituted and inducted is to all intents and purposes complete parson; and the appropriation, being once severed, can never be re-united again, unless by a repetition of the same solemnities. [41] And when the clerk so presented is distinct from the vicar, the rectory thus vested in him becomes what is called a sine-cure ; because he has no cure of souls, having a vicar under him to whom that cure is committed. [42] Also, if the corporation which has the appropriation is dissolved, the parsonage becomes disappropriate at common law; because the perpetuity of person is gone, which is necessary to support the appropriation.

              IN this manner, and subject to these conditions, may appropriations be made at this day: and thus were most, if not all, of the appropriations at present existing originally made; being annexed to bishoprics, prebends, religious houses, nay, even to nunneries, and certain military orders, all of which were spiritual corporations. At the dissolution of monasteries by statutes 27 Hen. VIII. c. 28. and 31 Hen. VIII. c. 13. the appropriations of the several parsonages, which belonged to those respective religious houses, (amounting to more than one third of all the parishes in England [43]) would have been by the rules of the common law disappropriated; had not a clause in those statutes intervened, to give them to the king in as ample a manner as the abbots, etc, formerly held the same, at the time of their dissolution. This, though perhaps scarcely defensible, was not without example; for the same was done in former reigns, when the alien priories, (that is, such as were filled by foreigners only) were dissolved and given to the crown. [44] And from these two roots have sprung all the lay appropriations or secular parsonages, which we now see in the kingdom; they having been afterwards granted out from time to time by the crown. [45] 

              These appropriating corporations, or religious houses, were wont to depute one of their own body to perform divine service, and administer the sacraments, in those parishes of which the society was thus the parson. This officiating minister was in reality no more than a curate, deputy, or vicegerent of the appropriator, and therefore called vicarius, or vicar. His stipend was at the discretion of the appropriator, who was however bound of common right to find somebody, qui illi de temporalibus, episcopo de spiritualibus, debeat respondere [who should answer to him concerning temporal, to the bishop concerning spiritual, affairs]. [46] But this was done in so scandalous a manner, and the parishes suffered so much by the neglect of the appropriators, that the legislature was forced to interpose: and accordingly it is enacted by statute 15 Ric. II. c. 6. that in all appropriations of churches, the diocesan bishop shall ordain (in proportion to the value of the church) a competent sum to be distributed among the poor parishioners annually; and that the vicarage shall be sufficiently endowed. It seems the parish were frequently sufferers, not only by the want of divine service, but also by withholding those alms, for which, among other purposes, the payment of tithes was originally imposed: and therefore in this act a pension is directed to be distributed among the poor parochians, as well as a sufficient stipend to the vicar. But he, being liable to be removed at the pleasure of the appropriator, was not likely to insist too rigidly on the legal sufficiency of the stipend: and therefore by statute 4 Hen. IV. c. 12. it is ordained, that the vicar shall be a secular person, not a member of any religious house; that he shall be vicar perpetual, not removable at the caprice of the monastery; and that he shall be canonically instituted and inducted, and be sufficiently endowed, at the discretion of the ordinary, for these three express purposes, to do divine service, to inform the people, and to keep hospitality. The endowments in consequence of these statutes have usually been by a portion of the glebe, or land, belonging to the parsonage, and a particular share of the tithes, which the appropriators found it most troublesome to collect, and which are therefore generally called privy, small, or vicarial, tithes; the greater, or predial, tithes being still reserved to their own use. But one and the same rule was not observed in the endowment of all vicarages. Hence some are more liberally, and some more scantily, endowed; and hence many things, as wood in particular, is in some countries a rectorial, and in some a vicarial tithe.

              THE distinction therefore of a parson and vicar is this; that the parson has for the most part the whole right to all the ecclesiastical dues in his parish; but a vicar has generally an appropriator over him, entitled to the best part of the profits, to whom he is in effect perpetual curate, with a standing salary. Though in some places the vicarage has been considerably augmented by a large share of the great tithes; which augmentations were greatly assisted by the statute 29 Car. II. c. 8. enacted in favor of poor vicars and curates, which rendered such temporary augmentations (when made by the appropriators) perpetual.

              THE method of becoming a parson or vicar is much the same. To both there are four requisites necessary: holy orders; presentation; institution; and induction. The method of conferring the holy orders of deacon and priest, according to the liturgy and canons, [47] is foreign to the purpose of these commentaries; any farther than as they are necessary requisites to make a complete parson or vicar. By common law a deacon, of any age, might be instituted and inducted to a parsonage or vicarage: but it was ordained by statute 13 Eliz. c. 12. that no person under twenty-three years of age, and in deacon’s orders, should be presented to any benefice with cure; and if he were not ordained priest within one year after his induction, he should be ipso facto [by that fact] deprived: and now, by statute 13 & 14 Car. II. c. 4. no person is capable to be admitted to any benefic, unless he has been first ordained a priest; and then he is, in the language of the law, a clerk in orders. But if he obtains orders, or a license to preach, by money or corrupt practices (which seems to be the true, though not the common notion of simony) the person giving such orders forfeits [48] 40£ and the person receiving 10£ and is incapable of any ecclesiastical preferment for seven years afterwards.

              ANY clerk may be presented [49] to a parsonage or vicarage; that is, the patron, to whom the advowson of the church belongs, may offer his clerk to the bishop of the diocese to be instituted. Of advowsons, or the right of presentation, being a species of private property, we shall find a more convenient place to treat in the second part of these commentaries. But when a clerk is presented, the bishop may refuse him upon many accounts. As, 1. If the patron is excommunicated, and remains in contempt forty days. [50] Or, 2. If the clerk be unfit: [51] which unfitness is of several kinds. First, with regard to his person; as if he be a bastard, an outlaw, an excommunicate, an alien, under age, or the like. [52] Next, with regard to his faith or morals; as for any particular heresy, or vice that is malum in se [wrong in itself]: but if the bishop alleges only in generals, as that he is schismaticus inveteratus [an inveterate schismatic], or objects a fault that is malum probibitum [wrong because prohibited] merely, as haunting taverns, playing at unlawful games, or the like; it is not good cause of refusal. [53] Or, lastly, the clerk may be unfit to discharge the pastoral office for want of learning. In any of which cases the bishop may refuse the clerk. In case the refusal is for heresy, schism, inability of learning, or other matter of ecclesiastical cognizance, there the bishop must give notice to the patron of such his cause of refusal, who, being usually a layman, is not supposed to have knowledge of it; else he cannot present by lapse: but if the cause be temporal, there he is not bound to give notice. [54] 

              IF an action at law be brought by the patron against the bishop, for refusing his clerk, the bishop must assign the cause. If the cause be of a temporal nature and the fact admitted, (as, for instance, outlawry) the judges of the king’s courts must determine its validity, or, whether it be sufficient cause of refusal: but if the fact be denied, it must be determined by a jury. If the cause be of a spiritual nature, (as, heresy, particularly alleged) the fact if denied shall also be determined by a jury; and if the fact be admitted or found, the court upon consultation and advice of learned divines shall decide its sufficiency. [55] If the cause be want of learning, the bishop need not specify in what points the clerk is deficient, but only allege that he is deficient: [56] for the statute 9 Edw. II. St. 1. c. 13. is express, that the examination of the fitness of a person presented to a benefice belongs to the ecclesiastical judge. But because it would be nugatory in this case to demand the reason of refusal from the ordinary, if the patron were bound to abide by his determination, who has already pronounced his clerk unfit; therefore if the bishop returns the clerk to be minus sufficiens in literatura [deficient in learning], the court shall write to the metropolitan, to reexamine him, and certify his qualifications; which certificate of the arch-bishop is final. [57] 

              IF the bishop has no objections, but admits the patron’s presentation, the clerk so admitted is next to be instituted by him; which is a kind of investiture of the spiritual part of the benefice: for by institution the care of the souls of the parish is committed to the charge of the clerk. When a vicar is instituted, he (beside the usual forms) takes, if required by the bishop, an oath of perpetual residence; for the maxim of law is, that vicarius non habet vicarium [a vicar has no deputy]: and as the non-residence of the appropriators was the cause of the perpetual establishment of vicarages, the law judges it very improper for them to defeat the end of their constitution, and by absence to create the very mischiefs which they were appointed to remedy: especially as, if any profits are to arise from putting in a curate and living at a distance from the parish, the appropriator, who is the real parson, has undoubtedly the elder tile to them. When the ordinary is also the patron, and confers the living, the presentation and institution are one and the same act, and are called a collation to a benefice. By institution or collation the church is full, so that there can be no fresh presentation till another vacancy, at least in the case of a common patron; but the church is not full against the king, till induction: nay, even if a clerk is instituted upon the king’s presentation, the crown may revoke it before induction, and present another clerk. [58] Upon institution also the clerk may enter on the parsonage house and glebe, and take the tithes; but he cannot grant or let them, or bring any action for them, till induction.

              INDUCTION is performed by a mandate from the bishop to the arch-deacon, who usually issues out a precept to other clergymen to perform it for him. It is done by giving the clerk corporal possession of the church, as by holding the ring of the door, tolling a bell, or the like; and is a form required by law, with intent to give all the parishioners due notice, and sufficient certainty of their new minister, to whom their tithes are to be paid. This therefore is the investiture of the temporal part of the benefice, as institution is of the spiritual. And when a clerk is thus presented, instituted, and inducted into a rectory, he is then, and not before, in full and complete possession, and is called in law persona impersonata, or parson imparsonee. [59] 

              THE rights of a parson or vicar, in his tithes and ecclesiastical dues, fall more properly under the second book of these commentaries: and as to his duties, they are principally of ecclesiastical cognizance; those only excepted which are laid upon him by statute. And those are indeed so numerous that it is impracticable to recite them here with any tolerable conciseness or accuracy. Some of them we may remark, as they arise in the progress of our inquiries, but for the rest I must refer myself to such authors as have compiled treatises expressly upon this subject. [60] I shall only just mention the article of residence, upon the supposition of which the law does stile every parochial minister an incumbent. By statute 21 Hen. VIII. c. 13. persons wilfully absenting themselves from their benefices, for one month together, or two months. in the year, incur a penalty of 5£ to the king, and 5£ to any person that will sue for the same: except chaplains to the king, or others therein mentioned, [61] during their attendance in the household of such as retain them: and also except [62] all heads of houses magistrates, and professors in the universities, and all students under forty years of age residing there, bona fide, for study. Legal residence is not only in the parish, but also in the parsonage house: for it has been resolved, [63] that the statute intended residence, not only for serving the cure, and for hospitality; but also for maintaining the house, that the successor also may keep hospitality there.

              WE have seen that there is but one way, whereby one may become a parson or vicar: there are many ways, by which one may cease to be so. 1 By death. 2. By cession, in taking another benefice. For by statute 21 Hen. VIII. c. 13. if. any one having a benefice of 8£ per annum, or upwards, in the king’s books, (according to the present valuation, [64]) accepts any other, the first shall be adjudged void; unless he obtains a dispensation; which no one is entitled to have, but the chaplains of the king and others therein mentioned, the brethren and sons of lords and knights, and doctors and bachelors of divinity and law, admitted by the universities of this realm. And a vacancy thus made, for want of a dispensation, is called cession. 3. By conferation; for, as was mentioned before, when a clerk is promoted to a bishopric, all his other preferments are void the instant that he is consecrated. But there is a method, by the favor of the crown, of holding such livings in commendam [in trust]. Commenda, or ecclesia commendata [a living in trust], is a living commended by the crown to the care of a clerk, to hold till a proper pastor is provided for it. This may be temporary, for one, two or three years, or perpetual; being a king of dispensation to avoid the vacancy of the living, and is called a commenda retinere [to retain a trust living]. There is also a commenda recipere [to receive a trust living], which is to take a benefice de novo [anew], in the bishop’s own gift, or the gift of some other patron consenting to the same; and this is the same to him as institution and induction are to another clerk. [65] 4. By resignation. But this is of no avail, till accepted by the ordinary; into whose hands the resignation must be made. [66] 5 By deprivation, either by canonical censures, of which I am not to speak; or in pursuance of diverse penal statutes, which declare the benefice void, for some nonfeasance or neglect, or else some malfeasance or crime. As, for simony; [67] for maintaining any doctrine in derogation of the king’s supremacy, or of the thirty-nine articles, or of the book of common-prayer; [68] for neglecting after institution to read the articles in the church, or make the declarations against popery, or take the abjuration oath; [69] for using any other form of prayer than the liturgy of the church of England; [70] or for absenting himself sixty days in one year from a benefice belonging to a popish patron, to which the clerk was presented by either of the universities; [71] in all which and similar cases [72] the benefice is ipso facto void, without any formal sentence of deprivation.

              VI. A CURATE is the lowest degree in the church; being in the same state that a vicar was formerly, an officiating temporary minister, instead of the real incumbent. Though there are what are called perpetual curacies, where all the tithes are appropriated, and no vicarage endowed, (being for some particular reasons [73] exempted from the statute of Hen. IV) but, instead thereof, such perpetual curate is appointed by the appropriator. With regard to the other species of curates, they are the objects of some particular statutes, which ordain, that such as serve a church during its vacancy shall be paid such stipend as the ordinary thinks reasonable, out of the profits of the vacancy; or, if that be not sufficient, by the successor within fourteen days after he takes possession: [74] and that, if any rector or vicar nominates a curate to the ordinary to be licensed, the ordinary shall settle his stipend under his hand and seal, not exceeding 50£ per annum, nor less than 20£ and on failure of payment may sequester the profit of the benefice. [75] 

              THUS much of the clergy, properly so called. There are also certain inferior ecclesiastical officers of whom the common law takes notice; and that principally, to assist the ecclesiastical jurisdiction, where it is deficient in powers. On which officers I shall make a few cursory remarks.

              VII. CHURCH WARDENS are the guardians or keepers of the church, and representatives of the body of the parish. [76] They are sometimes appointed by the minister, sometimes by the parish, sometimes by both together, as custom directs. They are taken, in favor of the church, to be for some purposes a kind of corporation at the common law; that is, they are enabled by that name to have a property in goods and chattels, and to bring actions for them, for the use and profit of the parish. Yet they may not waste the church goods, but may be removed by the parish, and then called to account by action at the common law: but there is no method of calling them to account, but by first removing them; for none can legally do it, but those who are put in their place. As to lands, or other real property, as the church, church-yard, etc, they have no sort of interest therein; but if any damage is done thereto, the parson only or vicar shall have the action. Their office also is to repair the church, and make rates and levies for that purpose: but these are recoverable only in the ecclesiastical court. They are also joined with the overseers in the care and maintenance of the poor. They are to levy [77] a shilling forfeiture on all such as do not repair to church on Sundays and holidays, and are empowered to keep all persons orderly while there; to which end it has been held that a churchwarden may justify the pulling off a man’s hat, without being guilty of either an assault or trespass. [78] There are also a multitude of other petty parochial powers committed to their charge by diverse acts of parliament. [79] 

              VIII. PARISH clerks and sextons are also regarded by the common law, as persons who have freeholds in their offices; and therefore though they may be punished, yet they cannot be deprived, by ecclesiastical censures. [80] The parish clerk was formerly always in holy orders; and some are so to this day. He is generally appointed by the incumbent, but by custom may be chosen by the inhabitants; and if such custom appears, the court of king’s bench will grant a mandamus to the arch-deacon to swear him in, for the establishment of the custom turns it into a temporal or civil right. [81] 
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              [I-384]

              CHAPTER THE TWELFTH.

                Of The Civil State↩

              THE lay part of his majesty’s subjects, or such of the people as are not comprehended under the denomination of clergy, may be divided into three distinct states, the civil, the military, and the maritime.

              THAT part of the nation which falls under our first and most comprehensive division, the civil state, includes all orders of men, from the highest nobleman to the meanest peasant; that are not included under either our former division, or clergy, or under one of the two latter, the military and maritime states: and it may sometimes include individuals of the other three orders; since a nobleman, a knight, a gentleman, or a peasant, may become either a divine, a soldier, or a seaman.

              THE civil state consists of the nobility and the commonalty. Of the nobility, the peerage of Great Britain, or lords temporal, as forming (together with the bishops) one of the supreme branches of the legislature, I have before sufficiently spoken: we are here to consider them according to their several degrees, or titles of honor.

              ALL degrees of nobility and honor are derived from the king as their fountain: [1] and he may institute what new titles he pleases. Hence it is that all degrees of honor are not of equal antiquity. those now in use are dukes, marquesses, earls viscounts, and barons. [2] 

              1. A duke, though it be with us, as a mere title of nobility, inferior in point of antiquity to many others, yet it is superior to all of them in rank; being the first title of dignity after the royal family. [3] Among the Saxons the Latin name of dukes, duces, is very frequent, and signified, as among the Romans, the commanders or leaders of their armies, whom in their own language they called penetoza; [4] and in the laws of Henry I (as translated by Lambard) we find them called heretochii. But after the Norman conquest, which changed the military polity of the nation, the kings themselves continuing for many generations dukes of Normandy, they would not honor any subjects with that title, till the time of Edward III; who, claiming to be king of France, and thereby losing the ducal in the royal dignity, in the eleventh year of his reign created his son, Edward the black prince, duke of Cornwall: and many, of the royal family especially, were afterwards raised to the same honor. However, in the reign of queen Elizabeth, A. D. 1572, [5] the whole order became utterly extinct: but it was revived about fifty years afterwards by her successor, who was remarkably prodigal of honors, in the person of George Villiers duke of Buckingham.

              2. A marquess, marchio, is the next degree of nobility. His office formerly was (for dignity and duty were never separated by our ancestors) to guard the frontiers and limits of the kingdom; which were called the marches, from the teutonic word, marche, a limit: as, in particular, were the marches of Wales and Scotland, while they continued to be enemies countries. The persons who had command there, were called lords marchers, or marquesses; whose authority was abolished by statute 27 Hen. VIII. c. 27. though the title had long before been made a mere ensign of honor; Robert Vere, earl of Oxford, being created marquess of Dublin, by Richard II in the eighth year of his reign. [6] 

              3. AN earl is a title of nobility so ancient, that its original cannot clearly be traced out. Thus much seems tolerably certain: that among the Saxons they were called ealdormen, quasi elder men, signifying the same as sen’or or senator among the Romans; and also schiremen, because they had each of them the civil government of a several division or shire. On the irruption of the Danes, they changed the name to eorles, which, according to Camden, [7] signified the same in their language. In Latin they are called comites [earls] (a title first used in the empire) from being the king’s attendants; “a societate nomen sumpserunt, reges enim tales sibi associant.” [8] [“They received their name from their society, because they were the king’s companions."] After the Norman conquest they were for some time called counts, or countees, from the French; but they did not long retain that name themselves, though their shires are from thence called counties to this day. It is now become a mere title they having nothing to do with the government of the county; which, as has been more than once observed, is now entirely devolved on the sheriff, the earl’s deputy, or vice-comes. In all writs, and commissions, and other formal instruments, the king, when he mentions any peer of the degree of an earl, always stiles him “trusty and well beloved cousin:” an appellation as ancient as the reign of Henry IV; who being either by his wife, his mother, or his sisters, actually related or allied to every earl in the kingdom, artfully and constantly acknowledged that connection in all his letters and other public acts; from whence the usage has descended to his successors, though the reason has long ago failed.

              4. THE name of vice-comes or viscount was afterwards made use of as an arbitrary title of honor, without any shadow of office pertaining to it, by Henry the sixth; when in the eighteenth year of his reign, he created John Beaumont a peer, by the name of viscount Beaumont, which was the first instance of the kind. [9] 

              5. A baron’s is the most general and universal title of nobility; for originally every one of the peers of superior rank had also a barony annexed to his other titles. [10] But it has sometimes happened that, when an ancient baron has been raised to a new degree of peerage, in the course of a few generations the two titles have descended differently; one perhaps to the male descendants, the other to the heirs general; whereby the earldom or other superior title has subsisted without a barony: and there are also modern instances where earls and viscounts have been crated without annexing a barony to their other honors: so that now the rule does not hold universally, that all peers are barons. The original and antiquity of baronies has occasioned great inquiries among our English antiquarians. The most probable opinion seems to be, that they were the same with our present lords of manors; to which the name of court baron, (which is the lord’s court, and incident to every manor) gives some countenance. It may be collected from king John’s magna carta, [11] that originally all lords of manors, or barons, that held of the king in capite [in chief], had seats in the great council or parliament, till about the reign of that prince the conflux of them became so large and troublesome, that the king was obliged to divide them, and summon only the greater barons in person; leaving the small ones to be summoned by the sheriff, and (as it is said) to sit by representation in another house; which gave rise to the separation of the two houses of parliament. [12] By degrees the title came to be confined to the greater barons, or lords of parliament only; and there were no other barons among the peerage but such as were summoned by writ, in respect of the tenure of their lands or baronies, till Richard the second first made it a mere title of honor, by conferring it on diverse persons by his letters patent. [13] 

              HAVING made this short inquiry into the original of our several degrees of nobility, I shall next consider the manner in which they may be created. The right of peerage seems to have been originally territorial; that is, annexed to lands honors, castles, manors, and the like the proprietors and possessors of which were (in right of those estates) allowed to be peers of the realm, and were summoned to parliament to do suit and service to their sovereign: and, when the land was alienated, the dignity passed with it as appendant. Thus the bishops still sit in the house of lords in right of succession to certain ancient baronies annexed, or supposed to be annexed, to their episcopal lands: [14] and thus, in 11 Hen. VI, the possession of the castle of Arundel was adjudged to confer an earldom on its possessor. [15] But afterwards, when alienations grew to be frequent, the dignity of peerage was confined to the lineage of the party ennobled, and instead of territorial became personal. Actual proof of a tenure by barony became no longer necessary to constitute a lord of parliament; but the record of the writ of summons to them or their ancestors was admitted as a sufficient evidence of the tenure.

              PEERS are now created either by writ, or by patent: for those who claim by prescription must suppose either a writ or patent made to their ancestors; though by length of time it is lost. The creation by writ, or the king’s letter, is a summons to attend the house of peers, by the stile and title of that barony, which the king is pleased to confer: that by patent is a royal grant to a subject of any dignity and degree of peerage. The creation by writ is the more ancient way; but a man is not ennobled thereby, unless he actually takes his seat in the house of lords: and some are of opinion that there must be at least two writs of summons, and a sitting in two distinct parliaments, to evidence an hereditary barony: [16] and therefore the most usual, because the surest, way is to grant the dignity by patent, which inures to a man and his heirs according to the limitations thereof, though he never himself makes use of it. [17] Yet it is frequent to call up the eldest son of a peer to the house of lords by writ of summons, in the name of his father’s barony: because in that case there is no danger of his children’s losing the nobility in case he never takes his seat; for they will succeed to their grand-father. Creation by writ has also one advantage over that by patent: for a person crated by writ holds the dignity to him and his heirs, without any words to that purport in the writ; but in letters patent there must be words to direct the inheritance, else the dignity inures only to the grantee for life. [18] For a man or woman may be crated noble for their own lives, and the dignity not descend to their heirs at all, or descend only to some particular heirs: as where a peerage is limited to a man, and the heirs male of his body by Elizabeth his present lady, and not to such heirs by any former of future wife.

              LET us next take a view of a few of the principal incidents attending the nobility, exclusive of their capacity as members of parliament, and as hereditary counselors of the crown; both of which we have before considered. And first we must observe, that in criminal cases, a nobleman shall be tried by his peers. The great are always obnoxious to popular envy: were they to be judged by the people, they might be in danger from the prejudice of their judges; and would moreover be deprived of the privilege of the meanest subjects, that of being tried by their equals, which is secured to all the realm by Magna Carta, c. 29. It is said, that this does not extend to bishops; who, though they are lords of parliament, and sit there by virtue of their baronies which they hold jure ecclesiae [by right of the church], yet are not ennobled in blood, and consequently not peers with the nobility. [19] As to peeresses, no provision was made for their trail when accused of treason or felony, till after Eleanor duchess of Gloucester, wife to the lord protector, had been accused of treason and found guilty of witchcraft, in an ecclesiastical synod, through the intrigues of cardinal Beaufort. This very extraordinary trial gave occasion to a special statute, 20 Hen. VI. c. 9. which enacts that peeresses either in their own right, or by marriage, shall be tried before the same judicature as peers of the realm. If a woman, noble in her own right, marries a commoner, she still remains noble, and shall be tried by her peers: but if she be only noble by marriage, them by a second marriage, with a commoner, she loses her dignity; for as by marriage it is gained, by marriage it is also lost. Yet if a duchess dowager marries a baron, she continues a duchess still; for all the nobility are pares [peers - equals], and therefore it is no degradation. [20] A peer, or peeress (either in her own right or by marriage) cannot be arrested in civil cases: [21] and they have also many peculiar privileges annexed to their peerage in the course of judicial proceedings. A peer, siting in judgment, gives not his verdict upon oath, like an ordinary juryman, but upon his honor: [22] he answers also to bills in chancery upon honor, and not upon his oath; [23] but, when he is examined as a witness either in civil or criminal cases, he must be sworn: [24] for the respect, which the law shows to the honor of a peer, does not extend so far as to overturn a settled maxim, that in judicio non creditur nisi juratis [no one is believed in court but upon his oath]. [25] The honor of peers is however so highly tendered by the law, that it is much more penal to spread false reports of them, and certain other great officers of the realm, than of other men: scandal against them being called by the peculiar name of scandalum magnatum [scandal of the peer]; and subjected to peculiar punishment by diverse ancient statutes. [26] 

              A PEER cannot lose his nobility, but by death or attainder; though there was an instance, in the reign of Edward the fourth, of the degradation of George Nevile duke of Bedford by act of parliament, [27] on account of his poverty, which rendered him unable to support his dignity. [28] But this is a singular instance: which serves at the same time, by having happened, to show the power of parliament; and, by having happened but once, to show how tender the parliament has been, in exerting so high a power. It has been said indeed, [29] that if a baron waste his estate, so that he is not able to support the degree, the king may degrade him: but it is expressly held by later authorities, [30] that a peer cannot be degraded but by act of parliament.

              THE commonalty, like the nobility, are divided into several degrees; and, as the lords, though different in rank, yet all of them are peers in respect of their nobility, so the commoners though some are greatly superior to others, yet all are in law peers, in respect of their want of nobility. [31] 

              THE first name of dignity, next beneath a peer, was anciently that of vidames, vice domini, or valvasors : [32] who are mentioned by our ancient lawyers [33] as viri magnae dignitatis [men of great dignity]; and Sir Edward Coke [34] speaks highly of them. Yet they are now quite out of use; and our legal antiquarians are not so much as agreed upon their original or ancient office.

              NOW therefore the first dignity after the nobility, is a knight of the order of St. George, or of the garter; first instituted by Edward III, A. D. 1344. [35] Next follows a knight banneret; who indeed by statutes 5 Ric. II. St. 2. c. 4. and 14 Ric. II. c. 11. is ranked next after barons: and that precedence was confirmed to him by order of king James I, in the tenth year of his reign. [36] But, in order to entitle himself to this rank, he must have been created by the king in person, in the field, under the royal banners, in time of open war. [37] else he ranks after baronets ; who are the next order: which title is a dignity of inheritance, created by letters patent, and usually descendible to the issue male. It was first instituted by king James the first, A. D. 1611. in order to raise a competent sum for the reduction of the province of Ulster in Ireland; for which reason all baronets have the arms of Ulster superadded to their family coat. Next follow knights of the bath; an order instituted by king Henry IV, and revived by king George the first. They are so called from the ceremony of bathing, the night before their creation. The last of these inferior nobility are knights bachelors; the most ancient, though the lowest, order of knighthood amongst us: for we have an instance [38] of king Alfred’s conferring this order on his son Athelstan. The custom of the ancient Germans was to give their young men a shield and a lance in the great council: this was equivalent to the toga virilis [gown of manhood] of the Romans: before this they were not permitted to bear arms, but were accounted as part of the father’s household; after it, as part of the public. [39] Hence some derive the usage of knighting, which has prevailed all over the western world, since its reduction by colonies from those northern heroes. Knights are called in Latin equites aurati [knights]; aurati, from the gilt spurs they wore; and equites, because they always served on horseback: for it is observable, [40] that almost all nations call their knights by some appellation derived from an horse. They are also called in our law milites, because they formed a part, or indeed the whole of the royal army, in virtue of their feudal tenures; one condition of which was, that every one who held a knights fee (which in Henry the second’s time [41] amounted to 20£ per annum) was obliged to be knighted, and attend the king in his wars, or fine for his non-compliance. The exertion of this prerogative, as an expedient to raise money in the reign of Charles the first, gave great offense; though warranted by law, and the recent example of queen Elizabeth: but it was, at the restoration, together with all other military branches of the feudal law, abolished; and this king of knighthood has, since that time, fallen into great disregard.

              THESE, Sir Edward Coke says, [42] are all the names of dignity in this kingdom, esquires and gentlemen being only names of worship. But before these last the heralds rank all colonels, sergeants at law, and doctors in the three learned professions.

              ESQUIRES and gentlemen are confounded together by Sir Edward Coke, who observes, [43] that every esquire is a gentleman, and a gentleman is defined to be one qui arma gerit, who bears coat armor, the grant of which adds gentility to a man’s family: in like manner as civil nobility, among the Romans, was founded in the jus imaginum [right of images], or having the image of one ancestor at least, who had borne some curule office. It is indeed a matter somewhat unsettled, what constitutes, the distinction, or who is a real esquire : for it is not an estate, however large, that confers this rank upon its owner. Camden, who was himself a herald, distinguishes them the most accurately; and he reckons up four sorts of them: [44] 1. The eldest sons of knights, and their eldest sons, in perpetual succession. [45] 2. The younger sons of peers, and their eldest sons, in like perpetual succession: both which species of esquires Sir H. Spelman entitles armigeri natalitii [esquires by birth]. [46] 3. Esquires created by the king’s letters patent, or other investiture; and their eldest sons. 4. Esquires by virtue of their offices; as justices of the peace, and others who bear any office of trust under the crown. To these may be added the esquires of knights of the bath, each of whom constitutes three at his installation; and all foreign, nay, Irish peers; and the eldest sons of peers of Great Britain, who, though generally titular lords, are only esquires in the law, and must so be named in all legal proceedings. [47] As for gentlemen, says Sir Thomas Smith, [48] they be made good cheap in this kingdom: for whosoever studies the laws of the realm, who studies in the universities, who professes liberal sciences, and (to be short) who can live idly, and without manual labor, and will bear the port, charge, and countenance of a gentleman, he shall be called master, and shall be taken for a gentleman. A yeoman is he that has free land of forty shillings by the year; who is thereby qualified to serve on juries, vote for knights of the shire, and do any other act, where the law requires one that is probus et legalis homo [a true and lawful man]. [49] 

              THE rest of the commonalty are tradesmen, artificers, and laborers: who (as well as all others) must in pursuance of the statute 1 Hen. V. c. 5. be styled by the name and addition of their estate, degree, or mystery, in all actions and other legal proceedings.
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              [I-395]

              CHAPTER THE THIRTEENTH.

                Of the Military and Maritime States↩

              THE military state includes the whole of the soldiery; or, such persons as are peculiarly appointed among the rest of the people, for the safeguard and defense of the realm.

              IN a land of liberty it is extremely dangerous to make a distinct order of the profession of arms. In absolute monarchies this is necessary for the safety of the prince, and arises from the main principle of their constitutions, which is that of governing by fear: but in free states the profession of a soldier, taken singly and merely as a profession, is justly an object of jealousy. In these no man should take up arms, but with a view to defend his country and its laws: he puts not off the citizen when he enters the camp; but it is because he is a citizen, and would wish to continue so, that he makes himself for a while a soldier. The laws therefore and constitution of these kingdoms know no such state as that of a perpetual standing soldier, bred up to no other profession than that of war: and it was not till the reign of Henry VII, that the kings of England had so much as a guard about their persons.

              IN the time of our Saxon ancestors, as appears from Edward the confessor’s laws, [1" the military force of this kingdom was in the hands of the dukes or heretochs, who were constituted through every province and county in the kingdom; being taken out of the principal nobility, and such as were most remarkable for being “sapientes, fideles, et animosi” [“wise, faithful, and brave”]. Their duty was to lead and regulate the English armies, with a very unlimited power; “prout eis visum fuerit, ad honorem coronae et utilitatem regni.” [“As it should seem to them, for the honor of the crown and the advantage of the kingdom."] And because of this great power they were elected by the people in their full assembly, or folkmote, in the same manner as sheriffs were elected: following still that old fundamental maxim of the Saxon constitution, that where any officer was entrusted with such power, as if abused might tend to the oppression of the people, that power was delegated to him by the vote of the people them selves. [2" So too, among the ancient Germans, the ancestors of our Saxon forefathers, they had their dukes, as well as kings, with an independent power over the military, as the kings had over the civil state. The dukes were elective, the kings hereditary: for so only can be consistently understood that passage of Tacitus, [3" “reges ex nobilitate, duces ex virtute sumunt” [“they chose kings for nobility, their leaders for valor”]; in constituting their kings, the family, or blood royal, was regarded, in choosing their dukes or leaders, warlike merit: just as Caesar relates of their ancestors in his time, that whenever they went to war, by way either of attack or defense, they elected leaders to command them. [4" This large share of power, thus conferred by the people, though intended to preserve the liberty of the subject, was perhaps unreasonably detrimental to the prerogative of the crown: and accordingly we find a very ill use made of it by Edric duke of Mercia, in the reign of king Edmond Ironside; who, by his office of duke or heretoch, was entitled to a large command in the king’s army, and his repeated treacheries at last transferred the crown to Canute the Dane.

              IT seems universally agreed by all historians, that king Alfred first settled a national militia in this kingdom, and by his prudent discipline made all the subjects of his dominion soldiers: but we are unfortunately left in the dark as to the particulars of this his so celebrated regulation; though, from what was last observed, the dukes seem to have been left in possession of too large and independent a power: which enabled duke Harold on the death of Edward the confessor, though a stranger to the royal blood, to mount for a short space the throne of this kingdom, in prejudice of Edgar Atheling, the rightful heir.

              UPON the Norman conquest the feudal law was introduced here in all its rigor, the whole of which is built on a military plan. I shall not now enter into the particulars of that constitution, which belongs more properly to the next part of our commentaries: but shall only observe, that, in consequence thereof, all the lands in the kingdom were divided into what were called knight’s fees, in number above sixty thousand; and for every knight’s fee a knight or soldier, miles, was found to attend the king in his wars, for forty days in a year; in which space of time, before was reduced to a science, the campaign was generally finished, and a kingdom either conquered or victorious. [5" By this means the king had, without any expense, an army of sixty thousand men always ready at his command. And accordingly we find one, among the laws of William the conqueror, [6" which in the king’s name commands and firmly enjoins the personal attendance of all knights and others; ” quod habeant et teneant se semper in armis et equis, ut decet et oportet; et quod semper sint prompti et parati ad servitium suum integrum nobis explendum et peragendum, cum opus adsuerit, secundum quod debent de feodis et tenementis suis de jure nobis facere. “ [“To keep and hold themselves always well furnished with arms and horses, as is suitable and proper: and be always ready and well prepared for fulfilling and performing their entire service to us when need shall be; according to what they are by law bound to do for us by reason of their fees and tenements."] This personal service in process of time degenerated into pecuniary commutations or aids, and at last the military part of the feudal system was abolished at the restoration, by statute 12 Car. II. c. 24.

              IN the mean time we are not to imagine that the kingdom was left wholly without defense, in case of domestic insurrections, or the prospect of foreign invasions. besides those, who by their military tenures were bound to perform forty days service in the field, the statute of Winchester [7" obliged every man, according to his estate and degree, to provide a determinate quantity of such arms as were then in use, in order to keep the peace: and constables were appointed in all hundreds to see that such arms were provided. these weapons were changed, by the stature 4 & 5 Ph. & M. c. 2. into others of more modern service; but both this and the former provision were repealed in the reign of James I. [8" While these continued in force, it was usual from time to time for our princes to issue commissioins of array, and send into every county officers in whom they could confide, to muster and array (or set in military order) the inhabitants of every district: and the form of the commission of array was settled in parliament in the 5 Hen. IV. [9" But at the same time it was provided [10" that no man should be compelled to go out of the kingdom at any race, nor out of his shire but in cases of urgent necessity; nor should provide soldiers unless by consent of parliament. About the reign of king Henry the eighth, and his children, lord lieutenants began to be introduced, as standing representatives of the crown, to keep the counties in military order; for we find them mentioned as known officers in the statute 4 & 5 Ph. & M. c. 3. though they had not been then long in use, for Camden speaks of them, [11" in the time of queen Elizabeth, as extraordinary magistrates constituted only in times of difficulty and danger.

              IN this state things continued, till the repeal of the statutes of armor in the reign of king James the first: after which, when king Charles the first had, during his northern expeditions, issued commissions of lieutenancy and exerted some military powers which, having been long exercised, were thought to belong to the crown, it became a question in the long parliament, how far the power of the militia did inherently reside in the king; being now unsupported by any statute, and founded only upon immemorial usage. This question, long agitated with great heat and resentment on both sides, became at length the immediate cause of the fatal repture between the king and his parliament: the two houses not only denying this prerogative of the crown, the legality of which right perhaps might be somewhat doubtful; but also seizing into their won hands the entire power of the militia, the illegality of which step could never be any doubt at all.

              SOON after the restoration of king Charles the second, when the military tenures were abolished, it was thought proper to ascertain the power of the militia, to recognize the sole right of the crown to govern and command them, and to put the whole into a more regular method of military subordination: [12" and the order, in which the militia now stands by law, is principally built upon the statutes which were then enacted. It is true the two last of them are apparently repealed; but many of their provisions are re-enacted, with the addition of some new regulations, by the present militia laws: the general scheme of which is to discipline a certain number of the inhabitants of every county, chosen by lot for three years, and officered by the lord lieutenant, the deputy lieutenants, and other principal landholders, under a commission from the crown. They are not compellable to march out of their counties, unless in case of invasion or actual rebellion, nor in any case compellable to march out of the kingdom. They are to be exercised at stated times: and their discipline in general is liberal and easy; but, when drawn out into actual service, they are subject to the rigors of martial law, as necessary to keep them in order. This is the constitutional security, which our laws have provided for the public peace, and for protecting the realm against foreign or domestic violence; and which the statutes [13" declare is essentially necessary to the safety and prosperity of the kingdom.

              WHEN the nation is engaged in a foreign war, more veteran troops and more regular discipline may perhaps be necessary, than can be expected from a mere militia. And therefore at such times particular provisions have been usually made for the raising of armies and the due regulation and discipline of the soldiery: which are to be looked upon only as temporary excrescences bred out of the distemper of the state, and not as any part of the permanent and perpetual laws of the kingdom. For martial law, which is built upon no settled principles, but is entirely arbitrary in its decisions, is, as Sir Matthew Hale observes, [14" in truth and reality no law, but something indulged, rather than allowed as a law: the necessity of order and discipline in an army is the only thing which can give it countenance; and therefore it ought not to be permitted in time of peace, when the king’s courts are open for all persons to receive justice according to the laws of the land. Wherefore Thomas earl of Lancaster being condemned at Pontefract, 15 Edw. II. and condemned by martial law, his attainder was reversed 1 Edw. III. because it was done in time of peace. And it is laid down, [15" that if a lieutenant, or other, that has commission of martial authority, does in time of peace hang or otherwise execute any man by color of martial law, this is murder; for it is against Magna Carta. [16" And the petition of right [17"enacts, that no soldier shall be quartered on the subject without his own consent; [18" and that no commission shall issue to proceed within this land according to martial law. And whereas, after the restoration, king Charles the second kept up about five thousand regular troops, by his won authority, for guards and garrisons; which king James the second by degrees increased to no less than thirty thousand, all paid from his own civil list; it was made one of the articles of the bill of rights, [19" that the raising or keeping a standing army within the kingdom in time of peace, unless it be with consent of parliament, is against law.

              BUT, as the fashion of keeping standing armies has universally prevailed over all Europe of late years (though some of its potentates, being unable themselves to maintain them, are obliged to have recourse to richer powers, and receive subsidiary pensions for that purpose) it has also for many years past been annually judged necessary by our legislature, for the safety of the kingdom, the defense of the possessions of the crown of Great Britain, and the preservation of the balance of power in Europe, to maintain even in time of peace a standing body of troops, under the command of the crown; who are however ipso facto [by that fact] disbanded at the expiration of every year, unless continued by parliament.

              TO prevent the executive power from being able to oppress, says baron Montesquieu, [20" it is requisite that the armies with which it is entrusted should consist of the people, and have the same spirit with the people; as was the case at Rome, till Marius new-modeled the legions by enlisting the rabble of Italy, and laid the foundation of all the military tyranny that ensued. Nothing then, according to these principles, ought to be more guarded against in a free state, than making the military power, when such a one is necessary to be kept on foot, a body too distinct from the people. Like ours therefore, it should wholly be composed of natural subjects; it ought only to be enlisted for a short and limited time; the soldiers also should live intermixed with the people; no separate camp, no barracks, no inland fortresses should be allowed. And perhaps it might be still better, if, by dismissing a stated number and enlisting others at every renewal of their term, a circulation could be kept up between the army and the people, and the citizen and the soldier be more intimately connected together.

              TO keep this body of troops in order, an annual act of parliament likewise passes, “to punish mutiny and desertion, and for the better payment of the army and their quarters.” This regulates the manner in which they are to be dispersed among the several inn-keepers and victualers throughout the kingdom; and establishes a law martial for their government. By this, among other things, it is enacted, that if any officer and soldier shall excite, or join any mutiny, or, knowing of it, shall not give notice to the commanding officer; or shall desert, or list in any other regiment, or sleep upon his post, or leave it before he is relieved, or hold correspondence with a rebel or enemy, or strike or use violence to his superior officer, or shall disobey his lawful commands; such offender shall suffer such punishment as a court martial shall inflict, though it extend to death itself.

              HOWEVER expedient the most strict regulations may be in time of actual war, yet, in times of profound peace, a little relaxation of military rigor would not, one should hope, be productive of much inconvenience. And, upon this principle, though by our standing laws [21" (still remaining in force, though not attended to) desertion in time of war is made felony, without benefit of clergy, and the offense is triable by a jury and before the judges of the common law; yet, by our militia laws beforementioned, a much lighter punishment is inflicted for desertion in time of peace. So, by the Roman law also, desertion in time of war was punished with death, but more mildly in time of tranquility. [22" But our mutiny act makes no such distinction: for any of the faults therein mentioned are, equally at all times, punishable with death itself, if a court martial shall think proper. This discretionary power of the court martial is indeed to be guided by the directions of the crown; which, with regard to military offenses, has almost an absolute legislative power. “His majesty, says the act, may form articles of war, and constitute courts martial, with power to try any crime by such articles, and inflict such penalties as the articles direct.” A vast and most important trust! An unlimited power to create crimes, and annex to them any punishments, not extending to life or limb! these are indeed forbidden to be inflicted, except for crimes declared to be so punishable by this act; which crimes we have just enumerated, and, among which, we may observe that any disobedience to lawful commands is one. Perhaps on some future revision of this act, which is in many respects hastily penned, it may be thought worthy the wisdom of parliament to ascertain the limits of military subjection, and to enact express articles of war for the government of the army, as is done for the government of the navy: especially as, by our present constitution, the nobility and gentry of the kingdom, who serve their country as militia officers, are annually subjected to the same arbitrary rule during their time of exercise.

              ONE of the greatest advantages of our English law is, that not only the crimes themselves which it punishes, but also the penalties which it inflicts, are ascertained and notorious: nothing is left to arbitrary discretion: the king by his judges dispenses what the law has previously ordained; but is not himself the legislator. How much therefore is it to be regretted that a set of men, whose bravery has so often preserved the liberties of their country, should be reduced to a state of servitude in the midst of a nation of freemen! for Sir Edward Coke will inform us, [23" that it is one of the genuine marks of servitude, to have the law, which is our rule of action, either concealed or precarious: ” misera est servitus, ubi jus est vagum aut incognitum “ [“wretched is the thraldom where the law is either uncertain or unknown”]. Nor is this state of servitude quite consistent with the maxims of found policy observed by other free nations. For, the greater the general liberty is which any state enjoys, the more cautious has it usually been of introducing slavery in any particular order or profession. these men, as baron Montesquieu observes, [24" seeing the liberty which others possess, and which they themselves are excluded from, are apt (like eunuchs in the eastern seraglios) to live in a state of perpetual envy and hatred towards the rest of the community; and indulge a malignant pleasure in contributing to destroy those privileges, to which they can never be admitted. Hence have many free states, by departing from this rule, been endangered by the revolt of their slaves: while, in absolute and despotic governments where there no real liberty exists, and consequently no invidious comparisons can be formed, such incidents are extremely rare. Two precautions are therefore advised to be observed in all prudent and free governments; 1. To prevent the introduction of slavery at all: or, 2. If it be already introduced, not to entrust those slaves with arms; who will then find themselves an overmatch for the freemen. Much less ought the soldiery to be an exception to the people in general, and the only state of servitude in the nation.

              BUT as soldiers, by this annual act, are thus put in a worse condition than any other subjects, so, by the humanity of our standing laws, they are in some cases put in a much better. By statute 43 Eliz. c. 3. a. weekly allowance is to be raised in every county for the relief of soldiers that are sick, hurt, and maimed: not forgetting the royal hospital at Chelsea for such as are worn out in their duty. Officers and soldiers, that have been in the king’s service, are by several statutes, enacted at the close of several wars, at liberty to use any trade or occupation they are fit for, in any town in the kingdom (except the two universities) notwithstanding any statute, custom, or charter to the contrary. And soldiers in actual military service may make nuncupative wills, and dispose of their goods, wages, and other personal chattels, without those forms, solemnities, and expenses, which the law requires in other cases. [25" Our law does not indeed extend this privilege so far as the civil law; which carried it to an extreme that borders upon the ridiculous. For if a soldier, in the article of death, wrote anything in bloody letters on his shield, or in the dust of the field with his sword, it was a very good military testament. [26" And thus much for the military state, as acknowledged by the laws of England.

              THE maritime state is nearly related to the former; though much more agreeable to the principles of our free constitution. The royal navy of England has ever been its greatest defense and ornament: it is its ancient and natural strength; the floating bulwark of the island; an army, from which, however strong and powerful no danger can ever be apprehended to liberty; and accordingly it has been assiduously cultivated, even from the earliest ages. To so much perfection was our naval reputation arrived in the twelfth century, that the code of maritime laws which are called the laws of Oleron, and are received by all nations in Europe as the ground and substruction of all their marine constitutions, was confessedly compiled by our king Richard the first, at the isle of Oleron on the coast of France, then part of the possessions of the crown of England. [27" And yet, so vastly inferior were our ancestors in this point to the present age, that even in the maritime reign of queen Elizabeth, Sir Edward Coke [28" thinks it matter of boast, that the royal navy of England then consisted of three and thirty ships. The present condition of our marine is in great measure owing to the salutary provisions of the statutes, called the navigation-acts; whereby the constant increase of English shipping and seamen was not only encouraged, but rendered unavoidably necessary. By the statute 5 Ric. II. c. 3. in order to augment the navy of England, then greatly diminished, it was ordained, that none of the king’s liege people should ship any merchandise out of or into the realm but only in ships of the king’s ligeance, on pain of forfeiture. In the next year, by statute 6 Ric. II. c. 8. this wise provision was enervated, by only obliging the merchants to give English ships (if able and sufficient) the preference. But the most beneficial statute for the trade and commerce of these kingdoms if that navigation-act, the rudiments of which were first framed in 1650, [29" with a narrow partial view: being intended to mortify the sugar islands, which were disaffected to the parliament and still held out for Charles II, by stopping the gainful trade which they then carried on with the Dutch; [30" and at the same time to clip the wings of those our opulent and aspiring neighbors. This prohibited all ships of foreign nations from trading with any English plantations without license from the council of state. In 1651 [31"the prohibition was extended also to the mother country; and no goods were suffered to be imported into England, or any of its dependencies, in any other than English bottoms; or in the ships of that European nation of which the merchandise imported was the genuine growth or manufacture. At the restoration, the former provisions were continued, by statute 12 Car. II. c. 18. with this very material improvement, that the master and three fourths of the mariners shall also be English subjects.

              MANY laws have been made for the supply of the royal navy with seamen; for their regulation when on board; and to confer privileges and rewards on them during and after their service.

              1. FIRST, for their supply. The power of impressing men for the sea service by the king’s commission, has been a matter of some dispute, and submitted to with great reluctance; though it has very clearly and learnedly been shown, by Sir Michael Foster, [32" that the practice of impressing, and granting powers to the admiralty for that purpose, is of very ancient date, and has been uniformly continued by a regular series of precedents to the present time: whence he concludes it to be part of the common law. [33" The difficulty arises from hence, that no statute has expressly declared this power to be in the crown, though many of them very strongly imply it. The statute 2 Ric. II. c. 4. speaks of mariners being arrested and retained for the king’s service, as of a thing well known, and practiced without dispute; and provides a remedy against their running away. By a later statute, [34" if any waterman, who uses the river Thames, shall hide himself during the execution of any commission of pressing for the king’s service, he is liable to heavy penalties. By another [35" no fisherman shall be taken by the queen’s commission to serve as a mariner; but the commission shall be first brought to two justices of the peace, inhabiting near the sea coast where the mariners are to be taken, to the intent that the justices may choose out and return such a number of able-bodied men, as in the commission are contained, to serve her majesty. And, by other, [36" especial protections are allowed to seamen in particular circumstances, to prevent them from being impressed. All which do most evidently imply a power of impressing to reside somewhere; and, if any where, it must from the spirit of our constitution, as well as from the frequent mention of the king’s commission, reside in the crown alone.

              BUT, besides this method of impressing, (which is only defensible from public necessity, to which all private considerations must give way) there are other ways that tend to the increase of seamen, and manning the royal navy. Parishes may bind out poor boys apprentices to masters of merchantmen, who shall be protected from impressing for the first three years; and if they are impressed afterwards, the masters shall be allowed their wages: [37" great advantages in point of wages are given to volunteer seamen in order to induce them to enter into his majesty’s service: [38" and every foreign seaman, who during a war shall serve two years in any man of war, merchantman, or privateer, is naturalized ipso facto. [39" About the middle of king William’s reign, a scheme was set on foot [40" for a register of seamen to the number of thirty thousand, for a constant and regular supply of the king’s fleet; with great privileges to the registered men, and, on the other hand, heavy penalties in case of their non-appearance when called for: but this registry, being judged to be rather a badge of slavery, was abolished by statute 9 Ann. c. 21.

              2. THE method of ordering seamen in the royal fleet, and keeping up a regular discipline there, is directed by certain express rules, articles and orders, first enacted by the authority of parliament soon after the restoration; [41" but since new-modeled and altered, after the peace of Aix la Chapelle, [42" to remedy some defects which were of fatal consequence in conducting the preceding war. In these articles of the navy almost every possible offense is set down, and the punishment thereof annexed: in which respect the seamen have much the advantage over their brethren in the land service; whose articles of war are not enacted by parliament, but framed from time to time at the pleasure of the crown. Yet from whence this distinction arose, and why the executive power, which is limited so properly with regard to the navy, should be so extensive with regard to the army, it is hard to assign a reason: unless it proceeded from the perpetual establishment of the navy, which rendered a permanent law for their regulation expedient; and the temporary duration of the army, which subsisted only from year to year; and might therefore with less danger be subjected to discretionary government. But, whatever was apprehended at the first formation of the mutiny act, the regular renewal of our standing force at the entrance of every year has made this distinction idle. For, if from experience past we may judge of future events, the army is now lastingly engrafted into the British constitution; with this singularly fortunate circumstance, that any branch of the legislature may annually put an end to its legal existence, by refusing to concur in its continuance.

              3. WITH regard to the privileges conferred on sailors, they are pretty much the same with those conferred on soldiers; with regard to relief, when maimed, or wounded, or superannuate, either by county rates, or the royal hospital at Greenwich; with regard also to the exercise of trades, and the power of making nuncupative testaments: and, farther, [43" no seaman aboard his majesty’s ships can be arrested for any debt, unless the same be sworn to amount to at least twenty pounds; though, by the annual mutiny acts, a soldier may be arrested for a debt which extends to half that value, but not to a less amount.
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              CHAPTER THE FOURTEENTH.

                Of Master and Servant↩

              HAVING thus commented on the rights and duties of persons, as standing in the public relations of magistrates and people; the method I have marked out now leads me to consider their rights and duties in private economical relations.

              THE three great relations in private life are, 1. That of master and servant; which is founded in convenience, whereby a man is directed to call in the assistance of others, where his own skill and labor will not be sufficient to answer the cares incumbent upon him. 2. That of husband and wife; which is founded in nature, but modified by civil society: the one directing man to continue and multiply his species, the other prescribing the manner in which that natural impulse must be confined and regulated. 3. That of parent and child, which is consequential to that of marriage, being its principal end and design: and it is by virtue of this relation that infants are protected, maintained, and educated. But, since the parents, on whom this care is primarily incumbent, may be snatched away by death or otherwise, before they have completed their duty, the law has therefore provided a fourth relation; 4. That of guardian and ward, which is a kind of artificial parentage, in order to supply the deficiency, whenever it happens, of the natural. Of all these relations in their order.

              IN discussing the relation of master and servant, I shall, first, consider the several sorts of servants, and how this relation is created and destroyed: secondly, the effects of this relation with regard to the parties themselves: and, lastly, its effect with regard to other persons.

              1. As to the several sorts of servants: I have formerly observed [1] that pure and proper slavery does not, nay cannot, subsist in England; such I mean, whereby an absolute and unlimited power is given to the master over the life and fortune of the slave. And indeed it is repugnant to reason, and the principles of natural law, that such a state should subsist any where. The three origins of the right of slavery assigned by Justinian, [2] are all of them built upon false foundation. As, first, slavery is held to arise ” jure gentium “ [“by the law of nations”] from a state of captivity in war; whence slaves are called mancipia, quasi manu capti [mancipia, as taken by hand]. The conqueror, say the civilians, had a right to the life of his captive; and, having spared that, has a right to deal with him as he pleases. But it is an untrue position, a man may kill his enemy: he has only a right to kill him, in particular cases; in cases of absolute necessity, for self-defense; and it is plain this absolute necessity did not subsist, since the victor did not actually kill him, but made him prisoner. War is itself justifiable only on principles of self-preservation; and therefore it gives no other right over prisoners, but merely to disable them from doing harm to us, by confining their persons: much less can it give a right to kill, torture, abuse, plunder, or even to enslave, an enemy, when the war is over. Since therefore the right of making slaves by captivity, depends on a supposed right of slaughter, that foundation failing, the consequence drawn from it must fail likewise. But, secondly, it is said that slavery may begin ” jure civili “ [“by civil law”]; when one man sells himself to another. This, if only meant of contracts to serve or work for another, is very just: but when applied to strict slavery, in the sense of the laws of old Rome or modern Barbary, is also impossible. Every sale implies a price, a quid pro quo [value for value], an equivalent given to the seller in lieu of what he transfers to the buyer: but what equivalent can be given for life, and liberty, both of which (in absolute slavery) are held to be in the master’s disposal? His property also, the very price he seems to receive, devolves ipso facto to his master, the instant he becomes his slave. In this case therefore the buyer gives nothing, and the seller receives nothing: of what validity then can a sale be, which destroys the very principles upon which all sales are founded? lastly, we are told, that besides these two ways by which slaves “ siunt, “ or are acquired, they may also be hereditary: ” servi nascuntur ;” the children of acquired slaves are, jure naturae [by the law of nature], by a negative king of birthright, slaves also. But this being built on the two former rights must fall together with them. If neither captivity, nor the sale of oneself, can by the law of nature and reason, reduce the parent to slavery, much less can it reduce the offspring.

              UPON these principles the law of England abhors, and will not endure the existence of, slavery within this nation: so that when an attempt was made to introduce it, by statute 1 Edw. VI. c. 3. which ordained, that all idle vagabonds should be made slaves, and fed upon bread, water, or small drink, and refuse meat; should wear a ring of iron round their necks, arms, or legs; and should be compelled by beating, chaining, or otherwise, to perform the work assigned them, were it never so vile; the spirit of the nation could not brook this condition, even in the most abandoned rogues; and therefore this statute was repealed in two years afterwards. [3] And now it is laid down, [4] that a slave or negro, the instant he lands in England, becomes a freeman; that is, the law will protect him in the enjoyment of his person, his liberty, and his property., Yet, with regard to any right which the master may have acquired, by contract or the like, to the perpetual service of John or Thomas, this will remain exactly in the same state as before: for this is no more than the same state of subjection for life, which every apprentice submits so for the space of seven years, or sometimes for a longer term. Hence too it follows, that the infamous and unchristian practice of withholding baptism from negro servants, lest they should thereby gain their liberty, is totally without foundation, as well as without excuse. The law of England acts upon general and extensive principles: it gives liberty, rightly understood, that is, protection, to a Jew, a Turk, or a heathen, as well as to those who profess the true religion of Christ; and it will not dissolve a civil contract, either express or implied, between master and servant, on account of the alteration of faith in either of the contracting parties: but the slave is entitled to the same liberty in England before, as after, baptism; and, whatever service the heathen negro owed to his English master, the same is he bound to render when a Christian.

              1. THE first sort of servants therefore, acknowledged by the laws of England, are menial servants; so called from being intra moenia [within the walls], or domestics. The contract between them and their masters arises upon the hiring. If the hiring be general without any particular time limited, the law construes it to be a hiring for a year; [5] upon a principle of natural equity, that the servant shall serve, and the master maintain him, throughout all the revolutions of the respective seasons; as well when there is work to be done, as when there is not: [6] but the contract may be made for any larger or smaller term. All single men between twelve years old and sixty, and married ones under thirty years of age, and all single women between twelve and forty, not having any visible livelihood, are compellable by two justices to go out to service, for the promotion of honest industry: and no master can put away his servant, or servant leave his master, either before or at the end of his term, without a quarter’s warning; unless upon reasonable cause to be allowed by a justice of the peace: [7] but they may part by consent, or make a special bargain.

              2. ANOTHER species of servants are called apprentices (from apprendre, to learn) and are usually bound for a term of years, by deed indented or indentures, to serve their masters, and be maintained and instructed by them: for which purpose our statute law [8] has made minors capable of binding themselves. This is usually done to persons of trade, in order to learn their art and mystery; and sometimes very large sums are given with them, as a premium for such their instruction: but it may be done to husbandmen, nay to gentlemen, and others. And [9] children of poor persons may be apprenticed out by the overseers, with consent of two justices, till twenty-four years of age, to such persons as are thought fitting; who are also compellable to take them: and it is held, that gentlemen of fortune, and clergymen, are equally liable with others to such compulsion. [10] Apprentices to trades may be discharged on reasonable cause, either at request of themselves or masters, at the quarter sessions, or by one justice, with appeal to the sessions: [11] who may, by the equity of the stature, if they think it reasonable, direct restitution of a ratable share of the money given with the apprentice. [12] And parish apprentices may be discharged in the same manner, by two justices. [13] 

              3. A THIRD species of servants are laborers, who are only hired by the day or the week, and do not live intra moenia, as part of the family; concerning whom the statute so often cited [14] has made many very good regulations; 1. Directing that all persons who have no visible effects may be compelled to work: 2. Defining how long they must continue at work in summer and winter: 3. Punishing such as leave or desert their work: 4. Empowering the justices at sessions, or the sheriff of the county, to settle their wages: and 5. Inflicting penalties on such as either give, or exact, more wages than are so settled.

              4. THERE is yet a fourth species of servants, if they may be so called being rather in a superior, a ministerial, capacity; such as stewards, factors, and bailiffs: whom however the law considers as servants pro tempore, with regard to such of their acts, as affect their master’s or employer’s property. Which leads me to consider,

              II. THE manner in which this relation, of service, affects either the master or servant. And, first, by hiring and service for a year, or apprenticeship under indentures, a person gains a settlement in that parish wherein he last served forty days. [15] In the next place persons serving as apprentices to any trade have an exclusive right to exercise that trade in any part of England. [16] This law, with regard to the exclusive part of it, has by turns been looked upon as a hard law, or as a beneficial one, according to the prevailing humor of the times: which has occasioned a great variety of resolutions in the courts of law concerning it; and attempts have been frequently made for its repeal, though hitherto without success. At common law every man might use what trade he pleased; but this statute restrains that liberty to such as have served as apprentices: the adversaries to which provision say, that all restrictions (which tend to introduce monopolies) are pernicious to trade; the advocates for it allege, that unskillfulness in trades is equally detrimental to the public, as monopolies. This reason indeed only extends to such trades, in the exercise whereof skill is required: but another of their arguments goes much farther; viz. that apprenticeships are useful to the commonwealth, by employing of youth, and learning them to be early industrious; but that no one would be induced to undergo a seven years servitude, if others, though equally skillful, were allowed the same advantages without having undergone the same discipline: and in this there seems to be much reason. However, the resolutions of the courts have in general rather confined than extended the restriction. No trades are held to be within the statute, but such as were in being at the making of it: [17] for trading in a country village, apprenticeships are not requisite: [18] and following the trade seven years is sufficient without any binding; for the statute only says the person must serve as an apprentice, and does not require an actual apprenticeship to have existed. [19] 

              A MASTER may by law correct his apprentice or servant for negligence or other misbehavior, so it be done with moderation: [20] though, if the master’s wife beats him, it is good cause of departure. [21] But if any servant, workman, or laborer assaults his master or dame, he shall suffer one year’s imprisonment, and other open corporal punishment, not extending to life or limb. [22] 

              BY service all servants and laborers, except apprentices, become entitled to wages: according to their agreement, if menial servants: or according to the appointment of the sheriff or sessions, if laborers or servants in husbandry: for the statutes for regulation of wages extend to such servants only; [23] it being impossible for any magistrate to be a judge of the employment of menial servants, or of course to assess their wages.

              III. LET us, lastly, see how strangers may be affected by this relation of master and servant: or how a master may behave towards others on behalf of his servant; and what a servant may do on behalf of his master.

              AND, first, the master may maintain, that is, abet and assist his servant in any action at law against a stranger: whereas, in general, it is an offense against public justice to encourage suits and animosities, by helping to bear the expense of them, and is called in law maintenance. [24] A master also may bring an action against any man for beating or maiming his servant; but in such case he must assign, as a special reason for so doing, his own damage by the loss of his service; and this loss must be proved upon the trial. [25] A master likewise may justify an assault in defense of his servant, and a servant in defense of his master: [26] the master, because he has an interest in his servant, not to be deprived of his service; the servant, because it is part of his duty, for which he receives his wages, to stand by and defend his master. [27] Also if any person do hire or retain my servant, being in my service, for which the servant departs from me and goes to serve the other, I may have an action for damages against both the new master and the servant, or either of them: but if the new master did not know that he is may servant, no action lies; unless he afterwards refuse to restore him upon information and demand. [28] The reason and foundation upon which all this doctrine is built, seem to be the property that every man has in the service of his domestics; acquired by the contract of hiring, and purchased by giving them wages.

              AS for those things which a servant may do on behalf of his master, they seem all to proceed upon this principle, that the master is answerable for the act of his servant, if done by his command, either expressly given, or implied: nam qui facit per alium, facit per se [he who acts by an agent, does it himself]. [29] Therefore, if the servant commit a trespass by the command or encouragement of his master, the master shall be guilty of it: not that the servant is excused, for he is only to obey his master in matters that are honest and lawful. If an innkeeper’s servants rob his guests, the master is bound to restitutions: [30] for as there is a confidence reposed in him, that he will take care to provide honest servants, his negligence is a kind of implied consent to the robbery; nam, qui non prohibet, cum prohibere possit, jubet [he who does not forbid a crime while he may, sanctions it]. So likewise if the drawer at a tavern sells a man bad wine, whereby his health is injured, he may bring an action against the master: [31] for, although the master did not expressly order the servant to sell it to that person in particular, yet his permitting him to draw and sell it at all is impliedly a general command.

              IN the same manner, whatever a servant is permitted to do in the usual course of his business, is equivalent to a general command. If I pay money to a banker’s servant, the banker is answerable for it: if I pay it to a clergyman’s or a physician’s servant, whose usual business it is not to receive money for his master, and he embezzles it, I must pay it over again. If a steward lets a lease of a farm, without the owner’s knowledge, the owner must stand to the bargain; for this is the steward’s business. A wife, a friend, a relation, that use to transact business for a man, are quoad hoc his servants; and the principal must answer for their conduct: for the law implies, that they act under a general command; and, without such a doctrine as this, no mutual intercourse between man and man could subsist with any tolerable convenience. If I usually deal with a tradesman by myself, or constantly pay him ready money, I am not answerable for what my servant takes up upon trust; for here is no implied order to the tradesman to trust my servant: but if I usually send him upon trust, or sometimes on trust, and sometimes with ready money, I am answerable for all he takes up; for the tradesman cannot possibly distinguish when he comes by my order, and when upon his own authority. [32] 

              IF a servant, lastly, by his negligence does any damage to a stranger, the master shall answer for his neglect: if a smith’s servant lames a horse while he is shoeing him, an action lies against the master, and not against the servant. But in these cases the damage must be done, while he is actually employed in the master’s service; otherwise the servant shall answer for his own misbehavior. Upon this principle, by the common law, [33] if a servant kept his master’s fire negligently, so that his neighbor’s house was burned down thereby, an action lay against the master; because this negligence happened in his service: otherwise, if the servant, going along the street with a torch, by negligence sets fire to a house; for there he is not in his master’s immediate service, and must himself answer the damage personally. But now the common law is, in the former case, altered by statute 6 Ann. c. 3. which ordains that no action shall be maintained against any, in whose house or chamber any fire shall accidentally being; for their own loss is sufficient punishment for their own or their servants’ carelessness. But if such fine happens through the negligence of any servant (whose loss is commonly very little) such servant shall forfeit 100 £, to be distributed among the sufferers; and, in default of payment, shall be committed to some workhouse and there kept to hard labor for eighteen months. [34] A master is, lastly, chargeable if any of his family lays or casts anything out of his house into the street or common highway, to the damage of any individual, or the common nuisance of his majesty’s liege people: [35] for the master has the superintendence and charge of all his household. And this also agrees with the civil law; [36] which holds, that the pater familias [family father], in this and similar cases, ” ob alterius culpam tenetur, sive servi, sive liberi “ [“is held accountable for the fault of another, whether his servant, or child”].

              WE may observe, that in all the cases here put, the master may be frequently a loser by the trust reposed in his servant, but never can be a gainer: he may frequently be answerable for his servant’s misbehavior, but never can shelter himself from punishment by laying the blame on his agent. The reason of his is still uniform and the same; that the wrong done by the servant is looked upon in law as the wrong of the master himself; and it is a standing maxim, that no man shall be allowed to make any advantage of his own wrong.
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              CHAPTER THE FIFTEENTH.

                Of Husband And Wife↩

              THE second private relation of persons is that of marriage, which includes the reciprocal duties of husband and wife; or, as most of our elder law books call them, of baron and feme. In the consideration of which I shall in the first place inquire, how marriages may be contracted or made; shall next point out the manner in which they may be dissolved; and shall, lastly, take a view of the legal effects and consequence of marriage.

              I. OUR law considers marriage in no other light than as a civil contract. The Holiness of the matrimonial state is left entirely to the ecclesiastical law: the temporal courts not having jurisdiction to consider unlawful marriages as a sin, but merely as a civil inconvenience. The punishment therefore, or annulling, of incestuous or other unscriptural marriages, is the province of the spiritual courts; which act pro salute animae [for the health of their souls]. [1] And, taking it in this civil light, the law treats it as it does all other contracts; allowing it to be good and valid in all cases, where the parties at the time of making it were, in the first place, willing to contract; secondly, able to contract; and, lastly, actually did contract, in the proper forms and solemnities required by law.

              FIRST, they must be willing to contract. ” Consensus, non concubitus, facit nuptias “ [“Consent, not cohabitation, makes the marriage”], is the maxim of the civil law in this case: [2] and it is adopted by the common lawyers, [3] who indeed have borrowed (especially in ancient times) almost all their notions of the legitimacy of marriage from the canon and civil laws.

              SECONDLY, they must be able to contract. In general, all persons are able to contract themselves in marriage, unless they labor under some particular disabilities, and incapacities. What those are, it will here be our business to inquire.

              NOW these disabilities are of two sorts: first, such as are canonical, and therefore sufficient by the ecclesiastical laws to avoid the marriage in the spiritual court; but these in our law only make the marriage voidable, and not ipso facto [by that fact] void, until sentence of nullity be obtained. Of this nature are pre-contract; consanguinity, or relation by blood; and affinity, or relation by marriage; and some particular corporal infirmities. And these canonical disabilities are either grounded upon the express words of the divine law, or are consequences plainly deducible from thence: it therefore being sinful in the persons, who labor under them, to attempt to contract matrimony together, they are properly the object of the ecclesiastical magistrate’s coercion; in order to separate the offenders, and inflict penance for the offense, pro salute animarum [for the health of their souls]. But such marriages not being void ab initio [from the beginning], but voidable only by sentence of separation, they are esteemed valid to all civil purposes, unless such separation is actually made during the life of the parties. For, after the death of either of them, the courts of common law will not suffer the spiritual court to declare such marriages to have been void; because such declaration cannot now tend to the reformation of the parties. [4] And therefore when a man had married his first wife’s sister, and after her death the bishop’s court was proceeding to annul the marriage and bastardize the issue, the court of king’s bench granted a prohibition quoad hoc [as to this]; but permitted them to proceed to punish the husband for incest. [5] These canonical disabilities, being entirely the province of the ecclesiastical courts, our books are perfectly silent concerning them. But there are a few statutes, which serve as directories to those courts, of which it will be proper to take notice. By statute 32 Hen. VIII. c. 38. it is declared, that all persons may lawfully marry, but such as are prohibited by God’s law; and that all marriages contracted by lawful persons in the face of the church, and consummate with bodily knowledge, and fruit of children, shall be indissoluble. And (because in the times of popery a great variety of degrees of kindred were made impediments to marriage, which impediments might however be bought off for money) it is declared by the same statute, that nothing (God’s law except) shall impeach any marriage, but within the Levitical degrees; the farthest of which is that between uncle and niece. [6] By the same statute all impediments, arising from pre-contracts to other person, were abolished and declared of none effect, unless they had been consummated with bodily knowledge: in which case the canon law holds such contract to be a marriage de facto [in fact]. But this branch of the statute was repealed by statute 2 & 3 Edw. VI. c. 23. How far the act of 26 Geo. II. c. 33. (which prohibits all suits in ecclesiastical courts to compel a marriage, in consequence of any contract) may collaterally extend to revive this clause of Henry VIII’s statute, and abolish the impediment of pre-contract, I leave to be considered by the canonists.

              THE other sort of disabilities are those which are created, or at least enforced, by the municipal laws. And, though some of them may be grounded on natural law, yet they are regarded by the laws of the land, not so much in the light of any moral offense, as on account of the civil inconveniences they draw after them. These civil disabilities make the contract void ab initio, and not merely voidable: not that they dissolve a contract already formed, but they render the parties incapable of forming any contract at all: they do not put asunder those who are joined together, but they previously hinder the junction. And, if any persons under these legal incapacities come together, it is a meretricious, and not a matrimonial, union.

              1. THE first of these legal disabilities is a prior marriage, or having another husband or wife living; in which case, besides the penalties consequent upon it as a felony, the second marriage is to all intents and purposes void: [7] polygamy being condemned both by the law of the new testament, and the policy of all prudent states, especially in these northern climates. And Justinian, even in the climate of modern Turkey, is express, [8] that ” duas uxores eodem tempore habere non licet.” [“It is not lawful to have two wives at one time."]

              2. THE next legal disability is want of age. This is sufficient to avoid all other contracts, on account of the imbecility of judgment in the parties contracting; a fortiori [it follows] therefore it ought to avoid this, the most important contract of any. Therefore if a boy under fourteen, or a girl under twelve years of age, marries, this marriage is only inchoate and imperfect; and, when either of them comes to the age of consent aforesaid, they may disagree and declare the marriage void, without any divorce or sentence in the spiritual court. This is founded on the civil law. [9] But the canon law pays a greater regard to the constitution, than the age, of the parties: [10] for if they are habiles ad matrimonium [fit for marriage], it is a good marriage, whatever their age may be. And in our law it is so far a marriage, that, if at the age of consent they agree to continue together, they need not be married again. [11] If the husband be of years of discretion, and the wife under twelve, when she comes to years of discretion he may disagree as well as she may: for in contracts the obligation must be mutual; both must be bound, or neither: and so it is, vice versa, when the wife is of years of discretion, and the husband under. [12] 

              3. ANOTHER incapacity arises from want of consent of parents or guardians. By the common law, if the parties themselves were of the age of consent, there wanted no other concurrence to make the marriage valid: and this was agreeable to the canon law. But, by several statutes, [13] penalties of 100£ are laid on every clergyman who marries a couple either without publication of banns (which may give notice to parents or guardians) or without a license, to obtain which the consent of parents or guardians must be sworn to. And by the statute 4 & 5 Ph. & M. c. 8. whosoever marries any woman child under the age of sixteen years, without consent of parents of guardians, shall be subject to fine, or five years imprisonment: and her estate during the husband’s life shall go to and be enjoyed by the next heir. The civil law indeed required the consent of the parent or tutor at all ages; unless the children were emancipated, or out of the parents power: [14] and, if such consent from the father was wanting, the marriage was null, and the children illegitimate; [15] but the consent of the mother or guardians, if unreasonably withheld, might be redressed and supplied by the judge, or the president of the province [16] and if the father was non compos, a similar remedy was given. [17] These provisions are adopted and imitated by the French and Hollanders, with this difference: that in France the sons cannot marry without consent of parents till thirty years of age, nor the daughters till twenty-five; [18] and in Holland, the sons are at their own disposal at twenty-five, and the daughters at twenty. [19] Thus has stood, and thus at present stands, the law in other neighboring countries. And it has been lately thought proper to introduce somewhat of the same policy into our laws, by statute 26 Geo. II. c. 33. whereby it is enacted, that all marriages celebrated by license (for banns suppose notice) where either of the parties is under twenty-one, (not being a widow or widower, who are supposed emancipated) without the consent of the father, or, if he be not living, of the mother or guardians, shall be absolutely void. A like provision is made as in the civil law, where the mother or guardian is non compos [of unsound mind], beyond sea, or unreasonably froward, to dispense with such consent at the discretion of the lord chancellor: but no provision is made, in case the father should labor under any mental or other incapacity. Much may be, and much has been said both for and against this innovation upon our ancient laws and constitution. On the one hand, it prevents the clandestine marriages of minors, which are often a terrible inconvenience to those private families wherein they happen. On the other hand, restraints upon marriage, especially among the lower class, are evidently detrimental to the public, by hindering the increase of people; and to religion and morality, by encouraging licentiousness and debauchery among the single of both sexes; and thereby destroying one end of society and government, which is, concubitu prohibere vago [promiscuous intercourse is forbidden]. And of this last inconvenience the Roman laws were so sensible, that at the same time that they forbad marriage without the consent of parents or guardians, they were less rigorous upon that very account with regard to other restraints: for, if a parent did not provide a husband for his daughter, by the time she arrived at the age of twenty-five, and she afterwards made a slip in her conduct, he was not allowed to disinherit her upon that account; ” quia non sua culpa, sed parentum, id commisisse cognoscitur.” [20] [“Because she was considered to have committed it, not through her own fault, but that of her parents."]

              4. A FOURTH incapacity is want of reason; without a competent share of which, as no other, so neither can the matrimonial contract, be valid. It was formerly adjudged, that the issue of an idiot was legitimate, and consequently that his marriage was valid. A stranger determination! since consent is absolutely requisite to matrimony, and neither idiots nor lunatics are capable of consenting to anything. And therefore the civil law judged much more sensibly, when it made such deprivation of reason a previous impediment, though not a cause of divorce, if they happened after marriage. [21] And modern resolutions have adhered to the reason of the civil law, by determining [22] that the marriage of a lunatic, not being in a lucid interval, was absolutely void. But as it might be difficult to prove the exact state of the party’s mind at the actual celebration of the nuptials, upon this account (concurring with some private family [23] reasons) the stat. 15. Geo. II. c. 30. has provided, that the marriage of lunatics and persons under frenzies (if found lunatics under a commission, or committed to the care of trustees by any act of parliament) before they are declared of sound mind by the lord chancellor or the majority of such trustees, shall be totally void.

              LASTLY, the parties must not only be willing, and able, to contract, but actually must contract themselves in due form of law, to make it a good civil marriage. Any contract made, per verba de praesenti, or in words of the present tense, and in case of cohabitation per verba de futuro [by words of the future tense] also, between persons able to contract, was before the late act deemed a valid marriage to many purposes; and the parties might be compelled in the spiritual courts to celebrate it in facie ecclesiae [in sight of the church]. But these verbal contracts are now of no force, to compel a future marriage. [24] Neither is any marriage at present valid, that is not celebrated in some parish church or public chapel, unless by dispensation from the archbishop of Canterbury. It must also be preceded by publication of banns, or by license from the spiritual judge. Many other formalities are likewise prescribed by the act; the neglect of which, though penal, does not invalidate the marriage. It is held to be also essential to a marriage, that it be performed by a person in orders; [25] though the intervention of a priest to solemnize this contract is merely juris positivi [of civil law], and not juris naturalis aut duvini [of natural or divine law]: it being said that pope Innocent the third was the first who ordained the celebration of marriage in the church; [26] before which it was totally a civil contract. And, in the times of the grand rebellion, all marriages were performed by the justices of the peace; and these marriages were declared valid, without any fresh solemnization, by statute 12 Car. II. c. 33. But, as the law now stands, we may upon the whole collect, that no marriage by the temporal law is ipso facto void, that is celebrated by a person in orders, — in a parish church or public chapel (or elsewhere, by special dispensation) — in pursuance of banns or a license, — between single persons, — consenting, — of sound mind, — and of the age of twenty-one years; — or of the age of fourteen in males and twelve in females, with consent of parents or guardians, or without it, in case of widowhood. And no marriage is voidable by the ecclesiastical law, after the death of either of the parties; nor during their lives, unless for the canonical impediments of pre-contract, if that indeed still exists; of consaguinity; and of affinity, or corporal imbecility, subsisting previous to the marriage.

              II. I AM next to consider the manner in which marriages may be dissolved; and this is either by death, or divorce. There are two kinds of divorce, the one total, the other partial; the one a vinculo matrimonii [from matrimonial bonds], the other merely a mensa et thoro [from bed and board]. The total divorce, a vinculo matrimonii, must be for some of the canonical causes of impediment before-mentioned; and those, existing before the marriage, as is always the case in consanguinity; not supervenient [extraneous], or arising afterwards, as may be the case in affinity or corporal imbecility. For in cases of total divorce, the marriage is declared null, as having been absolutely unlawful ab initio ; and the parties are therefore separated pro salute animarum : for which reason, as was before observed, no divorce can be obtained, but during the life of the parties. The issue of such marriage, as is thus entirely dissolved, are bastards. [27] 

              DIVORCE a mensa et thoro is when the marriage is just and lawful ab initio, and therefore the law is tender of dissolving it; but, for some supervenient cause, it becomes improper or impossible for the parties to live together: as in the case of intolerable ill temper, or adultery, in either of the parties. For the canon law, which the common law follows in this case, deems so highly and with such mysterious reverence of the nuptial tie, that it will not allow it to be unloosed for any cause whatsoever, that arises after the union is made. And this is said to be built on the divine revealed law; though that expressly assigns incontinence as a cause, and indeed the only cause, why a man may put away his wife and marry another. [28] The civil law, which is partly of pagan original, allows many causes of absolute divorce; and some of them pretty severe ones, (as if a wife goes to the theater or the public games, without the knowledge and consent of the husband [29]) but among them adultery is the principal, and with reason named the first. [30] But with us in England adultery is only a cause of separation from bed and board: [31] for which the best reason that can be given, is, that if divorces were allowed to depend upon a matter within the power of either the parties, they would probably be extremely frequent; as was the case when divorces were allowed for canonical disabilities, on the mere confession of the parties, [32] which is now prohibited by the canons. [33] However, divorces a vinculo matrimonii, for adultery, have of late years been frequently granted by act of parliament.

              IN case of divorce a mensa et thoro, the law allows alimony to the wife; which is that allowance, which is made to a woman for her support out of the husband’s estate; being settled at the discretion of the ecclesiastical judge, on consideration of all the circumstances of the case. This is sometimes called her estovers; for which, if he refuses payment, there is (besides the ordinary process of excommunication) a writ at common law de estoveriis habendis [of recovering estovers], in order to recover it. [34] It is generally proportioned to the rank and quality of the parties. But in case of elopement, and living with an adulterer, the law allows her no alimony. [35] 

              III. HAVING thus shown how marriages may be made, or dissolved, I come now, lastly, to speak of the legal consequences of such making, or dissolution.

              By marriage, the husband and wife are one person in law: [36] that is, the very being or legal existence of the woman is suspended during the marriage, or at least is incorporated and consolidated into that of the husband: under whose wing, protection, and cover, she performs everything; and is therefore called in our law-french a feme-covert [married woman]; is said to be covert-baron, or under the protection and influence of her husband, her baron, or lord; and her condition during her marriage is called her coverture. Upon this principle, of an union of person in husband and wife, depend almost all the legal rights, duties, and disabilities, that either of them acquire by the marriage. I speak not at present of the rights of property, but of such as are merely personal. For this reason, a man cannot grant anything to his wife, or enter into covenant with her: [37] for the grant would be to suppose her separate existence; and to covenant with her, would be only to covenant with himself: and therefore it is also generally true, that all compacts made between husband and wife, when single, are voided by the intermarriage. [38] A woman indeed may be attorney for her husband; [39] for that implies no separation from, but is rather a representation of, her lord. And a husband may also bequeath anything to his wife by will; for that cannot take effect till the coverture is determined by his death. [40] The husband is bound to provide his wife with necessaries by law, as much as himself; and if the contracts debts for them, he is obliged to pay them: [41] but for anything besides necessaries, he is not chargeable. [42] Also if a wife elopes, and lives with another man, the husband is not chargeable even for necessaries; [43] at last if the person, who furnishes them, is sufficiently apprized of her elopement. [44] If the wife be indebted before marriage, the husband is bound afterwards to pay the debt; for he has adopted her and her circumstances together. [45] If the wife be injured in her person or her property, she can bring no action for redress without her husband’s concurrence, and in his name, as well as her own: [46] neither can she be sued, without making the husband a defendant. [47] There is indeed one case where the wife shall sue and be sued as a feme sole [single woman], viz. where the husband has abjured the realm, or is banished: [48] for then he is dead in law; and, the husband being thus disabled to sue for or defend the wife; it would be most unreasonable if she had no remedy, or could make no defense at all. In criminal prosecutions, it is true, the wife may be indicted and punished separately; [49] for the union is only a civil union. But, in trials of any sort, they are not allowed to be evidence for, or against, each other: [50] partly because it is impossible their testimony should be indifferent; but principally because of the union of person: and therefore, if they were admitted to be witnesses for each other, they would contradict one maxim of law, ” nemo in propria causa testis esse debet “ [no one ought to be witness in his own cause]; and if against each other, they would contradict another maxim, ” nemo tenetur seipsum accusare “ [no one is bound to accuse himself]. But where the offense is directly against the person of the wife, this rule has been usually dispensed with: [51] and therefore, by statute 3 Hen. VII. c. 2. in case a woman be forcibly taken away, and married, she may be a witness against such her husband, in order to convict him of felony. For in this case she can with no propriety be reckoned his wife; because a main ingredient, her consent, was wanting to the contract: and also there is another maxim of law, that no man shall take advantage of his own wrong; which the ravisher here would do, if by forcibly marrying a woman, he could prevent her from being a witness, who is perhaps the only witness, to that very fact.

              IN the civil law the husband and wife are considered as two distinct persons; and may have separate estates, contracts, debts, and injuries: [52] and therefore, in our ecclesiastical courts, a woman may sue and be sued without her husband. [53] 

              BUT, though our law in general considers man and wife as one person, yet there are some instances in which she is separately considered; as inferior to him, and acting by his compulsion. And therefore all deeds executed, and acts done, by her, during her coverture, are void, or at least voidable; except it be a fine, or the like matter of record, in which case she must be solely and secretly examined, to learn if her act be voluntary. [54] She cannot by will devise lands to her husband, unless under special circumstances; for at the time of making it she is supposed to be under his coercion. [55] And in some felonies, and other inferior crimes, committed by her, through constraint of her husband, the law excuses her: [56] but this extends not to treason or murder.

              THE husband also (by the old law) might give his wife moderate correction. [57] For, as he is to answer for her misbehavior, the law thought it reasonable to entrust him with this power of restraining her, by domestic chastisement, in the same moderation that a man is allowed to correct his servants or children; for whom the master or parent is also liable in some cases to answer. But this power of correction was confined within reasonable bounds; [58] and the husband was prohibited to use any violence to his wife, aliter quam ad virum, ex causa regiminis et castigationis uxoris suae, licite et rationabiliter pertinet [other than lawfully and reasonably pertains to the husband for the rule and correction of his wife]. [59] The civil law gave the husband the same, or a larger, authority over his wife; allowing him, for some misdemeanors, flagellis et fustibus acriter verberare uxorem [To beat his wife severely with whips and sticks], for others, only modicam castigationem adhibere [with moderate punishment]. [60] But, with us, in the politer reign of Charles the second, this power of correction began to be doubted: [61] and a wife may now have security of the peace against her husband; [62] or, in return, a husband against his wife. [63] Yet the lower rank of people, who were always fond of the old common law, still claim and exert their ancient privilege: and the courts of law will still permit a husband to restrain a wife of her liberty, in case of any gross misbehavior. [64] 

              THESE are the chief legal effects of marriage during the coverture; upon which we may observe, that even the disabilities, which the wife lies under, are for the most part intended for her protection and benefit. So great a favorite is the female sex of the laws of England.
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              CHAPTER THE SIXTEENTH.

                Of Parent And Child↩

              THE next, and the most universal relation in nature, is immediately derived from the preceding, being that between parent and child.

              CHILDREN are of two sorts; legitimate, and spurious, or bastards: each of which we shall consider in their order; and first of legitimate children.

              I. A LEGITIMATE child is he that is born in lawful wedlock, or within a competent time afterwards. ” Pater est quem nuptiae demonstrant “ [“The nuptials show who is the father”], is the rule of the civil law; [1] and this holds with the civilians, whether the nuptials happen before, or after, the birth of the child. With us in England the rule is narrowed, for the nuptials must be precedent to the birth; of which more will be said when we come to consider the case of bastardy. At present let us inquire into, 1. The legal duties of parents to their legitimate children. 2. Their power over them. 3. The duties of such children to their parents.

              1. AND, first, the duties of parents to legitimate children: which principally consist in three particulars; their maintenance, their protection, and their education.

              THE duty of parents to provide for the maintenance of their children is a principle of natural law; an obligation, says Pufendorf, [2] laid on them not only by nature herself, but by their own proper act, in bringing them into the world: for they would be in the highest manner injurious to their issue, if they only gave the children life, that they might afterwards see them perish. By begetting them therefore they have entered into a voluntary obligation, to endeavor, as far as in them lies, that the life which they have bestowed shall be supported and preserved. And thus the children will have a perfect right of receiving maintenance from their parents. And the president Montesquieu [3] has a very just observation upon this head: that the establishment of marriage in all civilized states is built on this natural obligation of the father to provide for his children; for that ascertains and makes known the person who is bound to fulfil this obligation: whereas, in promiscuous and illicit conjunctions, the father is unknown; and the mother finds a thousand obstacles in her way; — shame, remorse, the constraint of her sex, and the rigor of laws; — that stifle her inclinations to perform this duty: and besides, she generally wants ability.

              THE municipal laws of all well-regulated states have taken care to enforce this duty: though providence has done it more effectually than any laws, by implanting in the breast of every parent that natural Vorgh, or insuperable degree of affection, which not even the deformity of person or mind, not even the wickedness, ingratitude, and rebellion of children, can totally suppress or extinguish.

              THE civil law [4] obliges the parent to provide maintenance for his child; and, if he refuses, ” judex de ea re cognoscet “ [“the judge will take cognizance of it”]. Nay, it carries this matter so far, that it will not suffer a parent at his death totally to disinherit his child, without expressly giving his reason for so doing; and there are fourteen such reasons reckoned up, [5] which may justify such disinherison [disinheritance]. If the parent alleged no reason, or a bad, or false one, the child might set the will aside, tanquam testamentum inofficiosum [as an unkind will], a testament contrary to the natural duty of the parent. And it is remarkable under what color the children were to move for relief in such a case: by suggesting that the parent had lost the use of his reason, when he made the inofficious testament. And this, as Pufendorf observes, [6] was not to bring into dispute the testator’s power of disinheriting his own offspring; but to examine the motives upon which he did it: and, if they were found defective in reason, then to set them aside. But perhaps this is going rather too far: every man has, or ought to have, by the laws of society, a power over his own property: and, as Grotius very well distinguishes, [7] natural right obliges to give a necessary maintenance to children; but what is more than that, they have no other right to, than as it is given them by the favor of their parents, or the positive constitutions of the municipal law.

              LET us next see what provision our own laws have made for this natural duty. It is a principle of law, [8] that there is an obligation on every man to provide for those descended from his loins: and the manner, in which this obligation shall be performed, is thus pointed out. [9] The father, and mother, grandfather, and grandmother of poor impotent persons shall maintain them at their own charges, if of sufficient ability, according as the quarter sessions shall direct: and [10] if a parent runs away, and leaves his children, the churchwardens and overseers of the parish shall seize his rents, goods, and chattels, and dispose of them towards their relief. By the interpretations which the courts of law have made upon these statutes, if a mother or grandmother marries again, and was before such second marriage of sufficient ability to keep the child, the husband shall be charged to maintain it: [11] for this being a debt of hers, when single, shall like others extend to charge the husband. But at her death, the relation being dissolved, the husband is under no farther obligation.

              No person is bound to provide a maintenance for his issue, unless where the children are impotent and unable to work, either through infancy, disease, or accident; and then is only obliged to find them with necessaries, the penalty on refusal being no more than 20 s. a month. For the policy of our laws, which are ever watchful to promote industry, did not mean to compel a father to maintain his idle and lazy children in ease and indolence: but thought it unjust to oblige the parent, against his will, to provide them with superfluities, and other indulgences of fortune; imagining they might trust to the impulse of nature, if the children were deserving of such favors. Yet, as nothing is so apt to stifle the calls of nature as religious bigotry, it is enacted, [12] that if any popish parent shall refuse to allow his protestant child a fitting maintenance, with a view to compel him to change his religion, the lord chancellor shall by order of court constrain him to do what is just and reasonable. But this did not extend to persons of another religion, of no less bitterness and bigotry than the popish: and therefore in the very next year we find an instance of a Jew of immense riches, whose only daughter having embraced Christianity, he turned her out of doors; and on her application for relief, it was held she was entitled to none. [13] But this gave occasion [14] to another statute, [15] which ordains, that if Jewish parents refuse to allow their protestant children a fitting maintenance, suitable to the fortune of the parent, the lord chancellor on complaint may make such order therein as he shall see proper.

              OUR law has made no provision to prevent the disinheriting of children by will; leaving every man’s property in his own disposal, upon a principle of liberty in this, as well as every other, action: though perhaps it had not been amiss, if the parent had been bound to leave them at the least a necessary subsistence. By the custom of London indeed, (which was formerly universal throughout the kingdom) the children of freemen are entitled to one third of their father’s effects, to be equally divided among them; of which he cannot deprive them. And, among persons of any rank or fortune, a competence is generally provided for younger children, and the bulk of the estate settled upon the eldest, by the marriage-articles. Heirs also, and children, are favorites of our courts of justice, and cannot be disinherited by any dubious or ambiguous words; there being required the utmost certainty of the testator’s intentions to take away the right of an heir. [16] 

              FROM the duty of maintenance we may easily pass to that of protection; which is also a natural duty, but rather permitted than enjoined by any municipal laws: nature, in this respect, working so strongly as to need rather a check than a spur. A parent may, by our laws, maintain and uphold his children in their lawsuits, without being guilty of the legal crime of maintaining quarrels. [17] A parent may also justify an assault and battery in defense of the persons of his children: [18] nay, where a man’s son was beaten by another boy, and the father went near a mile to find him, and there revenged his son’s quarrel by beating the other boy, of which beating the afterwards, died; it was not held to be murder, but manslaughter merely. [19] Such indulgence does the law show to the frailty of human nature, and the workings of parental affection.

              THE last duty of parents to their children is that of giving them an education suitable to their station in life: a duty pointed out by reason, and of far the greatest importance of any. For, as Pufendorf very well observes, [20] it is not easy to imagine or allow, that a parent has conferred any considerable benefit upon his child, by bringing him into the world; if he afterwards entirely neglects his culture and education, and suffers him to grow up like a mere beast, to lead a life useless to others, and shameful to himself. Yet the municipal laws of most countries seem to be defective in this point, by not constraining the parent to bestow a proper education upon his children. Perhaps they thought it punishment enough to leave the parent, who neglects the instruction of his family, to labor under those griefs and inconveniences, which his family, so uninstructed, will be sure to bring upon him. Our laws, though their defects in this particular cannot be denied, have in one instance made a wise provision for breeding up the rising generation; since the poor and laborious part of the community, when past the age of nurture, are taken out of the hands of their parents, by the statutes for apprenticing poor children; [21] and are placed out by the public in such a manner, as may render their abilities, in their several stations, of the greatest advantage to the commonwealth. The rich indeed are left at their own option, whether they will breed up their children to be ornaments or disgraces to their family. Yet in one case, that of religion, they are under peculiar restrictions: for [22] it is provided, that if any person sends any child under his government beyond the seas, either to prevent its good education in England, or in order to enter into or reside in any popish college, or to be instructed, persuaded, or strengthened in the popish religion; in such case, besides the disabilities incurred by the child so sent, the parent or person sending shall forfeit 100£ which [23] shall go to the sole use and benefit of him that shall discover the offense. And [24] if any parent, or other, shall send or convey any person beyond sea, to enter into, or be resident in, or trained up in, any priory, abbey, nunnery, popish university, college, or school, or house of jesuits, or priests, or in any private popish family, in order to be instructed, persuaded, or confirmed in the popish religion; or shall contribute anything towards their maintenance when abroad by any pretext whatever, the person both sending and sent shall be disabled to sue in law or equity, or to be executor or administrator to any person, or to enjoy any legacy or deed of gift, or to bear any office in the realm, and shall forfeit all his goods and chattels, and likewise all his real estate for life.

              2. THE power of parents over their children is derived from the former consideration, their duty; this authority being given them, partly to enable the parent more effectually to perform his duty, and partly as a recompense for his care and trouble in the faithful discharge of it. And upon this score the municipal laws of some nations have given a much larger authority to the parents, than others. The ancient Roman laws gave the father a power of life and death over his children; upon this principle, that he who gave had also the power of taking away. [25] But the rigor of these laws was softened by subsequent constitutions; so that [26] we find a father banished by the emperor Hadrian for killing his son, though he had committed a very heinous crime, upon this maxim, that ” patria potestas in pietate debet, non in atrocitate, consistere. “ [“Paternal power should consist in kindness, not in cruelty."] But still they maintained to the last a very large and absolute authority: for a son could not acquire any property of his own during the life of his father; but all his acquisitions belonged to the father, or at least the profits of them for his life. [27] 

              THE power of a parent by our English laws is much more moderate; but still sufficient to keep the child in order and obedience. He may lawfully correct his child, being under age, in a reasonable manner; [28] for this is for the benefit of his education. The consent or concurrence of the parent to the marriage of his child under age, was also directed by our ancient law to be obtained: but now it is absolutely necessary; for without it the contract is void. [29] And this also is another means, which the law has put into the parent’s hands, in order the better to discharge his duty; first, of protecting his children from the snares of artful and designing persons; and, next, of settling them properly in life, by preventing the ill consequences of too early and precipitate marriages. A father has no other power over his sons estate, than as his trustee or guardian; for, though he may receive the profits during the child’s minority, yet he must account for them when he comes of age. He may indeed have the benefit of his children’s labor while they live with him, and are maintained by him: but this is no more than he is entitled to from his apprentices or servants. The legal power of a father (for a mother, as such, is entitled to no power, but only to reverence and respect) the power of a father, I say, over the persons of his children ceases at the age of twenty-one: for they are then enfranchised by arriving at years of discretion, or that point which the law has established (as some must necessarily be established) when the empire of the father, or other guardian, gives place to the empire of reason. Yet, till that age arrives, this empire of the father continues even after his death; for he may by his will appoint a guardian to his children. He may also delegate part of his parental authority. during his life, to the tutor or schoolmaster of his child; who is then in loco parentis [in place of a parent], and has such a portion of the power of the parent committed to his charge, viz. that of restraint and correction, as may be necessary to answer the purposes for which he is employed.

              3. THE duties of children to their parents arise from a principle of natural justice and retribution. For to those, who gave us existence, we naturally owe subjection and obedience during our minority, and honor and reverence ever after; they, who protected the weakness of our infancy, are entitled to our protection in the infirmity of their age; they who by sustenance and education have enabled their offspring to prosper, ought in return to be supported by that offspring, in case they stand in need of assistance. Upon this principle proceed all the duties of children to their parents, which are enjoined by positive laws. And the Athenian laws [30] carried this principle into practice with a scrupulous kind of nicety: obliging all children to provide for their father, when fallen into poverty; with an exception to spurious children, to those whose chastity had been prostituted by consent of the father, and to those whom he had not put in any way of gaining a livelihood. The legislature, says baron Montesquieu, [31] considered, that in the first case the father, being uncertain, had rendered the natural obligation precarious; that, in the second case, he had sullied the life he had given, and done his children the greatest of injuries, in depriving them of their reputation; and that, in the third case, he had rendered their life (so far as in him lay) an insupportable burden, by furnishing them with no means of subsistence.

              OUR laws agree with those of Athens with regard to the first only of these particulars, the case of spurious issue. In the other cases the law does not hold the tie of nature to be dissolved by any misbehavior of the parent; and therefore a child is equally justifiable in defending the person, or maintaining the cause or suit, of a bad parent, as a good one; and is equally compellable, [32] if of sufficient ability, to maintain and provide for a wicked and unnatural progenitor, as for one who has shown the greatest tenderness and parental piety.

              II. WE are next to consider the case of illegitimate children, or bastards; with regard to whom let us inquire, 1. Who are bastards. 2. The legal duties of the parents towards a bastard child. 3. The rights and incapacities attending such bastard children.

              1. WHO are bastards. A bastard, by our English laws, is one that is not only begotten, but born, out of lawful matrimony. The civil and canon laws do not allow a child to remain a bastard, if the parents afterwards intermarry: [33] and herein they differ most materially from our law; which, though not so strict as to require that the child shall be begotten, yet makes it an indispensable condition that it shall be born, after lawful wedlock. And the reason of our English law is surely much superior to that of the Roman, if we consider the principal end and design of establishing the contract of marriage, taken in a civil light; abstractedly from any religious view, which has nothing to do with the legitimacy or illegitimacy of the children. The main end and design of marriage therefore being to ascertain and fix upon some certain person, to whom the care, the protection, the maintenance, and the education of the children should belong; this end is undoubtedly better answered by legitimating all issue born after wedlock, than by legitimating all issue of the same parties, even born before wedlock, so as wedlock afterwards ensues: 1. Because of the very great uncertainty there will generally be, in the proof that the issue was really begotten by the same man; whereas, by confining the proof to the birth, and not to the begetting, our law has rendered it perfectly certain, what child is legitimate, and who is to take care of the child. 2. Because by the Roman laws a child may be continued a bastard, or made legitimate, at the option of the father and mother, by a marriage ex post facto; thereby opening a door to many frauds and partialities, which by our law are prevented. 3. Because by those laws a man may remain a bastard till forty years of age, and then become legitimate, by the subsequent marriage of his parents; whereby the main end of marriage, the protection of infants, is totally frustrated. 4. Because this rule of the Roman laws admits of no limitations as to the time, or number, of bastards so to be legitimated; but a dozen of them may, twenty years after their birth, by the subsequent marriage of their parents, be admitted to all the privileges of legitimate children. This is plainly a great discouragement to the matrimonial state; to which one main inducement is usually not only the desire of having children, but also the desire of procreating lawful heirs. Whereas our constitutions guard against this indecency, and at the same time give sufficient allowance to the frailties of human nature. For, if a child be begotten while the parents are single, and they will endeavor to make an early reparation for the offense, by marrying within a few months after, our law is so indulgent as not to bastardize the child, if it be born, though not begotten, in lawful wedlock: for this is an incident that can happen but once; since all future children will be begotten, as well as born, within the rules of honor and civil society. Upon reasons like these we may suppose the peers to have acted at the parliament of Merton, when they refused to enact that children born before marriage should be esteemed legitimate. [34] 

              FROM what has been said it appears, that all children born before matrimony are bastards by our laws; and so it is of all children born so long after the death of the husband, that, by the usual course of gestation, they could not be begotten by him. But, this being a matter of some uncertainty, the law is not exact as to a few days. [35] And this gives occasion to a proceeding at common law, where a widow is suspected to feign herself with child, in order to produce a supposititious heir to the estate: an attempt which the rigor of the Gothic constitutions esteemed equivalent to the most atrocious theft, and therefore punished with death. [36] In this case with us the heir presumptive may have a writ de ventre inspiciendo [for inspecting pregnancy], to examine whether she be with child, or not; [37] which is entirely conformable to the practice of the civil law: [38] and, if the widow be upon due examination found not pregnant, the presumptive heir shall be admitted to the inheritance; though liable to lose it again, on the birth of a child within forty weeks from the death of the husband. [39] But if a man dies, and his widow soon after marries again, and a child is born within such a time, as that by the course of nature it might have been the child of either husband; in this case he is said to be more than ordinarily legitimate; for he may, when he arrives to years of discretion, choose which of the fathers he pleases. [40] To prevent this, among other inconveniences, the civil law ordained that no widow should marry infra annum luctus [within the year of mourning]; [41] a rule which obtained so early as the reign of Augustus, [42] if not of Romulus: and the same constitution was probably handed down to our early ancestors from the Romans, during their stay in this island; for we find it established under the Saxon and Danish governments. [43] 

              As bastards may be born before the coverture, or marriage state, is begun, or after it is determined, so also children born during wedlock may in some circumstances be bastards. As if the husband be out of the kingdom of England (or, as the law somewhat loosely phrases it, extra quatuor maria [beyond the four seas]) for above nine months, so that no access to his wife can be presumed, her issue during that period shall be bastard. [44] But, generally, during the coverture access of the husband shall be presumed, unless the contrary can be shown; [45] which is such a negative as can only be proved by showing him to be elsewhere: for the general rule is, praesumitur pro legitimatione [legitimacy is presumed]. [46] In a divorce a mensa et thoro, if the wife breeds children, they are bastards; for the law will presume the husband and wife conformable to the sentence of separation, unless access be proved: but, in a voluntary separation by agreement, the law will suppose access, unless the negative be shown. [47] So also if there is an apparent impossibility of procreation on the part of the husband, as if he be only eight years old, or the like, there the issue of the wife shall be bastard. [48] Likewise, in case of divorce in the spiritual court a vinculo matrimonii, all the issue born during the coverture are bastards; [49] because such divorce is always upon some cause, that rendered the marriage unlawful and null from the beginning.

              2. LET us next see the duty of parents to their bastard children, by our law; which is principally that of maintenance. For, though bastards are not looked upon as children to any civil purposes, yet the ties of nature, of which maintenance is one, are not so easily dissolved: and they hold indeed as to many other intentions; as, particularly, that a man shall not marry his bastard sister or daughter. [50] The civil law therefore, when it denied maintenance to bastards begotten under certain atrocious circumstances, [51] was neither consonant to nature, nor reason, however profligate and wicked the parents might justly be esteemed.

              THE method in which the English law provides maintenance for them is as follows. [52] When a woman is delivered, or declares herself with child, of a bastard, and will by oath before a justice of peace charge any person having got her with child, the justice shall cause such person to be apprehended, and commit him till he gives security, either to maintain the child, or appear at the next quarter sessions to dispute and try the fact. But if the woman dies, or is married before delivery, or miscarries, or proves not to have been with child, the person shall be discharged: otherwise the sessions, or two justices out of sessions, upon original application to them, may take order for the keeping of the bastard, by charging the mother, or the reputed father with the payment of money or other sustentation for that purpose. And if such putative father, or lewd mother, run away from the parish, the oversees by direction of two justices may seize their rents, goods, and chattels, in order to bring up the said bastard child. Yet such is the humanity of our laws, that no woman can be compulsively questioned concerning the father of her child, till one month after her delivery: which indulgence is however very frequently a hardship upon parishes, by suffering the parents to escape.

              3. I PROCEED next to the rights and incapacities which appertain to a bastard. The rights are very few, being only such as he can acquire; for he can inherit nothing, being looked upon as the son of nobody, and sometimes called filius nullius [son of no one], sometimes filius populi [son of the people]. [53] Yet he may gain a surname by reputation, [54] though he has none by inheritance. All other children have a settlement in their father’s parish; but a bastard in the parish where born, for he has no father. [55] However, in case of fraud, as if a woman be sent either by order of justices, or comes to beg as a vagrant, to a parish which she does not belong to, and drops her bastard there; the bastard shall, in the first case, be settled in the parish from whence she was illegally removed; [56] or, in the latter case, in the mother’s own parish, if the mother be apprehended for her vagrancy. [57] The incapacity of a bastard consists principally in this, that he cannot be heir to any one, neither can he have heirs, but of his own body; for, being nullius filius, he is therefore of kin to nobody, and has no ancestor from whom any inheritable blood can be derived. A bastard was also, in strictness, incapable of holy orders; and, though that were dispensed with, yet he was utterly disqualified from holding any dignity in the church: [58] but this doctrine seems now obsolete; and in all other respects, there is no distinction between a bastard and another man. And really any other distinction but that of not inheriting, which civil policy renders necessary, would, with regard to the innocent offspring of his parents crimes, be odious, unjust, and cruel to the last degree: and yet the civil law, so boasted of for it’s equitable decisions, made bastards in some cases incapable even of a gift from their parents. [59] A bastard may, lastly, be made legitimate, and capable of inheriting, by the transcendent power of an act of parliament, and not otherwise: [60] as was done in the case of John of Gant’s bastard children, by a statute of Richard the second.
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              CHAPTER THE SEVENTEENTH.

                Of Guardian And Ward↩

              THE only general private relation, now remaining to be discussed, is that of guardian and ward; which bears a very near resemblance to the last, and is plainly derived out of it: the guardian being only a temporary parent; that is, for so long time as the ward is an infant, or under age. In examining this species of relationship, I shall first consider the different kinds of guardians, how they are appointed, and their power and duty: next, the different ages of persons, as defined by the law: and, lastly, the privileges and disabilities of an infant, or one under age and subject to guardianship.

              1. THE guardian with us performs the office both of the tutor [teacher] and curator [guardian] of the Roman laws; the former of which had the charge of the maintenance and education of the minor, the latter the care of his fortune; or, according to the language of the court of chancery, the tutor was the committee of the person, the curator the committee of the estate. But this office was frequently united in the civil law; [1] as it is always in our law with regard to minors, though as to lunatics and idiots it is commonly kept distinct.

              OF the several species of guardians, the first are guardians by nature: viz. the father and (in some cases) the mother of the child. For, if an estate be left to an infant, the father is by common law the guardian, and must account to his child for the profits. [2] And, with regard to daughters, it seems by construction of the statute 4 & 5 Ph. & Mar. c. 8. that the father might by deed or will assign a guardian to any woman-child under the age of sixteen, and if none be so assigned, the mother shall in this case be guardian. [3] There are also guardians for nurture, [4] which are, of course, the father or mother, till the infant attains the age of fourteen years: [5] and, in default of father or mother, the ordinary usually assigns some discreet person to take care of the infant’s personal estate, and to provide for his maintenance and education. [6] Next are guardians in socage, (an appellation which will be fully explained in the second book of these commentaries) who are also called guardians by the common law. These take place only when the minor is entitled to some estate in lands, and then by the common law the guardianship devolves upon his next of kin, to whom the inheritance cannot possibly descent; as, where the estate descended from his father, in this case his uncle by the mother’s side cannot possibly inherit this estate, and therefore shall be the guardian. [7] For the law judges it improper to trust the person of an infant in his hands, who may be possibility become heir to him; that there may be no temptation, nor even suspicion of temptation, for him to abuse his trust. [8] The Roman laws proceed on a quite contrary principle, committing the care of the minor to him who is the next to succeed to the inheritance, presuming that the next heir would take the best care of an estate, to which he has a prospect of succeeding: and this they boast to be “summa providentia” [the greatest prudence]. [9] But in the mean time they forget, how much it is the guardian’s interest to remove the incumbrance of his pupil’s life from that estate, for which he is supposed to have so great a regard. [10] And this affords Fortescue, [11] and Sir Edward Coke, [12] an ample opportunity for triumph; they affirming, that to commit the custody of an infant to him that is next in succession, is “quasi agnum committere lupo, ad devorandum.” [13] [“Like committing the lamb to the wolf to be devoured."] These guardians in socage, like those for nurture, continue only till the minor is fourteen years of age; for then, in both cases, he is presumed to have discretion, so far as to choose his own guardian. This he may do, unless one be appointed by father, by virtue of the statute 12 Car. II. c. 24. which, considering the imbecility of judgment in children of the age of fourteen, and the abolition of guardianship in chivalry (which lasted till the age of twenty-one, and of which we shall speak hereafter) enacts, that any father, under age or of full age, may be deed or will dispose of he custody of his child, either born or unborn, to any person, except a popish recusant, either in possession or reversion, till such child attains the age of one and twenty years. These are called guardians by statute, or testamentary guardians. There are also special guardians by custom of London, and other places; [14] but they are particular exceptions, and do not fall under the general law.

              THE power and reciprocal duty of a guardian and ward are the same, pro tempore, as that of a father and child; and therefore I shall not repeat them: but shall only add, that the guardian, when the ward comes of age, is bound to give him an account of all that he has transacted on his behalf, and must answer for all losses by his willful default or negligence. In order therefore to prevent disagreeable contests with young gentlemen, it has become a practice for many guardians, of large estates especially, to indemnify themselves by applying to the court of chancery, acting under its direction, and accounting annually before the officers of that court. For the lord chancellor is, by right derived from the crown, the general and supreme guardian of all infants, as well as idiots and lunatics; that is, of all such persons as have not discretion enough to manage their own concerns. In case therefore any guardian abuses his trust, the court will check and punish him; nay sometimes proceed to the removal of him, and appoint another in his stead. [15] 

              2. LET us next consider the ward, or person within age, for whose assistance and support these guardians are constituted by law; or who it is, that is said to be within age. The ages of male and female are different for different purposes. A male at twelve years old may take the oath of allegiance; at fourteen is at years old may take the oath of allegiance; at fourteen is at years of discretion, and therefore may consent or disagree to marriage, may choose his guardian, and, if his discretion be actually proved, may make his testament of his personal estate; at seventeen may be an executor; and at twenty-one is at his own disposal, and may aliene [transfer] his lands, goods, and chattels. A female also at seven years of age may be betrothed or given in marriage; at nine is entitled to dower; at twelve is at yeas of maturity, and therefore may consent or disagree to marriage, and, if proved to have sufficient discretion, may bequeath her personal estate; at fourteen is at years of legal discretion, and may choose a guardian; at seventeen may be executrix; and at twenty-one may dispose of herself and her lands. So that full age in male or female, is twenty-one years, which age is completed on the day preceding the anniversary of a person’s birth; [16] who till that time is an infant, and so styled in law. Among the ancient Greeks and Romans women were never of age, but subject to perpetual guardianship, [17] unless when married, ” nisi convenissent in manum viri “ [“unless under the care of a husband”]: and, when that perpetual tutelage wore away in process of time, we find that, in females as well as males, full age was not till twenty-five years. [18] Thus, by the constitutions of different kingdoms, this period, which is merely arbitrary, and juris positivi [positive law], is fixed at different times. Scotland agrees with England in this point; (both probably copying from the old Saxon constitutions on the continent, which extended the age of minority ” ad annum vigesimum primum; et eo usque juvenes sub tutelam reponunt “ [19] [to the twenty-first year; and they place their youths under guardianship until then]) but in Naples they are of full age at eighteen; in France, with regard to marriage, not till thirty; and in Holland at twenty-five.

              3. INFANTS have various privileges, and various disabilities: but their very disabilities are privileges; in order to secure them from hurting themselves by their own improvident acts. An infant cannot be sued but under the protection, and joining the name, of his guardian; for he is to defend him against all attacks as well by law as otherwise: [20] but he may sue either by his guardian, or prochein amy [next friend], his next friend who is not his guardian. This prochein amy may be any person who will undertake the infant’s cause; and it frequently happens, that an infant, by his prochein amy, institutes a suit in equity against a fraudulent guardian. In criminal cases, an infant of the age of fourteen years may be capitally punished for any capital offense: [21] but under the age of seven he cannot. The period between seven and fourteen is subject to much uncertainty: for the infant shall, generally speaking, be judged prima facie [on its face] innocent; yet if he was doli capax [capable of deceit], and could discern between good and evil at the time of the offense committed, he may be convicted and undergo judgment and execution of death though he has not attained to years of puberty or discretion. [22] And Sir Matthew Hale gives us two instances, one of a girl of thirteen, who was burned for killing her mistress; another of a boy still younger, that had himself, who was hanged; for it appeared by his hiding that he knew he had done wrong, and could discern between good and evil; and in such cases the maxim of law is, that malitia supplet aetatem [malice equivalent to age]. So also, in much more modern times, a boy of ten years old, who was guilty of a heinous murder, was held a proper subject for capital punishment, by the opinion of all the judges. [23] 

              WITH regard to estates and civil property, an infant has many privileges, which will be better understood when we come, to treat more particularly of those matters: but his may be said in general, that an infant shall lose nothing by non-claim, or neglect of demanding his right; nor shall any other laches or negligence be imputed to an infant, except in some very particular cases.

              IT is generally true, that an infant can neither aliene his lands, nor do any legal act, nor make a deed, nor indeed any manner of contract, that will bind him. But still to all these rules there are some exceptions; part of which were just now mentioned in reckoning up the different capacities which they assume at different ages: and there are others, a few of which it may not be improper to recite, as a general specimen of the whole. And, first, it is true, that infants cannot aliene their estates: but [24] infant trustees, or mortgagees, are enabled to convey, under the direction of the court of chancery or exchequer, the estates they hold in trust or mortgage, to such person as the court shall appoint. Also it is generally true, that an infant can do no legal act: yet an infant who has an advowson, may present to the benefice when it becomes void. [25] For the law in this case dispenses with one rule, in order to maintain others of far greater consequence: it permits an infant to present a clerk (who, if unfit, may be rejected by the bishop) rather than either suffer the church to be unserved till he comes of age, or permit the infant to be debarred of his right by lapse to the bishop. An infant may also purchase lands, but his purchase is incomplete: for, when he comes to age, he may either agree or disagree to it, as he thinks prudent or proper, without alleging any reason; and so may his heirs after him, if he dies without having completed his agreement. [26] It is, farther, generally true, that an infant, under twenty-one, can make no deed that is of any force or effect: yet [27] he may bind himself apprentice by deed indented, or indentures, for seven years; and [28] he may be deed or will appoint a guardian to his children, if he has any. Lastly, it is generally true, that an infant can make no other contract that will bind him: yet he may bind himself to pay for his necessary meat, drink, apparel, physic, and such other necessaries; and likewise for his good teaching and instruction, whereby he may profit himself afterwards. [29] And thus much, at present, for the privileges and disabilities of infants.
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              CHAPTER THE EIGHTEENTH.

                Of Corporations↩

              WE have hitherto considered persons in their natural capacities, and have treated of their rights and duties. But, as all personal rights die with the person; and, as the necessary forms of investing a series of individuals, one after another, with the same identical rights, would be very inconvenient, if not impracticable; it has been found necessary, when it is for the advantage of the public to have any particular rights kept on foot and continued, to constitute artificial persons, who may maintain a perpetual succession, and enjoy a kind of legal immortality.

              THESE artificial persons are called bodies politic, bodies corporate, ( corpora corporata) or corporations: of which there is a great variety subsisting, for the advancement of religion, of learning, and of commerce; in order to preserve entire and for ever those rights and immunities, which, if they were granted only to those individuals of which the body corporate is composed, would upon their death be utterly lost and extinct. To show the advantages of these incorporations, let us consider the case of a college in either of our universities, founded ad studendum et orandum [for study and prayer], for the encouragement and support of religion and learning. If this was a mere voluntary assembly, the individuals which compose it might indeed read, pray, study, and perform scholastic exercises together, so long as they could agree to do so: but they could neither frame, nor receive, any laws or rules of their conduct; none at least, which would have any binding force, for want of a coercive power to create a sufficient obligation. Neither could they be capable so retaining any privileges or immunities: for, if such privileges be attacked, which of all this unconnected assembly has the right, or ability, to defend them? And, when they are dispersed by death or otherwise, how shall they transfer these advantages to another set of students, equally unconnected as themselves? So also, with regard to holding estates of other property, if land be granted for the purposes of religion or learning to twenty individuals not incorporated, there is no legal way of continuing the property to any other persons for the same purposes, but by endless conveyances from one to the other, as often as the hands are changed. But, when they are consolidated and united into a corporation, they and their successors are then considered as one person in law: as one person, they have one will, which is collected from the sense of the majority of the individuals: this one will may establish rules and orders for the regulation of the whole, which are a sort of municipal laws of this little republic; or rules and statutes may be prescribed to it at its creation, which are then in the place of natural laws: the privileges and immunities, the estates and possessions, of the corporation, when once vested in them, will be for ever vested, without any new conveyance to new successions; for all the individual members that have existed from the foundation to he present time, or that shall ever hereafter exist, are but one person in law, a person that never dies: in like manner as the river Thames is still the same river, though the parts which compose it are changing every instant.

              THE honor of originally inventing these political constitutions entirely belongs to the Romans. They were introduced, as Plutarch says, by Numa; who finding, upon his accession, the city torn to pieces by the two rival factions of Sabines, and Romans, thought it a prudent and politic measure, to subdivide these two into many smaller ones, by instituting separate societies of every manual trade and profession. They were afterwards much considered by the civil law, [1] in which they were called universitates [universities], as forming one whole out of many individuals; or collegia [colleges], from being gathered together: they were adopted also by the canon law, for the maintenance of ecclesiastical discipline; and from them our spiritual corporations are derived. But our laws have considerably refined and improved upon the invention, according to the usual genius of the English nation: particularly with regard to sole corporations, consisting of one person only, of which the Roman lawyers had no notion; their maxim being that ” tres faciunt collegium.” [2] [“Three make a college."] Though they held, that if a corporation, originally consisting of three persons, be reduced to one, ” si universitas ad unum redit “ [“if the university be reduced to one”], it may still subsist as a corporation, ” et stet nomen universitatis “ [3] [“and retain the name university”].

              BEFORE we proceed to treat of the several incidents of corporations, as regarded by the laws of England, let us first take a view of the several sorts of them; and then we shall be better enabled to apprehend their respective qualities.

              THE first division of corporations is into aggregate and sole. Corporations aggregate consist of many persons united together into one society, and are kept up by a perpetual succession of members, so as to continue for ever: of which kind are the mayor and commonalty of a city, the head and fellows of a college, the dean and chapter of a cathedral church. Corporations sole consist of one person only and his successors, in some particular station, who are incorporated by law, in order to give them some legal capacities and advantages, particularly that of perpetuity, which in their natural persons they could not have had. In this sense the king is a sole corporation: [4] so is a bishop: so are some deans, and prebendaries, distinct from their several chapters: and so is every parson and vicar. And the necessity, or at least use, of this institution will be very apparent, if we consider the case of parson of a church. At the original endowment of parish churches, the freehold of the church, the churchyard, the parsonage house, the glebe, and the tithes of the parish, were vested in the then parson by the bounty of the donor, as a temporal recompense to him for his spiritual care of the inhabitants, and with intent that the same emoluments should ever afterwards continue as a recompense for the same care. But how was this to be effected? The freehold was vested in the parson; and, if we supposed it vested in his natural capacity, on his death it might descend to his heir, and would be liable to his debts and encumbrances: or, at best, the heir might be compellable, at some trouble and expense, to convey these rights to the succeeding incumbent. The law therefore has wisely ordained, that the parson quatenus [as] parson, shall never die, any more than the king; by making him and his successors a corporation. By which means all the original rights of the parsonage are preserved entire to the successor: for the present incumbent, and his predecessor who lived seven centuries ago, are in law one and the same person; and what was given to the one was given to the other also.

              ANOTHER division of corporations, either sole or aggregate, is into ecclesiastical and lay. Ecclesiastical corporations are where the members that compose it are entirely spiritual persons; such as bishops; certain deans, and prebendaries; all archdeacons, parsons, and vicars; which are sole corporations: deans and chapters at present, and formerly prior and convent, abbot and monks, and the like, bodies aggregate. These are erected for the furtherance of religion, and the perpetuating the rights of the church. Lay corporations are of two sorts, civil and eleemosynary. The civil are such as are erected for a variety of temporal purposes. The king, for instance, is made a corporation to prevent in general the possibility of an interregnum [interruption] or vacancy of the throne, and to preserve the possessions of the crown entire; for, immediately upon the demise of one king, his successor is, as we have formerly seen, in full possession of the regal rights and dignity. Other lay corporations are erected for the good government of a town or particular district, as a mayor and commonalty, bailiff and burgesses, or the like: some for the advancement and regulation of manufactures and commerce; as the trading companies of London, and other towns: and some for the better carrying on of diverse special purposes; as churchwardens, for conservation of the goods of the parish; the college of physicians and company of surgeons in London, for the improvement of the medical science; the royal society, for the advancement of natural knowledge; and the society of antiquarians, for promoting the study of antiquities. And among these I am inclined to think the general corporate bodies of the universities of Oxford and Cambridge must be ranked: for it is clear they are not spiritual or ecclesiastical corporations, being composed of more laymen than clergy: neither are they eleemosynary foundations, though stipends are annexed to particular magistrates and professors, any more than other corporations where the acting officers have standing salaries; for these are rewards pro opera et labore [for work and labor], not charitable donations only, since every stipend is preceded by service and duty: they seem therefore to be merely civil corporations. The eleemosynary sort are such as are constituted for the perpetual distribution of the free alms, or bounty, of the founder of them to such persons as he has directed. Of this kind are all hospitals for the maintenance of the poor, sick, and impotent; and all colleges both in our universities and out [5] of them: which colleges are founded for two purposes; 1. For the promotion of piety and learning by proper regulations and ordinances. 2. For imparting assistance to the members of those bodies, in order to enable them to prosecute their devotion and studies with greater ease and assiduity. And all these eleemosynary corporations are, strictly speaking, lay and not ecclesiastical, even though composed of ecclesiastical persons, [6] and although they in some things partake of the nature, privileges, and restrictions of ecclesiastical bodies.

              HAVING thus marshaled the several species of corporations, let us next proceed to consider, 1. How corporations, in general, may be created. 2. What are their powers, capacities, and incapacities. 3 How corporations are visited. And 4. How they may be dissolved.

              I. CORPORATIONS, by the civil law, seem to have been created by the mere act, and voluntary association of their members; provided such convention was not contrary to law, for then it was illicitum collegium [unlawful college]. [7] It does not appear that the prince’s consent was necessary to be actually given to the foundation of them; but merely that the original founders of these voluntary and friendly societies (for they were little more than such) should not establish any meetings in opposition to the laws of the state.

              BUT, with us in England, the king’s consent is absolutely necessary to the erection of any corporation, either impliedly or expressly given. The king’s implied consent is to be found in corporations which exist by force of the common law, to which our former kings are supposed to have given their concurrence; common law being nothing else but custom, arising from the universal agreement of the whole community. Of this sort are the king himself, all bishops, parsons, vicars, churchwardens, and some others; who by common law have ever been held (as far as our books can show us) to have been corporations, virtute officii [by virtue of office]: and this incorporation is so inseparably annexed to their offices, that we cannot frame a complete legal idea of any of these persons, but we must also have an idea of a corporation, capable to transmit his rights to his successors, at the same time. Another method of implication, whereby the king’s consent is presumed, is as to all corporations by prescription, such as the city of London, and many others, [8] which have existed as corporations, time whereof the memory of man runs not to the contrary; and therefore are looked upon in law to be well created. For though the members thereof can show no legal charter of incorporation, yet in cases of such high antiquity the law presumes there once was one; and that by the variety of accidents, which a length of time may produce, the charter is lost or destroyed. The methods, by which the king’s consent is expressly given, are either by act of parliament of charter. By act of parliament, of which the royal assent is a necessary ingredient, corporations may undoubtedly be created: [9] but it is observable, that most of those statutes, which are usually cited as having created corporations, do either confirm such as have been before created by the king; as in the case of the college of physicians, erected by charter 10 Hen. VIII., [10] which charter was afterwards confirmed in parliament; [11] or, they permit the king to erect a corporation in futuro [in the future] with such and such powers; as is the case of the bank of England, [12] and the society of the British fishery. [13] So that the immediate creative act is usually performed by the king alone, in virtue of his royal prerogative. [14] 

              ALL the other methods therefore whereby corporations exist, by common law, by prescription, and by act of parliament, are for the most part reducible to this of the king’s letters patent, or charter of incorporation. The king’s creation may be performed by the words ” creamus, erigimus, fundamus, incorporamus “ [“we create, we erect, we found, we incorporate”], or the like. Nay it is held, that if the king grants to a set of men to have gildam mercatoriam [a merchant guild], a mercantile meeting or assembly, [15] this is alone sufficient to incorporate and establish them for ever. [16] 

              THE parliament, we observed, by its absolute and transcendent authority, may perform this, or any other act whatsoever: and actually did perform it to a great extent, by statute 39 Eliz. c. 5. which incorporated all hospitals and houses of correction founded by charitable persons, without farther trouble: and the same has been done in other cases of charitable foundations. But otherwise it is not usual thus to entrench upon the prerogative of the crown, and the king may prevent it when he pleases. And, in the particular instance before-mentioned, it was done, as Sir Edward Coke observes, [17] to avoid the charges of incorporation and licenses of mortmain in small benefactions; which in his days were grown so great, that it discouraged many men to undertake these pious and charitable works.

              THE king may grant to a subject the power of erecting corporations, [18] though the contrary was formerly held: [19] that is, he may permit the subject to name the persons and powers of the corporation at his pleasure; but it is really the king that king that erects, and the subject is but the instrument: for though none but the king can make a corporation, yet qui facit per alium, facit per se [he who acts by an agent, acts himself]. [20] In this manner the chancellor of the university of Oxford has power by charter to erect corporations; and has actually often exerted, it in the erection of several matriculated companies, now subsisting, of tradesmen subservient to the students.

              WHEN a corporation is erected, name must be given it; and by that name alone it must sue, and be sued, and do all legal acts; though a very minute variation therein is not material. [21] Such name is the very being of its constitution; and, though it is the will of the king that erects the corporation, yet the name is the knot of its combination, without which it could not perform its corporate functions. [22] The name of incorporation, says Sir Edward Coke, is a proper name, or name of baptism; and therefore when a private founder gives his college or hospital a name, he does it only as godfather; and by that same name the king baptizes the incorporation. [23] 

              II. AFTER a corporation is so formed and named, it acquires many powers, rights, capacities, and incapacities, which we are next to consider. Some of these are necessarily and inseparably incident to every corporation; which incidents, as soon as a corporation is duly erected, are tacitly annexed of course. [24] As, 1. To have perpetual succession. This is the very end of its incorporation: for there cannot be a succession for ever without an incorporation; [25] and therefore all aggregate corporations have a power necessarily implied of electing members in the room of such as go off. [26] 2. To sue or be sued, implead or be impleaded, grant or receive, by its corporate name, and do all other acts as natural persons may. 3. To purchase lands, and hold them, for the benefit of themselves and their successors: which two are consequential of the former. 4. To have a common seal. For a corporation, being an invisible body, cannot manifest its intentions by any personal act or oral discourse: it therefore acts and speaks only by its common seal. For, though the particular members may express their private consents to any act, by words, or signing their names, yet this does not bind the corporation: it is the fixing of the seal, and that only, which unites the several assents of the individuals, who compose the community, and makes one joint assent of the whole. [27] 5. To make by-laws or private statutes for the better government of the corporation; which are binding upon themselves, unless contrary to the laws of the land, and then they are void. This is also included by law in the very act of incorporation: [28] for, as natural reason is given to the natural body for the governing it, so by-laws or statutes are a sort of political reason to govern the body politic.

              And this right of making by-laws for their own government, not contrary to the law of the land, was allowed by the law of the twelve tables at Rome. [29] But no trading company is, with us, allowed to make by-laws, which may affect the king’s prerogative, or the common profit of the people, unless they be approved by the chancellor, treasurer, and chief justices, or the judges of assize in their circuits. [30] And, even though they be so approved, still if contrary to law they are void. These five powers are inseparably incident to every corporation, at least to every corporation aggregate: for two of them, though they may be practiced, yet are very unnecessary to a corporation sole; viz, to have a corporate seal to testify his sole assent, and to make statutes for the regulation of his own conduct.

              THERE are also certain privileges and disabilities that attend an aggregate corporation, and are not applicable to such as are sole; the reason of them ceasing, and of course the law. It must always appear by attorney; for it cannot appear in person, being, as Sir Edward Coke says, [31] invisible, and existing only in intendment and consideration of law. It can neither maintain, or be made defendant, to, an action of battery or such like personal injuries; for a corporation can neither beat, nor be beaten, in its body politic. [32] A corporation cannot commit treason, or felony, or other crime, in its corporate capacity: [33] though its members may, in their distinct individual capacities. Neither is it capable of suffering a traitor’s, or felon’s punishment, for it is not liable to corporal penalties, nor to attainder, forfeiture, or corruption of blood. [34] It cannot be executor or administrator, or perform any personal duties; for it cannot take an oath for the due execution of the office. It cannot be seized of lands to the use of another; [35] for such kind of confidence is foreign to the ends of its institution: neither can it be compelled to perform such trust, because it cannot be committed to prison; [36] for its existence being ideal, no man can apprehend or arrest it. And therefore also it cannot be outlawed; for outlawry always supposes a precedent right of arresting, which has been defeated by the parties absconding, and that also a corporation cannot do: for which reasons the proceedings to compel a corporation to appear to any suit by attorney are always by distress on their lands and goods. [37] Neither can a corporation be excommunicated; for it has no soul, as is gravely observed by Sir Edward Coke: [38] and therefore also it is not liable to be summoned into the ecclesiastical courts upon any account; for those courts act only pro salute animae [for the health of the soul], and their sentences can only be enforced by spiritual censures: a consideration, which, carried to its full extent, would alone demonstrate the impropriety of these courts interfering in any temporal rights whatsoever.

              THERE are also other incidents and powers, which belong to some sort of corporations, and not to others. An aggregate corporation may take goods and chattels for the benefit of themselves and their successors, but a sole corporation cannot: [39] for such movable property is liable to be lost or embezzled, and would raise a multitude of disputes between the successor and executor; which the law is careful to avoid. In ecclesiastical and eleemosynary foundations, the king or the founder may give them rules, laws, statutes. and ordinances, which they are bound to observe: but corporations merely lay, constituted for civil purposes, are subject to no particular statutes; but to the common law, and to their own by-laws, not contrary to the laws of the realm. [40] Aggregate corporations also, that have by their constitution a head, as a dean, warden, master or the like, cannot do any acts during the vacancy of the headship, except only appointing another: neither are they then capable of receiving a grant; for such corporation is incomplete without a head. [41] But there may be a corporation aggregate constituted without a head: [42] as the collegiate church of Southwell in Nottinghamshire; which consists only of prebendaries; and the governors of the Charter-house, London, who have no president or superior, but are all of equal authority. In aggregate corporations also, the act of the major part is esteemed the act of the whole: [43] which perhaps may be one reason why they required three at least to make a corporation. But, with us, any majority is sufficient to determine the act of the whole body. And whereas, notwithstanding the law stood thus, some founders of corporations had made statutes in derogation of the common law, making very frequently the unanimous assent of the society to be necessary to any corporate act; which king Henry VIII found to be a great obstruction to his projected scheme of obtaining a surrender of the lands of ecclesiastical corporations) it was therefore enacted by statute 33 Hen. VIII. c. 27. that all private statutes shall be utterly void, whereby any grant or election, made by the head, with the concurrence of the major part of the body, is liable to be obstructed by any one or more, being the minority: but this statute extends not to any negative or necessary voice, given by the founder to the head of any such society.

              WE before observed [44] that it was incident to every corporation, to have a capacity to purchase lands for themselves and successors: and this is regularly true at the common law. [45] But they are excepted out of the statute of wills; [46] so that no devise of lands to a corporation by will is good: except for charitable uses, by statute 43 Eliz. c. 4. [47] And also, by a great variety of statute, [48] their privilege even of purchasing from any living grantor is greatly abridged; so that now a corporation, either ecclesiastical or lay, must have a license from the king to purchase, [49] before they can exert that capacity which is vested in them by the common law: nor is even this in all cases sufficient. These statutes are generally called the statutes of mortmain; all purchases made by corporate bodies being said to be purchases in mortmain, in mortua manu [dead hand]: for the reason of which appellation Sir Edward Coke [50] offers many conjectures; but there is one which seems more probable than any that he has given us: viz. that these purchases being usually made by ecclesiastical bodies, the members of which (being professed) were reckoned dead persons in law, land therefore, held by them, might with great property be said to be held in mortua manu.

              I SHALL defer the more particular exposition of these statutes of mortmain, till the next book of these commentaries, when we shall consider the nature and tenures of estates; and also the exposition of those disabling statutes of queen Elizabeth, which restrain spiritual and eleemosynary corporations from aliening such lands as they are present in legal possession of: only mentioning them in this place, for the sake of regularity, as statutable incapacities incident and relative to corporations.

              THE general duties of all bodies politic, considered in their corporate capacity, may, like those of natural persons, be reduced to this single one; that of acting up to the end or design, whatever it be, for which they were created by their founder.

              III. I PROCEED therefore next to inquire, how these corporations may be visited. For corporations being composed of individuals, subject to human frailties, are liable, as well as private persons, to deviate from the end of their institution. And for that reason the law has provided proper persons to visit, inquire into, and correct all irregularities that arise in such corporations, either sole or aggregate, and whether ecclesiastical, civil, or eleemosynary. With regard to all ecclesiastical corporations, the ordinary it their visitor, so constituted by the canon law, and from thence derived to us. The pope formerly, and now the king, as supreme ordinary, it the visitor of the arch-bishop or metropolitan; the metropolitan has the charge and coercion of all his suffragan bishops; and the bishops in their several dioceses are the visitors of all deans and chapters, of all parsons and vicars, and of all other spiritual corporations. With respect to all lay corporations, the founder, his heirs, or assigns, are the visitors, whether the foundation de civil or eleemosynary; for in a lay incorporation the ordinary neither can nor ought to visit. [51] 

              I KNOW it is generally said, that civil corporations are subject to no visitation, but merely to the common law of land; and this shall be presently explained. But first, as I have laid it down as a rule that the founder, his heirs, or assigns, are the visitors of al lay-corporations, let us inquire what is meant by the founder. The founder of all corporations in the strictest and original sense is the king alone, for he only can incorporate a society: and in civil incorporations, such as mayor and commonalty, etc., where there are no possessions or endowments given to the body, there is no other founder but the king: but in eleemosynary foundations, such as colleges and hospitals, where there is an endowment of lands, the law distinguished, and makes two species of foundation; the one fundatio incipiens [a foundation started], or the incorporation, in which sense the king is the general founder of all colleges and hospitals; the other fundatio perficiens [a foundation endowed], or the donation of it, in which sense the first gift of the revenues is the foundation, and he who gives them is in law the founder: and it is in this last sense that we generally call a man the founder of a college or hospital. [52] But here the king has his prerogative: for, if the king and a private man join in endowing an eleemosynary foundation, the king alone shall be the founder of it. And, in general, the king being the sole founder of all civil corporations, and the endower the perficient founder of all eleemosynary ones, the right of visitation of the former results, according to the rule laid down, to the king; and of the latter, to the patron or endower.

              THE king being thus constituted by law the visitor of all civil corporations, the law has also appointed the place, wherein he shall exercise this jurisdiction: which is the court of king’s bench; where, and where only, all misbehaviors of this kind of corporations are inquired into and redressed, and all their controversies decided. And this is what I understand to be the meaning of our lawyers, when they say that these civil corporations are liable to no visitation; that is, that the law having by immemorial usage appointed them to be visited and inspected by the king their founder, in his majesty’s court of king’s bench, according to the rules of the common law, they ought not to be visited elsewhere, or by any other authority. [53] And this is so strictly true, that though the king by his letters patent had subjected the college of physicians to the visitation of four very respectable persons, the lord chancellor, the two chief justices, and the chief baron; though the college had accepted this carter with all possible marks of acquiescence, and had acted under it for near a century; yet, in 1753, the authority of this provision coming in dispute, on an appeal preferred to these supposed visitors, they directed the legality of their own appointment to be argued: and, as this college was a mere civil, and not an eleemosynary foundation, they at length determined, upon several days solemn debate, that they had no jurisdiction as visitors; and remitted the appellant (if aggrieved) to his regular remedy in his majesty’s court of king’s bench.

              AS to eleemosynary corporations, by the dotation the founder and his heirs are of common right the legal visitors, to see that that property is rightly employed, which would otherwise have descended to the visitor himself: but, if the founder has appointed and assigned any other person to be visitor, then his assignee so appointed is invested with all the founder’s power, in exclusion of his heir. Eleemosynary corporations are chiefly hospitals, or colleges in the university. These were all of them considered by the popish clergy, as of mere ecclesiastical jurisdiction: however, the law of the land judged otherwise; and, with regard to hospitals, it has long been held, [54] that if the hospital be spiritual, the bishop shall visit; but if lay, the patron. This right of lay patrons was indeed abridged by statute 2 Hen. V. c. 1. which ordained, that the ordinary should visit all hospitals founded by subjects; though the king’s right was reserved, to visit by his commissioners such as were of royal foundation. But the subject’s right was in part restored by statute 14 Eliz. c. 5. which directs the bishop to visit such hospitals only, where no visitor is appointed by the founders thereof: and all the hospitals founded by virtue of the statute 39 Eliz. c. 5. are to be visited by such persons as shall be nominated by the respective founders. But still, if the founder appoints nobody, the bishop of the diocese must visit. [55] 

              COLLEGES in the universities (whatever the common law may now, or might formerly, judge) were certainly considered by the popish clergy, under whose direction they were, as ecclesiastical, or at least as clerical, corporations; and therefore the right of visitation was claimed by the ordinary of the diocese. This is evident, because in many of our most ancient colleges, where the founder had a mind to subject them to a visitor of his own nomination, he obtained for that purpose a papal bull to exempt them from the jurisdiction of the ordinary; several of which are still preserved in the archives of the respective societies. And I have reason to believe, that in one of our colleges, (wherein the bishop of that diocese, in which Oxford was formerly comprised, has immemorially exercised visitatorial authority) there is no special visitor appointed by the college statutes: so that the bishop’s interposition can be ascribed to nothing else, but his supposed title as ordinary to visit this, among other ecclesiastical foundations. And it is not impossible, that the number of colleges in Cambridge, which are visited by the bishop of Ely, may in part be derived from the same original.

              BUT, whatever might be formerly the opinion of the clergy, it is now held as established common law, that colleges are lay-corporations, though sometimes totally composed of ecclesiastical persons; and that the right of visitation does not arise from any principles of the canon law, but of necessity was created by the common law. [56] And yet the power and jurisdiction of visitors in colleges was left so much in the dark at common law, that the whole doctrine was very unsettled till king William’s time; in the sixth year of whose reign, the famous case of Phillips and Bury happened. [57] In this the main question was, whether the sentence of the bishop of Exeter, who (as visitor) had deprived doctor Bury the rector of Exeter college, could be examined and redressed by the court of king’s bench. And the three puisne judges were of opinion, that it might be reviewed, for that the visitor’s jurisdiction could not exclude the common law; and accordingly judgment was given in that court. But the lord chief justice. Holt, was of a contrary opinion; and held, that by the common law the office of visitor is to judge according to the statutes of the college, and to expel and deprive upon just occasions, and to hear all appeals of course; and that from him, and him only, the party grieved ought to have redress; the founder having reposed in him so entire a confidence, that he will administer justice impartially, that his determinations are final, and examinable in no other court whatsoever. And upon this, a writ of error being brought in the house of lords, they reversed the judgment of the court of king’s bench, and concurred in Sir John Holt’s opinion. And to this leading case all subsequent determinations have been conformable. But, where the visitor is under a temporary disability, there the court of king’s bench will interpose, to prevent a defect of justice. Thus the bishop of Chester is visitor of Manchester college: but, happening also to be warden, the court held that his power was suspended during the union of those offices; and therefore issued a peremptory mandamus to him, as warden, to admit a person entitled to a chaplainship. [58] Also it is said, [59] that if a founder of an eleemosynary foundation appoints a visitor, and limits his jurisdiction by rules and statutes, if the visitor in his sentence exceeds those rules, an action lies against him; but it is otherwise, where he mistakes in a thing within his power.

              IV. WE come now, in the last place, to consider how corporations may be dissolved. Any particular member may be disfranchised, or lose his place in the corporation, by acting contrary to the laws of the society, or the laws of the land; or he may resign it by his own voluntary act. [60] But the body politic may also itself be dissolved in several ways; which dissolution is the civil death of the corporation: and in this case their lands and tenements shall revert to the person, or his heirs, who granted them to the corporation; for the law does annex a condition to every such grant, that if the corporation be dissolved, the grantor shall have the lands again, because the cause of the grant fails. [61] The grant is indeed only during the life of the corporation; which may endure for ever: but, when that life is determined by the dissolution of the body politic, the grantor takes it back by reversion, as in the case of every other grant for life. And hence it appears how injurious as well to private as public rights, those statutes were, which vested in king Henry VIII, instead of the heirs of the founder, the lands of the dissolved monasteries. The debts of a corporation, either to or from it, are totally extinguished by its dissolution; so that the members thereof cannot recover, or be charged with them, in their natural capacities: [62] agreeable to that maxim of the civil law, [63] ” si quid universitati debetur, singulis non debetur; nec, quod debet universitas, singuli debent.” [“Whatever is owed to a university, is not due to each member; nor is each individually responsible for university debts."]

              A CORPORATION may be dissolved, 1. By act of parliament, which is boundless in its operations; 2. By the natural death of all its members, in case of an aggregate corporation; 3. By surrender of its franchises into the hands of the king, which is a kind of suicide; 4. By forfeiture of its charter, through negligence or abuse of its franchises; in which case the law judges that the body politic has broken the condition upon which it was incorporated, and thereupon the incorporation is void. And the regular course is to bring an information in the nature of a writ of quo warranto [by what warrant], to inquire by what warrant the members now exercise their corporate power, having forfeited it by such and such proceedings. The exertion of this act of law, for the purposes of the state, in the reigns of king Charles and king James the second, particularly by seizing the charter of the city of London, gave great and just offense; though perhaps, in strictness of law, the proceedings were in most of them sufficiently regular: but the judgment against that of London was reversed by act of parliament [64] after the revolution; and, by the same statute, it is enacted that the franchises of the city of London shall never more be forfeited for any cause whatsoever. And, because by the common law corporations were dissolved, in case the mayor or head officer was not duly elected on the day appointed in the charter or established by prescription, it is now provided, [65] that for the future no corporation shall be dissolved upon that account; and ample directions are given for appointing a new officer, in case there be no election, or a void one, made upon the charter or prescriptive day.

              THE END OF THE FIRST BOOK.
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            BOOK THE SECOND.

              OF THE RIGHTS OF THINGS

            
              [II-1]

              CHAPTER THE FIRST.

                Of Property, in General↩

              The former book of these commentaries having treated at large of the jura personarum [rights of persons], or such rights and duties as are annexed to the persons of men, the objects of our inquiry in this second book will be the jura rerum [rights of things], or those rights which a man may acquire in and to such external things as are unconnected with his person. These are what the writers on natural law style the rights of dominion, or property, concerning the nature and original of which I shall first premise a few observations, before I proceed to distribute and consider its several objects.

              There is nothing which so generally strikes the imagination, and engages the affections of mankind, as the right of property; or that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe. And yet there are very few, that will give themselves the trouble to consider the original and foundation of this right. Pleased as we are with the possession, we seem afraid to look back to the means by which it was acquired, as if fearful of some defect in our title; or at best we rest satisfied with the decision of the laws in our favor, without examining the reason or authority upon which those laws have been built. We think it enough that our title is derived by the grant of the former proprietor, by descent from our ancestors, or by the last will and testament of the dying owner; not caring to reflect that (accurately and strictly speaking) there is no foundation in nature or in natural law, why a set of words upon parchment should convey the dominion of land; why the son should have a right to exclude his fellow creatures from a determinate spot of ground, because his father had done so, before him; or why the occupier of a particular field or of a jewel, when lying on his death-bed and no longer able to maintain possession, should be entitled to tell the rest of the world which of them should enjoy it after him. These inquiries, it must be owned, would be useless and even troublesome in common life. It is well if the mass of mankind will obey the laws when made, without scrutinizing too nicely into the reasons of making them. But, when law is to be considered not only as matter of practice, but also as a rational science, it cannot be improper or useless to examine more deeply the rudiments and grounds of these positive constitutions of society.

              In the beginning of the world, we are informed by holy writ, the all-bountiful creator gave to man “dominion over all the earth; and over the fish of the sea, and over the fowl of the air, and over every living thing that moves upon the earth.” [1] This is the only true and solid foundation of man’s dominion over external things, whatever airy metaphysical notions may have been started by fanciful writers upon this subject. The earth, therefore, and all things therein, are the general property of all mankind, exclusive of other beings, from the immediate gift of the Creator. And, while the earth continued bare of inhabitants, it is reasonable to suppose, that all was in common among them, and that every one took from the public stock to his own use such things as his immediate necessities required.

              These general notions of property were then sufficient to answer all the purposes of human life; and might perhaps still have answered them, had it been possible for mankind to have remained in a state of primeval simplicity: as may be collected from the manners of many American nations when first discovered by the Europeans; and from the ancient method of living among the first Europeans themselves, if we may credit either the memorials of them preserved in the golden age of the poets, or the uniform accounts given by historians of those times, wherein ” erant omnia communia et indivisa omnibus, veluti unum cunctis patrimonium esset.” [2] [“All things were common and undivided, as if there were but one estate for all."] Not that this communion of goods seems ever to have been applicable, even in the earliest ages, to ought but the substance of the thing; nor could be extended to the use of it. For, by the law of nature and reason, he who first began to use it, acquired therein a kind of transient property, that lasted so long as he was using it, and no longer: [3] or, to speak with greater precision, the right of possession continued for the same time only that the act of possession lasted. Thus the ground was in common, and no part of it was the permanent property of any man in particular: yet whoever was in the occupation of any determinate spot of it, for rest, for shade, or the like, acquired for the time a sort of ownership, from which it would have been unjust, and contrary to the law of nature, to have driven him by force; but the instant that he quitted the use or occupation of it, another might seize it without injustice. Thus also a vine or other tree might be said to be in common, as all men were equally entitled to its produce; and yet any private individual might gain the sole property of the fruit, which he had gathered for his own repast. A doctrine well illustrated by Cicero, who compares the world to a great theater, which is common to the public, and yet the place which any man has taken is for the time his own. [4] 

              But when mankind increased in number, craft, and ambition, it became necessary to entertain conceptions of more permanent dominion; and to appropriate to individuals not the immediate use only, but the very substance of the thing to be used. Otherwise innumerable tumults must have arisen, and the good order of the world been continually broken and disturbed, while a variety of persons were striving who should get the first occupation of the same thing, or disputing which of them had actually gained it. As human life also grew more and more refined, abundance of conveniences were devised to render it more easy, commodious, and agreeable; as, habitations for shelter and safety, and raiment for warmth and decency. But no man would be at the trouble to provide either, so long as he had only an usufructuary property in them, which was to cease the instant that he quitted possession; — if, as soon as he walked out of his tent, or pulled off his garment, the next stranger who came by would have a right to inhabit the one, and to wear the other. In the case of habitations in particular, it was natural of observe, that even the brute creation, to whom every thing else was in common, maintained a kind of permanent property in their dwellings, especially for the protection of their young; that the birds of the air had nests, and the beasts of the field had caverns, the invasion of which they esteemed a very flagrant injustice, and would sacrifice their lives to preserve them. Hence a property was soon established in every man’s house and home-stall; which seem to have been originally mere temporary huts or moveable cabins, suited to the design of providence for more speedily peopling the earth, and suited to the wandering life of their owners, before any extensive property in the soil or ground was established. And there can be no doubt, but that moveables of every kind became sooner appropriated than the permanent substantial soil: partly because they were more susceptible of a long occupancy, which might be continued formonths together without any sensible interruption, and at length by usage ripen into an established right; but principally because few of them could be fit for use, till improved and meliorated by the bodily labor of the occupant; which bodily, bestowed upon any subject which before lay in common to all men, is universally allowed to give the fairest and most reasonable title to an exclusive property therein.

              The article of food was a more immediate call, and therefore a more early consideration. Such, as were not contented with the spontaneous product of the earth, sought for a more solid refreshment in the flesh of beasts, which they obtained by hunting. But the frequent disappointments, incident to that method of provision, induced them to gather together such animals as were of a more tame and sequacious nature; and to establish a permanent property in their flocks and herds, in order to sustain themselves in a less precarious manner, partly by the milk of the dams, and partly by the flesh of the young. The support of these their cattle made the article of water also a very important point. And therefore the book of Genesis (the most venerable monument of antiquity, considered merely with a view to history) will furnish us with frequent instances of violent contentions concerning wells; the exclusive property of which appears to have been established in the first digger or occupant, even in such places where the ground and herbage remained yet in common. Thus we find Abraham, who was but a sojourner, asserting his right to a well in the country of Abimelech, and exacting an oath for his security, “because he had dug that well.” [5] And Isaac, about ninety years afterwards, reclaimed this his father’s property; and, after much contention with the Philistines, was suffered to enjoy it in peace. [6] 

              All this while the soil and pasture of the earth remained still in common as before, and open to every occupant: except perhaps in the neighborhood of towns, where the necessity of a sole and exclusive property in lands (for the sake of agriculture) was earlier felt, and therefore more readily complied with. Otherwise, when the multitude of men and cattle had consumed every convenience on one spot of ground, it was deemed a natural right to seize upon and occupy such other lands as would more easily supply their necessities. This practice is still retained among the wild and uncultivated nations that have never been formed into civil states, like the Tartars and others in the east; where the climate itself, and the boundless extent of their territory, conspire to retain them still in the same savage state of vagrant liberty, which was universal in the earliest ages; and which Tacitus informs us continued among the Germans till the decline of the Roman empire. [7] We have also a striking example of the same kind in the history of Abraham and his nephew Lot. [8] When their joint substance became so great, that pasture and other conveniences grew scarce, the natural consequence was that a strife arose between their servants; so that it was no longer practicable to dwell together. This contention Abraham thus endeavored to compose: “let there be no strife, I pray thee, between thee and me. Is not the whole land before thee? Separate thyself, I pray thee, from me. If thou wilt take the left hand, then I will go to the right; or if thou depart to the right hand, then I will go to the left.” This plainly implies an acknowledged right, in either, to occupy whatever ground he pleased, that was not pre-occupied by other tribes. “And Lot lifted up his eyes, and beheld all the plain of Jordan, that it was well watered every where, even as the garden of the Lord. Then Lot chose him all the plain of Jordan, and journeyed east; and Abraham dwelt in the land of Canaan.”

              Upon the same principle was founded the right of migration, or sending colonies to find out new habitations, when the mother country was overcharged with inhabitants; which was practiced as well by the Phoenicians and Greeks, as the Germans, Scythians, and other northern people. And, so long as it was confined to the stocking and cultivation of desert uninhabited countries, it kept strictly within the limits of the law of nature. But how far the seizing on countries already peopled, and driving out or massacring the innocent and defenseless natives, merely because they differed from their invaders in language, in religion, in customs, in government, or in color; how far such a conduct was consonant to nature, to reason, or to Christianity, deserved well to be considered by those, who have rendered their names immortal by thus civilizing mankind.

              As the world by degrees grew more populous, it daily became more difficult to find out new spots to inhabit, without encroaching upon former occupants; and, by constantly occupying the same individual spot, the fruits of the earth were consumed, and its spontaneous produce destroyed, without any provision for a future supply or succession. It therefore became necessary to pursue some regular method of providing a constant subsistence; and this necessity produced, or at least promoted and encouraged, the art of agriculture. And the art of agriculture, by a regular connection and consequence, introduced and established the idea of a more permanent property in the soil, than had hitherto been received and adopted. It was clear that the earth would not produce her fruits in sufficient quantities, without the assistance of tillage: but who would be at the pains of tilling it, if another might watch an opportunity to seize upon and enjoy the product of his industry, art, and labor? Had not therefore a separate property in lands, as well as moveables, been vested in some individuals, the world must have continued a forest, and men have been mere animals of prey; which, according to some philosophers, is the genuine state of nature. Whereas now (so graciously has providence interwoven our duty and our happiness together) the result of this very necessity has been the ennobling of the human species, by giving it opportunities of improving its rational faculties, as well as of exerting its natural. Necessity begat property; and, in order to insure that property, recourse was had to civil society, which brought along with it a long train of inseparable concomitants; states, government, laws, punishments, and the public exercise of religious duties. Thus connected together, it was found that a part only of society was sufficient to provide, by their manual labor, for the necessary subsistence of all; and leisure was given to others to cultivate the human mind, to invent useful arts, and to lay the foundations of science.

              The only question remaining is, how this property became actually vested; of what it is that gave a man an exclusive right to retain in a permanent manner that specific land, which before belonged generally to every body, but particularly to nobody. And, as we before observed that occupancy gave the right to the temporary use of the soil, so it is agreed upon all hands that occupancy gave also the original right to the permanent property in the substance of the earth itself; which excludes every one else but the owner from the use of it. There is indeed some difference among the writers on natural law, concerning the reason why occupancy should convey this right, and invest one with this absolute property: Grotius and Pufendorf insisting, that this right of occupancy is founded upon a tacit and implied assent of all mankind, that the first occupant should become the owner; and Barbeyrac, Titius, Mr. Locke, and others, holding, that there is no such implied assent, neither is it necessary that there should be; for that the very act of occupancy, alone, being a degree of bodily labor, is from a principle of nature justice, without any consent or compact, sufficient of itself to gain a title. A dispute that favors too much of nice and scholastic refinement! However, both sides agree in this, that occupancy is the thing by which the title was in fact originally gained; every man seizing to his own continued use such spots of ground as he found most agreeable to his own convenience, provided he found them unoccupied by any one else.

              Property, both in lands and moveables, being thus originally acquired by the first taker, which taking amounts to a declaration that he intends to appropriate the thing to his own use, it remains in him, by the principles of universal law, till such time as he does some other act which shows an intention to abandon it: for then it becomes, naturally speaking, publici juris [public right] once more, and is liable to be again appropriated by the next occupant. So if one is possessed of a jewel, and casts it into the sea or a public highway, this is such an express dereliction, that a property will be vested in the first fortunate finder that will seize it to his own use. But if he hides it privately in the earth, or other secret place, and it is discovered, the finder acquires no property therein; for the owner has not by this act declared any intention to abandon it, but rather the contrary: and if he loses or drops it by accident, it cannot be collected from thence, that he designed to quit the possession; and therefore in such case the property still remains in the loser, who may claim it again of the finder. And this, we may remember, is the doctrine of the law of England, with relation to treasure trove. [9] 

              But this method, of one man’s abandoning his property, and another’s seizing the vacant possession, however well founded in theory, could not long subsist in fact. It was calculated merely for the rudiments of civil society, and necessarily ceased among the complicated interests and artificial refinements of polite and established governments. In these it was found, that what became inconvenient or useless to one man was highly convenient and useful to another; who was ready to give in exchange for it some equivalent, that was equally desirable to the former proprietor. This mutual convenience introduced commercial traffic, and the reciprocal transfer of property by sale, grant, or conveyance: which may be considered either as a continuance of the original possession which the first occupant had; or as an abandoning of the thing by the present owner, and an immediate successive occupancy of the same by the new proprietor. The voluntary dereliction of the owner, and delivering the possession to another individual, amount to a transfer of the property; the proprietor declaring his intention no longer to occupy the thing himself, but that his own right of occupancy shall be vested in the new acquirer. Or, taken in the other light, if I agree to part with an acre of my land to Titius, the deed of conveyance is an evidence of my intending to abandon the property, and Titius being the only or first man acquainted with such my intention, immediately steps in and seizes the vacant possession: thus the consent, expressed by the conveyance, gives Titius a good right against me; and possession, or occupancy, confirms that right against all the world besides.

              The most universal and effectual way, of abandoning property, is by the death of the occupant; when, both the actual possession and intention of keeping possession ceasing, the property, which is founded upon such possession and intention, ought also to cease of course. For, naturally speaking, the instant a man ceases to be, he ceases to have any dominion: else, if he had a right to dispose of his acquisitions one moment beyond his life, he would also have a right to direct their disposal for a million of ages after him; which would be highly absurd and inconvenient. All property must therefore cease upon death, considering men as absolute individuals, and unconnected with civil society: for then, by the principles before established, the next immediate occupant would acquire a right in all that the deceased possessed. But as, under civilized governments which are calculated for the peace of mankind, such a constitution would be productive of endless disturbances, the universal law of almost every nation (which is a kind of secondary law of nature) has either given the dying person a power of continuing his property, by disposing of his possessions by will; or, in case he neglects to dispose of it, or is not permitted to make any disposition at all, the municipal law of the country then steps in, and declares who shall be the successor, representative, or heir of the deceased; that is, who alone shall have a right to enter upon this vacant possession, in order to avoid that confusion, which its becoming again common would occasion. [10] And farther, in case no testament be permitted by the law, or none be made, and no heir can be found so qualified as the law requires, still, to prevent the robust title of occupancy from again taking place, the doctrine of escheats is adopted in almost every country; whereby the sovereign of the state, and those who claim under his authority, are the ultimate heirs, and succeed to those inheritances, to which no other title can be formed.

              The right of inheritance, or descent to the children and relations of the deceased, seems to have been allowed much earlier than the right of devising by testament. We are apt to conceive at first view that it has nature on its side; yet we often mistake for nature what we find established by long and inveterate custom. It is certainly a wise and effectual, but clearly a political, establishment; since the permanent right of property, vested in the ancestor himself, was no natural, but merely a civil, right. It is true, that the transmission of one’s possession to posterity has an evident tendency to make a man a good citizen and a useful member of society: it sets the passions on the side of duty, and prompts a man to deserve well of the public, when he is sure that the reward of his services will not die with himself, but be transmitted to those with whom he is connected by the dearest and most tender affections. Yet, reasonable as this foundation of the right of inheritance may seem, it is probable that its immediate original arose not from speculations altogether so delicate and refined; and, if not from fortuitous circumstances, at least from a plainer and more simple principle. A man’s children or nearest relations are usually about him on his death-bed, and are the earliest witnesses of his decease. They became therefore generally the next immediate occupants, till at length in process of time this frequent usage ripened into general law. And therefore also in the earliest ages, on failure of children, a man’s servants born under his roof were allowed to be his heirs; being immediately on the spot when he died. For we find the old patriarch Abraham expressly declaring, that “since God had given him no seed, his steward Eliezer, one born in his house, was his heir.” [11] 

              While property continued only for life, testaments were useless and unknown; and, when it became inheritable, the inheritance was long indefeasible, and the children or heirs at law were incapable of exclusion by will. Till at length it was found, that so strict a rule of inheritance made heirs disobedient and headstrong, defrauded creditors of their just debts, and prevented many provident fathers from dividing or charging their estates as the exigence of their families required. This introduced pretty generally the right of disposing one’s property, or a part of it, by testament; that is, by written or oral instructions properly witnessed and authenticated, according to the pleasure of the deceased; which we therefore emphatically style his will. This was established in some countries much later than in others. With us in England, till modern times, a man could only dispose of one third of his moveables from his wife and children: and, in general, no will was permitted of lands till the reign of Henry the eighth; and then only of a certain portion: for it was not till after the restoration that the power of devising real property became so universal as at present.

              Wills therefore and testaments, rights of inheritance and successions, are all of them creatures of the civil or municipal laws, and accordingly are in all respects regulated by them; every distinct country having different ceremonies and requisites to make a testament completely valid: neither does any thing vary more that the right of inheritance under different national establishments. In England particularly, this diversity is carried to such a length, as if it had been meant to point out the power of the laws in regulating the succession to property, and how futile every claim must be that has not its foundation in the positive rules of the state. In personal estates the father may succeed to his children; in landed property he never can be their immediate heir, by any the remotest possibility: in general only the eldest son, in some places only the youngest, in others all the sons together, have a right to succeed to the inheritance: in real estates males are preferred to females, and the eldest male will usually exclude the rest; in the division of personal estates, the females of equal degree are admitted together with the males, and no right of primogeniture is allowed.

              This one consideration may help to remove the scruples of many well-meaning persons, who set up a mistaken conscience in opposition to the rules of law. If a man disinherits his son, by a will duly executed, and leaves his estate to a stranger, there are many who consider this proceeding as contrary to natural justice: while others so scrupulously adhere to the supposed intention of the dead, that if a will of lands be attested by only two witnesses instead of three, which the law requires, they are apt to imagine that the heir is bound in conscience to relinquish his title to the devisee. But both of them certainly proceed upon very erroneous principles: as if, on the one hand, the son had by nature a right to succeed to his father’s lands; or as if, on the other hand, the owner was by nature entitled to direct the succession of his property after his own decease. Whereas the law of nature suggests, that on the death of the possessor the estate should again become common, and be open to the next occupant, unless otherwise ordered for the sake of civil peace by the positive law of society. The positive law of society, which is with us the municipal law of England, directs it to vest in such person as the last proprietor shall by will, attended with certain requisites, appoint; and, in defect of such appointment, to go to some particular person, who, from the result of certain local constitutions, appears to be the heir at law. Hence it follows, that, where the appointment is regularly made, there cannot be a shadow of right in any one but the person appointed, and, where the necessary requisites are omitted, the right of the heir is equally strong and built upon as solid a foundation, as the right of the devisee would have been, supposing such requisites were observed.

              But, after all, there are some few things, which notwithstanding the general introduction and continuance of property, must still unavoidably remain in common; being such wherein nothing but an usufructuary property is capable of being had; and therefore they still belong to the first occupant, during the time he holds possession of them, and no longer. Such (among others) are the elements of light, air, and water; which a man may occupy by means of his windows, his gardens, his mills, and other conveniences: such also are the generality of those animals which are said to be ferae naturae [wild nature], or of a wild and untamable disposition; which any man may seize upon and keep for his own use or pleasure. All these things, so long as they remain in possession, every man has a right to enjoy without disturbance; but if once they escape from his custody, or he voluntarily abandons the use of them, they return to the common stock, and any man else has an equal right to seize and enjoy them afterwards.

              Again; there are other things, in which a permanent property may subsist, not only as to the temporary use, but also the solid substance; and which yet would be frequently found without a proprietor, had not the wisdom of the law provided a remedy to obviate this inconvenience. Such are forests and other waste grounds, which were omitted to be appropriated in the general distribution of lands: such also are wrecks, estrays, and that species of wild animals, which the arbitrary constitutions of positive law have distinguished from the rest by the well-known appellation of game. With regard to these and some others, as disturbances and quarrels would frequently arise among individuals, contending about the acquisition of this species of property by first occupancy, the law has therefore wisely cut up the root of dissension, by vesting the things themselves in the sovereign of the state; or else in his representatives, appointed and authorized by him, being usually the lords of manors. And thus the legislature of England has universally promoted the grand ends of civil society, the peace and security of individuals, by steadily pursuing that wise and orderly maxim, of assigning to every thing capable of ownership a legal and determinate owner.
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                [1] Gen. 1:28.

                [2] Justin. L. 43. c. 1.

                [3] Barbeyr, Puf. 1. 4. c. 4.

                [4] Quemadmodum theatrum, cum commune sit, recte tamen dici potest, ejus esse eum locum quem quisque occuparit. [The world is a great theater, common to the public, yet the place which any man has taken is for the time his own.] Ce Fin. L. 3. c. 20.

                [5] Gen. 21:30.

                [6] Gen. 26:15, 18 etc.

                [7] Colunt discreti et diversi; ut fons, ut campus, ut nemus placuit. [They dwelt separately, in different parts, as a fountain, plain, or grove pleased them.] De mor. Germ. 16

                [8] Gen. c. 13.

                [9] See Book I. pag. 285.

                [10] It is principally to prevent any vacancy of possession, that the civil law considers father and son as one person; so that upon the death of either the inheritance does not so properly descend, as continue in the hands of the survivor. Ff, 28. 2. 11.
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              [II-16]

              CHAPTER THE SECOND.

                Of Real Property; and, First, of Corporeal Hereditaments↩

              The objects of dominion or property are things, as contradistinguished from persons: and things are by the law of England distributed into two kinds; things real, and things personal. Things real are such as are permanent, fixed, and immoveable, which cannot be carried out of their place; as lands and tenements: things personal are goods, money, and all other moveables; which may attend the owner’s person wherever he thinks proper to go.

              In treating of things real, let us consider, first, their several sorts or kinds; secondly, the tenures by which they may be held; thirdly, the estates which may be had in them; and, fourthly, the title to them, and the manner of acquiring and losing it.

              First, with regard to their several sorts or kinds, things real are usually said to consist in lands, tenements, or hereditaments. Land comprehends all things of a permanent, substantial nature; being a word of a very extensive signification, as will presently appear more at large. Tenement is a word of still greater extent; and though in its vulgar acceptation it is only applied to houses and other buildings, yet in its original, proper, and legal sense it signifies every thing that may be held, provided it be of a permanent nature; whether it be of a substantial and sensible, or of an unsubstantial ideal kind. Thus liberum tenementum, franktenement, or freehold, is applicable not only to lands and other solid objects, but also to offices, rents, commons, and the like: [1] and as lands and houses are tenements, so is an advowson a tenement; and a franchise, and office a right of common, a peerage, or other property of the like unsubstantial kind, are, all of them, legally speaking, tenements. [2] But an hereditament, says Sir Edward Coke, [3] is by much the largest and most comprehensive expression; for it includes not only lands and tenements, but whatsoever may be inherited, be it corporeal, or implement of furniture which by custom descends to the heir together with an house, is neither land, nor tenement, but a mere moveable; yet, being inheritable, is comprised under the general word, hereditament: and so a condition, the benefit of which may descend to a man from his ancestor, is also an hereditament. [4] 

              Hereditaments then, to use the largest expression, are of two kinds, corporeal, and incorporeal. Corporeal consist of such as affect the senses; such as may be seen and handled by the body: incorporeal are not the object of sensation, can neither be seen nor handled, are creatures of the mind, and exist only in contemplation.

              Corporeal hereditaments consist wholly of substantial and permanent objects; all which may be comprehended under the general denomination of land only. For land, says Sir Edward Coke, [5] comprehends in its legal signification any ground, soil, or earth whatsoever; as arable, meadows, pastures, woods, moors, waters, marshes, furzes, and heath. It legally includes also all castles, houses, and other buildings: for they consist, says he, of two things; land, which is the foundation; and structure thereupon: so that, if I convey the land or ground, the structure of building passes therewith. It is observable that water is here mentioned as a species of land, which may seem a kind of solecism; but such is the language of the law: and I cannot bring an action to recover possession of a pool or other piece of water, by the name of water only; either by calculating its capacity, as, for so many cubical yards; or, by superficial measure, for twenty acres of water; or by general description, as for a pond, a watercourse, or a rivulet: but I must bring my action for the land that lies at the bottom, and must call it twenty acres of land covered with water. [6] For water is a moveable, wandering thing, and must of necessity continue common by the law of nature; so that I can only have a temporary, transient, usufructuary property therein: wherefore if a body of water runs out of my pond into another man’s, I have no right to reclaim it. But the land, which that water covers, is permanent, fixed, and immoveable: and therefore in this I may have a certain, substantial property, of which the law will take notice, and not of the other.

              Land has also, in its legal signification, an indefinite extent, upwards as well as downwards. Cujus est solum, ejus est usque ad coelum [whoever has the land possesses all the space upwards indefinitely], is the maxim of the law, upwards; therefore no man may erect any building, or the like, to overhang another’s land: and, downwards, whatever is in a direct line between the surface of any land, and the center of the earth, belongs to the owner of the surface; as is every day’s experience in the mining countries. So that the word “land” includes not only the face of the earth, but every thing under it, or over it. And therefore if a man grants all his lands, he grants thereby all his mines of metal and other fossils, his woods, his waters, and his houses, as well as his fields and meadows. Not but the particular names of the things are equally sufficient to pass them, except in the instance of water; by a grant of which, nothing but a right of fishing: [7] but the capital distinction is this; that by the name of a castle, messuage, toft, croft, or the like, nothing else will pass, except what falls with the utmost propriety under the term made use of; but by the name of land, which is nomen generalissimum [the most general name], every thing terrestrial will pass. [8] 
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                [8] Ibid. 4, 5. 6.

              

            

             

            

            

          

        

    

  












 

            
              [II-20]

              CHAPTER THE THIRD.

                Of Incorporeal Hereditaments↩

              An incorporeal hereditament is a right issuing out of a thing corporate (whether real or personal) or concerning, or annexed to, or exercisable within, the same. [1] It is not the thing corporate itself, which may consist in lands, houses, jewels, or the like; but something collateral thereto, as a rent issuing out of those lands or houses, or an office relating to those jewels. In short, as the logicians speak, corporeal hereditaments are the substance, which may be always seen, always handled: incorporeal hereditaments are but a sort of accidents, which inhere in and are supported by that substance; and may belong, or not belong to it, without any visible alteration therein. Their existence is merely in idea and abstracted contemplation; though their effects and profits may be frequently objects of our bodily senses. And indeed, if we would fix a clear notion of an incorporeal hereditament, we must be careful not to confound together the profits produced, and the thing, or hereditament, which produces them. An annuity, for instance, is an incorporeal hereditament: for though the money, which is the fruit or product of this annuity, is doubtless of a corporeal nature, yet the annuity itself, which produces that money, is a thing invisible, has only a mental existence, and cannot be delivered over from hand to hand. So tithes, if we consider the produce of them, as the tenth sheaf or tenth lamb, seem to be completely corporeal; yet they are indeed in corporeal hereditaments: for they, being merely a contingent right, collateral to or issuing out of lands, can never be the object of sense: they are neither capable of being shown to the eye, nor of being delivered into bodily possession.

              Incorporeal hereditaments are principally of ten sorts; advowsons, tithes, commons, ways, offices, dignities, franchises, corodies or pensions, annuities, and rents.

              1. Advowson is the right of presentation to a church, or ecclesiastical benefice. Advowson, advocatio, signifies in clientelam recipere, the taking into protection; and therefore is synonymous with patronage, patronatus : and he who has the right of advowson is called the patron of the church. For, when lords of manors first built churches on their own demesnes, and appointed the tithes of those manors to be paid to the officiating ministers, which before were given to the clergy in common (from whence, as was formerly mentioned, [2] arose the division of parishes) the lord, who thus built a church, and endowed it with glebe or land, had of common right a power annexed o nominating such minister as he pleased (provided he were canonically qualified) to officiate in that church of which he was the founder, endower, maintainer, or, in one word, the patron. [3] 

              This instance of an advowson will completely illustrate the nature of an incorporeal hereditament. It is not itself the bodily possession of the church and its appendages; but it is a right to give some other man a title to such bodily possession. The advowson is the object of neither the sight, nor the touch; and yet it perpetually exists in the mind’s eye, and in contemplation of law. It cannot be delivered from man to man by any visible bodily transfer, nor can corporal possession be had of it. If the patron takes corporal possession of the church, the churchyard, the glebe or the like, he intrudes on another man’s property; for to these the parson has an exclusive right. The patronage can therefore be only conveyed by operation of law, by verbal grant, either oral or written, which is a kind of invisible, mental transfer: and being so vested, it lies dormant and unnoticed, till occasion calls it forth; when it produces a visible, corporeal fruit, by entitling some clerk, whom the patron shall please to nominate, to enter and receive bodily possession of the lands and tenements of the church.

              Advowsons are either advowsons appendant, or advowsons in gross. Lords of manors being originally the only founders, and of course the only patrons, of churches, [4] the right of patronage or presentation, so long as it continues annexed to the possession of the manor, as some have done from the foundation of the church to this day, is called an advowson appendant: [5] and it will pass, or be conveyed, together with the manor, as incident and appendant thereto, by a grant of the manor only, without adding any other words. [6] But where the property of the advowson has been once separated from the property of the manor, by legal conveyance, it is called an advowson in gross, or at large, and never can be appendant any more; but is for the future annexed to the person of its owner, and not to his manor of lands. [7] 

              Advowsons are also either presentative, collative, or donative. [8] An advowson presentative is where the patron has a right of presentation to the bishop or ordinary, and moreover to demand of him to institute his clerk, if he find him canonically qualified: and this is the most usual advowson. An advowson collative is where the bishop and patron are one and the same person: in which case the bishop cannot present to himself; but he does, by the one act of collation, or conferring the benefice, the whole that is done in common cases, by both presentation and institution. An advowson donative is when the king, or any subject by his license, does found a church or chapel, and ordains that it shall be merely in the gift or disposal of the patron; subject to his visitation only, and not to that of the ordinary; and vested absolutely in the clerk by the patron’s deed of donation, without presentation, institution, or induction. [9] This is said to have been anciently the only way of conferring ecclesiastical benefices in England; the method of institution by the bishop not being established more early than the time of arch-bishop Becket in the reign of Henry II. [10] And therefore though pope Alexander III, [11] in a letter to Becket, severely inveighs against the prava consuetudo [erroneous practice], as he calls it, of investiture conferred by the patron only, this however shows what was then the common usage. Others contend, that the claim of the bishops to institution is as old as the first planting of Christianity in this island; and in proof of it they allege a letter from the English nobility, to the pope in the reign of Henry the third, recorded by Matthew Paris, [12] which speaks of presentation to the bishop as a thing immemorial. The truth seems to be, that, where the benefice was to be conferred on a mere layman, he was first presented to the bishop, in order to receive ordination, who was at liberty to examine and refuse him: but where the clerk was already in orders, the living was usually vested in him by the sole donation of the patron; till about the middle of the twelfth century, when the pope and his bishops endeavored to introduce a kind of feudal dominion over ecclesiastical benefices, and, in consequence of that, began to claim and exercise the right of institution universally, as a species of spiritual investiture.

              However this may be, if, as the law now stands, the true patron once waives this privilege of donation, and presents to the bishop, and his clerk is admitted and instituted, the advowson is now become for ever presentative, and shall never be donative any more. For these exceptions to general rules, and common right, are ever looked upon by the law in an unfavorable view, and construed as strictly as possible. If therefore the patron, in whom such peculiar right resides, does once give up that right, the law, which loves uniformity, will interpret it to be done with an intention of giving it up for ever; and will thereupon reduce it to the standard of other ecclesiastical livings.

              II. A second species of incorporeal hereditaments is that of tithes; which are defined to be the tenth part of the increase, yearly arising and renewing from the profits of lands, the stock upon lands, and the personal industry of the inhabitants: the first species being usually called predial, as of corn, grass, hops, and wood; [13] the second mixed, as of wool, milk, pigs, etc, [14] consisting of natural products, but nurtured and preserved in part in gross: the third personal, as of manual occupations, trades, fisheries, and the like; and of these only the tenth part of the clear gains and profits is due. [15] 

              It is not be expected from the nature of these general commentaries, that I should particularly specify, what things are tithable, and what not, the time when, or the manner and proportion in which, tithes are usually due. For this I must refer to such authors as have treated the matter in detail: and shall only observe, that, in general, tithes are to be paid for every thing that yields an annual increase, as corn, hay, fruit, cattle, poultry, and the like; but not for any thing that is of the substance of the earth, or is not of annual increase, as stone, lime, chalk, and the like; nor for creatures that are of a wild nature, or ferae naturae [a wild nature], as deer, hawks, etc, whose increase, so as to profit the owner, is not annual, but casual. [16] It will rather be our business to consider, 1. The original of the right of tithes. 2. In whom that right at present subsists. 3. Who may be discharged, either totally or in part, from paying them.

              1. As to their original. I will not put the title of the clergy to tithes upon any divine right; though such a right certainly commenced, and I believe as certainly ceased, with the Jewish theocracy. Yet an honorable and competent maintenance for the ministers of the gospel is, undoubtedly, jure divino [by divine law]; whatever the particular mode of that maintenance may be. For, besides the positive precepts of the new testament, natural reason will tell us, that an order of men, who are separated form the world, and excluded from other lucrative professions, for the sake of the rest of mankind, have a right to be furnished with the necessaries, conveniences, and moderate enjoyments of life, at their expense, for whose benefit they forego the usual means of providing them. Accordingly all municipal laws have provided a liberal and decent maintenance for their national priests or clergy: ours in particular have established this of tithes, probably in imitation of the Jewish law: and perhaps, considering the degenerate state of the world in general, it may be more beneficial to the English clergy to found their title on the law of the land, than upon any divine right whatsoever, unacknowledged and unsupported by temporal sanctions.

              We cannot precisely ascertain the time when tithes were first introduced into this country. Possibly they were contemporary with the planting of Christianity among the Saxons, by augustin the monk, about the end of the sixth century. But the first mention of them, which I have met with in any written English law, is in a constitutional decree, made in a synod held A. D. 786, [17] wherein the payment of tithes in general is strongly enjoined. This canon, or decree, which at first bound not the laity, was effectually confirmed by two kingdoms of the heptarchy, in their parliamentary conventions of estates, respectively consisting of the kings of Mercia and Northumberland, the bishops, dukes, senators, and people. Which was a few years later than the time that Charlemagne established the payment of them in France, [18] and made that famous division of them into four parts; one to maintain the edifice of the church, the second to support the poor, the third the bishop, and the fourth the parochial clergy. [19] 

              The next authentic mention of them is in the foedus Edwardi et Guthruni ; or the laws agreed upon between king Guthrun the Dane, and Alfred and his son Edward the elder, successive kings of England, about the year 900. This was a kind of treaty between those monarchs, which may be found at large in the Anglo-Saxon laws; [20] wherein it was necessary, as Guthrun was a pagan, to provide for the subsistence of the Christian clergy under his dominion; and, accordingly, we find [21] the payment of tithes not only enjoined, but a penalty added upon non-observance: which law is seconded by those of Athelstan, [22] about the year 930. And this is as much as can certainly be traced out, with regard to their legal original.

              We are next to consider the persons to whom they are due. And upon their first introduction (as has formerly been observed[23]) though every man was obliged to pay tithes in general, yet he might give them to what priests he pleased; [24] which were called arbitrary consecrations of tithes: or he might pay them into the hands of the bishop, who distributed among his diocesan clergy the revenues of the church, which were then in common. [25] But, when dioceses were divided into parishes, the tithes of each parish were allotted to its own particular minister; first by common consent, or the appointments of lords of manors, and afterwards by the written law of the land. [26] 

              However, arbitrary consecrations of tithes took place again afterwards, and became in general use till the time of king John. [27] Which was probably owing to the intrigues of the regular clergy, or monks of the Benedictine and other rules, under arch-bishop Dunstan and his successors; who endeavored to wean the people from paying their dues to the secular or parochial clergy, (a much more valuable set of men than themselves) and were then in hopes to have drawn, by sanctimonious pretenses to extraordinary purity of life, all ecclesiastical profits to the coffers of their own societies. And this will naturally enough account for the number and riches of the monasteries and religious houses, which were founded in those days, and which were frequently endowed with tithes. For a layman, who was obliged to pay his tithes somewhere, might think it good policy to erect an abbey, and there pay them to his own monks; or grant them to some abbey already erected; since for this dotation, which really cost the patron little or nothing, he might, according to the superstition of the times, have masses for ever sung for his soul. But, in process of years, the income of the poor laborious parish priests being scandalously reduced by these arbitrary consecrations of tithes, it was remedied by pope Innocent the third [28] about the year 1200 in a decretal epistle, sent to the arch-bishop of Canterbury, and dated from the palace of Lateran: which has occasioned Sir Henry Hobart and others to mistake it for a decree of the council of Lateran held A. D. 1179, which only prohibited what was called the infeudation of tithes, or their being granted to mere laymen; [29] whereas this letter of pope Innocent to the arch-bishop enjoined the payment of tithes to the parsons of the respective parishes where every man inhabited, agreeable to what was afterwards directed by the same pope in other countries. [30] This epistle, says Sir Edward Coke, [31] bound not the lay subjects of this realm; but, being reasonable and just (and, he might have added, being correspondent to the ancient law) it was allowed of, and so became lex terrae [law of the land]. This put an effectual stop to all the arbitrary consecrations of tithes; except some footsteps which still continue in those portions of tithes, which the parson of one parish has, though rarely, a right to claim in another: for it is now universally held, [32] that tithes are due, of common right, to the parson of the parish, unless there be a special exemption. This parson of the parish, we have formerly seen, [33] may be either the actual incumbent, or else the appropriator of the benefice: appropriations being a method of endowing monasteries, which seems to have been devised by the regular clergy, by way of substitution to arbitrary consecrations of tithes. [34] 

              3. We observed that tithes are due to the parson of common right, unless by special exemption: let us therefore see, thirdly, who may be exempted from the payment of tithes, and how. Lands, and their occupiers, may be exempted or discharged from the payment of tithes, either in part or totally, first, by a real composition; or, secondly, by custom or prescription.

              First, a real composition is when an agreement is made between the owner of the lands, and the parson or vicar, with the consent of the ordinary and the patron, that such lands shall for the future be discharged from payment of tithes, by reason of some land or other real recompense given to the parson, in lieu and satisfaction thereof. [35] This was permitted by law, because it was supposed that the clergy would be no losers by such composition; since the consent of the ordinary, whose duty it is to take care of the church in general, and of the patron, whose interest it is to protect that particular church, were both made necessary to render the composition effectual: and hence have arisen all such compositions as exist at this day by force of the common law. But, experience showing that even this caution was ineffectual, and the possessions of the church being, by this and other means, every day diminished, the disabling statue 13 Eliz. c. 10. was made; which prevents, among other spiritual persons, all parsons and vicars from making any conveyances of the estates of their churches, other than for three lives or twenty one years. So that now, by virtue of this statute, no real composition made since the 13 Eliz. is good for any longer term than three lives or twenty one years, though made by consent of the patron and ordinary: which has indeed effectually demolished this kind of traffic; such compositions being now rarely heard of, unless by authority of parliament.

              Secondly, a discharge by custom or prescription, is where time out of mind such persons or such lands have been, either partially or totally, discharged from the payment of tithes. And this immemorial usage is binding upon all parties, as it is in its nature an evidence of universal consent and acquiescence; and with reason supposes a real composition to have been formerly made. This custom or prescription is either de modo decimandi [a manner of tithing], or de non-decimando [an exemption from tithes].

              A modus decimandi [manner of tithing], commonly called by the simple name of a modus only, is where there is by custom a particular manner of tithing allowed, different from the general law of taking tithes in kind, which are the accrual tenth part of the annual increase. This is sometimes a pecuniary compensation, as twopence an acre for the tithe of land: sometimes it is a compensation in work and labor, as that the parson shall have only the twelfth cock of hay, and not the tenth, in consideration of the owner’s making it for him: sometimes, in lieu of a large quantity of crude or imperfect tithe, the parson shall have a less quantity, when arrived to greater maturity, as a couple of fowls in lieu of tithe eggs; and the like. Any means, in short, whereby the general law of tithing is altered, and a new method of taking them is introduced, is called a modus decimandi, or special manner of tithing.

              To make a good and sufficient modus, the following rules must be observed. 1. It must be certain and invariable, [36] for payment of different sums will prove it to be no modus, that is, no original real composition; because that must have been one and the same, from its first original to the present time. 2. The thing given, in lieu of tithes, must be beneficial to the parson, and not for the emolument of third persons only: [37] thus a modus, to repair the church in lieu of tithes, is not good, because that is an advantage to the parish only; but to repair the chancel is a good modus, for that is an advantage to the parson. 3. It must be something different from the thing compounded for: [38] one load of hay, in lieu of all tithe hay, is no good modus: for no parson would, bona fide [in good faith], make a composition to receive less than his due in the same species of tithe; and therefore the law will not suppose it possible for such composition to have existed. 4. One cannot be discharged from payment of one species of tithe, by paying a modus for another. [39] Thus a modus of 1 d. for every milch [milk] cow will discharge the tithe of milch kine, but not of barren cattle: for tithe is, of common right, due for both; and therefore a modus for one shall never be a discharge for the other. 5. The recompense must be in its nature as durable as the tithes discharged by it; that is, an inheritance certain: [40] and therefore a modus that every inhabitant of a house shall pay 4d. a year, in lieu of the owner’s tithes, is no good modus; for possibly the house may not be inhabited, and then the recompense will be lost. 6. The modus must not be too large, which in law is called 2 rank modus: as if the real value of the tithes be 60£ per annum, and a modus in suggested of 40£ this modus will not be good; though on of 40s. might have been valid. [41] For, in these cases of prescriptive or customary modus’s, the law supposes an original real composition to have been regularly made; which being lost by length of time, the immemorial usage is admitted as evidence to show that it once did exist, and that from thence such usage was derived. Now time of memory has been long ago ascertained by the law to commence from the reign of Richard the first; [42] and any custom may be destroyed by evidence of its non-existence in any part of the long period from his days to the present: wherefore, as this real composition is supposed to have been an equitable contract, or the full value of the tithes, at the time of making it, if the modus set up is so rank and large, as that it beyond dispute exceeds the value of the tithes in the time of Richard the first, this modus is felo de se [self-destructive] and destroys itself. For, as it would be destroyed by any direct evidence to prove its non-existence at any time since that era, so also it is destroyed by carrying in itself this internal evidence of a much later original.

              A prescription de non decimando is a claim to be entirely discharged of tithes, and to pay no compensation in lieu of them. Thus the king by his prerogative is discharged from all tithes. [43] So a vicar shall pay no tithes to the rector, nor the rector to the vicar, for ecclesia decimas non solvit ecclesiae [the church does not tithe to the church]. [44] But these privileges are personal to both the king and the clergy; for their tenant or lessee shall pay tithes of the same land, though in their own occupation it is not tithable. And, generally speaking, it is an established rule, that in lay hands, modus de non decimando non valet [an exemption from tithing is of no force]. [45] but spiritual persons or corporations, as monasteries, abbots, bishops, and the like, were always capable of having their lands totally discharged of tithes, by variously ways: [46] as, 1. By real composition: 2. By the pope’s bull of exemption: 3. By unity of possession; as when the rectory of a parish, and lands in the same parish, both belonged to a religious house, those lands were discharged of tithes by this unity of possession: 4. By prescription; having never been liable to tithes, by being always in spiritual hands: 5. By virtue of their order; as the knights templars, cistercians [certain monks], and others, whose lands were privileged by the pope with a discharge of tithes. [47] Though, upon the dissolution of abbeys by Henry VIII, most of these exemptions from tithes would have fallen with them, and the lands become tithable again; had they not been supported and upheld by the statute 31 Hen. VIII. c. 13. which enacts, that all persons who should come to the possession of the lands of any abbey then dissolved, should hold them free and discharged of tithes, in as large and ample a manner as the abbeys themselves formerly held them. And from this original have sprung all the lands, which, being in lay hands, do at present claim to be tithe-free: for, if a man can show his lands to have been such abbey lands, and also immemorially discharged of tithes by any of the means before-mentioned, this is now a good prescription de non decimando. But he must show both these requisites: for abbey lands, without a special ground of discharge, are not discharged of course; neither will any prescription de non decimando avail in total discharge of tithes, unless it relates to such abbey lands.

              III. Common, or right of common, appears from its very definition to be an incorporeal hereditament: being a profit which a man has in the land of another; as to feed his beasts, to catch fish, to dig turf, to cut wood, or the like. [48] And hence common is chiefly of four sorts; common of pasture, of piscary, of turbary, and of estovers.

              1. Common of pasture is a right of feeding one’s beasts on another’s land; for in those waste grounds, which are usually called commons, the property of the soil is generally in the lord of the manor; as in common fields it is in the particular tenants. This kind of common is either appendant, appurtenant, because of vicinage, or in gross. [49] 

              Common appendant is a right, belonging to the owners or occupiers of arable land, to put commonable beasts upon the lord’s waste, and upon the land of other persons within the same manor. Commonable beasts are either beasts of the plow, or such as manure the ground. This is a matter of most universal right; and it was originally permitted, [50] not only for the encouragement of agriculture, but for the necessity of the thing. For, when lords of manors granted out parcels of land to tenants, for services either done or to be done, these tenants could not plow or manure the land without beasts; these beasts could not be sustained without pasture; and pasture could not be had but in the lord’s wastes, and on the unenclosed fallow grounds of themselves and the other tenants. The law therefore annexed this right of common, as inseparably incident, to the grant of the lands; and this was the original of common appendant: which obtains in Sweden, and the other northern kingdoms, much in the same manner as in England. [51] Common appurtenant is where the owner of land has a right to put in other beasts, besides such as are generally commonable; as hogs, goats, and the like, which neither plow nor manure the ground. This, not arising from the necessity of the thing, like common appendant, is therefore not of common right; but can only be claimed by immemorial usage and prescription, [52] which the law esteems sufficient proof of a special grant or agreement for this purpose. Common because of vicinage, or neighborhood, is where the inhabitants of two townships, which lie contiguous to each other, have usually intercommoned with one another; the beasts of the one straying mutually into the other’s fields, without any molestation from either. This is indeed only a permissive right, intended to excuse what in strictness is a trespass in both, and to prevent a multiplicity of suits: and therefore either township may enclose and bar out the other, though they have intercommoned time out of mind. Neither has any person of one town a right to put his beasts originally into the other’s common; but if they escape, an stray thither of themselves, the law winds at the trespass. [53] Common in gross, or at large, is such as is neither appendant nor appurtenant to land, but is annexed to a man’s person; being granted to him and his heirs by deed: or it may be claimed by prescriptive right, as by parson of a church, or the like corporation sole. This is a separate inheritance, entirely distinct from any landed property, and may be vested in one who has not a foot of ground in the manor.

              All these species, of pasturable common, may be and usually are limited as to number and time; but there are also commons without stint, and which last all the year. By the statute of Merton however, and other subsequent statutes, [54] the lord of a manor may enclose so much of the waste as he pleases, for tillage or woodground, provided he leaves common sufficient for such as are entitled thereto. This enclosure, when justifiable, is called in law “approving;” an ancient expression signifying the same as “improving.” [55] The lord has the sole interest in the soil; but the interest of the lord and commoner, in the common, are looked upon in law as mutual. They may both bring actions for damage done, either against strangers, or each other; the lord for the public injury, and each commoner for his private damage. [56] 

              2, 3. Common of piscary is a liberty of fishing in another man’s waters; as common of turbary is a liberty of digging turf upon another’s ground. [57] There is also a common of digging for coals, minerals, stones, and the like. All these bear a resemblance to common of pasture in many respects; though in one point they go much farther: common of pasture being only a right of feeding on the herbage and vesture of the soil, which renews annually; but common of turbary, and the rest, are a right of carrying away the very soil itself.

              4. Common of estovers (from estoffer, to furnish) is a liberty of taking necessary wood, for the use or furniture of a house or farm, from off another’s estate. The Saxon word, bote, is of the same signification with the French estovers; and therefore house-bote is a sufficient allowance of wood, to repair, or to burn in, the house; which latter is sometimes called fire-bote: plow-bote and cart-bote are wood to be employed in making and repairing all instruments of husbandry: and hay-bote or hedge-bote is wood for repairing of hays, hedges, or fences. These botes or estovers must be reasonable ones; and such any tenant or lessee may take off the land let or demised to him, without waiting for any leave, assignment, or appointment of the lessor, unless he be restrained by special covenant to the contrary. [58] 

              These several species of commons do all originally result from the same necessity as common of pasture; viz. for the maintenance and carrying on of husbandry: common of piscary being given for the sustenance of the tenant’s family; common of turbary and fire-bote for his fuel; and bouse-bote, plow-bote, cart-bote, and hedge-bote, for repairing his house, his instruments of tillage, and the necessary fences of his grounds.

              IV. A fourth species of incorporeal hereditaments is that of ways; or the right of going over another man’s ground. I speak not here of common ways, leading from a village into the fields; but of private ways, in which a particular man may have an interest and a right, though another be owner of the soil. This may be grounded on a special permission; as when the owner of the land grants to another a liberty of passing over his grounds, to go to church, to market, or the like: in which case the gift or grant is particular, and confined to the grantee alone; it dies with the person; and, if the grantee leaves the country, he cannot assign over his right to any other; nor can he justify taking another person in his company. [59] A way may be also by prescription; as if all the owners and occupiers of such a farm have immemorially used to cross another’s ground: for this immemorial usage supposes an original grant, whereby a right of way thus appurtenant to land may clearly be created. A right of way may also arise by act and operation of law: for, if a man grants me a piece of ground in the middle of his field, he at the same time tacitly and impliedly gives me a way to come at it; and I may cross his land for that purpose without trespass. [60] For when the law does give any thing to one, it gives impliedly whatsoever is necessary for enjoying the same. [61] By the law of the twelve tables at Rome, where a man had the right of way over another’s land, and the road was out of repair, he who had the right of way might go over any part of the land he pleased: which was the established rule in public as well as private ways. And the law of England, in both cases, seems to correspond with the Roman. [62] 

              V. Offices, which are a right to exercise a public or private employment, and the fees and emoluments thereunto belonging, are also incorporeal hereditaments: whether public, as those of magistrates; or private, as of bailiffs, receivers, and the like. For a man may have an estate in them, either to him and his heirs, or for life, or for a term of years, or during pleasure only: save only that offices of public trust cannot be granted for a term of years, especially if they concern the administration of justice, for then they might perhaps vest in executors or administrators. [63] Neither can any judicial office be granted in reversion; because, though the grantee may be able to perform it at the time of the grant, yet before the office falls he may become unable and insufficient: but ministerial offices may be so granted; [64] for those may be executed by deputy. Also, by statute 5 and 6 Edw. VI. c. 16. no public office shall be sold, under pain of disability to dispose of or hold it. For the law perfumes that he, who buys an office, will by bribery, extortion, or other unlawful means, make his purchase good, to the manifest detriment of the public.

              VI. Dignities bear a near relation to offices. Of the nature of these we treated at large in the former book: [65] it will therefore be here sufficient to mention them as a species of incorporeal hereditaments, wherein a man may have a property or estate.

              VII. Franchises are a seventh species. Franchise and liberty are used as synonymous terms: and their definition is, [66] a royal privilege, or branch of the king’s prerogative, subsisting in the hands of a subject. Being therefore derived from the crown, they must arise from the king’s grant; or, in some cases, may be held by prescription, which, as has been frequently said, presupposes a grant. The kinds of them are various, and almost infinite: I will here briefly touch upon some of the principal; premising only, that they may be vested in either natural persons or bodies politic; in one man, or in many: but the same identical franchise, that has before been granted to one, cannot be bestowed on another; for that would prejudice the former grant. [67] 

              To be a county palatine is a franchise, vested in a number of persons. It is likewise a franchise for a number of persons to be incorporated, and subsist as a body politic, with a power to maintain perpetual succession and do other corporate acts: and each individual member of such corporation is also said to have a franchise or freedom. Other franchises are, to hold a court leet: to have a manor or lordship; or, at least, to have a lordship paramount: to have waifs, wrecks, estrays, treasure-trove, royal fish, forfeitures, and deodands: to have a court of one’s own, or liberty of holding pleas, and trying causes: to have the cognizance of pleas; which is a still greater liberty, being an exclusive right, so that no other court shall try causes arising within that jurisdiction: to have a bailiwick, or liberty exempt from the sheriff of the county, wherein the grantee only, and his officers, are to execute all process: to have a fair or market; with the right of taking toll, either there or at any other public places, as at bridges, wharfs, and the like; which tolls must have a reasonable cause of commencement, (as in consideration of repairs, or the like) else the franchise is illegal and void: [68] or, lastly, to have a forest, chase, park, warren, or fishery, endowed with privileges of royalty; which species of franchise may require a more minute discussion.

              As to a forest: this, in the hands of a subject, is properly the same thing with a chase; being subject to the common law, and not to the forest laws. [69] But a chase differs from a park, in that it is not enclosed, and also in that a man may have a chase in another man’s ground as well as his own; being indeed the liberty of keeping beasts of chase or royal game therein, protected even from the owner of the land, with a power of hunting them thereon. A park is an enclosed chase, extending only over a man’s own grounds. The word park indeed properly signifies any enclosure; but yet it is not every field or common, which a gentleman pleases to surround with a wall or paling, and to stock with a herd of deer, that is thereby constituted a legal park: for the king’s grant, or at least immemorial prescription, is necessary to make it so. [70] Though now the difference between a real park, and such enclosed grounds, is in many respects not very material: only that it is unlawful at common law for any person to kill any beasts of park or chase, [71] except such as possess these franchises of forest, chase, or park. Free-warren is a similar franchise, erected for preservation or custody (which the word signifies) of beasts and fowls of warren; [72] which, being ferae naturae, every one had a natural right to kill as he could: but upon the introduction of the forest laws at the Norman conquest, as will be shown hereafter, these animals being looked upon as royal game and the sole property of our savage monarchs, this franchise of free-warren was invented to protect them; by giving the grantee a sole and exclusive power of killing such game, so far as his warren extended, on condition of his preventing other persons. A man therefore that has the franchise of warren, is in reality no more than a royal game-keeper: but no man, not even a lord of a manor, could by common law justify sporting on another’s soil, or even on his own, unless he had the liberty of free-warren. [73] This franchise is almost fallen into disregard, since the new statutes for preserving the game; the name being now chiefly preserved in grounds that are set apart for breeding hares and rabbits. There are many instances of keen sportsmen in ancient times, who have sold their estates, and reserved the free-warren over another’s ground. [74] A free fishery, or exclusive right of fishing in a public river, is also a royal franchise; and is considered as such in all countries where the feudal polity has prevailed: [75] though the making such grants, and by that means appropriating what seems to be unnatural to restrain, the use of running water, was prohibited for the future by king John’s great charter, and the rivers that were fenced in his time were directed to be laid open, as well as the forests to be disafforested. [76] This opening was extended, by the second [77] and third [78] charters of Henry III, to those also that were fenced under Richard I; so that a franchise of free fishery ought now to be at least as old as the reign of Henry II. This differs from a several fishery; because he that has a several fishery must also be the owner of the soil, which in a free fishery is not requisite. It differs also from a common of piscary before-mentioned, in that the free fishery is an exclusive right, the common of piscary is not so: and therefore, in a free fishery, a man has a property in the fish before they are caught; in a common of piscary, not till afterwards. [79] Some indeed have considered a free fishery not as a royal franchise, but merely as a private grant of a liberty to fish in the several fishery of the grantor. [80] But the considering such right as originally a flower of the prerogative, till restrained by Magna Carta, and derived by royal grant (previous to the reign of Richard I.) to such as now claim it by prescription, may remove some difficulties in respect to this matter, with which our books are embarrassed.

              VIII. Corodies are a right of sustenance, or to receive certain allotments of victual and provision for one’s maintenance. [81] In lieu of which (especially when due from ecclesiastical persons) a pension or sum of money is sometimes substituted. [82] And these may be reckoned another species of incorporeal hereditaments; though not chargeable on, or issuing from, any corporeal inheritance, but only charged on the person of the owner in respect of such his inheritance. To these may be added,

              IX. Annuities, which are much of the same nature; only that these arise from temporal, as the former from spiritual, persons. An annuity is a thing very distinct from a rent-charge, with which it is frequently confounded: a rent-charge being a burden imposed upon and issuing out of lands, whereas an annuity is a yearly sum chargeable only upon the person of the grantor. [83] Therefore, if a man by deed grant to another the sum of 20£ per annum, without expressing out of what lands it shall issue, no land at all shall be charged with it; but it is a mere personal annuity: which is of so little account in the law, that, if granted to an eleemosynary corporation, it is not within the statutes of mortmain; [84] and yet a man may have a real estate in it, though his security is merely personal.

              X. Rents are the last species of incorporeal hereditaments. The word, rent, or render, reditus, signifies a compensation, or return; it being in the nature of an acknowledgment given for the possession of some corporeal inheritance. [85] It is defined to be a certain profit issuing yearly out of lands and tenements corporeal. It must be a profit; yet there is no occasion for it to be, as it usually is, a sum of money: for spurs, capons, horses, corn, and other matters may be rendered, and frequently are rendered, by way of rent. [86] It may also consist in services or manual operations; as, to plow so many acres of ground, to attend the king or the lord to the wars, and the like; which service in the eye of the law are profits. This profit must also be certain; or that which may be reduced to a certainty by either party. It must also issue yearly; though there is no occasion for it to issue every successive year; but it may be reserved every second, third, or fourth year: [87] yet, as it is to be produced out of the profits of lands and tenements, as a recompense for being permitted to hold and enjoy them, it ought to be reserved yearly, because those profits do annually arise and are annually renewed. It must issue out of the thing granted, and not be part of the land or thing itself; wherein it differs from an exception in the grant, which is always of part of the thing granted. [88] It must, lastly, issue out of lands and tenements corporeal; that is, form some inheritance whereunto the owner or grantee of the rent may have recourse to distrain. Therefore a rent cannot be reserved out of an advowson, a common, an office, a franchise, or the like. [89] But a grant of such annuity or sum may operate as a personal contract, and oblige the grantor to pay the money reserved, or subject him to an action of debt; [90] though it does not affect the inheritance, and is no legal rent in contemplation of law.

              There are at common law [91] three manner of rents; rent-service, rent-charge, and rent-seck. Rent-service is so called because it has some corporal service incident to it, as at the least fealty, or the feudal oath of fidelity. [92] For, if a tenant holds his land by fealty, and ten shillings rent; or by the service of plowing the lord’s land, and five shillings rent; these pecuniary rents, being connected with personal services, are therefore called rent-service. And for these, in case they be behind, or arrere, at the day appointed, the lord may distrain of common right, without reserving any special power of distress; provided the has in himself the reversion, or future estate of the lands and tenements, after the lease or particular estate of the lessee or grantee is expired. [93] A rent-charge, is where the owner of the rent has no future interest, or reversion expectant in the land; as where a man by deed makes over to others his whole estate in fee simple, with a certain rent payable there out, and adds to the deed a covenant or clause of distress, that if the rent be arrere, or behind, it shall be lawful to distrain for the same. In this case the land is liable to the distress, not of common right, but by virtue of the clause in the deed: and therefore it is called a rent-charge, because in this manner the land is charged with a distress for the payment of it. [94] Rent-seck, reditus siccus, or barren rent, is in effect nothing more than a rent reserved by deed, but without any clause of distress.

              There are also other species of rents, which are reducible to these three. Rents of assize are the certain established rents of the freeholders and ancient copyholders of a manor, [95] which cannot be departed from or varied. Those of the freeholders are frequently called chief rents, reditus capitals ; and both sorts are indifferently denominated quit rents, quieti reditus ; because thereby the tenant goes quit and free of all other services. When these payments were reserved in silver or white money, they were anciently called white-rents, or blanch-farms, reditus albi ; [96] in contradistinction to rents reserved in work, grain, etc. which were called reditus nigri, or black-maile. [97] Rack-rent is only a rent of the full value of the tenement, or near it. A feefarm-rent is a rent-charge issuing out of an estate in fee; of at least one fourth of the value of the lands, at the time of its reservation: [98] for a grant of lands, reserving so considerable a rent, is indeed only letting lands to farm in fee simple instead of the usual methods for life or years.

              These are the general divisions of rent; but the difference between them (in respect to the remedy for recovering them) is now totally abolished; and all persons may have the like remedy by distress for rents-seck, rents of assize, and chief-rents, as in case of rents reserved upon lease. [99] 

              Rent is regularly due and payable upon the land from whence it issues, if no particular place is mentioned in the reservation: [100] but, in case of the king, the payment must be either to his officers at the exchequer, or to his receiver in the country. [101] And, strictly, the rent is demandable and payable before the time of sunset of the day whereon it is reserved; [102] though some have thought it not absolutely due till midnight. [103] 

              With regard to the original of rents, something will be said in the next chapter: and, as to distresses and other remedies for their recovery, the doctrine relating thereto, and the several proceedings thereon, these belong properly to the third part of our commentaries, which will treat of civil injuries, and the means whereby the are redressed.
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              CHAPTER THE FOURTH.

                Of the Feudal System↩

              It is impossible to understand, with any degree of accuracy, either the civil constitution of this kingdom, or the laws which regulate its landed property, without some general acquaintance with the nature and doctrine of feuds, or the feudal law: a system so universally received throughout Europe, upwards of twelve centuries ago, that Sir Henry Spelman [1] does not scruple to call it the law of nations in our western world. This chapter will be therefore dedicated to this inquiry. And though, in the course of our observations in this and many other parts of the present book, we may have occasion to search pretty highly into the antiquities of our English jurisprudence, yet surely no industrious student will imagine his time mis-employed, when he is led to consider that the obsolete doctrines of our laws are frequently the foundation, upon which what remains is erected; and that it is impracticable to comprehend many rules of the modern law, in a scholarlike scientifical manner, without having recourse to the ancient. Nor will these researches be altogether void of rational entertainment as well as use: as in viewing the majestic ruins of Rome or Athens, of Balbec or Palmyra, it administers both pleasure and instruction to compare them with the drafts of the same edifices, in their pristine proportion and splendor.

              The constitution of feuds [2] had its original from the military policy of the northern or Celtic nations, the Goths, the Hunns, the Franks, the Vandals, and the Lombards, who all migrating from the same officina gentium [storehouse of nations], as Crag very justly entitles it, [3] poured themselves in vast quantities into all the regions of Europe, at the declension of the Roman empire. It was brought by them from their own countries, and continued in their respective colonies as the most likely means to secure their new acquisitions: and, to that end, large districts or parcels of land were allotted by the conquering general to the superior officers of the army, and by them dealt out again in smaller parcels or allotments to the inferior officers and most deserving soldiers. [4] These allotments in the northern languages [5] signifies a conditional stipend or reward. [6] Rewards or stipends they evidently were; and the condition annexed to them was, that the possessor should do service faithfully, both at home and in the wars, to him by whom they were given; for which purpose he took the juramentum fidelitatis, or oath of fealty: [7] and in case of the breach of this condition and oath, by not performing the stipulated service, or by deserting the lord in battle, the lands were again to revert to him who granted them. [8] 

              Allotments thus acquired, naturally engaged such as accepted them to defend them: and, as they all sprang form the same right of conquest, no part could subsist independent of the whole; wherefore all givers as well as receivers were mutually bound to defend each others possessions. But, as that could not effectually be done in a tumultuous irregular way, government, and to that purpose subordination, was necessary. Every receiver of lands, or feudatory, was therefore bound, when called upon by his benefactor, or immediate lord of his feud or fee, to do all in his power to defend him. Such benefactor or lord was likewise subordinate to and under the command of his immediate benefactor or superior; and so upwards to the prince or general himself. And the several lords were also reciprocally bound, in their respective gradations, to protect the possessions they had given. Thus the feudal connection was established, a proper military subjection was naturally introduced, and an army of feudatories were always ready enlisted, and mutually prepared to muster, not only in defense of each man’s own several property, but also in defense of the whole, and of every part of this their newly acquired country: [9] the prudence of which constitution was soon sufficiently visible in the strength and spirit, with which they maintained their conquests.

              The universality and early use of this feudal plan, among all those nations which in complaisance to the Romans we still call barbarous, may appear from what is recorded [10] of the Cimbri and Teutones, nations of the same northern original as those whom we have been describing, at their first irruption into Italy about a century before the Christian era. They demanded of the Romans, ” ut martius populus aliquid sibi terrae daret, quasi stipendium: caeterum, ut vellet, minibus atque armis suis uteretur.” The sense of which may be thus rendered; they desired stipendiary lands (that is, feuds) to be allowed them, to be held by military and other personal services, whenever their lords should call upon them. This was evidently the same constitution, that displayed itself more fully about seven hundred years afterwards; when the Salii, Burgundians, and Franks broke in upon Gaul, the Visigoths on Spain, and the Lombards upon Italy, and introduced with themselves this northern plan of polity, serving at once to distribute, and to protect, the territories they had newly gained. And from hence it is probable that the emperor Alexander Severus [11] took the hint, of dividing lands conquered from the enemy among his generals and victorious soldiery, on condition of receiving military service from them and their heirs for ever.

              Scarce had these northern conquerors established themselves in their new dominions, when the wisdom of their constitutions, as well as their personal valor, alarmed all the princes of Europe; that is, of those countries which had formerly been Roman provinces, but had revolted, or were deserted by their old masters, in the general wreck of the empire. Wherefore most, if not all, of them thought it necessary to enter into the same or a similar plan of policy. For whereas, before, the possessions of their subjects were perfectly allodial; (that is, wholly independent, and held of no superior at all) now they parceled out their royal territories, or persuaded their subjects to surrender up and retake their own landed property, under the like feudal obligation of military fealty. [12] And thus, in the compass of a very few years, the feudal constitution, or the doctrine of tenure, extended itself over all the western world. Which alteration of landed property, in so very material a point, necessarily drew after it an alteration of laws and customs: so that the feudal laws soon drove out the Roman, which had hitherto universally obtained, but now became for many centuries lost and forgotten; and Italy itself (as some of the civilians, with more spleen than judgment, have expressed it) belluinas, atque ferinas, immanesque Longobardorum leges accepit [received the wild, fierce, and barbarous laws of the Lombards]. [13] 

              But this feudal polity, which was thus by degrees established over all the continent of Europe, seems not to have been received in this part of our island, at least not universally and as a part of the national constitution, till the reign of William the Norman. [14] Not but that it is reasonable to believe, from abundant traces in our history and laws, that even in the times of the Saxons, who were a swarm from what Sir William Temple calls the same northern hive, something similar to this was in use: yet not so extensively, nor attended with all the rigor that was afterwards imported by the Normans. For the Saxons were firmly settled in this island, at least as early as the year 600: and it was not till two centuries after, that feuds arrived to their full vigor and maturity, even on the continent of Europe. [15] 

              This introduction however of the feudal tenures into England, by king William, does not seem to have been effected immediately after the conquest, nor by the mere arbitrary will and power of the conqueror; but to have been consented to by the great council of the nation long after his title was established. Indeed from the prodigious slaughter of the English nobility at the battle of Hastings, and the fruitless insurrections of those who survived, such numerous forfeitures had accrued, that he was able to reward his Norman followers with very large and extensive possessions: which gave a handle to the monkish historians, and such as have implicitly followed them, to represent him as having by right of the sword seized on all the lands of England, and dealt them out again to his own favorites. A supposition, grounded upon a mistaken sense of the word conquest; which, in its feudal acceptation, signifies no more than acquisition: and this has led many hasty writers into a strange historical mistake, and one which upon the slightest examination will be found to be most untrue. However, certain it is, that the Normans now began to gain very large possessions in England: and their regard for the feudal law, under which they had long lived, together with the king’s recommendation of this policy to the English, as the best way to put themselves on a military footing, and thereby to prevent any future attempts from the continent, were probably the reasons that prevailed to effect its establishment here. And perhaps we may be able to ascertain the time of this great revolution in our landed property with a tolerable degree of exactness. For we learn from the Saxon Chronicle, [16] that in the nineteenth year of king William’s reign an invasion was apprehended from Denmark; and the military constitution of the Saxons being then laid aside, and no other introduced in its stead, the kingdom was wholly defenseless: which occasioned the king to bring over a large army of Normans and Bretons, who were quartered upon every landholder, and greatly oppressed the people. This apparent weakness, together with the grievances occasioned by a foreign force, might co-operation with the king’s remonstrances, and the better incline the nobility to listen to his proposals for putting them in a posture of defense. For, as soon as the danger was over, the king held a great council to inquire into the state of the nation; [17] the immediate consequence of which was finished in the next year: and in the latter end of that very year the king was attended by all his nobility at Sarum; where all the principal landholders submitted their lands to the yoke of military tenure, became the king’s vassals, and did homage and fealty to his person. [18] This seems to have been the era of formally introducing the feudal tenures by law; and probably the very law, thus made at the council of Sarum, is that which is still extant, [19] and couched in these remarkable words: ” statuimus, ut omnes liberi homines foedere et sacramento affirment, quod intra et extra universum regnum Angliae Wilhelmo regi domino suo fideles esse volunt; terras et honores illius omni fidelitate ubique servare cum eo, et contra inimicos et alienigenas defendere.” [“We decree that all freemen bind themselves by homage and fealty, that within and without the whole kingdom of England, they will be faithful to King William their lord, and everywhere preserve his lands and honors with all fidelity, and defend him against all foreign and domestic enemies."] The terms of this law (as Sir Martin Wright has observed [20]) are plainly feudal: for, first, it requires the oath of fealty, which made in the sense of the feudists every man that took it a tenant or vassal; and, secondly, the tenants obliged themselves to defend their lord’s territories and titles against all enemies foreign and domestic. But what puts the matter out of dispute is another law of the same collection [21] which exacts the performance of the military feudal services, as ordained by the general council. ” Omnes comites, et barones, et milites, et servientes, et universi liberi homines totius regni nostri praedicti, habeant et teneant se semper bene in armis et in equis, ut decet et oportet: et sint semper prompti et bene parati ad servitium suum integrum nobis explendum et peragendum cum opus fuerit; secundum quod nobis debent de feodis et tenementis suis de jure facere; et sicut illis statuimus per commune consilium totius regni nostri praedicti.” [“That all earls, barons, soldiers, servants, and freemen of our whole kingdom aforesaid, keep and hold themselves always well furnished with arms and horses, as is suitable and proper: and be always ready and well prepared for fulfilling and performing their entire service to us when need shall be; according to what they are by law bound to do for us by reason of their fees and tenements, and as we have ordained by the common council of our whole kingdom aforesaid."]

              This new polity therefore seems not to have been imposed by the conqueror, but nationally and freely adopted by the general assembly of the whole realm, in the same manner as other nations of Europe had before adopted it, upon the same principle of self-security. And, in particular, they had the recent example of the French nation before their eyes; which had gradually surrendered up all its allodial or free lands into the king’s hands, who restored them to the owners as a beneficium or feud, to be held to them and such of their heirs as they previously nominated to the king: and thus by degrees all the allodial estates of France were converted into feuds, and the freemen became the vassals of the crown. [22] The only difference between this change of tenures in France, and that in England, was, that the former was effected gradually, by the consent of private persons; the latter was done at once, all over England, by the common consent of the nation. [23] 

              In consequence of this change, it became a fundamental maxim and necessary principle (though in reality a mere fiction) of our English tenures, “that the king is the universal lord and original proprietor of all the lands in his kingdom; and that no man does or can possess any part of it, but what has mediately or immediately been derived as a gift from him, to be held upon feudal services.” For, this being the real case in pure, original, proper feuds, other nations who adopted this system were obliged to act upon the same supposition, as a substruction and foundation of their new polity, though the fact was indeed far otherwise. And indeed by thus consenting to the introduction of feudal tenures, our English ancestors probably meant no more than to put the kingdom in a state of defense by establishing a military system; and to oblige themselves (in respect of their lands) to maintain the king’s title and territories, with equal vigor and fealty, as if they had received their lands from his bounty upon these express conditions, as pure, proper, beneficiary feudatories. But, whatever their meaning was, the Norman interpreters, skilled in all the niceties of the feudal constitutions, and well understanding the import and extent of the feudal terms, gave a very different construction to this proceeding; and thereupon took a handle to introduce not only the rigorous doctrines which prevailed in the duchy of Normandy, but also such fruits and dependencies, such hardships and services, as were never known to other nations; [24] as if the English had in fact, as well as theory, owed every thing they had to the bounty of their sovereign lord.

              Our ancestors therefore, who were by no means beneficiaries, but had barely consented to this fiction of tenure from the crown, as the basis of a military discipline, with reason looked upon these deductions as grievous impositions, and arbitrary conclusions from principles that, as to them, had no foundation in truth. [25] However, this king, and his son William Rufus, kept up with a high hand all the rigors of the feudal doctrines: but their successors, Henry I, found it expedient, when he set up his pretensions to the crown, to promise a restitution of the laws of king Edward the confessor, or ancient Saxon system; and accordingly, in the first year of his reign, granted a charter, [26] whereby the gave up the greater grievances, but still reserved the fiction of feudal tenure, for the same military purposes which engaged his father to introduce it. But this charter was gradually broke through, and the former grievances were revived and aggravated, by himself and succeeding prince; till in the reign of king John they became so intolerable, that they occasioned his barons, or principal feudatories, to rise up in arms against him: which at length produced the famous great charter at Running-mead, which, with some alterations, was confirmed by his son Henry III. And, though its immunities (especially as altered on its last edition by his son [27]) are very greatly short of those granted by Henry I, it was justly esteemed at the time a vast acquisition to English liberty. Indeed, by the farther alteration of tenures that has since happened, many of these immunities may now appear, to a common observer, of much less consequence than they really were when granted: but this, properly considered, will show, not that the acquisitions under John were small, but that those under Charles were greater. And from hence also arises another inference; that the liberties of Englishmen are not (as some arbitrary writers would represent them) mere infringements of the king’s prerogative, extorted from our princes by taking advantage of their weakness; but a restoration of that ancient constitution, of which our ancestors had been defrauded by the art and finesse of the Norman lawyers, rather than deprived by the force of the Norman arms.

              Having given this short of their rise and progress, we will next consider the nature, doctrine, and principal laws of feuds; wherein we shall evidently trace the groundwork of many parts of our public polity, and also the original of such of our own tenures, as were either abolished in the last century, or still remain in force.

              The grand and fundamental maxim of al feudal tenure is this; that all lands were originally granted out by the sovereign, and are therefore held, either mediately or immediately, of the crown. The grantor was called the proprietor, or lord; being he who retained the dominion or ultimate property of the feud or fee: and the grantee, who had only the use and possession, according to the terms of the grant, was styled the feudatory or vassal, which was only another name for the tenant or holder of the lands; though, on account of the prejudices we have justly conceived against the doctrines that were afterwards grafted on this system, we now use the word vassal opprobriously, as synonymous to slave or bondman. The manner of the grant was by words of gratuitous and pure donation, dedi et concessi [given and granted]; which are still the operative words in our modern infeudations or deeds of feoffment. This was perfected by the ceremony of corporal investiture, or open and notorious delivery of possession in the presence of the other vassals, which perpetuated among them the era of the new acquisition, at a time when the art of writing was very little known: and therefore the evidence of property was reposed in the memory of the neighborhood; who, in case of a disputed title, were afterwards called upon to decide the difference, not only according to external proofs, adduced by the parties litigant, but also by the internal testimony of their own private knowledge.

              Besides an oath of fealty, or profession of faith to the lord, which was the parent of our oath of allegiance, the vassal or tenant upon investiture did usually homage to his lord; openly and humbly kneeling, being ungirt, uncovered, and holding up his hands both together between those of the lord, who sat before him. And there professing that “he did become honor:” and then he received a kiss from his lord. [28] Which ceremony was denominated homagium, or manhood, by the feudists, from the stated form of words, devenio vester homo [I become your man]. [29] 

              When the tenant had thus professed himself to be the man of his superior or lord, the next consideration was concerning the service, which, as such, he was bound to render, in recompense for the land he held. This, in pure, proper, and original feuds, was only twofold: to follow, or do suit to, the lord in his courts in time of peace; and in his armies or warlike retinue, when necessity called him to the field. The lord was, in early times, the legislator and judge over all his feudatories: and therefore the vassals of the inferior lords were bound by their fealty to attend their domestic courts baron, [30] (which were instituted in every manor or barony, for doing speedy and effectual justice to all the tenants) in order as well to answer such complaints as might be alleged against themselves, as to form a jury or homage for the trial of their fellow-tenants; and upon this account, in all the feudal institutions both here and on the continent, they are distinguished by the appellation of the peers of the court; pares curtis, or pares curiae. In like manner the barons themselves, or lords of inferior districts, were denominated peers of the king’s court, and were bound to attend him upon summons, to hear causes of greater consequence in the king’s presence and under the direction of his grand justiciary; till in many countries the power of that officer was broken and distributed into other courts of judicature, the peers of the king’s court still reserving to themselves (in almost every feudal government) the right of appeal from those subordinate courts in the last resort. The military branch of service consisted in attending the lord to the wars, if called upon, with such a retinue, and for such a number of days, as were stipulated at the first donation, in proportion to the quantity of the land.

              At the first introduction of feuds, as they were gratuitous, so also they were precarious and held at the will of the lord, [31] who was the sole judge whether his vassal performed his services faithfully. Then they became certain, for one or more years. Among the ancient Germans they continued only from year to year; an annual distribution of lands being made by their leaders in their general councils or assemblies. [32] This was professedly done, lest their thoughts should be diverted from war to agriculture; lest the strong should encroach upon the possessions of the weak; and lest luxury and avarice should be encouraged by the erection of permanent houses, and too curious an attention to convenience and the elegant superfluities of life. But, when the general migration was pretty well over, and a peaceable possession of their new-acquired settlements had introduced new customs and manners; when the fertility of the soil had encouraged the study of husbandry, and an affection for the spots they had cultivated began naturally to arise in the tillers; a more permanent degree of property was introduced, and feuds began now to be granted for the life of the feudatory. [33] But still feuds were not yet hereditary; though frequently granted, by the favor of the lord, to the children of the former possessor; till in process of time it became unusual, and was therefore thought hard, to reject the heir, if he wee capable to perform the services: [34] and therefore infants, women, and professed monks, who were incapable of bearing arms, were also incapable of succeeding to a genuine feud. but the heir, when admitted to the feud which his ancestor possessed, used generally to pay a fine or acknowledgment to the lord, in horses, arms, money, and the like, for such renewal of the feud: which was called a relief, because it re-established the inheritance, or, in the words of the feudal writers, “ incertam et caducam hereditatem relevabat “ [“it raised up the uncertain and fallen inheritance”]. This relief was afterwards, when feuds became absolutely hereditary, continued on the death of the tenant, though the original foundation of it had ceased.

              For in process of time feuds came by degrees to be universally extended, beyond the life of the first vassal, to his sons, or perhaps to such one of them, as the lord should name; and in this case the form of the donation was strictly observed: for if a feud was given to a man and his sons, all his sons succeeded him in equal portions; and as they died off, their shares reverted to the lord, and did not descend to their children, or even to their surviving brothers, as not being specified in the donation. [35] But when such a feud was given to a man, and his heirs, in general terms, then a more extended rule of succession took place; and when a feudatory died, his male descendants in infinitum [forever] were admitted to the succession. When any such descendant, who thus had succeeded, died, his male descendants were also admitted in the first place; and, in defect of them, such of his male collateral kindred as were of the blood or lineage of the first feudatory, but no others. For this was an unalterable maxim in feudal succession, that “none was capable of inheriting a feud, but such as was of the blood of, that is, lineally descended from, the first feudatory.” [36] And the descent, being thus confined to males, originally extended to all the males alike; all the sons, without any distinction of primogeniture, succeeding to equal portions of the father’s feud. but this being found upon many accounts inconvenient, (particularly, by dividing the services, and thereby weakening the strength of the feudal union) and honorary feuds (or titles of nobility) being now introduced, which were not of a divisible nature, but could only be inherited by the eldest son; [37] in imitation of these, military feuds (or those we are now describing) began also in most countries to descend according to the same rule of primogeniture, to the eldest son, in exclusion of all the rest. [38] 

              Other qualities of feuds were, that the feudatory could not aliene or dispose of his feud; neither could he exchange, nor yet mortgage, nor even devise it by will, without the consent of the lord. [39] For, the reason of conferring the feud being the personal abilities of the feudatory to serve in war, it was not fit he should be at liberty to transfer this gift, either from himself, or his posterity who were perfumed to inherit his valor, to others who might prove less able. And, as the feudal obligation was looked upon as reciprocal, the feudatory being entitled to the lord’s protection, in return for his own fealty and service; therefore the lord could no more transfer his seigniory or protection without consent of his vassal, than the vassal could his feud without consent of his lord: [40] it being equally unreasonable, that the lord should extend his protection to a person to whom he had exceptions, and that the vassal should owe subjection to a superior not of his own choosing.

              These were the principal, and very simple, qualities of the genuine or original feuds; being then all of a military nature, and in the hands of military persons: though the feudatories, being under frequent incapacities of cultivating and manuring their own lands, soon found it necessary to commit part of them to inferior tenants; obliging them to such returns in service, corn, cattle, or money, as might enable the chief feudatories to attend their military duties without distraction: which returns, or reditus, were the original of rents. And by this means the feudal polity was greatly extended; these inferior feudatories (who held what are called in the Scots law “rere-fiefs”) being under similar obligations of fealty, to do suit of court, to answer the stipulated renders or rent-service, and to promote the welfare of their immediate superiors or lords. [41] But this at the same time demolished the ancient simplicity of feuds; and an inroad being once made upon their constitution, it subjected them, in a course of time, to great varieties and innovations. Feuds came to be bought and sold, and deviations were made from the old fundamental rules of tenure and succession; which were held no longer sacred, when the feuds themselves no longer continued to be purely military. Hence these tenures began now to be divided into feoda propria et impropria, proper and improper feuds; under the former of which divisions were comprehended such, and such only, of which we have before spoken; and under that of improper or derivative feuds were comprised all such as do not fall within the other description: such, for instance, as were originally bartered and sold to the feudatory for a price; such as were held upon base or less honorable services, or upon a rent, in lieu of military service; such as were in themselves alienable, without mutual license; and such as might descend indifferently either to males or females. But, where a difference was not expressed in the creation, such new-created feuds did in all other respects follow the nature of an original, genuine, and proper feud. [42] 

              But as soon as the feudal system came to be considered in the light of a civil establishment, rather than as a military plan, the ingenuity of the same ages, which perplexed all theology with the subtlety of scholastic disquisitions, and bewildered philosophy in the mazes of metaphysical jargon, began also to exert its influence on this copious and fruitful subject: in pursuance of which, the most refined and oppressive consequences were drawn from what originally was a plan of simplicity and liberty, equally beneficial to both lord and tenant, and prudently calculated for their mutual protection and defense. From this one foundation, in different countries of Europe, very different superstructures have been raised: what effect it has produced on the landed property of England will appear in the following chapters.
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              CHAPTER THE FIFTH.

                Of the Ancient English Tenures↩

              In this chapter we shall take a short view of the ancient tenures of our English estates, or the manner in which lands, tenements, and hereditaments might have been held; as the same stood in force, till the middle of the last century. In which we shall easily perceive, that all the particularities, all the seeming and real hardships, that attended those tenures, were to be accounted for upon feudal principles and no other; being fruits of, and deduced from, the feudal policy.

              Almost all the real property of this kingdom is by the policy of our laws supposed to be granted by, dependent upon, and held of some superior or lord, by and in consideration of certain services to be rendered to the lord by the tenant or possessor of this property. The thing held is therefore styled a tenement, the possessors thereof tenants, and the manner of their possession a tenure. Thus all the land in the kingdom is supposed to be held, mediately or immediately, of the king; who is styled the lord paramount, or above all. Such tenants as held under the king immediately, when they granted out portions of their lands to inferior persons, became also lords with respect to those inferior persons, as they were still tenants with respect to the king; and, thus partaking of a middle nature, were called mesne, or middle, lords. So that if the king granted a manor to A, and he granted a portion of the land to B, now B was said to hold of A, and A of the king; or, in other words, B held his lands immediately of A, but mediately of the king. The king therefore was styled lord paramount; A was both tenant and lord, or was a mesne lord; and B was called tenant paravail, or the lowest tenant; being he who is supposed to make avail, or profit, of the land. [1] In this manner are all the lands of the kingdom held, which are in the hands of subjects: for, according to Sir Edward Coke, [2] in the law of England we have not properly allodium ; which, we have seen, [3] is the name by which the feudists abroad distinguish such estates of the subject, as are not held of any superior. So that at the first glance we may observe, that our lands are either plainly feuds, or partake very strongly of the feudal nature.

              All tenures being thus derived, or supposed to be derived, from the king, those that held immediately under him, in right of his crown and dignity, were called his tenants in capite, or in chief; which was the most honorable species of tenure, but at the same time subjected the tenants to greater and more burdensome services, than inferior tenures did. [4] This distinction ran through all the different sorts of tenure, of which I now proceed to give an account.

              I. There seem to have subsisted among our ancestors four principal species of lay tenures, to which all others may be reduced: the grand criteria of which were the natures of the several services or renders, that were due to the lords from their tenants. The services, in respect of their quality, were either free or base services; in respect of their quantity and the time of exacting them, were either certain or uncertain. Free services such as were not unbecoming the character of a soldier, or a free-man, to perform; as to serve under his lord in the wars, to pay a sum of money, and the like. Base services were such as were fit only for peasants, or persons of a servile rank; as to plow the lord’s land, to make his hedges, to carry out his dung, or other mean employments. The certain services, whether free or base, were such as were stinted in quantity, and could not be exceeded on any pretense; as, to pay a stated annual rent, or to plow such a field for three days. The uncertain depended upon unknown contingencies; as to do military service in person, or pay an assessment in lieu of it, when called upon; or to wind a horn whenever the Scots invaded the realm; which are free services: or to do whatever the lord should command; which is a base or villein service.

              From the various combinations of these services have arisen the four kinds of lay tenure which subsisted in England, till the middle of the last century; and three of which subsist to this day. Of these Bracton (who wrote under Henry the third) seems to give the clearest and most compendious account, of any author ancient or modern; [5] of which the following is the outline or abstract. [6] “Tenements are of two kinds, frank-tenement, and villenage. And, of frank-tenements, some are held freely in consideration of homage and knight-service; others in free-socage with the service of fealty only.” And again, [7] “of villenages some are pure, and others privileged. He that holds in pure villenage shall do whatsoever is commanded him, and always be bound to an uncertain service. The other king of villenage is called villein-socage ; and these villein-socmen do villein services, but such as are certain and determined.” Of which the sense seems to be as follows: first, where the service was free, but uncertain, as military service with homage, that tenure was called the tenure in chivalry, per servitium militare, or by knight-service. Secondly, where the service was not only free, but also certain, as by fealty only, by rent and fealty, etc, that tenure was called liberum socagium, or free socage. These were the only free holdings or tenements; the others were villenous or servile: as, thirdly, where the service was base in its nature, and uncertain as to time and quantity, the tenure was purum villenagium, absolute or pure villenage. Lastly, where the service was base in its nature, but reduced to a certainty, this was still villenage, but distinguished from the other by the name of privileged villenage, villenagium privilegiatum ; or it might be still called socage (from the certainty of its services) but degraded by their baseness into the inferior title of villanum socagium, villein-socage.

              I. The first, most universal, and esteemed the most honorable species of tenure, was that by knight-service, called in Latin servitium militare, and in law French chivalry, or service de chivaler, answering to the fief d’ haubert of the Normans, [8] which name is expressly given it by the mirrour. [9] This differed in very few points, as we shall presently see, from a pure and proper feud, being entirely military, and the genuine effect of the feudal establishment in England. To make a tenure by knight-service, a determinate quantity of land was necessary, which was called a knight’s fee, feodum militare ; the value of which, not only in the reign of Edward II, [10] but also of Henry II, [11] and therefore probably at its original in the reign of the conqueror, was stated at 20£ per annum and a certain number of these knight’s fees were requisite to make up a barony. And he who held this proportion of land to the wars for forty days in every year, if called upon: which attendance was his reditus or return, his rent or service, for the land he claimed to hold. If he held only half a knight’s fee, he was only bound to attend twenty days, and so in proportion. [12] And there is reason to apprehend, that this service was the whole that our ancestors meant to subject themselves to; the other fruits and consequences of this tenure being fraudulently superinduced, as the regular (though unforeseen) appendages of the feudal system.

              This tenure of knight-service had all the marks of a strict and regular feud: it was granted by words of pure donation, dedi et concessi ; [13] was transferred by investiture or delivering corporal possession of the land, usually called livery of seizin; and was perfected by homage and fealty. It also drew after it these seven fruits and consequences, as inseparably incident to the tenure in chivalry; viz. aids, relief, primer seizin, wardship, marriage, fines for alienation, and escheat: all which I shall endeavor to explain, and show to be of feudal original.

              I. Aids were originally mere benevolences granted by the tenant to his lord, in times of difficulty and distress; [14] but in process of time they grew to be considered as a matter of right, and not of discretion. These aids were principally three: first, to ransom the lord’s person, if taken prisoner; a necessary consequence of the feudal attachment and fidelity; insomuch that the neglect of doing it, whenever it was in the vassal’s power, was, by the strict rigor of the feudal law, an absolute forfeiture of his estate. [15] Secondly, to make the lord’s eldest son a knight; a matter that was formerly attended with great ceremony, pomp, and expense. This aid could not be demanded till the heir was fifteen years old, or capable of bearing arms: [16] the intention of it being to breed up the eldest son, and heir apparent of the seigniory, to deeds of arms and chivalry, for the better defense of the nation. Thirdly, to marry the lord’s eldest daughter, by giving her a suitable portion: for daughters’ portions were in those days extremely slender; few lords being able to save much out of their income for this purpose; nor could they acquire money by other means, being wholly conversant in matters of arms; nor, by the nature of their tenure, could they charge their lands with this, or any other encumbrances. From bearing their proportion to these aids no rank or profession was exempted: and therefore even the monasteries, till the time of their dissolution, contributed to the knighting of their founder’s male heir (of whom their lands were held) and the marriage of is female descendants. [17] And one cannot but observe, in this particular, the great resemblance which the lord and vassal of the feudal law bore to the patron and client of the Roman republic; between whom also there subsisted a mutual fealty, or engagement of defense and protection. With regard to the matter of aids, there were three which were usually raised by the client; viz. to marry the patron’s daughter; to pay his debts; and to redeem his person from captivity. [18] 

              BUT besides these ancient feudal aids, the tyranny of lords by degrees exacted more and more; as, aids to pay the lord’s debts, (probably in imitation of the Romans) and aids to enable him to pay aids or reliefs to his superior lord; from which last indeed the king’s tenants in capite were, from the nature of their tenure, excused, as they held immediately of the king who had no superior. To prevent this abuse, king John’s Magna Carta [19] ordained, that no aids be taken by the king without consent of parliament, nor in any wise by inferior lords, save only the three ancient ones above-mentioned. But this provision was omitted in Henry III’s charter, and the same oppressions were continued till the 25 Edw. I; when the statute called confirmatio chartarum [confirming charter] was enacted; which in this respect revived king John’s charter, by ordaining that none but the ancient aids should be taken. But though the species of aids was thus restrained, yet the quantity of each aid remained arbitrary and uncertain. King John’s charter indeed ordered, that all aids taken by inferior lords should be reasonable; [20] and that the aids taken by the king of his tenants in capite should be settled by parliament. [21] But they were never completely ascertained and adjusted till the statute Westm. 1.3 Edw. 1. c. 36. which fixed the aids of inferior lords at twenty shillings, or the supposed twentieth part of every knight’s fee. For making the eldest son a knight, or marrying the eldest daughter; and the same was done with regard to the kin’s tenants in capite by statute 25 Edw. III. c 11. The other aid, for ransom of the lord’s person, being not in its nature capable of any certainty, was therefore never ascertained.

              2. Relief, relevium, was before mentioned as incident to every feudal tenure, by way of fine or composition with the lord for taking up the estate, which was lapsed or fallen in by the death of the last tenant. But, though reliefs had their original while feuds were only life-estates, yet they continued after feuds became hereditary; and were therefore looked upon, very justly, as one of the greatest grievances of tenure: especially when, at the first, they were merely arbitrary and at the will of the lord; of that, if he pleased to demand an exorbitant relief, it was in effect to disinherit the heir [22] The English ill brooked this consequence of their new adopted policy; and therefore William the conqueror by his laws [23] ascertained the relief, by directing (in imitation of the Danish heriots) that a certain quantity of arms and habiliments of war should be paid by the earls, barons, and vavasours respectively; and, if the latter had no arms, they should pay 100 s. William Rufus broke through this composition, and again demanded arbitrary uncertain reliefs, as due by the feudal laws; thereby in effect obliging every heir to new-purchase or redeem his land: [24] but his brother Henry 1 by the charter before-mentioned restored his father’s law; and ordained, that the relief to be paid should be according to the law so established, and not an arbitrary redemption. [25] But afterwards, when, by an ordinance in 27 Hen. II. Called the assize of arms, it was provided that every man’s armor should descend to his heir, for defense of the realm; and it thereby became impracticable to pay these acknowledgments in arms, according to the laws of the conqueror, the composition was universally accepted so 100 s. for every knight’s fee; as we find it ever after established. [26] But it must be remembered, that this relief was only then payable, if the heir at the death of his ancestor had attained his full age of one and twenty years.

              3. PRIMER seizin was a feudal burden, only incident to the king’s tenants in capite [in chief], and not to those who held of inferior or mesne lords. It was right which the king had, when any of his tenants in capite died seized of a knight’s fee, to receive of the heir (provided he were of full age) one whole year’s profits of the lands, if they were in immediate possession; and half a year’s profits, if the lands were in reversion expectant on an estate for life. [27] This seems to be little more than an additional relief: but grounded upon this feudal reason; that, by the ancient law of feuds, immediately upon a death of a vassal the superior was in titled to enter and take seizin or possession of the land, by way of protection against intruders, till the heir appeared to claim it, and receive investiture: and, for the time the lord so held it, he was entitled to take the profits; and unless the heir claimed within a year and day, it was by the strict law a forfeiture. [28] This practice however seems not to have long obtained in England, if ever, with regard to tenures under inferior lords; but, as to the king’s tenures in capite, this prima seizina [primer seisin] was expressly declared, under Henry III and Edward II, to belong to the king by prerogative, in contradistinction to other lords. [29] And the king was entitled to enter and receive the whole profits of the land, till livery was sued; which suit being commonly within a year and day next after the death of the tenant, therefore the king used to take at an average the first fruits, that is to say, one year’s profits of the land. [30] And this afterwards gave a handle to the popes, who claimed to be feudal lords of the church, to claim in like manner from every clergyman in England the first year’s profits of his benefice, by way of primitiae, or first fruits.

              4. THESE payments were only due if the heir was of full age; but if he was under the age of twenty one, being a male, or fourteen, being a female, [31] the lord was entitled to the wardship of the heir, and was called the guardian in chivalry. This wardship consisted in having the custody of the body and lands of such heir, without any account of the profits, till the age of twenty one in males, and sixteen in females. For the law supposed the heir-male unable to perform knight-service till twenty one; but as for the female, she was supposed capable at fourteen to marry, and then her husband might perform the service. The lord therefore had no wardship, if at the death of the ancestor the heir-male was of the full age of twenty one, or the heir-female of fourteen: yet, if she was then under fourteen, and the lord once had her in ward, he might keep her so till sixteen, by virtue of the statute of Westm. 1. 3Edw.1.c.22. the two additional years being given by the legislature for no other reason but merely to benefit the lord. [32] 

              THIS wardship, of far as it related to land, though it was not nor could be part of the low of feuds, so long as they were arbitrary, temporary, or for life only; yet, when they became hereditary, and did consequently often descend upon infants, who by reason of their age could neither perform nor stipulate for the services of the feud, does not seem upon feudal principles to have been unreasonable. For the wardship of the land, or custody of the feud, was retained by the lord, that he might out of the profits thereof provide a fit person to supply the infants’s services, till he should be of age to perform them himself. And, if we consider a feud in its original import, as a stipend, fee, or reward for actual service, it could not be thought hard that the lord should withhold the stipend, to long as the service suspended. Though undoubtedly to our English ancestors, where such stipendiary donation was mere supposition or figment, it carried abundance of hardship; and accordingly it was relieved by the charter of Henry I before-mentioned, which took this custody from the lord, and ordained that the custody, both of the land and the children, should belong to the widow or next of kin. But this noble immunity din not continue many years.

              THE wardship of the body was a consequence of the wardship of the land; for he who enjoyed the infant’s estate was the properest person to educate and maintain him in his infancy: and also, in a political view, the lord was most concerned to give his tenant a suitable education, in order to qualify him the better to perform those services which in his maturity he was bound to render.

              WHEN the male heir arrived to the age of twenty one, or the heir-female to that of sixteen, they might sue out their livery or ousterlemain ; [33] that is, the delivery of their lands out their guardian’s hands. For this they were obliged to pay a fine, namely, half a year’s profits of the land; though this seems expressly contrary to Magna Carta. [34] However, in consideration of their lands having been so long in ward, they were excused all reliefs, and the king’s tenants also all primer seizins. [35] In order to ascertain the profits that arose to the crown by these fruits of tenure, and to grant the heir his livery, the itinerant justices, or justices in eyre, had it formerly in charge to make inquisition concerning them by a jury of the county, [36] commonly called an inquisitio post mortem [inquisition after death]; which was instituted to inquire (at the death of any man of fortune) the value of his estate, the tenure by which it was held, and who, and of what age, his heir was; thereby to ascertain the relief and value of the primer seizin, or the wardship and livery accruing to the king thereupon. A manner of proceeding that came in process of time to be greatly abused, and at length an intolerable grievance; it being one of the principal accusations against Empson and Dudley, the wicked engines of Henry VII, that by color of false inquisitions they compelled many persons to sue out livery from the crown, who by no means were tenants thereunto. [37] And, afterwards, a court of wards and liveries was erected, [38] for conducting the same inquiries in a more solemn and legal manner.

              When the heir thus came of full age, provided he held a knight’s fee, he was to receive the order of knighthood, and was compellable to take it upon him, or else pay a fine to the king. For, in those heroical times, no person was qualified for deeds of arms and chivalry who had not received this order, which was conferred with much preparation and solemnity. We may plainly discover the footsteps of a similar custom in what Tacitus relates of the Germans, who in order to qualify their young men to bear arms, presented them in a full assembly with a shield and lance; which ceremony, as was formerly hinted, [39] is supposed to have been the original of the feudal knighthood. [40] This prerogative, of compelling the vassals to be knighted, or to pay a fine, was expressly recognized in parliament, by the statute de militibus [of soldiers], I Edw. II; was exerted as an expedient of raising money by many of our best princes, particularly by Edward VI and queen Elizabeth: but yet was the occasion of heavy murmurs when exerted by Charles I: among whose many misfortunes it was, that neither himself nor his people seemed able to distinguish between the arbitrary stretch, and the legal exertion, of prerogative. However, among the other concessions made by that unhappy prince, before the fatal recourse to arms, he agreed to divest himself of this undoubted flower of his crown, and it was accordingly abolished by statute 16 Car.I.c.20.

              5. But, before they came of age, there was still another piece of authority, which the guardian was at liberty to exercise over his infant wards; I mean the right of marriage, ( maritagium, as contradistinguished from matrimonium) which in its feudal sense signifies the power, which the lord or guardian in chivalry had of disposing of his infant ward in matrimony. For, while the infant was in ward, the guardian had the power of tendering him or her a suitable match, without disparagement, or inequality: which if the infants refused, they forfeited the value of the marriage, valorem maritagii, to their guardian; [41] that is, so much as a jury would assess, or any one would bona fide give to the guardian for such an alliance: [42] and, if the infants married themselves without the guardian’s consent, they forfeited double the value, duplicem valorem maritagii. [43] This seems to have been of the greatest hardships of our ancient tenures. There are indeed substantial reasons why the lord should have the restraint and control of the ward’s marriage, especially of his female ward; because of their tender years, and the danger of such female ward’s intermarrying with the lord’s enemy. [44] But no tolerable pretense could be assigned why the lord should have the sale, or value, of the marriage. Nor indeed is this claim of strictly feudal original; the most probable account of it seeming to be this: that by the custom of Normandy the lord’s consent was necessary to the marriage of his female- wards; [45] which was introduced into England, together with the rest of the Norman doctrine of feuds: and it is likely that the lords usually took money for such their consent, since in the often- cited charter of Henry the first, he engages for the future to take nothing for his consent; which also he promises in general to give, provided such female ward were not married to his enemy. But this, among other beneficial parts of that charter, being disregarded, and guardians still continuing to dispose of their wards in a very arbitrary unequal manner, it was provided by king John’s great charter, that heirs should be married without disparagement, the next of kin having previous notice of the contract; [46] or, as it was expressed in the first draft of that charter, ita maritentur ne disparagentur, et per consilum propinquorum de consanguinitate sua. [47] But these clauses in behalf of the relations were omitted in the charter of Henry III; wherein [48] the clauses stands merely thus, “haeredes maritentur absque disparagatione” [“heirs should marry without disparagement”]; meaning certainly, haeredes, heirs female, as there are no traces before this to be found of the lord’s claiming the marriage of heirs male; and as Glanvil [49] expressly confines it to heirs female. But the king and his great lords thenceforward took a handle from the ambiguity of this expression to claim them both, sive sit masculus sive soemina [whether they be male or female], as Bracton more than once expresses it; [50] and also, as nothing but disparagement was restrained by Magna Carta, they thought themselves at liberty to make all other advantages that they could. [1] And afterwards this right, of selling the ward in marriage or else receiving the price or value of it, was expressly declared by the statute of Merton; [52] which is the first direct mention of it that I have met with, in our own or in any other law. 

              6. ANOTHER attendant or consequence of tenure by knight-service was that of fines due to the lord for every alienation, whenever the tenant had occasion to make over his land to another. This depended on the nature of the feudal connection; it not being reasonable nor allowed, as we have before seen, that a feudatory should transfer his lord’s gift to another, and substitute a new tenant to do the service in his own stead, without the consent of the lord: and, as the feudal obligation was considered as reciprocal, the lord also could not alienate his seigniory without the consent of his tenant, which consent of his was called an attornment. This restraint upon the lords soon wore away; that upon the tenants continued longer. For, when every thing came in process of time to be bought and sold, the lords would not grant a license to their tenants to aliene, without a fine being paid, apprehending that, if it was reasonable for the heir to pay a fine or relief on the renovation of his paternal estate, it was much more reasonable that a stranger should make the same acknowledgment on his admission to a newly purchased feud. With us in England, these fines seem only to have been exacted from the king’s tenants in capite, who were never able to aliene without a license: but, as to common persons, they were at liberty, by Magna Carta, [53] and the statute of quia emptores, [54] (if not earlier) to aliene the whole of their estate, to be held of he same lord, as they themselves held it of before. But the king’s tenants in capite, not being included under the general words of these statutes, could not aliene without a license: for if they did, it was in ancient strictness an absolute forfeiture of the lands; [55] though some have imagined otherwise. But this severity was mitigated by the statute I Edw.III.c.12. which ordained, that in such case the lands should not be forfeited, but a reasonable fine be paid to the king. Upon which statute it was settled, that one third of the yearly value should be paid for a license of alienation; but, if the tenant perfumed to aliene without a license, a full year’s value should be paid. [56] 

              7. THE last consequence of tenure in chivalry was escheat; which is the determination of the tenure, or dissolution of the mutual bond between the lord and tenant, from the extinction of the blood of the latter by either natural or civil means: if he died without heirs of his blood, or if his blood was corrupted and stained by commission of treason or felony; whereby every inheritable quality was entirely blotted out and abolished. In such cases the land escheated, or fell back, to the lord of the fee; that is, the tenure was determined by breach of the original condition, expressed or implied in the feudal donation. In the one case, there no heirs subsisting of the blood of the first feudatory or purchaser, to which heirs alone the grant of the feud extended: in the other, the tenant, by perpetrating an atrocious crime, showed that he was no longer to be trusted as a vassal, having forgotten his duty as a subject; and therefore forfeited his feud, which he held under the implied condition that he should not be traitor or a felon. The consequence of which in both cases was, that the gift, being determined, resulted back to the lord who gave it. [57] 

              THESE were the principal qualities, fruits, and consequences of the tenure by knight-service: a tenure, by which the greatest part of the lands in this kingdom were held, and that principally of the king in capite, till the middle of he last century; and which was created, as Sir Edward Coke expressly testifies, [58] for a military purpose; viz. for defense of he realm by the king’s own principal subjects. Which was judged to be much better than to trust to hirelings or foreigners. The description here given is that of knight-service proper; which was to attend the king in his wars. There were also some other species of knight-service; of called, though improperly, because the service or render was of a free and honorable nature, and equally uncertain as to the time of rendering as that of knight-service proper, and because they were attended with similar fruits and consequences. Such was the tenure by grand sergeanty, per magnum servitium, whereby the tenant was bound, instead of serving the king generally in wars, to do some special honorary service to the king in person; as to carry his banner, his sword, or the like; or to be his butler, champion, or other officer at his coronation. [59] It was in most other respects like knight-service; [60] only he was not bound to pay aid, [61] or escuage; [62] and, when tenant by knight-service paid five pounds for a relief on every knight’s fee, tenant by grand sergeanty paid one year’s value of his land, were it much or little. [63] Tenure by cornage, which was, to wind a horn when the Scots or other enemies entered the land, in order to warn the king’s subjects, was (like other services of the same nature) a species of grand sergeanty. [64] 

              THESE services, both of chivalry and grand sergeanty, were all personal, and uncertain as to their quantity or duration. But the personal attendance in knight-service growing troublesome and inconvenient in many respects, the tenants found means of compounding for it; by first sending others in their stead, and in process of time making a pecuniary satisfaction to the lords in lieu of it. This pecuniary satisfaction at last came to be levied by assessments, at so much for every knight’s fee; and therefore this king of tenure was called scutagium [scutage] in Latin, or servitium scuti [service money]; scutum being then a well-known denomination of money: and, in like manner it was called, in our Norman French, escuage; being indeed a pecuniary, instead of a military, service. The first time this appears to have been taken was in the 5 Hen. II. on account of his expedition to Toulouse; but it soon came to be so universal, that personal attendance fell quite into disuse. Hence we find in our ancient histories that, from this period, when our kings went to war, they levied scutages on their tenants, that is, on all the landholders of the kingdom, to defray their expenses, and to hire troops: and these assessments, in the time of Henry II, seem to have been made arbitrarily and at the king’s pleasure. Which prerogative being greatly abused by his successors, it became matter of national clamor, and king John was obliged to consent, by his Magna Carta, that no scutage should be imposed without consent of parliament. [65] But this clause was omitted in his son Henry III’s charter; where we only find, [66] that scutages or escuage should be taken as they were used to be taken tin the time of Henry II; that is, in a reasonable and moderate manner. Yet afterwards by statute 25 Edw.I.c.5&6;. and many subsequent statutes [67] it was enacted, that the king should take no aids or tasks but by the common assent of the realm. Hence it is held in our old books, that escuage or scutage could not be levied but by consent of parliament; [68] such scutages being indeed the groundwork of all succeeding subsidies, and the land-tax of later times.

              SINCE therefore escuage differed from knight-service in nothing, but as compensation differs from actual service, knight service is frequently confounded with it. And thus Littleton [69] must be understood, when he tell us, that tenant by homage, fealty, and escuage was tenant by knight- service: that is, that this tenure (being subservient to the military policy of the nation) was respected [70] as a tenure in chivalry. [71] But as the actual service was uncertain, and depended upon emergences, so it was necessary that this pecuniary compensation should be equally uncertain, and depend on the assessments of he legislature suited to those emergences. For had the escuage been a settled invariable sum, payable at certain times, it had been neither more nor less that a mere pecuniary rent; and the tenure, instead of knight service, would have then been of another kind, called socage, [72] of which we shall speak in the next chapter.

              FOR the present, I have only to observe, that by the degenerating of knight-service, or personal military duty, into escuage, or pecuniary assessments, all the advantages (either promised or real) of the feudal constitution were destroyed, and nothing but the hardships remained. Instead of forming a national militia composed of barons, knights, and gentlemen, bound by their interest, their honor, and their oaths, to defend their king and country, the whole of this system of tenures now tended to nothing else, but wretched means of raising money to pay an army of occasional mercenaries. In the mean time the families of all our nobility and gentry groaned under the intolerable burdens, which (in consequence of the fiction adopted after the conquest) were introduced and laid upon them by the subtlety and finesse of the Norman lawyers. For, besides the scutages they were assessed by themselves in parliament, they might be called upon by the king or lord paramount for aids, whenever his eldest son was to be knighted, or his eldest daughter married; not to forget the ransom of his own person. The heir, on the death of his ancestor, if of full age, was plundered of the first emoluments arising from his inheritance, by way of relief and primer seizin; and, if under age, of the whole of his estate during infancy. And then, as Sir Thomas Smith [73] very feelingly complains. “when he came to his own, after he was out of wardship, his woods decayed, houses fallen down, stock wasted and gone, lands let forth and plowed to be barren,” to make amend he was yet to pay half a year’s profits as a fine for suing out his livery; and also the price or value of his marriage, if he refused such wife as his lord and guardian had bartered for, and imposed upon him; or twice that value, if he married another woman. Add to this, the untimely and expensive honor of knighthood, to make his poverty more completely splendid. And when by these deductions his fortune was so shattered and ruined, that poor privilege allowed him, without paying an exorbitant fine for a license of alienation.

              A SLAVERY so complicated, and so extensive as this, called aloud for a remedy in a nation that boasted of her freedom. Palliatives were from time to time applied by successive acts of parliament, which assuaged some temporary grievances. Till at length the humanity of king James I consented [74] for a proper equivalent to abolish them all; though the plan then proceeded not to effect: in like manner as he had formed a scheme, and began to put it in execution, for removing the feudal grievance of heretable jurisdictions in Scotland, [75] which has since been pursued and effected by the statute 20 Geo. II. c. 43. [76] King James’s plan for exchanging our military tenures seems to have been nearly the same as that which has been since pursued; only with this difference, that, by way of compensation for the loss which the crown and other lords would sustain, an annual feefarm rent should be settled and inseparably annexed to the crown, and assured to the inferior lords, payable out of every knight’s within their respective signories. An expedient, seemingly much better than the hereditary excise, which was afterwards made the principal equivalent for these concessions. For at length the military tenures, with all their heavy appendages, were destroyed at one blow by the statute 12 Car. II. c. 24. which enacts, “that the court of wards and liveries, and all wardships, liveries, primer seizins, and ousterlemains, values and forfeitures of marriages, by reason of any tenure of the king or others, be totally taken away, And that all fines for alienations, tenures by homage, knights-service, and escuage, and also aids for marrying the daughter or knighting the son, and all tenures of he king in capite, be likewise taken away. And that all sorts of tenures, held of the king or others, be turned into free and common socage; save only tenures in frankalmoign, copyholds, and the honorary services (without the slavish part) of grand sergeanty.” A statute, which was a greater acquisition to the civil property of this kingdom than even Magna Carta itself: since that only pruned the luxuriances that had grown out of the military tenures, and thereby preserved them in vigor; but the statute of king Charles extirpated the whole, and demolished both root and branches.
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              CHAPTER THE SIXTH.

                Of the Modern English Tenures↩

              ALTHOUGH, by the means that were mentioned in the preceding chapter, the oppressive or military part of the feudal constitution was happily done away, yet we are not to imagine that the constitution itself was utterly laid aside, and a new one introduced in its room; since by the statute 123 Car.II. the tenures of socage and frankalmoign, the honorary services of grand sergeanty, and the tenure by copy of court roll were reserved; nay all tenures in general, except frankalmoign, grand sergeanty, and copyhold, were reduced to one general species of tenure, then well known and subsisting, called free and common socage. And this, being sprung from the same feudal original as the rest, demonstrates the necessity of fully contemplating that ancient system; since it is that alone, to which we can recur to explain any seeming, or real, difficulties, that may arise in our present mode of tenure.

              THE military tenure, or that by knight-service, consisted of what were reputed the most free and honorable services; but which in their nature were unavoidably uncertain in respect of the time of their performance. The second species of tenure, or free-socage, consisted also of free and honorable services; but such as were liquidated and reduced to an absolute certainty. And this tenure not only subsists to this day, but has in manner absorbed and swallowed up (since the statute of Charles the second) almost every other species of tenure. And to this we are next to proceed.

              II. SOCAGE, in its most general and extensive signification, seems to denote a tenure by any certain and determined service. And in this sense it is by our ancient writers constantly put in opposition to chivalry, or knight-service, where the render was precarious and uncertain. Thus Bracton; [1] if a man holds by a rent in money, without any escuage or sergeanty, ” id tenementum dici potest socagium “ [that tenure may be called socage]: but if you add thereto any royal service, or escuage to any, the smallest, amount, “ illud dici poterit feudum militare “ [“that shall be called military tenure”]. So too the author of Fleta; [2] ” ex donationibus servitia militaria vel magnae serjantiae non continentibus, oritur nohis quoddam nomen generale, quod est socagium.” [“The general name of socage arises from grants to which military service, or grand sergeanty, is not incident."] Littleton also [3] defines it to be, where the tenant holds his tenement of the lord by any certain service, in lieu of all other services; so that they be not services of chivalry, or knight-service. And therefore afterwards [4] he tells us, that whatsoever is not tenure in chivalry is tenure in socage: in like manner as it is defined by Finch, [5] a tenure to be done out of war. The service must therefore be certain, in order to denominate it socage; as to hold by fealty and 20 s. rent; or, by homage, fealty, and 20 s. rent; or, by homage and fealty without rent; or, by fealty and certain corporal service, as plowing the lord’s land for three days; or, by fealty only without any other service: for all these are tenures in socage. [6] 

              BUT socage, as was hinted in the last chapter, is of two sorts: free-socage, where the services are not only certain, but honorable; and villein-socage, where the services, though certain, are of a baser nature. Such as hold by the former tenure are called in Glanvil, [7] and other subsequent authors, by the name of liberi sokemanni, or tenants in free-socage. Of this tenure we are first to speak; and this, both in the nature of its service, and the fruits and consequences appertaining thereto, was always by much the most free and independent species of any. And therefore I cannot but assent to Mr. Somner’s etymology of the word; [8] who derives it from the Saxon appellation, soe, which signifies liberty or privilege, and, being joined to a usual termination, is called socage, in Latin socagium ; signifying thereby a free or privileged tenure. [9] This etymology seems to be much more just than that of our common lawyers in general, who derive it from soca, an old Latin word denoting (as they tell us) a plow: for that in ancient time this socage tenure consisted in nothing else but services of husbandry, which the tenant was bound to do to his lord, as to plow, sow, or reap for him; but that, in process of time, this service was changed into an annual rent by consent of all parties, and that, in memory of its original, it still retains the name of socage or plow-service. [10] But this by no means agrees with what Littleton himself tells us, [11] that to hold by fealty only, without paying any rent, is tenure in socage; for here is plainly no commutation for plow-service. Besides, even services, confessedly of a military nature and original, (as escuage itself, which while it remained uncertain was equivalent to knight-service) the instant they were reduced to a certainty changed both their name and nature, and were called socage. [12] It was the certainty therefore that denominated it a socage tenure; and nothing sure could be a greater liberty or privilege, than to have the service ascertained, and not left to the arbitrary calls of the lord, as in the tenures of chivalry. Wherefore also Britton, who describes socage tenure under the name of fraunke ferme, [13] tells us, that they are “lands and tenements, whereof the nature of the fee is charged by feoffment out of chivalry for certain yearly services, and in respect whereof neither homage, ward, marriage, nor relief can be demanded.” Which leads us also to another observation, that, if socage tenures were of such base and servile original, it is hard to account for the very great immunities which the tenants of them always enjoyed; of highly superior to those of the tenants by chivalry, that it was thought, in the reigns of both Edward I and Charles II, a point of the utmost importance and value to the tenants, to reduce the tenure by knight-service to fraunke ferme or tenure by socage. We may therefore, I think, fairly conclude in favor of Somner’s etymology, and the liberal extraction of the tenure in free socage, against the authority even of Littleton himself.

              TAKING this then to be the meaning of the word, it seems probable that the socage tenures were the relics of Saxon liberty, retained by such persons, as had neither forfeited them to the king, nor been obliged to exchange their tenure for the more honorable, as it was called, but at the same time more burden-some, tenure of knight-service. This is peculiarly remarkable in the tenure which prevails in Kent, called gavelkind, which is generally acknowledged to be a species of socage tenure; [14] the preservation whereof inviolate from the innovations of the Norman conqueror is a fact universally known. And those who thus preserved their liberties were said to hold in free and common socage.

              As therefore the grand criterion and distinguishing mark of this species of tenure are the having its renders or services ascertained, it will include under it all other methods of holding free lands, by certain and invariable rents and duties: and, in particular, petit sergeanty, tenure in burgage, and gavelkind.

              WE may remember, that by the statute 12 Car.II. grand sergeanty is not itself totally abolished, but only the slavish appendages belonging to it; for the honorary services (such as carrying the king’s sword or banner, officiating as his butler, carver, etc, at the coronation) are still reserved. Now petit sergeanty bears a great resemblance to grand sergeanty; for as the one is personal service, so the other is a rent or render, both tending to some purpose relative to the king’s person. Petit sergeanty, as defined by Littleton, [15] consists in holding lands of the king by the service of rendering to him annually some small implement of war, as a bow, a sword, a lance, an arrow, or the like. This, he says, [16] is but socage in effect; for it is no personal service, but a certain rent: and, we may add, it is clearly no predial service, or service of the plow, but in all respects liberum et commune socagium [free and common socage]; only, being held of the king, it is by way of eminence dignified with the title of parvum servitium regis, or petit sergeanty. And Magna Carta respects it in this light, when it enacts, [17] that no wardship of the lands or body shall be claimed by the king in virtue of a tenure by petit sergeanty.

              TENURE in burgage is described by Glanvil, [18] and is expressly said by Littleton, [19] to be but tenure in socage; and it is where the king or other person is lord of an ancient borough, in which the tenements are held by a rent certain. [20] It is indeed only a king o town socage; as common socage, by which other lands are held, is usually of a rural nature. A borough, as we have formerly seen, is distinguished from other towns by the right of sending members to parliament; and, where the right of election is by burgage tenure, that alone is a proof of the antiquity of the borough. Tenure in burgage therefore, or burgage tenure, is where houses, or lands which were formerly the site of houses, in an ancient borough, are held of some lord in common socage, by a certain established rent. And these seem to have withstood the shock of the Norman encroachments principally on account of their insignificance, which made it not worth while to compel them to an alteration of tenure; as an hundred of them put together would scarce have amounted to a knight’s fee. Besides, the owners of them, being chiefly artificers and persons engaged in trade, could not with any tolerable propriety be put on such a military establishment, as the tenure in chivalry was. And here also we have again an instance, where a tenure is confessedly in socage, and yet is impossible ever to have been held by plow-service; since the tenants must have been citizens or burghers, the situation frequently a walled town, the tenement a single house; so that none of the owners was probably master of a plow, or was able to use one, if he had it. The free socage therefore, in which these tenements are held, seems to be plainly a remnant of Saxon liberty; which may also account for the great variety of customs, affecting these tenements so held in ancient burgage: the principal and most remarkable of which is that called Borough-English, so named in contradistinction as it were to the Norman customs, and which is taken notice of by Glanvil, [21] and by Littleton; [22] viz. that the youngest son, and not the eldest, succeeds to the burgage tenement on the death of his father. For which Littleton [23] gives this reason; because the youngest son, by reason of his tender age, is not so capable as the rest of his brethren to help himself. Other authors [24] have indeed given a much stranger reason for this custom, as if the lord of the fee had anciently a right to break the seventh commandment with his tenant’s wife on her wedding-night; and that therefore the tenement descended not to the eldest, but the youngest, son, who was more certainly the offspring of the tenant. But I cannot learn that ever this custom prevailed in England, though it certainly did in Scotland, (under the name of mercheta or marcheta) till abolished by Malcolm III. [25] And perhaps a more rational account than either may be fetched (though at a sufficient distance) from the practice of the Tartars; among whom, according to father Duhalde, this custom of descent of the youngest son also prevails. That nation is composed totally of shepherds and herdsmen; and the elder sons, as soon as they are capable of leading a pastoral life, migrate from their father with a certain allotment of cattle; and go to seek a new habitation. The youngest son therefore, who continues latest with the father, is naturally the heir of his house, the rest being already provided for. And thus we find that, among many other northern nations, it was the custom for all the sons but one to migrate from the father, which one became his heir. [26] So that possibly this custom, wherever it prevails, may be the remnant of that pastoral state of our British and German ancestors, which Caesar and Tacitus describe. Other special customs there are in burgage tenures; as that the wife shall be endowed of all her husband’s tenements, [27] and not of the third part only, as at the common law: and that a man might dispose of his tenements by will, [28] which, in genera, was not permitted after the conquest till the reign of Henry the eighth; though in the Saxon times it was allowable. [29] A pregnant proof that these liberties of socage tenure were fragments of Saxon liberty.

              THE nature of the tenure in gavelkind affords us a still stronger argument. It is universally known what struggles the Kentishmen made to preserve their ancient liberties; and with how much success those struggles were attended. And as it is principally here that we meet with the custom so gavelkind, (though it was and is to be found in some other parts of the kingdom [30]) we may fairly conclude that this was a part of those liberties; agreeably to Mr. Selden’s opinion, that gavelkind before the Norman conquest was the general custom of the realm. [31] The distinguishing properties of this tenure are various: some of the principal are these; 1. The tenant is of age sufficient to aliene his estate by feoffment at the age of fifteen. [32] 2. The estate does not escheat in case of an attainder and execution for felony; their maxim being, “the father to the bough, the son to the plow.” [33] 3. In most places he had a power of devising land by will, before the statute for that purpose was made. [34] 4. The lands descend, not to the eldest, youngest, or any one son only, but to all the sons together; [35] which was indeed anciently the most usual course of descent all over England, [36] though in particular places particular customs prevailed. These, among other properties, distinguished this tenure in a most remarkable manner: and yet it is held to be only a species of a socage tenure, modified by the custom of the country; being held by suit of court and fealty, which is a service in its nature certain. [37] Wherefore, by a charter of king John, [38] Hubert arch-bishop of Canterbury was authorized to exchange the gavelkind tenures holed of the fee of Canterbury into tenures by knight-service; and by statute 31 Hen.VIII.c.3. for disgavelling the lands of diverse lords and gentlemen in the county of Kent, they are directed to be descendible for the future like other lands, which were never held by service of socage. Now the immunities which the tenants in gavelkind enjoyed were such, as we cannot conceive should be conferred upon mere plowmen, or peasants: from all which I think it sufficiently clear, that tenures in free socage are in general of a nobler original than is assigned by Littleton, and after him by the bulk of our common lawyers.

              HAVING thus distributed and distinguished the several species of tenure in free socage, I proceed next to show that this also partakes very strongly of the feudal nature. Which may probably arise from its ancient Saxon original; since (as was before observed [39]) feuds were not unknown among the Saxons, though they did not form a part of their military policy, nor were drawn out into such arbitrary consequences as among the Normans. It seems therefore reasonable to imagine, that socage tenure existed in much the same state before the conquest as after; that in Kent it was preserved with a high hand, as our histories inform us it was, and that the rest of the socage tenures differed through England escaped the general fate of other property, partly out of favor and affection to their particular owners, and partly from their own insignificance; since I do not apprehend the number of socage tenures soon after the conquest to have been very considerable, nor their value by any means large; till by successive charters of enfranchisement granted to the tenants, which are particularly mentioned by Britton, [40] their number and value began to swell so far, as to make a distinct, and justly envied, part of our English system of tenures.

              HOWEVER this may be, the tokens of their feudal original will evidently appear from a short comparison of the incidents and consequences of socage tenure with those of tenure in chivalry; remarking their agreement or difference as we go along.

              1. IN the first place, then both were held of superior lords; of the king as lord paramount, and sometimes of a subject or mesne lord between the king and the tenant.

              2. BOTH were subject to the feudal return, render, rent, or service, of some sort or other, which arose from a supposition of an original grant from the lord to the tenant. In the military tenure, or more proper feud, this was from its nature uncertain; in socage, which was a feud of the improper kind, it was certain, fixed, and determinate, (though perhaps nothing more than bare fealty) and so continues to this day.

              3. BOTH were, from their constitution, universally subject (over and above all other render) to the oath of fealty, or mutual bond of obligation between the lord and tenant. [41] Which oath of fealty usually draws after it suit to the lord’s court. And this oath every lord, of whom tenements are held at this day, may and ought to call upon his tenants to take in his court baron; if it be only for the reason given by Littleton, [42] that if it be neglected, it will by long continuance of time grow out of memory (as doubtless it frequently has) whether the land be held of the lord or not; and so he may lose his seigniory, and the profit which may accrue to him by escheats and other contingencies. [43] 

              4. THE tenure in socage was subjects, of common right, to aids for knighting the son and marrying the eldest daughter: [44] which were fixed by the statute Westm. 1.c.36.at 20 s. for every 20£ per annum so held; as in knight-service. These aids, as in tenure by chivalry, were originally mere benevolences, though afterwards claimed as matter of right; but were all abolished by the statute 12. Car. II.

              5. RELIEF is due upon socage tenure, as well as upon tenure in chivalry: but the manner of taking it is very different. The relief on a knight’s fee was 5 £ or one quarter of the supposed value of the land; but a socage relief is one year’s rent or render, payable by the tenant to the lord, be the same either great or small: [45] and therefore Bracton [46] will not allow this to be properly a relief, but quaedam praestatio loco relevii in recognitionem domini [a sum of money paid instead of a relief as an acknowledgment of the lord]. So too the statute 28 Edw. I. c.1. declares, that a free sokeman shall give no relief, but shall double his rent after the death of his ancestor, according to that which he has used to pay his lord, and shall not be grieved above measure. Reliefs in knight-service were only payable, if the heir at the death of his ancestor was of full age: but in socage they were due, even though the heir was under age, because the lord has no wardship over him. [47] The statute of Charles II reserves the reliefs incident to socage tenures; and therefore, wherever lands in fee simple are held by a rent, relief is still due of common right upon the death of the tenant. [48] 

              6. PRIMER seizin was incident to the king’s socage tenants in capite, as well as to those by knight-service. [49] But tenancy in capite as well as primer seizins, are also, among the other feudal burdens, entirely abolished by the statute.

              7. WARDSHIP is also incident to tenure in socage; but of a nature very different from that incident to knight-service. For if the inheritance descend to an infant under fourteen, the wardship of him shall not belong to the lord of the fee; because, in this tenure no military or other personal service being required, in this tenure no military or other personal service being required, there is no occasion for the lord to take the profits, in order to provide a proper substitute for his infant tenant: but his nearest relation (to whom the inheritance cannot descend) shall be his guardian in socage, and have the custody of his land and body till he arrives at the age of fourteen. The guardian must be such a one, to whom the inheritance by no possibility can descend; as was fully explained, together with the reasons for it, in the former book of these commentaries. [50] At fourteen this wardship in socage ceases, and the heir may oust the guardian, and call him to account for the rents and profits: [51] for at this age the law supposes him capable of choosing a guardian for himself. It was in this particular, of wardship, as also in that of marriage, and in the certainty of the render or service, that the socage tenures had of much the advantage of the military ones. But as the wardship ceased at fourteen, there was this disadvantage attending it; that young heirs, being left at so tender an age to choose their own guardians till twenty one, they might make an improvident choice. Therefore, when almost all the lands of the kingdom were turned into socage tenures, the same statute 12 Car.II.c.24. enacted, that it should be in the power of any father by will to appoint a guardian, till his child should attain the age of twenty one. And, if no such appointment be made, the court of chancery will frequently interpose, to prevent an infant heir form improvidently exposing himself to ruin.

              8. MARRIAGE, or the valor maritagii [value of the marriage], was not in socage tenure any perquisite or advantage to the guardian, but rather the reverse. For, if the guardian married his ward under the age of fourteen, he was bound to account to the ward for the value of the marriage, even though he took nothing for it, unless he married him to advantage. [52] For the law, in favor of infants, is always jealous of guardians, and therefore in this case it made them account, not only for what they did, but also for what they might, receive on the infants’s behalf; lest by some collusion the guardian should have received the value, and not brought it to account: but, the statute having destroyed all values of marriages, this doctrine of course is ceased with them. At fourteen years of out any consent of his guardian, till the late act for preventing clandestine marriages. These doctrines of wardship and marriage in socage tenure were so diametrically opposite to those in knight-service, and so entirely agree with those parts king Edward’s laws, that were restored by Henry the first’s charter, as might alone convince us that socage was of a higher original than the Norman conquest.

              9. FINES for alienations were, I apprehend, due for lands held of the king in capite by socage tenure, as well as in case of tenure by knight-service: for the statutes that relate to this point, and Sir Edward Coke’s comment on them, [53] speaks generally of all tenants in capite, without making any distinction; though now all fines for alienation are demolished by the statute of Charles the second,

              10. ESCHEATS are equally incident to tenure in socage, as they were to tenure by knight-service; except only in gavelkind lands, which are (as is before-mentioned) subject to no escheats for felony, though they are to escheats for want of heirs. [54] 

              THUS much for the two grand species so tenure, under which almost all the free lands of lands of the kingdom were held till the restoration in 1660, when the former was abolished and sunk into the latter: so that lands of both sorts are now held by the one universal tenure of free and common socage.

              THE other grand division of tenure, mentioned by Bracton as cited in the preceding chapter, is that of villenage, as contradistinguished from liberum tenementum, or frank tenure. And this (we may remember) he subdivides into two classes, pure, and privileged, villenage: from whence have arisen two other species of our modern tenures.

              III. FROM the tenure of pure villenage have sprung our present copyhold tenures, or tenure by copy of court roll at the will of the lord in order to obtain a clear idea of which, it will be previously necessary to take a short view of the original and nature of manors.

              MANORS are in substance as ancient as the Saxon constitution, though perhaps differing a little, in some immaterial circumstances, from those that exist at this day: [55] just as we observed of feuds, that they were partly known to our ancestors, even before the Norman conquest. A manor, manerium, a manendo [from remaining], because the usual residence of the owner, seems to have been a district of ground, held by lords or great personages who kept in their own hands so much land as was necessary for the use of their families, which were called terrae dominicales, or demesne lands; being occupied by the lord, or dominus manerii [lord of the manor], and his servants. The other tenemental lands they distributed among their tenants; which from the different modes of tenure were called and distinguished by two different names. First, book-land, or charter-land, which was held by deed under certain rents and free services, and in effect differed nothing from free socage lands: [56] and from hence have arisen all the freehold which hold of particular manors, and owe suit and service to the same. The other species was called folk-land, which was held by no assurance in writing, but distributed among the common folk or people at the pleasure of the lord, and resumed at his discretion; being indeed land held in villenage, which we shall presently describe more at large. The residue of the manor, being uncultivated, was termed the lord’s waste, and served for public roads, and for common of pasture to the lord and his tenants. Manors were formerly called baronies, as they still are lordships: and each lord or baron was empowered to hold a domestic court, called the court-baron, and for settling disputes of property among the tenants. This court is an inseparable ingredient of every manor; and if the number of suitors should so fail, as not to leave sufficient to make a jury or homage, that is, two tenants at the least, the manor itself is lost.

              BEFORE the statute of quia emptores [because purchasers], 18 Edw. I. the king’s greater barons, who had a large extent of territory held under the crown, granted out frequently smaller manors to inferior persons to be held of themselves; which do therefore now continue to be held under a superior lord, who is called in such cases the lord paramount over all these manors: and his seigniory is frequently termed an honor, not a manor, especially if it has be longed to an ancient feudal baron, or has been at any time in the hands of the crown. In imitation whereof, these inferior lords began to carve out and grant to other still more minute states, to be held as of themselves, and were so proceeding downwards in infinitum [forever]; till the superior lords observed, that by this method of subinfeudation they lost all their feudal profits, of wardships, marriages, and escheats, which fell into the hands of these mesne or middle lords, who were the immediate superiors of the terre-tenant, or him who occupied the land. This occasioned the statute of Westm.3.3 or quia emptores, 18 Edw. I. to be made; which directs, that upon all sales or feoffments of land, the feoffee shall hold the same, not of his immediate feoffor, but of the chief lord of the fee, of whom such feoffor himself held it. And from hence it is held, that all manor existing at this day, must have existed by immemorial prescription; or at least ever since the 18 Edw. I. when the statute of quia emptores was made. For no new manor can have been created since that statute: because it is essential to a manor, that there be tenants who hold of the lord, and that statute enacts, that for the future no subject shall create any new tenants to hold of himself.

              NOW with regard to the sold-land, or estates held in villenage, this was a species of tenure neither strictly feudal, Norman, or Saxon; but mixed and compounded of them all: [57] and which also, no account of the heriots that usually attend it, may seem to have somewhat Danish in its composition. Under the Saxon government there were, as Sir William Temple speaks, [58] a sort of people in a condition of downright servitude, used and employed in the most servile works, and belonging, both they, their children, and effects, to the lord of the soil, like the rest of the cattle or stock upon it. These seem to have been those who held what was called the folk-land, from which they were removable at the lord’s pleasure. On the arrival of the Normans here, it seems not improbable, that they, who were strangers to any other than a feudal state, might give some sparks of enfranchisement to such wretched persons as fell to their share, by admitting them, as well as others, to the oath of fealty; which conferred a right of protection, and raised the tenant to a kind of estate superior to downright slavery, but inferior to every other condition. [59] This they called villenage, and the tenants villeins, either from the word vilis [vile], or else, as Sir Edward Coke tells us, [60] a villa [a village]; because they lived chiefly in villages, and were employed in rustic works of the most sordid kind: like the Spartan belotes, to whom alone the culture of the lands was consigned; their rugged masters, like our northern ancestors, esteeming war the only honorable employment of mankind.

              THESE villeins, belonging principally to lords of manors, were either villeins regardant, that is, annexed to the manor or land; or else they were in gross, or at large, that is, annexed to the person of the lord, and transferable by deed from one owner to another. [61] They could not leave their lord without his permission; but, if they ran away, or were purloined from him, might be claimed and recovered by action, like beasts or other chattels. They held indeed small portions of land by way of sustaining themselves and families; but it was at the mere will of the lord, who might dispossess them whenever he pleased: and it was upon villein services, that is, to carry out dung, to hedge and ditch the lord’s demesnes, and any other the meanest offices: [62] and these services were not only base, but uncertain both as to their time and quantity. [63] A villein, in short, was in much the same state with us, as lord Molesworth [64] describes to be that of the boors in Denmark, and Stiernhook [65] attributes also to the traals or slaves in Sweden; which confirms the probability of their being in some degree monuments of the Danish tyranny. A villein could acquire no property either in lands or goods; but, if he purchased either, the lord might enter upon them, oust the villein, and seize them to his own use, unless he contrived to dispose of them again before the lord had seized them; for the lord had then lost his opportunity. [66] 

              IN many places also a fine was payable to the lord, if the villein presumed to marry his daughter to any one without leave from the lord: [67] and, by the common law, the lord might also bring an action against the husband for damages in thus purloining his property. [68] For the children of villeins were also in the same state of bondage with their parents; whence they were called in Latin, nativi, which gave rise to the female appellation of a villein, who was called a neife. [69] In case of a marriage between a freeman and a neife, or a villein and a freewoman, the issue followed the condition of the father, being free if he was free, and villein if he was villein; contrary to the maxim of the civil law, that partus sequitur ventrem [offspring follows the mother]. But no bastard could be born a villein, because by another maxim of our law he is nullius filius [son of nobody]; and as he can gain nothing by inheritance, it were hard that he should lose his natural freedom by it. [70] The law however protected the persons of villeins, as the king’s subjects, against atrocious injuries of the lord: for he might not kill, or maim his villein; [71] though he might beat him with impunity, since the villein had no action or remedy at law against his lord, but in case of the murder of his ancestor or the maim of his own person. Niefes indeed had also an appeal of rape, in case the lord violated them by force. [72] 

              VILLEINS might be enfranchised by manumission, which is either express or implied: express; as where a man granted to the villein a deed of manumission: [73] implied; as where a man bound himself in a bond to his villein for a sum of money, granted him an annuity by deed, or gave him an estate in fee, for life, or years: [74] for this was dealing with his villein on the footing of a freeman; it was in some of the instances giving him an action against his lord, and in others vesting an ownership in him entirely inconsistent with his former state of bondage. So also if the lord brought an action against his villein, this enfranchised him; [75] for, as the lord might have a short remedy against his villein, by seizing his goods, (which was more than equivalent to any damages he could recover) the law, which is always ready to catch at any thing in favor of liberty, presumed that by bringing this action he meant to set his villein on the same footing with himself, and therefore held it an implied manumission. But, in case the lord indicted him for felony, it was otherwise; for the lord could not inflict a capital punishment on his villein, without calling in the assistance of the law.

              VILLEINS, by this and many other means, in process of time gained considerable ground on their lords; and in particular strengthened the tenure of their estates to that degree, that they came to have in them an interest in many places full as good, in others better than their lords. For the good nature and benevolence of many lords of manors having, time out of mind, permitted their villeins and their children to enjoy their possessions without interruption, in a regular course of descent, the common law, of which custom is the life, now gave them title to prescribe against their lords; and, on performance of the same services, to hold their lands, in spite of any determination of the lord’s will. For, though in general they are still said to hold their estates at the will of the lord, yet it is such a will as is agreeable to the custom of the manor; which customs are preserved and evidenced by the rolls of the several courts baron in which they are entered, or kept on foot by the constant immemorial usage of the several manors in which the lands lie. And, as such tenants had nothing to show for their estates but these customs, and admissions in pursuance of them, entered on those rolls, or the copies of such entries witnessed by the steward, they now began to be called tenants by copy of court roll, and their tenure itself a copyhold. [76] 

              THUS copyhold tenures, as Sir Edward Coke observes, [77] although very meanly descended, yet come of an ancient house; for, from what has been premised it appears, that copyholders are in truth no other but villeins, who, by a long series of immemorial encroachments on the lord, have at last established a customary right to those estates, which before were held absolutely at the lord’s will. Which affords a very substantial reason for the great variety of customs that prevail in different manors, with regard both to the descent of the estates, and the privileges belonging to the tenants. And these encroachments grew to be so universal, that when tenure in villenage was virtually abolished, (though copyholds were reserved) by the statute of Charles II, there was hardly a pure villein left in the nation. For Sir Thomas Smith [78] testifies, that in all his time (and he was secretary to Edward VI) he never knew any villein in gross throughout the realm; and the few villeins regardant that were then remaining were such only as had belonged to bishops, monasteries, or other ecclesiastical corporations, in the preceding times of popery. For he tells us, that “the holy fathers, monks, and friars, had in their confessions, and specially in their extreme and deadly sickness, convinced the laity how dangerous a practice it was, for one Christian man to hold another in bondage: so that temporal men, by little and little, by reason of that terror in their consciences, were glad to manumit all their villeins. But the said holy fathers, with the abbots and priors, did not in like sort by theirs; for they also had a scruple in conscience to impoverish and despoil the church so much, as to manumit such as were bond to their churches, or to the manors which the church had gotten; and so kept their villeins still.” By these several means the generality of villeins in the kingdom have long ago sprouted up into copyholders: their persons being enfranchised by manumission or long acquiescence; but their estates, in strictness, remaining subject to the same servile conditions and forfeitures as before; though, in general, the villein services are usually commuted for a small pecuniary quit-rent. [79] 

              As a farther consequence of what has been premised, we may collect these two main principles, which are held [80] to be the supporters of a copyhold tenure, and without which it cannot exist; 1. That the lands be parcel of, and situate within, that manor, under which it is held. 2. That they have been demised, or demisable, by copy of court roll immemorially. For immemorial custom is the life of all tenures by copy; so that no new copyhold can, strictly speaking, be granted at this day.

              IN some manors, where the custom has been to permit the heir to succeed the ancestor in his tenure, the estates are styled copyholds of inheritance; in others, where the lords have been more vigilant to maintain their rights, they remain copyholds for life only: for the custom of the manor has in both cases so far superseded the will of the lord, that, provided the services be performed or stipulated for by fealty, he cannot, in the first in stance, refuse to admit the heir of his tenant upon his death; nor, in the second, can he remove his present tenant so long as he lives, though he holds nominally be the precarious tenure of his lord’s will.

              THE fruits and appendages of a copyhold tenure, that it has in common with free tenures, are fealty, services (as well in rents as otherwise reliefs, and escheats. The two latter belong only to copyholds of inheritance; the former to those life also. But, besides these, copyholds have also heriots, wardship, and fines. Heriots, which I think are agreed to be a Danish custom, and of which we shall say more hereafter, are a render of the best beast or other good (as the custom may be) to the lord on the death of the tenant. This is plainly a relic of villein tenure; there being originally less hardship in it, when all the goods and chattels belonged to the lord, and he might have seized them even in the villein’s lifetime. These are incident to both species of copyhold; but wardship and fines to those of inheritance only.

              Wardship, in copyhold estates, partakes both of that in chivalry and that in socage. Like that in chivalry, the lord is the legal guardian, who usually assigns some relation of he infant tenant to act in his stead: and he, like guardian in socage, is accountable to his ward for the profits. Of fines, some are in the nature of primer seizins, due on the death of each tenant, others are mere fines for alienation of the lands; in some manors only one of these sorts can be demanded, in some both, and in others neither. They are sometimes arbitrary and at the will of the lord, sometimes fixed by custom: but, even when arbitrary, the courts of law, in favor of the liberty of copyholders, have tied them down to be reasonable in their extent; otherwise they might amount to a disherison [disinheritance] of the estate. No fine therefore is allowed to be taken upon descents and alienation, (unless in particular circumstances) of more than two years improved value of the estate. [81] From this instance we Mary judge of the favorable disposition, that the law of England (which is a law of liberty) has always shown to this species of tenants; by removing, as far as possible, every real badge of slavery from them, however some nominal ones may continue. It suffered custom very early to get the better of the express terms upon which they held their lands; by declaring, that the will of the lord was to be interpreted by the custom of the manor:, whereon custom has been suffered to grow up to the prejudice of the lord, as in this case of arbitrary fines, the law itself interposes in an equitable method, and will not suffer the lord to extend his power so far, as to disinherit the tenant.

              THUS much for the ancient tenure of pure villenage, and the modern one of copyhold at the will of the lord, which is lineally descended from it.

              IV. THERE is yet a fourth species of tenure, described by Bracton under the name sometimes of privileged villenage, and sometimes of villein-socage. This, he tells us, [82] is such as has been held of the kings of England from the conquest downward; that the tenants herein ” villana faciunt servitia, sed certa et determinata “ [“they perform villein services but certain and fixed”]; that they cannot aliene or transfer their tenements by grant or feoffment, any more than our villeins can; but must surrender them to the lord or his steward, to be again granted out and held in villenage. And from these circumstances we may collect, that what he here describes is no other than exalted species of copyhold, subsisting at this day, viz, the tenure in ancient demesne: to which, as partaking of the baseness of villenage in the nature of its services, and the freedom of socage in their certainty, he has therefore given a name compounded out of both, and calls it villanum socagium [villein socage].

              Ancient demesne consists of those lands or manors, which, though now perhaps granted out to private subjects, were actually in the hands of the crown in the time of Edward the confessor, or William the conqueror; and so appear to have been by the great survey in the exchequer called domesday book. [83] The tenants of these lands, under the crown, were not all of the same order or degree. Some of them, as Britton testifies, [84] continued for a long time pure and absolute villeins, dependent on the will of the lord: and those who have succeeded them in their tenures now differ from common copyholders in only a few points. [85] Others were in great measure enfranchised by the royal favor: being only bound in respect of heir lands to perform some of the better sort of villein services, but those determinate and certain; as, to plow the king’s land, to supply his court with provisions, and the like; all of which are now changed into pecuniary rents: and in consideration hereof they had many immunities and privileges granted to them; [86] as, to try the right of their property in a peculiar court of their own, called a court of ancient demesne, by a peculiar process denominated a writ of right close; [87] not to pay toll or taxes; not to contribute to the expenses of knights of the shire; not to be put on juries, and the like. [88] 

              THESE tenants therefore, though their tenure be absolutely copyhold, yet have an interest equivalent to a freehold: for, though their services were of a base and villenous original, [89] yet the tenants were esteemed in all other respects to be highly privileged villeins; and especially in this, that their services were fixed and determinate, and that they could not be compelled (like pure villeins) to relinquish these tenements at the lord’s will, or to hold them against their own: ” it ideo,” say Bracton, ” dicuntur liberi.” [“Therefore they are called free."] Britton also, from such their freedom, calls them absolutely sokemans, and their tenure sokemanries; which he describes [90] to be “by grand sergeanty, nor by Petit, but by simple service, being from their ancient demesne.” And the same name is also given them in Fleta. [91] Hence Fitzherbert observes, [92] that no lands; are ancient demesne, but lands held in socage: that is, not in free and common socage, but in this amphibious, subordinate class, of villein-socage. And it is possible, that as this species of socage tenure is plainly founded upon predial services, or services of the plow, it may have given cause to imagine that all socage tenures arose from the same original; for want of distinguishing, with Bracton, between free-socage or socage of frank-tenure, and villan-socage or socage of ancient demesne.

              LANDS held by this tenure are therefore a species of copyhold, and as such preserved and exempted from the operation of the statute of Charles II. yet they differ from common copyholds, principally in the privileges before-mentioned: as also they differ from freeholders by one especial mark and tincture of villenage, noted by Bracton and remaining to this day; viz. that they cannot be conveyed from man to man by the general common law conveyances of feoffment, and the rest; but must pass by surrender to the lord or his steward, in the manner of common copyholds: yet with this difference, [93] that, in these surrenders of lands in ancient demesne of frank tenure, it is not used to say “to hold at the will of the lord” in their copies, but only “to hold according to the custom of the manor.”

              THUS have we taken a compendious view of the principal and fundamental points of the doctrine of tenures, both ancient and modern, in which we cannot but remark the mutual connection and dependence that all of them have upon each other. And upon the whole it appears, that, whatever changes and alterations these tenures have in process of time undergone, from the Saxon era to the 12 Car. II, all lay tenures are now in effect reduced to two species; free tenure in common socage; and base tenure by copy of court roll.

              I MENTIONED lay tenures only; because there is still behind one other species of tenure, reserved by the statute of Charles II, which is of a spiritual nature, and called the tenure in frankalmoign.

              V. TENURE in frankalmoign, in libera eleemosyna, or free alms, is that, whereby a religious corporation, aggregate or sole, holds lands of the donor to them and their successors for ever. [94] The service, which they were bound to render for these lands was not certainly defined; but only in general to pray for the souls of the donor and his heirs, dead or alive; and therefore they did no fealty, (which is incident to all other services but this [95]) because this divine service was of a higher and more exalted nature. [96] this is the tenure, by which almost all the ancient monasteries and religious houses held their lands; and by which the parochial clergy, and very many ecclesiastical and eleemosynary foundations, hold them at this day; [97] the nature of the service being upon the reformation altered, and made conformable to the purer doctrines of the church of England. It was an old Saxon tenure; and continued under the Norman revolution, through the great respect that was shown to religion and religious men in ancient times. Which is also the reason that tenants in frankalmoign were discharged of all other services, except the trinoda necessitas, of repairing the highways, building castles, and repelling invasions: [98] just as the druids, among the ancient Britons, had omnium rerum immunitatem [99] [exemption from all offices]. And, even at present, this is a tenure of a nature very distinct from all others; being not in the least feudal, but merely spiritual. For if the service be neglected, the law gives no remedy by distress or otherwise to the lord of whom the lands are held; but merely a complaint to the ordinary or visitor to correct it. [100] Wherein it materially differed from what was called tenure by divine service: in which the tenants were obliged to do some special divine services in certain; as to sing so many masses, to distribute such a sum in alms, and the like; which, being expressly defined and prescribed, could with no kind of propriety be called free alms; especially as for this, if unperformed, the lord might distrain, without any complaint to the visitor. [101] All such donations are indeed now out of use: for, since the statute of quia emptores, 18 Edw. I, none but the king can give lands to be held by this tenure. [102] So that I only mention them, because frankalmoign is excepted by name in the statute of Charles II, and therefore subsists in many instances at this day. Which is all that shall be remarked concerning it; herewith concluding our observations on the nature of tenures.
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              CHAPTER THE SEVENTH.

                Of Freehold Estates, of Inheritance↩

              THE next objects of our disquisitions are the nature and properties of estates. An estate in lands, tenements, and hereditaments, signifies such interest as the tenant has therein: so that if a man grants all his estate to another and his heirs, every thing that he can possibly grant shall pass thereby. [1] It is called in Latin, status ; it signifying the condition, or circumstance, in which the owner stands, with regard to his property. And, to ascertain this with proper precision and accuracy, estates may be considered in a threefold view: first, with regard to the quantity of interest which the tenant has in the tenement: secondly, with regard to the time at which that quantity of interest is to be enjoyed: and, thirdly, with regard to the number and connections of the tenants.

              FIRST, with regard to the quantity of interest which the tenant has in the tenement, this is measured by its duration and extent. Thus, either his right of possession is to subsist for an uncertain period, during his own life, or the life of another man; to determine at his own decease, or to remain to his descendants after him: or it is circumscribed within a certain number of years, month, or days: or, lastly, it is infinite and unlimited, being vested in him and his representatives for ever. And this occasions the primary division of estates, into such as are free hold, and such as are less than freehold.

              AN estate of freehold, liberum tenementum, or franktenement, is defined by Britton [2] to be “the possession of the soil by a freeman.” And St.Germyn [3] tells us, that “the possession of the land is called in the law of England the franktenement or free-hold.” Such estate therefore, and no other, as requires actual possession of the land, is legally speaking freehold: which actual possession can, by the course of the common law, be only given by the ceremony called livery of seizin, which is the same as the feudal investiture. And from these principles we may extract this description of a freehold; that it is such an estate in lands as is conveyed by livery of seizin; or, in tenements of an incorporeal nature, by what is equivalent thereto. And accordingly it is laid down by Littleton, [4] that where a freehold shall pass, it behooves to have to have livery of seizin. As therefore estates of inheritance and estates for life could not by common law be conveyed without livery of seizin, these are properly estates of freehold; and, as no other estates were conveyed with the same solemnity, therefore no others are properly freehold estates.

              ESTATES of freehold then are divisible into estates of inheritance, and estates not of inheritance. The former are again divided into inheritances absolute or fee-simple; and inheritances limited, one species of which we usually call fee-tail.

              1. TENANT in fee-simple (or, as he is frequently styled, tenant in fee) is he that has lands, tenements, or hereditaments, to hold to him and his heirs for ever; [5] generally, absolutely, and simply; without mentioning what heirs, but referring that to his own pleasure, or to the disposition of the law. The true meaning of the word fee ( feudum) is the same with that of feud or fief, and in its original sense it is taken in contradistinction to allodium; [6] which latter the writers on this subject define to be every man’s own land, which he possesses merely in his own right, without owing any rent or service to any superior. This is property in its highest degree; and the owner thereof has absolutum et directum dominium [absolute and direct ownership], and therefore it is said to be seized thereof absolutely in dominico suo, in his own demesne. But feudum, or fee, is that which is held of some superior, on condition or rendering him service; in which superior the ultimate property of the land resides. And therefore Sir Henry Spelman [7] defines a feud or fee to be the right which the vassal or tenant has in lands, to use the same, and take the profits thereof to him and his heirs, rendering to the lord his due services; the mere allodial propriety of the soil always remaining in the lord. This allodial property no subject in England has; [8] it being a received, and now undeniable, principle in the law, that all the lands in England are held mediately or immediately of the king. The king therefore only has absolutum et directum dominium ; [9] but all subject’s lands are in the nature of feudum or fee; whether derived to them by descent from their ancestors, or purchased for a valuable consideration; for they cannot come to any man by either of those ways, unless accompanied with those feudal clogs, which were laid upon the first feudatory when it was originally granted. A subject therefore has only the usufruct, and not the absolute property of the soil; or, as Sir Edward Coke expresses it, [10] he has dominium utile, but not dominium directum. And hence it is that, in the most solemn acts of law, we express the strongest and highest estate, that any subject can have, by these words; “he is seized thereof in his demesne, as of fee.” It is a man’s demesne, dominicum, or property, since it belongs to him and his heirs for ever: yet this dominicum, property, or demesne, is strictly not absolute or allodial, but qualified or feudal: it is his demesne, as of fee; that is, it is not purely and simply his own, since it is held of a superior lord, in whom the ultimate property resides.

              THIS is the primary sense and acceptation of the word fee. But (as Sir Martin Wright very justly observes [11]) the doctrine, “that all lands are held,” having been for so many ages a fixed and undeniable axiom, our English lawyers do very rarely (of late years especially) use the word fee in this its primary original sense, in contradistinction to allodium or absolute property, with which they have no concern; but generally use it to express the continuance or quantity of estate. A fee therefore, in general, signifies an estate of inheritance; being the highest and most extensive interest that a man can have in a feud: and, when the term is used simply, without any other adjunct, or has the adjunct of simple annexed to it, (as, a fee, or, a fee-simple) it is used in contradistinction to a fee conditional at the common law, or a fee-tail by the statute; importing an absolute inheritance, clear of any condition, limitation, or restrictions to particular heirs, but descendible to the heirs general, whether male or female, lineal or collateral. And in no other sense than this is the king said to be seized in fee, he being the feudatory of no man. [12] 

              TAKING therefore fee for the future, unless where otherwise explained, in this its secondary sense, as a state of inheritance, it is applicable to, and may be had in, any kind of hereditaments either corporeal or incorporeal. [13] But there is this distinction between the two species of hereditaments; that, of a corporeal inheritance a man shall be said to be seized in his demesne, as of fee; of an incorporeal one he shall only be said to be seized as of fee, and not in his demesne. [14] For, as incorporeal hereditaments are in their nature collateral to, and issue out of, lands and houses, [15] their owner has no property, dominicum, or demesne, in the thing itself, but has only something derived out of it; resembling the servitudes, or services, of the civil law. [16] The dominicum or property is frequently in one man, while the appendage or service is in another. Thus Gaius may be seized as of fee, of a way going over the land, of which Titius is seized in his demesne as of fee. The fee-simple or inheritance of lands and tenements is generally vested and resides in some person or other; though diverse inferior estates may be carved out of it. As if one grants a lease for twenty one years, or for one or two lives, the fee-simple remains vested in him and his heirs; and after the determination of those years or lives, the land reverts to the grantor or his heirs, who shall hold it again in fee-simple. Yet sometimes the fee may be in abeyance, that is (as the word signifies) in expectation, remembrance, and contemplation of law; there being no person in esse, in whom it can vest and abide; though the law considers it as always potentially existing, and ready to vest whenever a proper owner appears. Thus, in a grant to John for life, and afterwards to the heirs of Richard, the inheritance is plainly neither granted to John nor Richard, nor can it vest in the heirs of Richard till his death, nam nemo est haeres viventis [no one is the heir of the living]: it remains therefore in waiting, or abeyance, during the life of Richard. [17] This is likewise always the case of a parson of a church, who has only an estate therein for the term of his life: and the inheritance remains in abeyance. [18] And not only the fee, but the freehold also, may be in abeyance; as, when a parson dies, the freehold of his glebe is in abeyance, until a successor be named, and then it vests in the successor. [19] 

              The word, heirs, is necessary in the grant or donation in order to make a fee, or inheritance. For if land be given to a man for ever, or to him and his assigns for ever, this vests in him but an estate for life. [20] This very great nicety about the insertion of the word “heirs” in all feoffments and grants, in order to vest a fee, is plainly a relic of the feudal strictness: by which we may remember [21] it was required, that the form of the donation should be punctually pursued; or that, as Crag [22] expresses it, in the words of Baldus, ” donationes sint stricti juris, ne quis plus donasse praesumatur quam in donatione expresserit.” [“Donations should be construed strictly, lest any one be presumed to have given more than is expressed in the donation."] And therefore, as the personal abilities of the donee were originally supposed to be the only inducements to the gift, the donee’s estate in the land extended only to his own person, and subsisted no longer than his life; unless the donor, by an express provision in the grant, gave it a longer continuance, and extended it also to his heirs. But this rule is now softened by exceptions. [23] 

              For, 1. It does not extend to devises by will; in which, as they were introduced at the time when the feudal rigor was apace wearing out, a more liberal construction is allowed: and therefore by a devise to a man for ever, or to one and his assigns for ever, or to one in fee-simple, the devisee has an estate of inheritance; for the intention of the devisor is sufficiently plain from the words of perpetuity annexed, though he has omitted the legal words of inheritance. But if the devise be to a man and his assigns, without annexing words of perpetuity, there the devisee shall take only an estate for life; for it does not appear that the devisor intended any more. 2.Neither does this rule extend to fines or recoveries, considered as a species of conveyance; for thereby an estate in fee passes by act and operation of law without the word “heirs:” as it does also, for particular reasons, by certain other methods of conveyance, which have relation to a former grant or estate, wherein the word “heirs” was expressed. [24] 3. In creations of nobility by writ, the peer so created has an inheritance in his title, without expressing the word, “heirs;” for they are implied in the creation, unless it be otherwise specially provided: but in creations by patent, which are stricti juris [of strict right], the word “heirs” must be inserted, otherwise there is no inheritance. 4. In grants of lands to sole corporations and their successors, the word “successors” supplies the place of “heirs;” for as heirs take from the ancestor, so does the successor from the predecessors. Nay, in a grant to a bishop, or other sole spiritual corporation, frankalmoign, the word “frankalmoign” supplies the place of both “heirs” and “successors,” ex vi termini [from the strict sense]; and in all these cases a fee-simple vests in such sole corporation. But, in a grant of lands to a corporation aggregate, the word “successors” is not necessary, though usually inserted: for, albeit such simple grant be strictly only an estate for life, yet, as that corporation never dies, such estate for life is perpetual, or equivalent to a fee-simple, and therefore the law allows it to be one. [25] Lastly, in the case of the king, a fee-simple will vest in him, without the words “heirs” or “successors” in the grant; partly from prerogative royal, and partly from a reason similar to the last, because the king in judgment of law never dies [26] But the general rule is, that the word “heirs” is necessary to create an estate of inheritance.

              II. We are next to consider limited fees, or such estates of inheritance as are clogged and confined with conditions, or qualifications, of any sort. And these we may divide into two sorts: 1. Qualified, or base fees; and 2. Fees conditional, so called at the common law; and afterwards fees-tail, in consequence of the statute de donis [of gifts].

              I. A base, or qualified, fee is such a one as has a qualification subjoined thereto, and which must be determined whenever the qualification annexed to it is at an end. As, in the case of a grant to A and his heirs, tenants of the manor of Dale; in this instance, whenever the heirs of A cease to be tenants of that manor, the grant is entirely defeated. So, when Henry VI granted to John Talbot, lord of the manor of Kingston-Lisle in Berks, that he and his heirs, lords of the said manor, should be peers of the realm, by the title of barons of Lisle; here John Talbot had a base or qualified fee in that dignity; [27] and the instant he or his heirs quitted the seigniory of this manor, the dignity was at an end. This estate is fee, because by possibility it may endure for ever in a man and his heirs; yet as that duration depends upon the concurrence of collateral circumstances, which qualify and debase the purity of the donation, it is therefore a qualified or base fee.

              2. A conditional fee, at the common law, was a fee restrained to some particular heirs, exclusive of others: “ donatio stricta et coarctata ; [28] sicut certis haeredibus, quibusdarn a successione exclusis “ [“a strict and limited donation; as to certain heirs, others being excluded from the succession”]: as, to the heirs of a man’s body, by which only his lineal descendants were admitted, in exclusion of collateral heirs; or, to the heirs male of his body, in exclusion both of collaterals, and lineal females also. It was called a conditional fee, by reason of the condition expressed or implied in the donation of it, that if the donee died without such particular heirs, the land should revert to the donor. For this was a condition annexed by law to all grants whatsoever; that on failure of the heirs specified in the grant, the grant should be at an end, and the land return to its ancient proprietor. [29] Such conditional fees were strictly agreeable to the nature of feuds, when they first ceased to be mere estates for life, and were not yet arrived to be absolute estates in fee-simple. And we find strong traces of these limited, conditional fees, which could not be alienated from the lineage of the first purchaser, in our earliest Saxon laws. [30] 

              Now, with regard to the condition annexed to these fees by the common law, our ancestors held, that such a gift (to a man and the heirs of his body) was a gift upon condition, that it should revert to the donor, if the donee had no heirs of his body; but, if he had, it should then remain to the donee. They therefore called it a fee-simple, on condition that he had issue. Now we must observe, that, when any condition is performed, it is thenceforth entirely gone; and the thing, to which it was before annexed, becomes absolute, and wholly unconditional. So that, as soon as the grantee had any issue born, his estate was supposed to become absolute, by the performance of the condition; at least, for these three purposes: 1. To enable the tenant to aliene the land, and thereby to bar not only his own issue, but also the donor of his interest in the reversion. [31] 2. To subject him to forfeit it for treason: which he could not do, till issue born, longer than for his own life; left thereby the inheritance of the issue, and reversion of the donor, might have been defeated. [32] 3. To empower him to charge the land with rents, commons, and certain other encumbrances, so as to bind his issue. [33] And this was thought the more reasonable, because, by the birth of issue, the possibility of the donor’s reversion was rendered more distant and precarious: and his interest seems to have been the only one which the law, as it then stood, was solicitous to protect; without much regard to the right of succession intended to be vested in the issue. However, if the tenant did not in fact aliene the land, the course of descent was not altered by this performance of the condition: for if the issue had afterwards died, and then the tenant, or original grantee, had died, without making any alienation; the land, by the terms of the donation, could descend to none but the heirs of his body, and therefore, in default of them, must have reverted to the donor. For which reason, in order to subject the lands to the ordinary course of descent, the donees of these conditional fee-simple took care to aliene as soon as they had performed the condition by having issue; and afterwards re-purchased the lands, which gave them a fee-simple absolute, that would descend to the heirs general, according to the course of the common law. And thus stood the old law with regard to conditional fees: which things, says Sir Edward Coke, [34] though they seem ancient, are yet necessary to be known; as well for the declaring how the common law stood in such cases, as for the sake of annuities, and such like inheritances, as are not within the statutes of entail, and therefore remain as at the common law.

              The inconvenience, which attended these limited and fettered inheritances, were probably what induced the judges to give way to this subtle finesse, (for such it undoubtedly was) in order to shorten the duration of these conditional estates. But, on the other hand, the nobility, who were willing to perpetuate their possessions in their own families, to put a stop to this practice, procured the statute of Westminster the second [35] (commonly called the statute de donis conditionalibus [of conditional gifts]) to be made; which pays a greater regard to the private will and intentions of the donor, than to the propriety of such intentions, or any public considerations whatsoever. This statute revives in some sort the ancient feudal restraints which were originally laid on alienations, by enacting, that from thenceforth the will of the donor be observed; and that the tenements so given (to a man and the heirs of his body) should at all events go to the issue, if there were any; or, if none, should revert to the donor.

              Upon the construction of this act of parliament, the judges determined that the donee had no longer a conditional fee-simple, which became absolute and at his own disposal, the instant any issue was born; but the divided the estate, which they denominated a fee-tail; [36] and vesting in the donor the ultimate fee-simple of the land, expectant on the failure of issue; which expectant estate is what we now call a reversion. [37] And hence it is that Littleton tells us, [38] that tenant in fee-tail is by virtue of the statute of Westminster the second.

              Having thus shown the original of estates-tail, I now proceed to consider, what things may, or may not, be entailed under the statute de donis. Tenements is the only word used in the statute: and this Sir Edward Coke [39] expounds to comprehend all corporeal hereditaments whatsoever; and also all incorporeal hereditaments which favor of the realty, that is, which issue out of corporeal ones, or which concern, or are annexed to, or may be exercised within the same; as, rents, estovers, commons, and the like. Also offices and dignities, which concern lands, or have relation to fixed and certain places, may be entailed. [40] But mere personal chattels, which favor not at all of the realty, cannot be entailed. Neither can an office, which merely relates to such personal chattels; nor an annuity, which charges only the person, and not the lands, of the grantor. But in them, if granted to a man and the heirs of his body, the grantee has still a fee conditional at common law, as before the statute; and by his alienation may bar the heir or reversioner. [41] An estate to a man and his heirs for another’s life cannot be entailed; [42] for this is strictly no estate of inheritance (as will appear hereafter) and therefore not within the statute de donis. Neither can a copyhold estate be entailed by virtue of the statute; for that would tend to encroach upon and restrain the will of the lord: but, by the special custom of the manor, a copyhold may be limited to the heirs of the body; [43] for here the custom ascertains and interprets the lord’s will.

              Next, as to the several species of estates-tail, and how they are respectively created. Estates-tail are either general, or special. Tail-general is where lands and tenements are given to one, and the heirs of his body begotten: which is called tail-general, because, how often soever such donee in tail be married, his issue in general by all and every such marriage is, in successive order, capable of inheriting the estate-tail, per formam doni [by form of the gift]. [44] Tenant in tail-special is where the gift is restrained to certain heirs of the donee’s body, and does not go to all of them in general. And this may happen several ways. [45] I shall instance in only one: as where lands and tenements are given to a man and the heirs of his body, on Mary his now wife to be begotten; here no issue can inherit, but such special issue as is engendered between them two; not such as the husband may have by another wife: and therefore it is called special tail. And here we may observe, that the words of inheritance (to him and his heirs) give him an estate in fee; but they being heirs to be by him begotten, this makes it a fee-tail; and the person being also limited, on whom such heirs shall be begotten, ( viz. Mary his present wife) this makes it a fee-tail special.

              Estates, in general and special tail, are farther diversified by the distinction of sexes in such entails; for both of them may either be in tail male or tail female. As if hands be given to a man, and his heirs male of his body begotten, this is an estate in tail male general; but if to a man and the heirs female of his body on his present wife begotten, this is an estate in tail female special. And, in case of an entail male, the heirs female shall never inherit, nor any derived from them; nor, e converso [on the other hand], the heirs male, in case of a gift in tail female. [46] Thus, if the donee in tail male has a daughter, who dies leaving a son, such grandson in this case cannot inherit the estate-tail; for he cannot deduce his descent wholly by heirs male. [47] And as the heir male must convey his descent wholly by males, so must the heir female wholly by females. And therefore if a man has two estates-tail, the one in tail male, the other in tail female; and he has issue a daughter, which daughter has issue a son; this grandson can succeed to neither of the estates: for he cannot convey his descent wholly either in the male or female line. [48] 

              As the word heirs is necessary to create a fee, so, in farther imitation of the strictness of the feudal donation, the word body, or some other words of procreation, are necessary to make it a fee-tail, and ascertain to what heirs in particular the fee is limited. If therefore either the words of inheritance or words of procreation be omitted, albeit the others are inserted in the grant, this will not make an estate-tail. As, if the grant be to a man and his children, or offspring; all these are only estates for life, there wanting the words of inheritance, his heirs. [49] So, on the other hand, a gift to man, and his heirs male, or female, is an estate in fee-simple, and not in fee-tail; for there are no words to ascertain the body out of which they shall issue. [50] Indeed, in last wills and testaments, wherein greater indulgence is allowed, an estate-tail may be created by a devise to a man and his seed, or to a man and his heirs male; or by other irregular modes of expression. [51] 

              There is still another species of entailed estates, now indeed grown out of use, yet still capable of subsisting in law; which are estates in libero maritagio, or frankmarriage. These are defined [52] to be, where tenements are given by one man to another, together with a wife, who is the daughter or cousin of the donor, to hold in frankmarriage. Now by such gift, though nothing but the word frankmarriage is expressed, the donees shall have the tenements to them, and the heirs of their two bodies begotten; that is, they are tenants in special tail. For this one word, frankmarriage, does ex vi termini not only create an inheritance, like the word frankalmoign, but likewise limits that inheritance; supplying not only words of descent, but of procreation also. Such donees in frankmarriage are liable to no service but fealty; for a rent reserved thereon is void, until the fourth degree of consanguinity be past between the issues of the donor and donee. [53] 

              The incidents to a tenancy in tail, under the statute Westm. 2. are chiefly these. [54] 1. That a tenant in tail may commit waste on the estate-tail, by stealing timber, pulling down houses, or the like, without being impeached, or called to account, for the same. 2. That the wife of the tenant in tail shall have her dower, or thirds, of the estate-tail. 3. That the husband of a female tenant in tail may be tenant by the curtesy of the estate-tail. 4.That an estate-tail may be barred, or destroyed, by a fine, by a common recovery, or by lineal warranty descending with assets to the heir. All which will hereafter be explained at large.

              Thus much for the nature of estates-tail: the establishment of which family law (as it is properly styled by Pigott [55]) occasioned infinite difficulties and disputes. [56] Children grew disobedient when they knew they could not be set aside: farmers were ousted of their leases made by tenants in tail; for, if such leases had been valid, then under color of long leases the issue might have been virtually disinherited: creditors were defrauded of their debts; for, if tenant in tail could have charged his estate with their payments, he might also have defeated his issue, by mortgaging it for as much as it was worth: innumerable latent books are full: and treasons were encouraged; as estates-tail were not liable to forfeiture, longer than for the tenant’s life. So that they were justly branded, as the source of new contentions, and mischiefs unknown to the common law; and almost universally considered as the common grievance of the realm. [57] But, as the nobility were always fond of this statute, because it preserved their family estates from forfeiture, there was little hope of procuring a repeal by the legislature; and therefore, by the connivance of an active and politic prince, a method was devised to evade it.

              About two hundred years intervened between the making of the statute de donis, and the application of common recoveries to this intent, in the twelfth year of Edward IV: which were then openly declared by the judges to be a sufficient bar of an estate tail. [58] For though the courts had, so long before as the reign of Edward III, very frequently hinted their opinion that a bar might be effected upon these principles, [59] yet it never was carried into execution; till Edward IV observing [60] (in the disputes between the houses of York and Lancaster) how little effect attainders for treason had no families, whose estates were protected by the sanctuary of entails, gave his countenance to this proceeding, and suffered Taltarum’s case to be brought before the court: [61] wherein, in consequence of the principles then laid down, it was in effect determined, that a common recovery suffered by tenant in tail should be an effectual destruction thereof. What common recoveries are, both in their nature and consequences, and why they are allowed to be a bar to the estate-tail, must be reserved to a subsequent inquiry. At present I shall only say, that they are fictitious proceedings, introduced by a kind of pia fraus [pious fraud], to elude the statute de donis, which was found so intolerably mischievous, and which yet one branch of the legislature would not then consent to repeal: and, that these recoveries, however clandestinely begun, are now become by long use and acquiescence a most common assurance of lands; and are looked upon as the legal mode of conveyance, by which tenant in tail may dispose of his lands and tenements: so that no court will suffer them to be shaken or reflected on, and even acts of parliament [62] have by a sidewind countenanced and established them.

              This expedient having greatly abridged estates-tail with regard to their duration, others were soon invented to strip them of other privileges. The next that was attacked was their freedom from forfeitures for treason. For, notwithstanding the large advances made by recoveries, in the compass of about threescore years, towards unfettering these inheritance, and thereby subjecting the lands to forfeiture, the rapacious prince then reigning, finding them frequently re-settled in a similar manner to suit the convenience of families, had address enough to procure a statute, [63] whereby all estates of inheritance (under which general words estates-tail were covertly included) are declared to be forfeited to the king upon any conviction of high treason.

              The next attack which they suffered, in order of time, was by the statute 32 Hen. VIII. c. 28. whereby certain leases made by tenants in tail, which do not tend to the prejudice of the issue, were allowed to be good in law, and to bind the issue in tail. But they received a more violent blow, in the same session of parliament, by the construction put upon the statute of fines, [64] by the statute 32 Hen. VIII. c. 36. which declares a fine duly levied by tenant in tail to be a complete bar to him and his heirs, and all other persons claiming under such entail. This was evidently agreeable to the intention of Henry VII, whose policy it was (before common recoveries had obtained their full strength and authority) to lay the road as open as possible to the alienation of landed property, in order to weaken the overgrown power of his nobles. But as they, from the opposite reasons, were not easily brought to consent to such a provision, it was therefore couched, in his act, under covert and obscure expressions. And the judges, though willing to construe that statute as favorably as possible for the defeating of entailed of entailed estates, yet hesitated at giving fines so extensive a power by mere implication, when the statute de donis had expressly declared, that they should not be a bar to estates-tail. But the statute of Henry VIII, when the doctrine of alienation was better received, and the will of the prince more implicitly obeyed than before, avowed and established that intention. Yet, in order to preserve the property of the crown from any danger of infringement, all estates-tail created by the crown, and of which the crown has the reversion, are excepted out of this statute. And the same was done with regard to common recoveries, by the statute 34 & 35 Hen. VIII. c. 20. which enacts, that no feigned recovery had against tenants in tail, where the estate was created by the crown, [65] and the remainder or reversion continues still in the crown, shall be of any force or effect. Which is allowing, indirectly and collaterally, their full force and effect with respect to ordinary estates-tail, where the royal prerogative is not concerned.

              Lastly, by a statute of the succeeding year, [66] all estates-tail are rendered liable to be charged for payment of debts due to the king by record or special contract; as, since, by the bankrupt laws, [67] they are also subjected to be sold for the debts contracted by a bankrupt. And, by the construction put on the statute 43 Eliz. c. 4. an appointment [68] by tenant in tail of the lands entailed, to a charitable use, is good without fine or recovery.

              Estates-tail, being thus by degrees unfettered, are now reduced again to almost the same state, even before issue born, as conditional fees were in at common law, after the condition was performed, by the birth of issue. For, first, the tenant in tail is now enabled to aliene his lands and tenements by fine, by recovery, or by certain other means; and thereby to defeat the interest as well of his own issue, though unborn, as also of the reversioner, except in the case of the crown: secondly, he is now liable to forfeit them for high treason: and, lastly, he may charge them with reasonable leases, and also with such of his debts as are due to the crown on specialties, or have been contracted with his fellow-subjects in a course of extensive commerce.
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              CHAPTER THE EIGHTH.

                Of Freeholds, Not of Inheritance↩

              We are next to discourse of such estates of freehold, as are not of inheritance, but for life only. And, of these estates for life, some are conventional, or expressly created by the act of the parties; others merely legal, or created by construction and operation of law. [1] We will consider them both in their order.

              I. Estates for life, expressly created by deed or grant, (which alone are properly conventional) are where a lease is made of lands or tenements to a man, to hold for more lives than one: in any of which cases he is styled tenant for life; only, when he holds the estate by the life of another, he is usually called tenant pur auter vie [2] [for another’s life]. These estates for life are, like inheritances, of a feudal nature; and were, for some time, the highest estate that any man could have in a feud, which (as we have before seen [3]) was not in its original hereditary. They are given or conferred by the same feudal rites and solemnities, the same investiture or livery of seizin, as fees themselves are; and they are held by fealty, if demanded, and such conventional rents and services as the lord or lessor, and his tenant or lessee, have agreed on.

              Estates for life may be created, not only by the express word before-mentioned, but also by a general grant, without defining or limiting any specific estate. As, if one grants to A. B. the manor of Dale, this makes him tenant for life. [4] For though, as there are no words of inheritance, or heirs, mentioned in the grant, it cannot be construed to be a fee, it shall however be construed to be as large an estate as the words of the donation will bear, and therefore an estate for life. also such a grant at large, or a grant for term of life generally, shall be construed to be an estate for the life of the grantee; [5] in case the grantor has authority to make such a grant: for an estate for a man’s own life is more beneficial and of a higher nature than for any other life; and the rule of law is, that all grants are to be taken most strongly against the grantor, [6] unless in the case of the king.

              Such estates for life will, generally speaking, endure as long as the life for which they are granted: but there are some estates for life, which may determine upon future contingencies, before the life, for which they are created, expires. As, if an estate be granted to a woman during her widowhood, or to a man until he be promoted to a benefice; in these, and similar cases, whenever the contingency happens, when the widow marries, or when the grantee obtains a benefice, the respective estates are absolutely determined and gone. [7] Yet, while they subsist, they are reckoned estates for life; because, the time for which they will endure being uncertain, they may by possibility last for life, if the contingencies upon which they are to determine do not sooner happen. And, moreover, in case an estate be granted to a man for his life, generally, it may also determine by his civil death; as if he enters into a monastery, whereby he is dead in law: [8] for which reason in conveyances the grant is usually made “for the “term of a man’s natural life;” which can only determine by his natural death. [9] 

              The incidents to an estate for life, are principally the following; which are applicable not only to that species of tenants for life, which are expressly created by deed; but also to those, which are created by act and operation of law.

              1. Every tenant for life, unless restrained by covenant or agreement, may of common right take upon the land demised to him reasonable estovers [10] or botes. [11] For he has a right to the full enjoyment and use of the land, and all its profits, during his estate therein. But he is not permitted to cut down timber or do other waste upon the premises: [12] for the destruction of such things, as are not the temporary profits of the tenement, is not necessary for the tenant’s complete enjoyment of his estate; but tends to the permanent and lasting loss of the person entitled to the inheritance.

              2.Tenant for life, or his representatives, shall not be prejudiced by any sudden determination of his estate, because such determination is contingent and uncertain. [13] Therefore if a tenant for his own life sows the lands, and dies before harvest, his executors shall have the emblements, or profits of the crop: for the estate was determined by the act of God; and it is a maxim in the law, that actus Dei nemini facit injuriam [the act of God injures no man]. The representatives therefore of the tenant for life shall have the emblements, to compensate for the labor and expense of tilling, manuring, and sowing, the lands; and also for the encouragement of husbandry, which being a public benefit, tending to the increase and plenty of provisions, ought to have the utmost security and privilege that the law can give it. wherefore, by the feudal law, if a tenant for life died between the beginning of September and the end of February, the lord, who was entitled to the reversion, was also entitled to the profits of the whole year; but, if he died between the beginning of March and the end of August, the heirs of the tenant received the whole. [14] From hence our law of emblements seems to have been derived, but with very considerable improvements. So it is also, if a man be tenant for the life of another, and cestuy que vie, or he on whose life the land is held, dies after the corn sown, the tenant pur auter vie shall have the emblements. The same is also the rule, if a life-estate be determined by the act of law. Therefore, if a lease be made to husband and wife during coverture, (which gives them a determinable estate for life) and the husband sows the land, and afterwards they are divorced a vinculo matrimonii [from the bond of matrimony], the husband shall have the emblements in this case; for the sentence of divorce is the act of law. [15] But if an estate for life be determined by the tenant’s own act, (as, by forfeiture for waste committed; or, if a tenant during widowhood thinks proper to marry) in these, and similar cases, the tenants, having thus determined the estate by their own acts, shall not be entitled to take the emblements. [16] The doctrine of emblements extends not only to corn sown, but to roots planted, or other annual artificial profit: but it is otherwise of fruit-trees, grass, and the like; which are not planted annually at the expense and labor of the tenant, but are either the permanent, or natural, profit of the earth. [17] For even when a man plants a tree, he cannot be perfumed to plant it in contemplation of any present profit; but merely with a prospect of its being useful to future successions of tenants. The advantages also of emblements are particularly extended to the parochial clergy by the statute 28 Hen. VIII. c. 11.For all persons, who are presented to any ecclesiastical benefice, or to any civil office, are considered as tenants for their own lives, unless the contrary be expressed in the form of donation.

              3. A third incident to estates for life relates to the under-tenants or lessees. For they have the same, nay greater indulgences, than their lessors, the original tenants for life. the same; for the law of estovers and emblements, with regard to the tenant for life, is also law with regard to his under-tenant, who represents him and stands in his place: [18] and greater; for in those cases where tenant for life shall not have the emblements, because the estate determines by his own act, the exception shall not reach his lessee who is a third person. as in the case of a woman who holds durante viduitate [during widowhood]; her taking husband is her own act, and therefore deprives her of the emblements: but if she leases her estate to an under-tenant, who sows the land, and she then marries, this her act shall not deprive the tenant of his emblements, who is a stranger and could not prevent her. [19] The lessees of tenants for life had also at the common law another most unreasonable advantage; for, at the death of their lessors the tenants for life, these under-tenants might if they pleased quit the premises, and pay no rent to any body for the occupation of the land since the last quarter day, or other day assigned for payment of rent. [20] To remedy which it is now enacted, [21] that the executors or administrators of tenant for life, on whose death any lease determined, shall recover of the lessee a ratable proportion of rent, from the last day of payment to the death of such lessor.

              II. The next estate for life is of the legal kind, as contradistinguished from conventional; viz. that of tenant in tail after possibility of issue extinct. This happens, where one is tenant in special tail, and a person, from whose body the issue was to spring, dies without issue; or, having left issue, that issue becomes extinct; in either of these cases the surviving tenant in special tail becomes tenant in tail after possibility of issue extinct. As, where one has an estate to him and his heirs on the body of his present wife to be begotten, and the wife dies without issue; [22] in this case the man has an estate-tail, which cannot possibly descend to any one; and therefore the law makes use of this long periphrasis, as absolutely necessary to give an adequate idea of his estate. For if it had called him barely tenant in fee-tail special, that would not have distinguished him from others; and besides he has no longer an estate of inheritance, or fee, [23] for he can have no heirs, capable of taking per formam doni [by form of the gift]. Had it called him tenant in tail without issue, this had only related to the present fact, and would not have excluded the possibility of future issue. Had he been styled tenant in tail without possibility of issue, this would exclude time past as well as present, and he might under this description never have had any possibility of issue. No definition therefore could so exactly mark him out, as this of tenant in tail after possibility of issue extinct, which (with a precision peculiar to our own law) not only takes in the possibility of issue in tail which he once had, but also states that this possibility is now extinguished and gone.

              This estate must be created by the act of God, that is, by the death of that person out of whose body the issue was to spring; for no limitation, conveyance, or other human act can make it. For, if land be given to a man and his wife, and the heirs of their two bodies begotten, and they are divorced a vinculo matrimonii, they shall neither of them have this estate, but be barely tenants for life, notwithstanding the inheritance once vested in them. [24] A possibility of issue is always supposed to exist, in law, unless extinguished by the death of the parties; even though the donees be each of them an hundred years old. [25] 

              This estate is of an amphibious nature, partaking partly of an estate-tail, and partly of an estate for life. The tenant is, in truth, only tenant for life, but with many of the privileges of a tenant in tail; as, not to be punishable for waste, etc: [26] or, he is tenant in tail, with many of the restrictions of a tenant for life; as, to forfeit his estate if he alienes it in fee-simple: [27] whereas such alienation by tenant in tail, though voidable by the issue, is no forfeiture of the estate to the reversioner; who is not concerned in interest, till all possibility of issue be extinct. But, in general, the law looks upon this estate as equivalent to an estate for life only; and, as such, will permit this tenant to exchange his estate with a tenant for life; which exchange can only be made, as we shall see hereafter, of estates that are equal in their nature.

              III. Tenant by the curtesy of England, is where a man marries a woman seized of lands or tenements in fee-simple or fee-tail; that is, of any estate of inheritance; and has by her issue, born alive, which was capable of inheriting her estate. In this case, he shall, on the death of his wife, hold the lands for his life, as tenant by the curtesy of England. [28] 

              This estate, according to Littleton, has its denomination, because it is used within the realm of England only; and it is said in the mirrour [29] to have been introduced by king Henry the first: but it appears also to have been the established law of Scotland, wherein it was called curialitas : [30] so that probably our word curtesy was understood to signify rather an attendance upon the lord’s court or curtis, (that is, being his vassal or tenant) than to denote any peculiar favor belonging to this island. And therefore it is laid down [31] that, by having issue, the husband shall be entitled to do homage to the lord, for the wife’s lands, alone. It is likewise used in Ireland, by virtue of an ordinance of king Henry III. [32] It also appears [33] to have obtained in Normandy; and was likewise used among the ancient Almains or Germans. [34] And yet it is not generally apprehended to have been a consequence of feudal tenure, [35] though I think some substantial feudal reasons may be given for its introduction. For, if a woman seized of lands has issue by her husband, and dies, the husband is the natural guardian of the child, and as such is in reason entitled to the profits of the lands in order to maintain it: and therefore the heir apparent of a tenant by the curtesy could not be in ward to the lord of the fee, during the life of such tenant. [36] As soon therefore as any child was born, the father began to have a permanent interest in the lands, he became one of the pares curtis [court peers], and was called tenant by the curtesy initiate; and this estate being once vested in him by the birth of the child, was not liable to be determined by the subsequent death or coming of age of the infant.

              There are four requisites necessary to make a tenancy by the curtesy; marriage, seizin of the wife, issue, and death of the wife. [37] 1. The marriage must be canonical, and legal. 2. The seizin of the wife must be an actual seizin, or possession of the lands; not a bare right to possess, which is a seizin in law, but an actual possession, which is a seizin in deed. And therefore a man shall not be tenant by the curtesy of a remainder or reversion. But of some incorporeal hereditaments a man may be tenant by the curtesy, though there have been no actual seizin of the wife; as in case of an advowson, where the church has not become void in the life time of the wife, which a man may hold by the curtesy, because it is impossible to have had actual seizin of it; and impotentia excusat legem [want of power excuses the law]. [38] If the wife be an idiot, the husband shall not be tenant by the curtesy of her lands; for the king by prerogative is entitled to them, the instant she herself has any title: and since she could never be rightfully seized of these lands, and the husband’s title depends entirely upon her seizin, the husband can have no title as tenant by the curtesy. [39] 3. The issue must be born alive. Some have had a notion that it must be heard to cry; but that is a mistake. Crying indeed is the strongest evidence of its being born alive; but it is not the only evidence. [40] The issue also must be born during the life of the mother; for, if the mother dies in labor, and the Caesarean operation is performed, the husband in this case shall not be tenant by the curtesy: because, at the instant of the mother’s death, he was clearly not entitled, as having had no issue born, but the land descended to the child, while he was yet in his mother’s womb; and the estate, being once so vested, shall not afterwards be taken from him. [41] In gavelkind lands, a husband may be tenant by the curtesy without having any issue. [42] Therefore if a woman be tenant in tail male, and has only a daughter born, the husband is not thereby entitled to be tenant by the curtesy; because such issue female can never inherit the estate in tail male. [43] And this seems to be the true reason, why the husband cannot be tenant by the curtesy of any lands of which the wife was not actually seized: because, in order to entitle himself to such estate, he must have begotten issue that may be heir to the ancestor of any land, whereof the ancestor was not actually seized; and therefore, as the husband has never begotten any issue that curtesy. [44] And hence we may observe, with how much nicety and consideration the old rules of law were framed; and how closely they are connected and interwoven together, supporting, illustrating, and demonstrating one another. The time when the issue was born is immaterial, provided it were during the coverture: for, whether it were born before or after the wife’s seizin of the lands, whether it be living or dead at the time of the seizin, or at the time of the wife’s decease, the husband shall be tenant by the curtesy. [45] The husband by the birth of the child becomes (as was before observed) tenant by the curtesy initiate, [46] and may do many acts to charge the lands; but his estate is not consummate till the death of the wife; which is the fourth and last requisite to make a complete tenant by the curtesy. [47] 

              IV. Tenant in dower is where the husband of a woman is seized of an estate of inheritance, and dies; in this case, the wife shall have the third part of all the lands and tenements whereof he was seized during the coverture, to hold to herself for the term of her natural life. [48] 

              Dower is called in Latin by the foreign jurists doarium, but by Bracton and our English writers dos ; which among the Romans signified the marriage portion, which the wife brought to her husband; but with us is applied to signify this kind of estate, to which the civil law, in its original state, had nothing that bore a resemblance: nor indeed is there any thing in general more different, than the regulation of landed property according to the English, and Roman laws. Dower out of lands seems also to have been unknown in the early part of our Saxon constitution; for, in the laws of Edmond, [49] the wife is directed to be supported wholly out of the personal estate. Afterwards, as may be seen in gavelkind tenure, the widow became entitled to a conditional estate in one half of the lands, with a proviso that she remained chase and unmarried; [50] as is usual also in copyhold dowers, or free bench. Yet some [51] have ascribed the introduction of dower to the Normans, as a branch of their local tenures; though we cannot expect any feudal reason for its invention, since it was not a part of the pure, primitive, simple law of feuds, but was first of all introduced into that system (wherein it was called triens, tertia [third part], [52] and dotalitium [dower]) by the emperor Frederick the second; [53] who was contemporary with our king Henry III. It is possible therefore that it might be with us the relic of a Danish ladies, who sold all their jewels to ransom him when taken prisoner by the Vandals. [54] However this be, the reason, which our law gives for adopting it, is a very plain and a sensible one; for the sustenance of the wife, and the nurture and education of the younger children. [55] 

              In treating of this estate, let us, first, consider, who may be endowed; secondly, of what she may be endowed; thirdly, the manner how she shall be endowed; and, fourthly, how dower may be barred or prevented.

              1. Who may be endowed. She must be the actual wife of the party at the time of his decease. If she be divorced a vinculo matrimonii, she shall not be endowed; for ubi nullum matrimonium, ibi nulla dos [where there is no marriage there is no dower due]. [56] But a divorce a mensa et thoro [from bed and board] only does not destroy the dower; [57] no, not even for adultery itself, by the common law. [58] Yet now by the statute Westm.2 [59] if a woman elopes from her husband, and lives with an adulterer, she shall lose her dower, unless her husband be voluntarily reconciled to her. It was formerly held, that the wife of an idiot might be endowed, though the husband of an idiot could not be tenant by the curtesy: [60] but as it seems to be at present agreed, upon principles of sound sense and reason, that an idiot cannot marry, being incapable of consenting to any contract, this doctrine cannot now take place. By the ancient law the wife of a person attainted of treason or felony could not be endowed; to the intent, says Staunforde, [61] that, if the love of a man’s own life cannot restrain him from such atrocious acts, the love of his wife and children may: though Britton [62] gives it another turn; viz. that it is presumed the wife was privy to her husband’s crime. However, the statute I Edw. VI. c. 12. abated the rigor of the common law in this particular, and allowed the wife her dower. But a subsequent statute [63] revived this severity against the widows of traitors, who are now barred of their dower, but not the widows of felons. An alien also cannot be endowed, unless she be queen consort; for no alien is capable of holding lands. [64] The wife must be above nine years old at her husband’s death, otherwise she shall not be endowed: [65] though in Bracton’s time the age was indefinite, and dower was then only due, ” si uxor possit dotem promereri, et virum sustinere “ [“if the wife is entitled to dower and marriageable”]. [66] 

              2. We are next to inquire, of what a wife may be endowed. And she is now by law entitled to be endowed of all lands and tenements, of which her husband was seized in fee-simple or fee-tail at any time during the coverture; and of which any issue, which she might have had, might by possibility have been heir [67] Therefore if a man, seized in fee-simple, has a son by his first wife, and after marries a second wife, she shall be endowed of his lands; for her issue might by possibility have been heir, on the death of the son by the former wife. But, if there be a donee in special tail, who holds lands to him and the heirs of his body begotten on Jane his wife; though Jane may be endowed of these lands, yet if Jane dies, and he marries a second wife, that second wife shall never be endowed of the lands entailed; for no issue, that she could have, could by any possibility inherit them. [68] A seizin in law of the husband will be as effectual as a seizin in deed, in order to render the wife dowable; for it is not in the wife’s power to bring the husband’s title to an actual seizin, as it is in the husband’s power to do with regard to the wife’s lands: which is one reason why he shall not be tenant by the curtesy, but of such lands whereof the wife, or he himself in her right, was actually seized in deed. [69] The seizin of the husband, for a transitory instant only, when the same act which gives him the estate conveys it also out of him again, (as where by a fine land is granted to a man, and he immediately renders it back by the same fine) such a seizin will not entitle the wife to dower: [70] for the land was merely in transitu [passing through], and never rested in the husband. But, if the land abides in him for a single moment, it seems that the wife shall be endowed thereof. [71] And, in short, a widow may be endowed of all her husband’s lands, tenements, and hereditaments, corporeal or incorporeal, under the restrictions before-mentioned; unless there be some special reason to the contrary. Thus, a woman shall not be endowed of a castle, built for defense of the realm: [72] nor of a common without stint; for, as the heir would then have one portion of this common, and the widow another, and both without stint; the common would be doubly stocked. [73] Copyhold estates also are not liable to dower, being only estates at the lord’s will; unless by the special custom of the manor, in which case it is usually called the widow’s free-bench. [74] But, where dower is allowable, it matters not, though the husband aliene the lands during the coverture; for he alienes them liable to dower. [75] 

              3. Next. As to the manner in which a woman is to be endowed. There are now subsisting four species of dower; the fifth, mentioned by Littleton, [76] de la plus belle [of the handsomest], having been abolished together with the military tenures, of which it was a consequence. 1. Dower by the common law; or that which is before described. 2. Dower by particular custom; [77] as that the wife shall have half the husband’s lands, or in some places the whole, and in some only a quarter. 3. Dower ad ostium ecclesiae [at the church door]: [78] which is where tenant in fee-simple of full age, openly at the church door, where all marriages were formerly celebrated, after affiance made and (Sir Edward Coke in his translation adds) troth plighted between them, does endow his wife with the whole, or such quantity as he shall please, of his lands; at the same time specifying and ascertaining the same: on which the wife, after her husband’s death, may enter without farther ceremony. 4. Dower ex assensu patris [by father’s assent]; [79] which is only a species of dower ad ostium ecclesiae, made when the husband’s father is alive, and the son by his consent, expressly given, endows his wife with parcel of his father’s lands. In either of these cases, they must (to prevent frauds) be made [80] in facie ecclesiae et ad ostium ecclesiae; non enim valent facta in lecto mortali, nec in camera, aut alibi ubi clandestina fuere conjugia. [In the face of the church, and at the church door; for those made on a death-bed, in a chamber or elsewhere, where the nuptials have been private, are not valid.]

              It is curious to observe the several revolutions which the doctrine of dower has undergone, since its introduction into England. It seems first to have been of the nature of the dower in gavelkind, before-mentioned; viz. a moiety of the husband’s lands, but forfeitable by incontinency or a second marriage. By the famous charter of Henry I, this condition, of widowhood and chastity, was only required in case the husband left any issue: [81] and afterwards we hear no more of it. Under Henry the second, according to Glanvil, [82] the dower ad ostium ecclesiae was the most usual species of dower; and here, as well as in Normandy, [83] it was binding upon the wife, if by her consented to at the time of marriage. Neither, in those days of feudal rigor, was the husband allowed to endow her ad ostium ecclesiae with more than the third part of the lands whereof he then was seized, though he might endow her with less; lest by such liberal endowments the lord should be defrauded of his wardships and other feudal profits. [84] But if no specific donation was made at the church porch, then she was endowed by the common law of the third part (which was called her dos rationabilis [reasonable dower]) of such lands and tenements, as the husband was seized of at the time of the espousals, and no other; unless he specially engaged before the priest to endow her of his future acquisitions: [85] and, if the husband had no lands, an endowment in goods, chattels, or money, at the time of espousals, was a bar of any dower [86] in lands which he afterwards acquired. [87] In king John’s Magna Carta, and the first charter of Henry III., [88] no mention is made of any alteration of the common law, in respect of the lands subject to dower: but in those of 1217, and 1224, it is particularly provided, that a widow shall be entitled for her dower to the third part of all such lands as the husband had held in his life time: [89] yet, in case of a specific endowment of less ad ostium ecclesiae, the widow had still no power to waive it after her husband’s death. And this continued to be law, during the reigns of Henry III. and Edward I. [90] In Henry IV’s time it was denied to be law, that a woman can be endowed of her husband’s goods and chattels: [91] and, under Edward IV, Littleton lays it down expressly, that a woman may be endowed ad ostium ecclesiae with more than a third part; [92] and shall have her election, after her husband’s death, to accept such dower, or refuse it and betake herself to her dower at common law. [93] Which state of uncertainty was probably the reason, that these specific dowers, ad ostium ecclesiae and ex assensu patris, have since fallen into total disuse.

              I proceed therefore to consider the method of endowment, or assigning dower, by the common law, which is now the only usual species. By the old law, grounded on the feudal exactions, a woman could not be endowed without a fine paid to the lord: neither could she marry again without his license; lest she should contract herself, and so convey part of the feud, to the lord’s enemy. [94] This license the lords took care to be well paid for; and, as it seems, would sometimes force the dowager to a second marriage, in order to gain the fine. But, to remedy these oppressions, it was provided, first by the charter of Henry I, [95] and afterwards by Magna Carta, [96] that the widow shall pay nothing for her marriage, nor shall be distrained to marry afresh, if she chooses to live without a husband; but shall not however marry against the consent of the lord: and farther, that nothing shall remain in her husband’s capital mansion-house for forty days after his death, during which time her dower shall be assigned. These forty days are called the widow’s quarantine; a term made use of in law to signify the number of forty days, whether applied to this occasion, or any other. [97] The particular lands to be held in dower, must be assigned [98] by the heir of the husband, or his guardian; not only for the sake of notoriety, but also to entitle the lord of the fee to demand his services of the heir, in respect of the lands so held. For the heir by this entry becomes tenant thereof to the lord, and the widow is immediate tenant to the heir, by a kind of subinfeudation or under-tenancy, completed by this investiture or assignment: which tenure may still be created, notwithstanding the statute of quia emptores, because the heir parts not with the fee-simple, but only with an estate for life. If the heir or his guardian do not assign her dower within the term of quarantine, or do assign it unfairly, she has her remedy at law, and the sheriff is appointed to assign it. [99] If the thing of which she is endowed be divisible, her dower must be set out by metes and bounds; but, if it be indivisible, she must be endowed specially; as, of the third part of the profits of an office, the third sheaf of tithe, and the like. [100] 

              Upon preconcerted marriages, and in estates of considerable consequence, tenancy in dower happens very seldom: for, the claim of the wife to her dower happens very seldom: for, the claim of the wife to her dower at the common law diffusing itself so extensively, it became a great clog to alienations, and was otherwise inconvenient to families. Wherefore, since the alteration of the ancient law respecting dower ad ostium ecclesiae, which has occasioned the entire disuse of that species of dower, jointures have been introduced in their stead, as a bar to the claim at common law. Which leads me to inquire, lastly,

              4. How dower may be barred or prevented. A widow may be barred of her dower not only by elopement, divorce, being an alien, the treason of her husband, and other disabilities before-mentioned, but also by detaining the title deeds, or evidences of the estate from the heir; until she restores them: [101] and, by the statute of Gloucester, [102] if a dowager alienes the land assigned her for dower, she forfeits it ipso facto, and the heir may recover it by action. A woman also may be barred of her dower, by levying a fine or suffering a recovery of the lands, during her coverture. [103] But the most usual method of barring dowers is by jointures, as regulated by the statute 27 Hen. VIII. c. 10.

              A jointure, which strictly speaking signifies a joint estate, limited to both husband and wife, but in common acceptation extends also to a sole estate, limited to the wife only, is thus defined by Sir Edward Coke; [104] “a competent livelihood of freehold “for the wife, of lands and tenements; to take effect, in profit or possession, presently after the death of the husband; for the life of the wife at least.” This description is framed from the purview of the statute 27 Hen. VIII. c. 10. before-mentioned; commonly called the statute of uses, of which we shall speak fully hereafter. At present I have only to observe, that, before the making of that statute, the greatest part of the land of England was conveyed to uses; the property or possession of the soil being vested in one man, and the use, or profits thereof, in another; whose directions, with regard to the disposition thereof, the former was in conscience obliged to follow, and might be compelled by a court of equity to observe. Now, though a husband had the use of lands in absolute fee-simple, yet the wife was not entitled to any dower therein; he not being seized thereof: wherefore it became usual, on marriage, to settle by express deed some special estate to the use of the husband and his wife, for their lives, in joint-tenancy or jointure; which settlement would be a provision for the wife in case she survived her husband. At length the statute of uses ordained, that such as had the use of lands, should, to all intents and purposes, be reputed and taken to be absolutely seized and possessed of the soil itself. In consequence of which legal seizin, all wives would have become dowable of such lands as were held to the use of their husbands, and also entitled at the same time to any special lands that might be settled in jointure; had not the same statute provided, that upon making such an estate in jointure to the wife before marriage, she shall be for ever precluded from her dower. [105] But then these four requisites must be punctually observed. 1. The jointure must take effect immediately on the death of the husband. 2. It must be for her own life at least, and not pur auter vie, or for any term of years, or other smaller estate. 3. It must be made to herself, and no other in trust for her. 4. It must be made, and so in the deed particularly expressed to be, in satisfaction of her whole dower, and not of any particular part of it. If the jointure be made to her after marriage, she has her election after her husband’s death, as in dower ad ostium ecclesiae, and may either accept it, or refuse it and betake herself to her dower at common law; for she was not capable of consenting to it during coverture. And if, by any fraud or accident, a jointure made before marriage proves to be on a bad title, and the jointress is evicted, or turned out of possession, she shall then (by the provisions of the same statue) have her dower pro tanto at the common law. [106] 

              There are some advantages attending tenants in dower that do not extend to jointresses; and so, vice versa, jointresses are in some respects more privileged than tenants in dower. Tenant in dower by the old common law is subject to no tolls or taxes; and here is almost the only estate on which, when derived from the king’s debtor, the king cannot distrain for his debt; if contracted during the coverture. [107] But, on the other hand, a widow may enter at once, without any formal process, on her jointure land; as she also might have done on dower ad ostium ecclesiae, which a jointure in many points resembles; and the resemblance was still greater, while that species of dower continued in its primitive state: whereas no small trouble and a very tedious method of proceeding, is necessary to compel a legal assignment of dower. [108] And, what is more, though dower be forfeited by the treason of the husband, yet lands settled in jointure remain unimpeached to the widow. [109] Wherefore Sir Edward Coke very justly gives it the preference, as being more sure and safe to the widow, than even dower ad ostium ecclesiae, the most eligible species of any.
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                [88] A. d. 1216. c. 7. edit. Oxon.

                [89] Assignetur autem ei pro dote sua tertia pars totius terrae mariti sui quae sua fuit in vita sua, nisi de minori dotata fuerit ad ostium ecclesia. [But the third part of all the lands of which her husband was possessed in his lifetime shall be assigned to her for her dower, except she has been endowed with less at the church door.] C. 7. (Ibid.)

                [90] Bract. ubi supr. Britton. C. 101, 102. Flet. L. 5. c. 23. § 11, 12.

                [91] P. 7 he. IV. 13, 14.

                [92] § 39.F. N. B. 150.

                [93] § 41.

                [94] Mirr. C. i. § 3.

                [95] ubi supra.

                [96] cap. 7.

                [97] It signifies, in particular, the forty days, which persons coming from infected countries are obliged to wait, before they are permitted to land in England.

                [98] Co. Litt. 34, 35.

                [99] Co. Litt. 34. 35.

                [100] Ibid. 32.

                [101] Ibid. 39.

                [102] 6. Edw. I. c. 7.

                [103] Pig. Of recov. 66.

                [104] 1 Inst. 36.

                [105] 4 Rep. 1, 2.

                [106] These settlements, previous to marriage, seem to have been in use among the ancient Germans, and their kindred nation the Gauls. Of the former Tacitus gives us this account. ” Dotem non uxor marito, sed uxori maritus affert; intersunt parentes et propinqui, et munera probant.” [“The wife does not bring the portion to the husband, but the husband to the wife; the parents and relations are present and approve of the gifts."] (de mor- erm. C. 18.) And Caesar, (de bello. Balico, l. 6. c. 18.) has given us the terms of a marriage settlement among the Gauls, as nicely calculated as any modern jointure. ” Viri, quantas pecunias ab uxoribus dotis nomine acceperunt, tantas ex suis bonis, aestimatione facta, cum dotibus communicant. Hujus omnis pecuniae conjunctim ratio habetur, fructusque servantur. Uter eorum vita superavit, ad eum pars utriusque cum fructibus superiorum temporum pervenit.” [“Whatever portion a wife has brought to her husband, an estimate being made, he adds as much from his own goods. An account is taken of all this money jointly, and the produce laid by. The share of both, with all the profits that have accrued, falls to the survivor."] The dauphin’s commentator on Caesar supposes that this Gaulish custom was the ground of the new regulations made by Justinian (Nov. 97.) with regard to the provision for widows among the Romans: but surely there is as much reason to suppose, that it gave the hint for our statutable jointures.

                [107] Co. Litt. 31. a. F. N. B. 150.

                [108] Co. Litt. 36.

                [109] Ibid. 37.

              

            

             

            

            

          

        

    

  












 

            
              [II-140]

              CHAPTER THE NINTH.

                Of Estates, Less than Freehold↩

              Of estates, that are less than freehold, there are three sorts; 1. Estates for years: 2. Estates at will: 3. Estates by sufferance.

              I. An estate for years is a contract for the possession of lands or tenements, for some determinate period: and it happens where a man lets them to another for the term of a certain number of years, agreed upon between the lessor and the lessee, [1] and the lessee enters thereon. [2] If the lease be but for half a year, or a quarter, or any less time, this lessee is respected as a tenant for years, and is styled so in some legal proceedings; a year being the shortest term which the law in this case takes notice of. [3] And this may, not improperly, lead us into a short explanation of the division and calculation of time by the English law.

              The space of a year is a determinate and well-known period, consisting commonly of 365 days: for, though in bissextile or leap-years it consists properly of 366, yet by the statute 21 Hen. III. the increasing day in the leap-year, together with the preceding day, shall be accounted for one day only. That of a month is more ambiguous: there being, in common use, two ways of calculating months; either as lunar, consisting of twenty eight days, the supposed revolution of the moon, thirteen of which make a year; or, as calendar months, of unequal lengths, according to the Julian division in our common almanacs, commencing at the calends of each month, whereof in a year there are only twelve. A month in law is a lunar month, or twenty eight days, unless otherwise expressed; not only because it is always one uniform period, but because it falls naturally into a quarterly division by weeks. Therefore a lease for “twelve month” in the singular number, it is good for the whole year. [4] For herein the law recedes from its usual calculation, because the ambiguity between the two methods of computation ceases; it being generally understood that by the space of time called thus, in the singular number, a twelvemonth, is meant the whole year, consisting of one solar revolution. In the space of a day all the twenty four hours are usually reckoned; the law generally rejecting all fractions of a day, in order to avoid disputes.” [5] Therefore, if I am bound to pay it before twelve o’clock at night; after which the following day commences. But to return to estates for years.

              These estates were originally granted to mere farmers or husbandmen, who every year rendered some equivalent in money, provisions, or other rent, to the lessors or landlords; but, in order to encourage them to manure and cultivate the ground, they had a permanent interest granted them, not determinable at the will of the lord. And yet their possession was esteemed of to little consequence, that they were rather considered as the bailiffs or servants of the lord, who were to receive and account for the profits at a settled price, than as having any property of their own. And therefore they were not allowed to have a freehold estate: but their interest (such as it was) vested after their deaths in their executors, who were to make up the accounts of their testator with the lord, and his other creditors, and were entitled to the stock upon the farm. The lessee’s estate might also, by the ancient law, be at any time defeated, by a common recovery suffered by the tenant of the freehold; [6] which annihilated all leases for years then subsisting, unless afterwards renewed by the recoveror, whose title was supposed superior to his by whom those leases were granted.

              While estates for years were thus precarious, it is no wonder that they were usually very short, like our modern leases upon rack rent; and indeed we are told [7] that by the ancient law no leases for more than forty years were allowable. because any longer possession (especially when given without any livery declaring the nature and duration of the estate) might tend to defeat the inheritance. Yet this law, if it ever existed, was soon antiquated: for we may observe, in Madox’s collection of ancient instruments, some leases for years of a pretty early date, which considerable exceed that period; [8] and long terms, for three hundred years at least, were certainly in use in the time of Edward III., [9] and probably of Edward I. [10] But certainly, when by the statute 21 Hen. VIII. c. 15. the tremor (that is, he who is entitled to the term of years) was protected against these fictitious recoveries, and his interest rendered secure and permanent, long terms began to be more frequent than before; and were afterwards extensively introduced, being found extremely convenient for family settlements and mortgages: continuing subject, however, to the same rules of succession, and with the same inferiority to freeholds, as when they were little better than tenancies at the will of the landlord.

              Every estate which must expire at a period certain and prefixed, by whatever words created, is an estate for years. And therefore this estate is frequently called a term, terminus, because its duration or continuance is bounded, limited, and determined: for every such estate must have a certain beginning, and certain end. [11] But id certum est, quod certum reddi potest [that is certain which can be made certain]: therefore if a man make a lease to another, for so many years as J. S. shall name, it is a good lease for years; [12] for though it is at present uncertain, yet when J. S. has named the years, it is then reduced to a certainty. If no day of commencement is named in the creation of this estate, it begins from the making, or delivery, of the lease. [13] A lease for so many years as J. S. shall live, is void from the beginning; [14] for it is neither certain, nor can ever be reduced to a certainty, during the continuance of the lease. And the same doctrine holds, if a parson make a lease of his glebe for so many years as he shall continue parson of Dale; for this is still more uncertain. But a lease for twenty or more years, if J. S. shall so long live, or if he shall so long continue parson, is good: [15] for there is a certain period fixed, beyond which it cannot last; though it may determine sooner, on the death of J. S. or his ceasing to be parson there.

              We have before remarked, and endeavored to assign the reason of, the inferiority in which the law places an estate for years, when compared with an estate for life, or an inheritance: observing, that an estate for life, even it be pur auter vie [for another’s life], is a freehold; but that an estate for a thousand years is only a chattel, and reckoned part of the personal estate. [16] Hence it follow, that a lease for years may be made to commence in futuro, though a lease for life cannot. As, if I grant lands to Titius to hold from Michaelmas next for twenty years, this is good; but to hold from Michaelmas next for the term of his natural life, is void. For no estate of freehold can commence in futuro ; because it cannot be created at common law without livery of seizin, or corporal possession of the land: and corporal possession cannot be given of an estate now, which is not to commence now, but hereafter. [17] And, because no livery of seizin is necessary to a lease for years, such lessee is not said to be seized, or to have true legal seizin, of the lands. Nor indeed does the bare lease vest any estate in the lessee; but only gives him a right of entry on the tenement, which right is called his interest in the term, or interesse termini : but when he has actually so entered, and thereby accepted the grant, the estate is then and not before vested in him, and he is possessed, not properly of the land, but of the term of years: [18] the possession or seizin of the land remaining still in him who has the freehold. Thus the word, term, does not merely signify the time specified in the lease, but the estate also and interest that passes by that lease: and therefore the term may expire, during the continuance of the time; as by surrender, forfeiture, and the like. For which reason, if I grant a lease to A for the term of three years, and after the expiration of the said term to B for six years, and A surrenders or forfeits his lease at the end of one year, B’s interest shall immediately take effect: but if the remainder had been to B from and after the expiration of the said three years, or from and after the expiration of the said three years, or from and after the expiration of the said time, in this case B’s interest will not commence till the time is fully elapsed, whatever may become of A’s term. [19] 

              Tenant for term of years has incident to, and inseparable from his estate, unless by special agreement, the same estovers, which we formerly observed [20] that tenant for life was entitled to; that is to say, house-bote, fire-bote, plow-bote, and hay-bote: [21] terms which have been already explained. [22] 

              With regard to emblements, or profits of land sowed by tenant for years, there is this difference between him, and tenant for life: that where the term of tenant for years depends upon a certainty, as if he holds from midsummer for ten years, and in the last year he sows a crop of corn, and it is not ripe and cut before midsummer, the end of his term, the landlord shall have it; for the tenant knew the expiration f his term, and therefore it was his own folly to sow what he never could reap the profits of. [23] But where the lease for years depends upon an uncertainty; as, upon the death of the lessor, being himself only tenant for life, or being a husband seized in right of his wife; or if the term of years be determinable upon a life or lives; in all these cases, the estate for years not being certainly to expire at a time foreknown, but merely by the act of God, the tenant, or his executors, shall have the emblements in the same manner, that a tenant for life or his executors shall be entitled thereto. [24] Not so, if it determine by the act of the party himself; as if tenant for years does any thing that amounts to a forfeiture: in which case the emblements shall go to the lessor, and not to the lessee, who has determined his estate by his own default. [25] 

              II. The second species of estates not freehold are estates at will. An estate at will is where lands and tenements are let by one man to another, to have and to hold at the will of the lessor; and the tenant by force of this lease obtains possession. [26] Such tenant has no certain indefeasible estate, nothing that can be assigned by him to any other; for that the lessor may determine his will, and put him out whenever he pleases. But every estate at will is at the will of both parties, landlord and tenant, so that either of them may determine his will, and quit his connections with the other at his own pleasure. [27] Yet this must be understood with some restriction. For, if the tenant at will sows his land, and the landlord before the corn is ripe, or before it is reaped, puts him out, yet the tenant shall have the emblements, and free ingress, egress, and regress, to cut and carry away the profits. [28] And this for the same reason, upon which all the cases of emblements turn; viz. the point of uncertainty: since the tenant could not possibly know when his landlord would determine his will, and therefore could make no provision against it; and having sown the land, which is for the good of the public, upon a reasonable presumption, the law will not suffer him to be a loser by it. But it is otherwise, and upon reason equally good, where the tenant himself determines the will; for in this case the landlord shall have the profits of the land. [29] 

              What act does, or does not, amount to a determination of the will on either side, has formerly been mater of great debate in our courts. But it is now, I think settled, that (besides the express determination of the lessor’s will, by declaring that the lessee shall hold no longer; which must either be made upon the land, [30] or notice must be give to the lessee [31]) the exertion of any act of ownership by the lessor, as entering upon the premises and cutting timber, [32] taking a distress for rent and impounding them thereon, [33] or making a feoffment, or lease for years of the land to commence immediately; [34] any act of desertion by the lessee, as assigning his estate to another, or committing waste, which is an act inconsistent with such a tenure; [35] or, which is instar omnium [equal to all], the death or outlawry, of either lessor or lessee; [36] puts an end to or determines the estate at will.

              The law is however careful, that no sudden determination of the will by one party shall tend to the manifest and unforeseen prejudice of the other. This appears in the case of emblements before-mentioned; and, by a parity of reason, the lessee after the determination of the lessor’s will, shall have reasonable ingress and egress to fetch away his goods and utensils. [37] And, if rent be payable quarterly or half-yearly, and the lessee determines the will, the rent shall be paid to the end of the current quarter or half-year. [38] And, upon the same principle, courts of law have of late years leant as much as possible against construing demises, where no certain term is mentioned, to be tenancies at will; but have rather held them to be tenancies from year to year so long as both parties please, especially where an annual rent is reserved: in which case they will not suffer either party to determine the tenancy even at the end of the year, without reasonable notice to the other.

              There is one species of estates at will, that deserves a more particular regard than any other; and that is, an estate held by copy of court roll; or, as we usually call it, a copyhold estate. This, as was before observed, [39] was in its original and foundation nothing better than a mere estate at will. But, the kindness and indulgence of successive lords of manors having permitted these estates to be enjoyed by the tenants and their heirs, according to particular customs established in their respective districts; therefore, though they still are held at the will of the lord, and so are in general expressed in the court rolls to be, yet that will is qualified, restrained, and limited, to be exerted according to the custom of the manor. This custom, being suffered to grow up by the lord, is looked upon as the evidence and interpreter of his will: his will is no longer arbitrary and precarious; but fixed and ascertained by the custom to be the same, and no other, that has time out of mind been exercised and declared by his ancestors. A copyhold tenant is therefore now full as properly a tenant by the custom, as a tenant at will, the custom having arisen from a series of uniform wills. And therefore it is rightly observed by Calthorpe, [40] that “copyholders and customary tenants differ not so much in nature as in name: for although some be called copyholders, some customary, some tenants by the virge, some base tenants, some bond tenants, and some by one name and some by another, yet do they all agree in substance and kind of tenure: all the said lands are held in one general kind, that is, by custom and continuance of time; and the diversity of their names does not alter the nature of their tenure.”

              Almost every copyhold tenant being therefore thus tenant at the will of the lord according to the custom of the manor; which customs differ as much as the humor and temper of the respective ancient lords, (from whence we may account for their great variety) such tenant, I say, may have, so far as the custom warrants, any other of the estates or quantities of interest, which we have hitherto considered, or may hereafter consider, to hold united with this customary estate at will. A copyholder may, in many manors, be tenant in fee-simple, in fee-tail, for life, by the curtesy, in dower, for years, at sufferance, or on condition: subject however to be deprived of these estates upon the concurrence of those circumstances which the will of the lord, promulg[at]ed by immemorial custom, has declared to be a forfeiture or absolute determination of those interests; as in some manors the want of issue male, in others the cutting down timber, the nonpayment of a fine, and the like. Yet none of these interests amount to freehold; for the freehold of the whole manor abides always in the lord only, [41] who has granted out the use and occupation, but not the corporal seizin or true possession, of certain parts and parcels thereof, to these his customary tenants at will.

              The reason of originally granting out this complicated kind of interest, so that the same man shall, with regard to the same land, be at one and the same time tenant in fee-simple and also tenant at the lord’s will, seems to have arisen from the nature of villenage tenure; in which a grant of any estate of freehold, or even for years absolutely, was an immediate enfranchisement of the villein. [42] The lords therefore. Though they were willing to enlarge the interest of their villeins, by granting them estates which might endure for their lives, or sometimes by descendible to their issue, yet did not care to manumit them entirely; and for that reason it seems to have been contrived, that a power of resumption at the will of the lord, should be annexed to these grants, whereby the tenants were still kept in a state of villenage, and no freehold at all was conveyed to them in their respective lands: and of course, as the freehold of all lands must necessarily rest and abide somewhere, the law supposes it to continue and remain in the lord. Afterwards, when these villeins became modern copyholders, and had acquired by custom a sure and indefeasible estate in their lands, on performing the usual services, but yet continued to be styled in their admissions tenants at the will of the lord, — the law still supposed it an absurdity to allow, that such as were thus nominally tenants at will could have any freehold interest: and therefore continued, and still continues, to determine, that the freehold of lands so held abides in the lord of the manor, and not in the tenant: for though he really holds to him and his heirs for ever, yet he is also said to hold at another’s will. But, with regard to certain other copyholders of free or privileged tenure, which are derived from the ancient tenants in villein-socage, [43] and are not said to hold at the will of the lord, but only according to the custom of the manor, there is no such absurdity in allowing them to be capable of enjoying a freehold interest; and therefore the law does not suppose the freehold of such lands to rest in the lord of whom they are held, but in the tenants themselves; [44] who are allowed to have freehold in the rest, though not a freehold tenure.

              However, in common cases, copyhold estates are still ranked (for the reasons above mentioned) among tenancies at will; though custom, which is the life of the common law, has established a permanent property in the copyholders, who were formerly nothing better than bondmen, equal to that of the lord himself, in the tenements held of the manor: nay sometimes even superior; for we may now look upon a copyholder of inheritance, with a fine certain, to be little inferior to an absolute freeholder in point of interest, and in other respects, particularly in the clearness and security of his title, to be frequently in a better situation.

              III. An estate at sufferance, is where one comes into possession of land by lawful title, but keeps it afterwards without any title at all. As if a man takes a lease for a year, and, after the year is expired, continues to hold the premises without any fresh leave from the owner of the estate. Or, if a man makes a lease at will, and dies, the estate at will is thereby determined; but if the tenant continues possession, he is tenant at sufferance. [45] But no man can be tenant at sufferance against the king, to whom no laches, or neglect, in not entering and ousting the tenant, is ever imputed by law: but his tenant, so holding over, is considered as an absolute intruder. [46] But, in the case of a subject, this estate may be destroyed whenever the true owner shall make an actual entry on the lands and oust the tenant; for, before entry, the cannot maintain an action of trespass against the tenant by sufferance, as he might against a stranger: [47] and the reason is because the tenant being once in by a lawful title, the law (which perfumes no wrong in any man) will suppose him to continue upon a title equally lawful; unless the owner of the land by some public and avowed act, such as entry is, will declare his continuance to be tortuous, or, in common language, wrongful.

              Thus stands the law, with regard to tenants by sufferance; and landlords are obliged in these cases to make formal entries upon their lands, [48] and recover possession by the legal process of ejectment: and at the utmost, by the common law, the tenant was bound to account for the profits of the land so by him detained. But now, by statute 4 Geo. II. c.2. in case any tenant for life or years, or other person claiming under or by collusion with such tenant, shall willfully hold over after the determination of the term, and demand made in writing for recovering the possession of the premises, by him to whom the remainder or reversion thereof hall belong; such person, so holding over, shall pay, for the time he continues, at the rate of double the yearly value of the lands so detained. This has almost put an end to the practice of tenancy by sufferance, unless with the tacit consent of the owner of the tenement.

               

              

               

              
                Endnotes 

                [1] We may here mark, once for all, that the terminations of “-or” and “-ee” obtain. In law, the one an active, the other a passive signification; the former usually denoting the doer of any act, the latter him to whom it is done: the feoffor is he that takes a feoffment; the feoffee is he to whom it is made: the donor is one that gives lands in tail; the donee is he who receives it: he that grants a lease is denominated the lessor; and he to whom it is granted the lessee. (Litt. § 57.)

                [2] Ibid. 58.

                [3] Ibid. 67.

                [4] 6 Rep. 61.

                [5] Co. Litt. 135.

                [6] Co. Litt. 46.

                [7] Mirror. C.2. § 27. co. Litt. 45, 46.

                [8] Madox Formulare Anglican. no. 239. fol. 140. Demise for eighty years, 21 Ric. II . . . Ibid. no. 245. fol. 146: for the like term, A. D. 1429 . . . Ibid. no. 248. fol. 148. for fifty years, 7 Edw. IV.

                [9] 32 Aff. Pl. 6.

                [10] Stat. of mortmain, 7 Edw. I.

                [11] Co. Litt. 45.

                [12] 6 Rep. 35.

                [13] Co. Litt. 46.

                [14] Ibid. 45.
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                [16] Ibid. 46.

                [17] 5 Rep. 94.

                [18] Co. Litt. 46.

                [19] Ibid. 45.
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                [23] Litt. § 68.

                [24] Co. Litt. 56.

                [25] Ibid. 55.
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                [27] Co. Litt. 55.

                [28] Co. Litt. 56.

                [29] Ibid. 55.

                [30] Ibid.

                [31] 1 Ventr. 248.

                [32] Co. Litt. 55.

                [33] Ibid. 57.

                [34] 1 Roll. Abr. 860.2 Lev. 88.

                [35] Co. Litt. 57.
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                [37] Litt. § 69.
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              [II-152]

              CHAPTER THE TENTH.

                Of Estates upon Condition↩

              BESIDES the several divisions of estates, in point of interest, which we have considered in the three preceding chapters, there is also another species still remaining, which is called an estate upon condition; being such whose existence depends upon the happening or not happening of some uncertain event, whereby the estate may be either originally created, or enlarged, or finally defeated. [1] And these conditional estates I have chosen to reserve till last, because they are indeed more properly qualifications of other estates, than a distinct species of them selves; seeing that any quantity of interest, a fee, a freehold, or a term of years, may depend upon these provisional restrictions. Estates then upon condition, thus understood, are of two sorts: 1. Estates upon condition implied: 2. Estates upon condition expressed: under which last may be included, 3. Estates held in vadio, gage, or pledge: 4. Estates by statute merchant or statute staple: 5. Estates held by elegit.

              1. Estates upon condition implied in law, are where a grant of an estate has a condition annexed to it inseparably, from its essence and constitution, although no condition be expressed in words. As if a grant be made to a man of an office, generally, without adding other words; the law tacitly annexes hereto a secret condition, that the grantee shall duly execute his office, [2] on breach of which condition it is lawful for the grantor, or his heirs, to oust him, and grant it to another person. [3] For an office, either public or private, may be forfeited by mis-user or non-user; both of which are breaches of this implied condition. 1. By mis-user, or abuse; as if a judge takes a bribe, or a park-keeper kills deer without authority. 2. By non-user, or neglect; which in public offices, that concern the administration of justice, or the commonwealth, is of itself a direct and immediate cause of forfeiture: but non-user of a private office is no cause of forfeiture, unless some special damage is proved to be occasioned thereby. [4] For in the one case delay must necessarily be occasioned in the affairs of the public, which require a constant attention; but, private offices not requiring so regular and unremitted a service, the temporary neglect of them is not necessarily productive of mischief; upon which account some special loss must be proved, in order to vacate these. Franchises also, being regal privileges in the hands of a subject, are held to be granted on the same condition of making a proper use of them; and therefore they may be lost and forfeited, like offices, either by abuse or by neglect. [5] 

              Upon the same principle proceed all the forfeitures which are given by law of life estates and others; for any acts done by the tenant himself, that are incompatible with the estate which he holds. As if tenants for life or years enfeoff a stranger in fee-simple: this is, by the common law, a forfeiture of their several estates; being a breach of the condition which the law annexes thereto, viz. that they shall not attempt to create a greater estate then they themselves are entitled to. [6] So if any tenants for years, for life, or in fee, commit a felony; the king or other lord of the fee is entitled to have their tenements, because their estate is determined by the breach of the condition, “that they shall not commit felony,” which the law tacitly annexes to every feudal donation.

              II. An estate on condition expressed in the grant itself, is where an estate is granted, either in fee-simple or otherwise, with an express qualification annexed, whereby the estate granted shall either commence, be enlarged, or be defeated, upon performance or breach of such qualification or condition. [7] These conditions are therefore either precedent, or subsequent. Precedent are such as must happen or be performed before the estate can vest or be enlarged; subsequent are such, by the failure or nonperformance of which an estate already vested may be defeated. Thus, if an estate for life be limited to A upon his marriage with B, the marriage is a precedent condition, and till that happens no estate [8] is vested in A. Or, if a man grant to his lessee for years, that upon payment of a hundred marks within the term he shall have the fee, this also is a condition precedent, and the fee-simple passes not till the hundred marks be paid. [9] But if a man grant an estate in fee-simple reserving to himself and his heirs a certain rent; and that, if such rent be not paid at the times limited, it shall be lawful for him and his heirs to re-enter, and avoid the estate; in this case the grantee and his heirs have an estate upon condition subsequent, which is defeasible if the condition be not strictly performed. [10] To this class may also be referred all base fees, and fee-simples conditional at the common law. [11] Thus an estate to a man and his heirs, tenants of the manor of Dale, is an estate on condition that he and his heirs continue tenants of that manor. And so, if a personal annuity be granted at this day to a man and the heirs of his body; as this is no tenement within the statute of Westminster the second, it remains, as at common law, a fee-simple on c condition that the grantee has heirs of his body. Upon the same principle depend all the determinable estates of freehold, which we mentioned in the eighth chapter; as durante viduitate [during widowhood], etc: these are estates upon condition that the grantees do not marry, and the like. And, on the breach of any of these subsequent conditions by the failure of these contingencies; by the grantee’s not continuing tenant of the manor of Dale, by not having heirs of his body, or by not continuing sole; the estates which were respectively vested in each grantee are wholly determined and void.

              A distinction is however made between a condition in deed and a limitation, which Littleton [12] denominates also a condition in law. For when an estate is so expressly confined and limited by the words of its creation, that it cannot endure for any longer time than till the contingency happens upon which the estate is to fail, this is denominated a limitation: as when land is granted to a man, so long as he is parson of Bale, or while he continues unmarried, or until out of the rents and profits he shall have made 500£ and the like. [13] In such cases the estate determines as soon as the contingency happens, (when he ceases to be parson, marries a wife, or has received the 500£) and the next subsequent estate, which depends upon such determination, becomes immediately vested, without any act to be done by him who is next in expectancy. But when an estate is, strictly speaking, upon condition in deed (as if granted expressly upon condition to be void upon the payment of 40£ by the grantor, or so that the grantee continues unmarried, or provided he goes to York, etc. [14]) the law permits it to endure beyond the time when such contingency happens, unless the grantor or his heirs or assigns take advantage of the breach of the condition, and make either an entry or a claim in order to avoid the estate. [15] But, though strict words of condition be used in the creation of the estate, yet if on breach of the condition the estate be limited over to a third person, and does not immediately revert to the grantor or his representatives, (as if an estate be granted by granted by A to B, on condition that within tow years B intermarry with C, and on failure thereof then to D and his heirs) this the law construes to be a limitation and not a condition: [16] because, if it were a condition, then, upon the breach thereof, only A or his representatives could avoid the estate by entry, and so D’s remainder might be defeated by their neglecting to enter; but, when it is a limitation, the estate of B determines, and that of D commences, the instant that the failure happens. So also, if a man by his will devises land to his heir at law, on condition that he pays a sum of money, and for non-payment devises it over, this shall be considered as a limitation; otherwise no advantage could be taken of the non-payment, for none but the heir himself could have entered for a breach of condition. [17] 

              In all these instances, of limitations or conditions subsequent, it is to be observed, that so long as the condition, either express or implied, either in deed or in law, remains unbroken, the grantee may have an estate of freehold, provided the estate upon which such condition is annexed be in itself of a freehold nature; as if the original grant express either an estate of inheritance, or for life, or no estate at all, which is constructively an estate for life. For the breach of these conditions being contingent and uncertain, this uncertainty preserves the freehold; [18] because the estate is capable to last for ever, or at least for the life of the tenant, supposing the condition to remain unbroken. But where the estate is at the utmost a chattel interest, which must determine at a time certain, and may determine sooner, (as a grant for ninety nine years, provided A, B, and C, and the survivor of them, shall so long live) this still continues a mere chattel, and is not, by its uncertainty, ranked among estates of freehold.

              These express conditions, if they be impossible at the time of their creation, or afterwards become impossible by the act of God or the act of the feoffor himself, or if they be contrary to law, or repugnant to the nature of the estate, are void. In any of which cases, if they be conditions subsequent, that is, to be performed after the estate is vested, the estate shall become absolute in the tenant. As, if a feoffment be made to a man in fee-simple, on condition that unless he goes to Rome in twenty four hours; or unless the marries with Jane S. by such a day; (within which time the woman dies, or the feoffor marries her himself) or unless the kills another; or in case he alienes in fee; then and in any of such cases the estate shall be vacated and determine: here the condition is void, and the estate made absolute in the feoffee. For he has by the grant the estate vested in him, which shall not be defeated afterwards by a condition either impossible, illegal, or repugnant. [19] But if the condition be precedent, or to be performed before the estate vests, as a grant to a man that, if he kills another or goes to Rome in a day, he shall have an estate in fee; here, the void condition being precedent, the estate which depends thereon is also void, and the grantee shall take nothing by the grant: for he has no estate until the condition be performed. [20] 

              There are some estates defeasible upon condition subsequent, that require a more peculiar notice. Such are

              III. Estates held in vadio, in gage, or pledge; which are of two kinds, vivum vadium, or living pledge; and mortuum vadium, dead pledge, or mortgage.

               Vivum vadium, or living pledge, is when a man borrows a sum (suppose 200£) of another; and grants him an estate, as, of 20£ per annum, to hold till the rents and profits shall repay the sum so borrowed. This is an estate conditioned to be void, as soon as such sum is raised. And in this case the land or pledge is said to be living: it subsists, and survives the debt; and, immediately on the discharge of that, results back to the borrower. [21] But mortuum vadium, a dead pledge, or mortgage, (which is much more common than the other) is where a man borrows of another a specific (e.g. 200£) and grants him an estate in fee, on condition that if he, the mortgagor, shall repay the mortgagee the said sum of 200£ on a certain day mentioned in the deed, that then the mortgagor may re-enter on the estate so granted in pledge; or, as is now the more usual way, that the mortgagee shall re-convey the estate to the mortgagor: in this case the land, which is so put in pledge, is by law, in case of non-payment at the time limited, for ever dead and gone from the mortgagor; and the mortgagee’s estate in the lands is then no longer conditional, but absolute. But, so long as it continues conditional, that is, between the time of lending the money, and the time allotted for payment, the mortgagee is called tenant in mortgage. [22] But, as it was formerly a doubt, [23] whether, by taking such estate in fee, it did not become liable to the wife’s dower, and other encumbrances of the mortgagee (though that doubt has been long ago over-ruled by our courts of equity [24]) it therefore became usual to grant only a long term of years, by way of mortgage; with condition to be void on re-payment of the mortgage money: which course has been since continued, principally because on the death of the mortgagee such term becomes vested in his personal representatives, who alone are entitled in equity to receive the money lent, of whatever nature the mortgage may happen to be.

              As soon as the estate is created, the mortgagee may immediately enter on the lands; but is liable to be dispossessed, upon performance of the condition by payment of the mortgage-money at the day limited. And therefore the usual way is to agree that the mortgagor shall hold the land till the day assigned for payment; when in case of failure, whereby the estate becomes absolute, the mortgagee may enter upon it and take possession, without any possibility at law of being afterwards evicted by the mortgagor, to whom the land is now for ever dead. But here again the courts of equity interpose; and, though a mortgage be thus forfeited, and the estate absolutely vested in the mortgagee at the common law, yet they will consider the real value of the tenements compared with the sum borrowed. And, if the estate be of greater value than the sum lent thereon, they will allow the mortgagor at any reasonable time to re-call or redeem his estate; paying to the mortgagee his principal, interest, and expenses: for otherwise, in strictness of law, an estate worth 1000£ might be forfeited for non-payment of 100£ or a less sum. This reasonable advantage, allowed to mortgagors, is called the equity of redemption: and this enables a mortgagor to call on the mortgagee, who has possession of his estate, to deliver it back and account for the rents and profits received, on payment of his whole debt and interest; thereby turning the mortuum into a kind of vivum vadium. But, on the other hand, the mortgagee may either compel the sale of the estate, in order to get the whole of his estate presently, or, in default thereof, to be for ever foreclosed from redeeming the same; that is, to lose his equity of redemption without possibility of recall. And also, in some cases of fraudulent mortgages, [25] the fraudulent mortgagor forfeits all equity of redemption whatsoever. It is not therefore usual for mortgagees to take possession of the mortgaged estate, unless where the security is precarious, or small; or where the mortgagor neglects even the payment of interest: when the mortgagee is frequently obliged to bring an ejectment, and take the land into his own hands, in the nature of a pledge, or the pignus of the Roman law: whereas, while it remains in the hands of the mortgagor, it more resembles their hypotheca, which was where the possession of the thing pledged remained with the debtor. [26] But, by statute 7 Geo. II. c. 20. after payment or tender by the mortgagor of principal, interest, and costs, the mortgagee can maintain no ejectment; but may be compelled to reassign his securities. In Glanvil’s time, when the universal method of conveyance was by livery of seizin or corporal tradition of the lands, no gage or pledge of lands was good unless possession was also delivered to the creditor; ” si non sequatur ipsius vadii traditio, curia domini regis hujusmodi privatas conventiones tueri non solet “ [“if delivery of the pledge itself do not follow, the king’s court is not accustomed to take cognizance of private agreements of this kind”]: for which the reason given is, to prevent subsequent and fraudulent pledges of the same land; ” cum in tali casu possit eadem res pluribus aliis creditoribus tum prius tum posterius invadiari “ [“since in such a case the same thing might be pledged to many creditors as well before as afterwards”]. [27] And the frauds which have arisen, since the exchange of these public and notorious conveyances for more private and secret bargains, have well evinced the wisdom of our ancient law.

              IV. A fourth species of estates, defeasible on condition subsequent, are those held by statute merchant, and statute staple; which are very nearly related to the vivum vadium before-mentioned, or estate held till the profits thereof shall discharge a debt liquidated or ascertained. For both the statute merchant and statute staple are securities for money; the one entered into pursuant to the statute 13 Edw. I. de mercatoribus [of merchants], and thence called a statute merchant; the other pursuant to the statute 27 Edw. III. c. 9. before the mayor of the staple, that is to say, the grand mart for the principal commodities or manufactures of the kingdom, formerly held by act of parliament in certain trading towns, [28] and thence this security is called a statute staple. They are both, I say, securities for debts, originally permitted only among traders, for the benefit of commerce; whereby the lands of the debtor are conveyed to the creditor, till out of the rents and profits of them his debt may be satisfied: and during such time as the creditor so holds the lands, he is tenant by statute merchant or statute staple. There is also a similar security, the recognizance in the nature of a statute staple, which extends the benefit of this mercantile transaction to all the king’s subjects in general, by virtue of the statute 23 Hen. VIII. c. 6.

              V. Another similar conditional estate, created by operation of law, for security and satisfaction of debts, is called an estate by elegit. What an elegit is, an why so called, will be explained in the third part of these commentaries. At present I need only mention, that it is the name of a writ, founded on the statute [29] of Westm. 2. by which, after a plaintiff has obtained judgment for his debt at law, the sheriff gives him possession of one half of the defendant’s lands and tenements, to be held, occupied, and enjoyed, until his debt and damages are fully paid: and, during the time he so holds them, he is called tenant by elegit. It is easy to observe, that this is also a mere conditional estate, defeasible as soon as the debt is levied. But it is remarkable, that the feudal restraints of alienating lands, and charging them with the debts of the owner, were softened much earlier and much more effectually for the benefit of trade and commerce, than for any other consideration. Before the statute of quia emptores, [30] it is generally thought that the proprietor of lands was enabled to alienate no more than a moiety of them: the statute therefore of Westm. 2. permits only so much of them to be affected by the process of law, as a man was capable of alienating by his own deed. But by the statute de mercatoribus (passed in the same year [31]) the whole of a man’s lands was liable to be pledged in a statute merchant, for a debt contracted in trade; though only half of them was liable to be taken in execution for any other debt of the owner.

              I shall conclude what I had to remark of these estates, by statute merchant, statute staple, and elegit, with the observation of Sir Edward Coke. [32] “These tenants have uncertain interests in lands and tenements, and yet they have but chattels and no freeholds;” (which makes them an exception to the general rule) “because though they may hold an estate of inheritance, or for life, ut liberum tenementum [as a freehold], until their debt be paid; yet it shall go to their executors: for it is similitudinary; and though, to recover their estates, they shall have the same remedy (by assize) as a tenant of the freehold shall have, yet it is but the similitude of a freehold, and nullum simile est idem [things similar are not the same].” This indeed only proves them to be chattel interests, because they go to the executors, which is inconsistent with the nature of a freehold: but it does not assign the reason why these estates, in contradistinction to other uncertain interests, shall vest in the executors of the tenant and not the heir; which is probably owing to this: that, being a security and remedy provide for personal debts owing to the deceased, to which debts the executor is entitled, the law has therefore thus directed their succession; as judging it reasonable, from a principle of natural equity, that the security and remedy should be vested in them, to whom the debts if recovered would belong. And, upon the same principle, if lands be devised to a man’s executor, until out of their profits the debts due from the testator be discharged, this interest in the lands shall be a chattel interest, and on the death of such executor shall go to his executors: [33] because they, being liable to pay the original testator’s debts, so far as his assets will extend, are in reason entitled to possess that fund, out of which he has directed them to be paid.

               

              

               

              
                Endnotes 

                [1] Co. Litt. 201

                [2] Litt. § 378.

                [3] Litt. § 379.

                [4] Co. Litt. 233.

                [5] 9 Rep. 50.

                [6] Co. Litt. 215.

                [7] Co. Litt. 201.

                [8] Show. Parl. Cas. 83. etc.

                [9] Co. Litt. 217.

                [10] Litt. § 325.

                [11] See pag. 109, 110, 111.

                [12] § 380. 1. Inst. 234.

                [13] 10 Rep. 41.

                [14] Ibid. 42.

                [15] Litt. § 347. Stat. 32 Hen. VIII. c. 34.

                [16] Ventr. 202.

                [17] Cro. Eliz. 205. 1 Roll. Abr. 411.

                [18] Co. Litt. 42.

                [19] Co. Litt. 206.

                [20] Ibid.

                [21] Ibid. 205.

                [22] Litt. § 332.

                [23] Ibid. § 357. Cro. Car. 191.

                [24] Hardr. 466.

                [25] Stat. 4 & 5 W. & M. c. 16.

                [26] Pignoris appellatione eam propriè rem contineri dicimus, quae simul etiam traditur creditori. At eam, quae sine traditione nuda conventione tenetur, propriè hypothecae appellatione contineri dicimus. [The appellation of pledge is properly given to that security which is delivered immediately to the creditor. But that which is bound by a naked compact without delivery we properly call a mortgage.] Inst. l. 4. t. 6. § 7.

                [27] l. 10. c. 8.

                [28] See Book I. ch. 8.

                [29] 13 Edw. I. c. 18.

                [30] 18 Edw. I.

                [31] 13 Edw. I.

                [32] 1 Inst. 42, 43.

                [33] Co. Litt. 42.

              

            

             

            

            

          

        

    

  












 

            
              [II-163]

              CHAPTER THE ELEVENTH.

                Of Estates in Possession, Remainder, and Reversion↩

              HITHERTO we have considered estates solely with regard to their duration, or the quantity of interest which the owners have therein. We are now to consider them in another view; with regard to the time of their enjoyment, when the actual pernancy of the profits (that is, the taking, perception, or receipt, of the rents and other advantages arising therefrom) begins. Estates therefore, with respect to this consideration, may either be in possession, or in expectancy: and of expectancies there are two sorts; one created by act of the parties, called a remainder; the other by act of law, and called a reversion.

              I. Of estates in possession, (which are sometimes called estates executed, whereby a present interest passes to and resides in the tenant, not depending on any subsequent circumstance or contingency, as in the case of estates executory) there is little or nothing peculiar to be observed. All the estates we have hitherto spoken of are of this kind; for, in laying down general rules, we usually apply them to such estates as are then actually in the tenant’s possession. But the doctrine of estates in expectancy contains some of the nicest and most abstruse learning in the English law. These will therefore require a minute discussion, and demand some degree of attention.

              II. An estate then in remainder may be defined to be, an estate limited to take effect and be enjoyed after another estate is determined. As if a man seized in fee-simple grants lands to A for twenty years, and, after the determination of the said term, then to B and his heirs for ever: here A is tenant for years, remainder to B in fee. In the first place an estate for years is created or carved out of the fee, and given to A; and the residue or remainder of it is given to B. But both these interests are in fact only one estate; the present term of years and the remainder afterwards, when added together, being equal only to one estate in fee. [1] They are indeed different parts, but they constitute only one whole: they are carved out of one and the same inheritance: they are both created, and may both subsist, together; the one in possession, the other in expectancy. So if land be granted to A for twenty years, and after the determination of the said term to B for life; and, after the determination of B’s estate for life, it be limited to C and his heirs for ever: this makes A tenant for years, with remainder to B for life, remainder over to C in fee. Now here the estate of inheritance undergoes a division into three portions: there is first A’s estate for years carved out of it; and after that B’s estate for life; and then the whole that remains is limited to C and his heirs. And here also the first estate, and both the remainders, for life and in fee, are one estate only; being nothing but parts or portions of one entire inheritance: and if there were a hundred remainders, it would still be the same thing; upon a principle grounded on mathematical truth, that all the parts are equal, and no more than equal, to the whole. And hence also it is easy to collect, that no remainder can be limited after the grant of an estate in fee-simple: [2] because a fee-simple is the highest and largest estate, that a subject is capable of enjoying; and he that is tenant in fee has in him the whole of the estate: a remainder therefore, which is only a portion, or residuary part, of the estate, cannot be reserved after the whole is disposed of. A particular estate, with all the remainders expectant thereon, is only one fee-simple; as 40£ is part of 100£ and 60£ is the remainder of it: wherefore, after a fee-simple once vested, there can no more be a remainder limited thereon, than after the whole 100£ is appropriated there can be any residue subsisting.

              Thus much being premised, we shall be the better enabled to comprehend the rules that are laid down by law to be observed in the creation of remainders, and the reasons upon which those rules are founded.

              1. And, first, there must necessarily be some particular estate, precedent to the estate in remainder. [3] As, an estate for years to A, remainder to B for life; or, an estate for life to A, remainder to B in tail. This precedent estate is called the particular estate, as being only a small part, or particula, of the inheritance; the residue or remainder of which is granted over to another. The necessity of creating this preceding particular estate, in order to make a good remainder, arises from this plain reason; that remainder is a relative expression, and implies that some part of the thing is previously disposed of: for, where the whole is conveyed at once, there cannot possibly exist a remainder; but the interest granted, whatever it be, will be an estate in possession.

              An estate created to commence at a distant period of time, without any intervening estate, is therefore properly no remainder: it is the whole of the gift, and not a residuary part. And such future estates can only be made of chattel interest, which were considered in the light of mere contracts by the ancient law, [4] to be executed either now or hereafter, as the contracting parties should agree: but an estate of freehold must be created to commence immediately. For it is an ancient rule of the common law, that no estate of freehold can be created to commence in futuro ; but it ought to take effect presently either in possession or remainder: [5] because at common law no freehold in lands could pass without livery of seizin; which must operate either immediately, or not at all. It would therefore be contradictory, if an estate, which is not to commence till hereafter, could be granted by a conveyance which imports an immediate possession. Therefore, though a lease to A for seven years, to commence from next Michaelmas, is good; yet a conveyance to B of lands, to hold to him and his heirs for ever from the end of three years next ensuing, is void. So that when it is intended to grant an estate of freehold, whereof the enjoyment shall be deferred till a future time, it is necessary to create a previous particular estate, which may subsist till that period of time it completed; and for the grantor to deliver immediate possession of the land to the tenant of his particular estate, which is construed to be giving possession to him in remainder, since his estate and that of the particular tenant are one and the same estate in law. As, where one leases to A for three years, with remainder to B in fee, and makes livery of seizin to A; here by the livery the freehold is immediately created, and vested in B, during the continuance of A’s term of years. The whole estate passes at one from the grantor to the grantees, and the remainder-man is seized of his remainder at the same time that the tremor is possessed of his term. The enjoyment of it must indeed be deferred till hereafter; but it is to all intents and purposes an estate commencing in praesenti [immediately], though to be occupied and enjoyed in futuro [in the future].

              As no remainder can be created, without such a precedent particular estate, therefore the particular estate is said to support the remainder. But a lease at will is not held to be such a particular estate, as will support a remainder over. [6] For an estate at will is of a nature so slender and precarious, that it is not looked upon as a portion of the inheritance; and a portion must first be taken out of it, in order to constitute a remainder. Besides, if it be a freehold remainder livery of seizin must be given at the time of its creation; and the entry of the grantor, to do this, determines the estate at will in the very instant in which it is made: [7] or, if it be a chattel interest, though perhaps it might operate as a future contract, if the tenant for years be a party to the deed of creation, yet it is void by way of remainder: for it is a separate independent contract, distinct from the precedent estate at will; and every remainder must be part of one and the same estate, out of which the preceding particular estate is taken. [8] And hence it is generally true, that if the particular estate is void in its creation, or by any means is defeated afterwards, the remainder supported thereby shall be defeated also: [9] as where the particular estate is an estate for the life of a person not in esse; [10] or an estate for life upon condition, on breach of which condition the grantor enters and avoids the estate; [11] in either of these cases the remainder over is void.

              2. A second rule to be observed is this; that the remainder must commence or pass out of the grantor at the time of the creation of the particular estate. [12] As, where there is an estate to A for life, with remainder to B in fee: here B’s remainder in fee passes from the grantor at the same time that seizin is delivered to A of his life estate in possession. And it is this, which induces the necessity at common law of livery of seizin being made on the particular estate, whenever a freehold remainder is created. For, if it be limited even on an estate for years, it is necessary that the lessee for years should have livery of seizin, in order to convey the freehold from and out of the grantor; otherwise the remainder is void. [13] Not that the livery is necessary to strengthen the estate for years; but, as livery of the land is requisite to convey the freehold, and yet cannot be given to him in remainder without infringing the possession of the lessee for years, therefore the law allows such livery, made to the tenant of the particular estate, to relate and inure to him in remainder, as both are but one estate in law. [14] 

              3. A third rule respecting remainders is this; that the remainder must vest in the grantee during the continuance of the particular estate, or eo instanti [from the instant] that it determines. [15] As, if A be tenant for life, remainder to B in tail; here B’s remainder is vested in him, at the creation of the particular estate to A for life: or, if A and B be tenants for their joint lives, remainder to the survivor in fee; here, though during their joint lives the remainder is vested in neither, yet on the death of either of them, the remainder vests instantly in the survivor: wherefore both these are good remainders. But, if an estate be limited to A for life, remainder to the eldest son of B in tail, and A dies before B has any son; here the remainder will be void, for it did not vest in any one during the continuance, nor at the determination, of the particular estate: and, even supposing that B should afterwards have a son, he shall not take by this remainder; for, as it did not vest at or before the end of the particular estate, it never can vest at all, but is gone for ever. [16] And this depends upon the principle before laid down, that the precedent particular estate and the remainder are one estate in law; they must therefore subsist and be in esse at one and the same instant of time, either during the continuance of the first estate or at the very instant when that determines, so that no other estate can possibly come between them. For there can be no intervening estate between the particular estate, and the remainder supported thereby: [17] the thing supported must fall to the ground, if once its support be severed from it.

              It is upon these rules, but principally the last; that the doctrine of contingent remainders depends. For remainders are either vested or contingent. Vested remainders (or remainders executed, whereby a present interest passes to the party, though to be enjoyed in futuro) are where the estate is invariably fixed, to remain to a determinate person, after the particular estate is spent. As if A be tenant for twenty years, remainder to B in fee; here B’s is a vested remainder, which nothing can defeat, or set aside.

              Contingent or executory remainders (whereby on present interest passes) are where the estate in remainder is limited to take effect, either to a dubious and uncertain person, or upon a dubious and uncertain event; so that the particular estate may chance to be determined, and the remainder never take effect. [18] 

              First, they may be limited to a dubious and uncertain person. As if A be tenant for life, with remainder to B’s eldest son (then unborn) in tail; this is a contingent remainder, for it is uncertain whether B will have a son or no: but the instant that a son is born, the remainder is no longer contingent, but vested. Though, if A had died before the contingency happened, that is, before B’s son was born, the remainder would have been absolutely gone; for the particular estate was determined before the remainder could vest. Nay, by the strict rule of law, if A were tenant for life, remainder to his own eldest son in tail and A died without issue born, but leaving his wife enseint or big with child, and after his death a posthumous son was born, this son could not take the land, by virtue of this remainder; for the particular estate determined before there was any person in esse [in being], in whom the remainder could vest. [19] But, to remedy this hardship, it is enacted by statute 10 & 11 W III. c. 16. that posthumous children shall be capable of taking in remainder, in the same manner as if they had been born in their father’s lifetime: that is, the remainder is allowed to vest in them, while yet in their mother’s womb [20] 

              This species of contingent remainders, to a person not in being, must however be limited to some one, that may by common possibility, or potentia propinqua, be in esse at or before the particular estate determines. [21] As if an estate be made to A for life, remainder to the heirs of B: now, if A dies before B, the remainder is at an end; for during B’s life he has no heir, nemo est haeres viventis [no one is heir to the living]: but if B dies first, the remainder then immediately vests in his heir, who will be entitled to the land on the death of A. This is a good contingent remainder, for the possibility of B’s dying before A is potentia propinqua, and therefore allowed in law. [22] But a remainder to the right heirs of B (if there be no such person as B in esse) is void. [23] For here there must two contingencies happen; first, that such a person as B shall be born; and, secondly, that he shall also die during the continuance of the particular estate; which make it potentia remotissima, a most improbable possibility. A remainder to a man’s eldest son, who has none, (we have seen) is good; for by common possibility he may have one; but if it be limited in particular to his son John, or Richard, it is bad, if he have no son of that name; for it is too remote a possibility that he should not only have a son, but a son of a particular name. [24] A limitation of a remainder to a bastard before it is born, is not good: [25] for though the law allow the possibility of having bastards, it perfumes it to be a very remote and improbable contingency. Thus may a remainder be contingent, on account of the uncertainty of the person who is to take it.

              A remainder may also contingent, where the person to whom it is limited is fixed and certain, but the event upon which it is to take effect is vague and uncertain. As, where land is given to A for life, and in case B survives him, then with remainder to B in fee: here B is a certain person, but the remainder to him is a contingent remainder, depending upon a dubious event, the uncertainty of his surviving A. During the joint lives of A and B it is contingent; and if B dies first, it never can vest in his heirs, but is for ever gone; but if A dies first, the remainder to B becomes vested.

              Contingent remainders of either kind, if they amount to a freehold, cannot be limited on an estate for years, or any other particular estate, less than a freehold. Thus if land be granted to A for ten years, with remainder in fee to the right heirs of B, this remainder is void: [26] but if granted to A for life, with a like remainder, it is good. For, unless the freehold passes out of the grantor at the time when the remainder is created, such freehold remainder is void: it cannot pass out of him, without vesting somewhere; and in the case of a contingent remainder it must vest in the particular tenant, else it can vest no where: unless therefore the estate of such particular tenant be of a freehold nature, the freehold cannot vest in him, and consequently the remainder is void.

              Contingent remainders may be defeated, by destroying or determining the particular estate upon which they depend, before the contingency happens whereby they become vested. [27] Therefore when there is tenant for life, with diverse remainders in contingency, he may, not only by his death, but by alienation, surrender, or other methods, destroy and determine his own life estate, before any of those remainders vest; the consequence of which is that he utterly defeats them all. As, if there be tenant for life, with remainder to his eldest son unborn in tail, and the tenant for life, before any son is born, surrenders his life-estate, he by that means defeats the remainder in tail to his son: for his son not being in esse, when the particular estate determined, the remainder could not then vest; and, as it could not vest then, by the rules before laid down, it never can vest at all. In these cases therefore it is necessary to have trustees appointed to preserve the contingent remainders; in whom there is vested an estate in remainder for the life of the tenant for life, to commence when his determines. If therefore his estate for life determines otherwise than by his death, their estate, for the residue of his natural life, will then take effect, and become a particular estate in possession, sufficient to support the remainders de pending in contingency. This method is said to have been invented by Sir Orlando Bridgman, Sir Geoffery Palmer, and other eminent council, who betook themselves to conveyancing during the time of the civil wars; in order thereby to secure in family settlements a provision for the future children of an intended marriage, who before were usually left at the mercy of the particular tenant for life [28] and when, after the restoration, those gentlemen came to fill the first offices of the law, they supported this invention within reasonable and proper bounds, and introduced it into general use.

              Thus the student will observe how much nicety is required in creating and securing a remainder; and I trust he will in some measure see the general reasons, upon which this nicety is founded. It were endless to attempt to enter upon the particular subtleties and refinements, into which this doctrine, by the variety of cases which have occurred in the course of many centuries, has been spun out and subdivided: neither are they consonant to the design of these elementary disquisitions. I must not however omit, that in devises by last will and testament, (which, being often drawn up when the party is inops concilii [without counsel], are always more favored in construction than formal deeds, which are presumed to be made with great caution, forethought, and advice) in these divises, I say, remainders may be created in some measure contrary to the rules before laid down: though our lawyers will not allow such dispositions to be strictly remainders; but call them by another name, that of executory devises, or devises hereafter to be executed.

              An executory devise of lands is such disposition of them by will, that thereby no estate vests at the death of the devisor, but only on some future contingency. It differs from a remainder in three very material points: 1. That it needs not any particular estate to support it. 2. That by it a fee-simple or other less estate, maybe limited after a fee-simple. 3. That by this means a remainder may be limited of a chattel interest, after a particular estate for life created in the same.

              1. The first case happens when a man devises a future estate, to arise upon a contingency; and, till that contingency happens, does not dispose of the fee-simple, but leaves it to descend to his heir at law. As if one devises land to a feme-sole and her heirs, upon her day of marriage: here is in effect a contingent remainder without any particular estate to support it; a freehold commencing in futuro. This limitation, though it would be void in a deed, yet is good in a will, by way of executory devise [29] For, since by a devise a freehold may pass without corporal tradition or livery of seizin. (as it must do, if it passes at all) therefore it may commence in futuro ; because the principal reason why it cannot commence in futuro in other cases, is the necessity of actual seizin, which always operates in praesenti. And, since it may thus commence in futuro, there is no need of a particular estate to support it; the only use of which is to make the remainder, by its unity with the particular estate, a present interest. And hence also it follows, that such an executory devise, not being a present interest, cannot be barred by a recovery, suffered before it commences. [30] 

              2. By executory devise a fee, or other less estate, may be limited after a fee. And this happens where a devisor devises his whole estate in fee, but limits a remainder thereon to commence on a future contingency. As if a man devises land to A and his heirs; but, if he dies before the age of twenty one, then to B and his heirs: this remainder, though void in a deed, is good by way of executory devise. [31] But, in both these species of executory devises, the contingencies ought to be such as may happen within a reasonable time; as within one or more life or in being, or within a moderate term of years; for courts of justice will not indulge even wills, so as to create a perpetuity, which the law abhors: [32] because by perpetuities, (or the settlement of an interest, which shall go in the succession prescribed, without any power of alienation [33]) estates are made incapable of answering those ends, of social commerce, and providing for the sudden contingencies of private life, for which property was at first established. The utmost length that has been hitherto allowed, for the contingency of an executory devise of either kind to happen in, is that of a life or lives in being, and one and twenty years afterwards. As when lands are devised to such unborn son of a feme-covert, as shall first attain the age of twenty one, and his heirs; the utmost length of time that can happen before the estate can vest, is the life of the mother and the subsequent infancy of her son: and this has been decreed to be a good executory devise. [34] 

              3. By executory devise a term of years may be given to one man for his life, and afterwards limited over in remainder to another, which could not be done by deed: for by law the first grant of it, to a man for life, was a total disposition of the whole term; a life estate being esteemed of a higher and larger nature than any term of years. [35] And, at first, the courts were tender, even in the case of a will, of restraining the devisee for life from aliening the term; but only held, that in case he died without exerting that act of ownership, the remainder over should then take place: [36] for the restraint of the power of alienation, especially in very long terms, was introducing a species of perpetuity. But, soon afterwards, it was held, [37] that the devisee for life has no power of aliening the term, so as to bar the remainder-man: yet in order to prevent the danger of perpetuities, it was settled, [38] that, though such remainders may be limited to as many persons successively as the devisor thinks proper, yet they must all be in esse during the life of the first devisee; for then all the candles are li9ghted and are consuming together, and the ultimate remainder is in reality only to that remainder-man who happens to survive the rest: or, that such remainder may be limited to take effect upon such contingency only, as must happen (if at all) during the life of the first devisee. [39] 

              Thus much for such estates in expectancy, as are created by the express words of the parties themselves; the most intricate title in the law. There is yet another species, which is created by the act and operation of the law itself, and this is called a reversion.

              III. An estate in reversion is the residue of an estate left in the grantor, to commence in possession after the determination of some particular estate granted out by him. [40] Sir Edward Coke [41] describes a reversion to be the returning of land to the grantor or his heirs after the grant is over. As, if there be a gift in tail, the reversion of the fee is, without any special reservation, vested in the donor by act of law: and so also the reversion, after an estate for life, years, or at will, continues in the lessor. For the fee-simple of all lands must abide somewhere; and if he, who was before possessed of the whole, carves out of it any smaller estate, and grants it away, whatever is not so granted remains in him. A reversion is therefore never created by deed or writing, but arises from construction of law; a remainder can never be limited, unless by either deed or devise. But both are equally transferable, when actually vested, being both estates in praesenti, though taking effect in futuro.

              The doctrine of reversions is plainly derived from the feudal constitution. For, when a feud was granted to a man for life, or to him and his issue male, rendering either rent, or other services; then, on his death or the failure of issue male, the feud was determined and resulted back to the lord or proprietor, to be again disposed of at his pleasure. And hence the usual incidents to reversions are said to be fealty and rent. When no rent is reserved on the particular estate, fealty however results of course, as an incident quite inseparable, and may be demanded as a badge of tenure, or acknowledgment of superiority; being frequently the only evidence that the lands are held at all. Where rent is reserved, it is also incident, though not inseparably so, to the reversion [42] The rent may be granted away, reserving the reversion; and the reversion may be granted away, reserving the reversion; and the reversion may be granted away, reserving the rent; by special words: but by a general grant of the reversion, the rent will pass with it, as incident thereunto; though by the grant of the rent generally, the reversion will not pass. The incident passes by the grant of the principal, but not e converso [on the other hand]: for the maxim of law is, ” accessorium non ducit, sed sequitur, suum principale “ [“the accessory does not precede but follows his principal”]. [43] 

              These incidental rights of the reversioner, and the respective modes of descent, in which remainders very frequently differ from reversions, have occasioned the law to be careful in distinguishing the one from the other, however inaccurately the parties themselves may describe them. For if one, seized of a paternal estate in fee, makes a lease for life, with remainder to himself and his heirs, this is properly a mere reversion, [44] to which rent and fealty shall be incident; and which shall only descend to the heirs of his father’s blood, and not to his heirs general, as a remainder limited to him by a third person would have done: [45] for it is the old estate, which was originally in him, and never yet was out of him. And so likewise, if a man grants a lease for life to A, reserving rent, with reversion to B and his heirs, B has a remainder descendible to his heirs general, and not a reversion to which the rent is incident; but the grantor shall be entitled to the rent, during the continuance of A’s estate. [46] 

              In order to assist such persons as have any estate in remainder, reversion, or expectancy, after the death of others, against fraudulent concealments of their deaths, it is enacted by the statute 6 Ann. c. 18. that all persons on whose lives any lands or tenements are held, shall (upon application to the court of chancery and order made thereupon) once in every year, if required, be produced to the court, or its commissioners; or, upon neglect or refusal, they shall be taken to be actually dead, and the person entitled to such expectant estate may enter upon and hold the lands and tenements, till the party shall appear to be living.

              Before we conclude the doctrine of remainders and reversions, it may be proper to observe, that whenever a greater estate and a less coincide and meet in one and the same person, without any intermediate estate, [47] the less is immediately annihilated; or, in the law phrase, is said to be merged, that is, sunk or drowned, in the greater. Thus, if there be tenant for years, and the reversion in fee-simple descends to or is purchased by him, the term of years is merged in the inheritance, and shall never exist any more. But they must come to one and the same person in one and the same right; else, if the freehold be in his own right, and he has a term in right of another ( en auter droit) there is no merger. Therefore, if tenant for years dies, and makes him who has the reversion in fee his executor, whereby the term of years vests also in him, the term shall not merge; for he has the fee in his own right, and the term of years in the right of the testator, and subject to is debts and legacies. So also, if he who has the reversion in fee marries the tenant for years, there is no merger; for he has the inheritance in his own right, the lease in the right of his wife. [48] An estate-tail is an exception to this rule: for a man may have in his own right both an estate-tail and a reversion in fee; and the estate-tail, though a less estate, shall not merge in the fee. [49] For estates-tail are protected and preserved from merger by the operation and construction, though not by the express word, of the statute de donis : which operation and construction have probably arisen upon this consideration; that, in the common cases of merger of estates for life or years by uniting with the inheritance, the particular tenant has the sole interest in them, and has full power at any time to defeat, destroy, or surrender them to him that has the reversion; therefore, when such an estate unites with the reversion in fee, the law considers it in the light of a virtual surrender of the inferior estate. [50] But, in an estate-tail, the case is otherwise: the tenant for a long time had no power at all over it, so as to bar or to destroy it; and now can only do it by certain special modes, by a fine, a recovery, and the like: [51] it would therefore have been strangely improvident, to have permitted the tenant in tail, b purchasing the reversion in fee, to merge his particular estate, and defeat the inheritance of his issue: and hence it has become a maxim, that a tenancy in tail, which cannot be surrendered, cannot also be merged in the fee.
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              CHAPTER THE TWELFTH.

                Of Estates in Severalty, Joint-Tenancy, Coparcenary, and Common↩

              We come now to treat of estate, with respect to the number and connections of their owners, the tenants who occupy and hold them. And, considered in this view, estates of any quantity or length of duration, and whether they be in actual possession or expectancy, may be held in four different ways; in severalty, in joint-tenancy, in coparcenary, and in common.

              1. He that holds lands or tenements in severalty, or is sole tenant thereof, is he that holds them in his own right only, without any other person being joined or connected with him in point of interest, during his estate therein. This is the most common and usual way of holding an estate; and therefore we may make the same observations here, that we did upon estates in possession, as contradistinguished from those in expectancy, in the preceding chapter: that there is little or nothing peculiar to be remarked concerning it, since all estates are supposed to be of this sort, unless where they are expressly declared to be otherwise; and that, in laying down general rules and doctrines, we usually apply them to such estates as are held in severalty. I shall therefore proceed to consider the other three species of estates, in which there are always a plurality of tenants.

              II. An estate in joint-tenancy is where lands of tenements are granted to two or more persons, to hold in fee-simple, fee-tail, for life, for years, or at will. In consequence of such grants the estate is called an estate in joint-tenancy, [1] and sometimes an estate in jointure, which word as well as the other signifies a union or conjunction of interest; though in common speech the term, jointure, is now usually confined to the joint estate, which by virtue of the statute 27 Hen. VIII. c. 10. is frequently vested in the husband and wife before marriage, as a full satisfaction and bar of the woman’s dower. [2] 

              In unfolding this title, and the two remaining ones in the present chapter, we will first inquire, how these estates may be created; next, their properties and respective incidents; and lastly, how they may be severed or destroyed.

              I. The creation of an estate in joint-tenancy depends on the wording of the deed or devise, by which the tenants claim title; for this estate can only arise by purchase or grant, that is, by the act of the parties, and never by the mere act of law. Now, if an estate be given to a plurality of persons, without adding any restrictive, exclusive, or explanatory words, as if an estate be granted to A and B and their heirs, this makes them immediately joint-tenants in fee of the lands. For the law interprets the grant so as to make all parts of it take effect, which can only be done by creating an equal estate in them both. As therefore the grantor has thus united their names, the law gives them a thorough union in all other respects. For the properties of a joint estate are derived from its unity, which is fourfold; the unity of interest, the unity of title, the unity of time, and the unity of possession: or, in other words, joint-tenants have one and the same interest, accruing by one and the same conveyance, commencing at one and the same time, and held by one and the same undivided possession.

              First, they must have one and the same interest. One joint-tenant cannot be entitled to one period of duration or quantity of interest in lands, and the other to a different: one cannot be tenant for life, and the other for years: one cannot be tenant in fee, and the other in tail. [3] But, if land be limited to A and B for their lives, this makes them joint-tenants of the freehold; if to A and B and their heirs, it makes them joint-tenants of the inheritance. [4] If land be granted to A and B for their lives and to the heirs of A; here A and B are joint-tenants of the freehold during their respective lives, and A has the remainder of the fee in severalty: or, if land be given to A and B, and the heirs of the body of A; here both have a joint estate for life, and A has a several remainder in tail. [5] Secondly, joint-tenants must also have an unity of title: their estate must be created by one and the same act, whether legal or illegal; as by one and the same grant, or by one and the same disseizin. [6] Joint-tenancy cannot arise by descent or act of law; but merely by purchase, or acquisition by the act of the party: and, unless that act be one and the same, the two tenants would have different titles; and if they had different titles, one might prove good, and the other bad, which would absolutely destroy the jointure. Thirdly, there must also be an unity of time: their estates must be vested at one and the same period, as well as by one and the same title. As in case of a present estate made to A and B; or a remainder in fee to A and B after a particular estate; in either case A and B are joint tenants of this present estate, or this vested remainder. But if, after a lease for life, the remainder be limited to the heirs of A and B; and during the continuance of the particular estate A dies, which vests the remainder of one moiety in his heir; and then B dies, whereby the other moiety becomes vested in the heir of B: now A’s heir and B’s heir are not joint-tenants of this remainder, but tenants in common; for one moiety vested at one time, and the other moiety vested at another. [7] Yet, where a feoffment was made to the use of a man, and such wife as he should afterwards marry, for term of their lives, and he after-wards married; in this case it seems to have been held that the husband and wife had a join estate, though vested at different times: [8] because the use of the wife’s estate was in abeyance and dormant till the intermarriage; and, being then awakened, had relation back, and took effect from the original time of creation. Lastly, in join-tenancy, there must be an unity of possession. Joint-tenants are said to be seized per my et per tout [by half and by all], by the half or moiety, and by all; that is they each of them have the entire possession, as well of every parcel as of the whole. [9] They have not, one of them a seizin of one half or moiety, and the other of the other moiety; neither can one be exclusively seized of one acre, and his companion of another; but each has an undivided moiety of the whole, and not the whole of an undivided moiety. [10] 

              Upon these principles, of a thorough and intimate union of interest and possession, depend many other consequences and incidents to the joint-tenant’s estate. If two joint-tenants let a verbal lease of their land, reserving rent to be paid to one of them, it shall inure to both, in respect of the joint reversion. [11] If their lessee surrenders his lease to one of them, it shall also inure to both, because of the privity, or relation of their estate. [12] One the same reason, livery of seizin, made to one joint-tenant, shall inure to both of them: [13] and the entry, or re-entry, of one joint-tenant is as effectual in law as if it were the act of both. [14] In all actions also relating to their joint estate, one joint-tenant cannot sue or be sued without joining the other. [15] But if two or more joint-tenants be seized of an advowson, and they present different clerks, the bishop may refuse to admit either; because neither joint-tenant has a several right of patronage, but each is seized of the whole: and, if they do not both agree within six months, the right of presentation shall lapse. But the ordinary may, if he pleases, admit a clerk presented by either, for the good of the church, that divine service may be regularly performed; which is no more than he otherwise would be entitled to do, in case their disagreement continued; so as to incur a lapse: and, if the clerk of one joint-tenant be so admitted, this shall keep up the title in both of them; in respect of the privity and union of their estate. [16] Upon the same ground it is held, that one joint-tenant cannot have an action against another for trespass, in respect of his land; [17] for each has an equal right to enter on any part of it. But one joint-tenant is not capable by himself to do any act, which may tend to defeat or injure the estate of the other; as to let leases, or to grant copyholds: [18] and, if any waste be done, which tends to the destruction of the inheritance, one joint-tenant may have an action of waste against the other, by construction of the statute Westm. 2. c. 22. [19] So too, tough at common law no action of account lay for one joint-tenant against another, unless he had constituted him his bailiff or receiver, [20] yet now by the statute 4 Ann. c. 16. joint-tenant may have actions of account against each other, for receiving more than their due share of the profits of the tenements held in joint-tenant.

              From the same principle also arises the remaining grand incident of joint estates; viz. the doctrine of survivorship: by which, when two or more persons are seized of a joint estate of inheritance, for their own lives, or pur auter vie, or are jointly possessed of any chattel interest, the entire tenancy upon the decease of any of them remains to the survivors, and at length to the last survivor; and he shall be entitled to the whole estate, whatever it be, whether an inheritance or a common freehold only, or even a less estate. [21] This is the natural and regular consequence of the union and entirely of their interest. The interest of two joint-tenants is not only equal or similar, but also is one and the same. One has not originally a distinct moiety from the other; but, if by any subsequent act (as by alienation or forfeiture of either) the interest become separate and distinct, the joint-tenancy instantly ceases. But, while it continues, each of two joint-tenants has a concurrent interest in the whole; and therefore, on the death of his companion, the sole interest in the whole remains to the survivor. For the interest, which the survivor originally had, is clearly not divested by the death of his companion; and no other person can now claim to have a joint estate with him, for no one can now have an interest in the whole, accruing by the same title, and taking effect at the same time with his own; neither can any one claim a separate interest in any part of tenements; for that would be to deprive the survivor of the right which he has in all, and every part. As therefore the survivor’s original interest in the whole still remains; and as no one can now be admitted, either jointly or severally, to any share with him therein; it follows, that his own interest must now be entire and several, and that he shall alone be entitled to the whole estate (whatever it be) that was created by the original grant.

              This right of survivorship is called by our ancient authors [22] the jus accrescendi [right of survivorship], because the right, upon the death of one joint-tenant, accumulates and increases to the survivors; or, as they themselves express it, ” pars illa communis accrescit superstitibus, de persona in personam, usque ad ultimam superstitem “ [“that common share accumulates to the survivors from one person to another even to the last Survivor”]. And this jus accrescendi ought to be mutual; which I apprehend to be the reason why neither the king, [23] nor any corporation, [24] can be a joint-tenant with a private person. For here is no mutuality: the private person has not even the remotest chance of being seized of the entirety, by benefit of survivorship, for the king and the corporation can never die.

              3. We are, lastly, to inquire, how an estate in joint-tenancy may be severed and destroyed. And this may be done by destroying any of its constituent unities. 1. That of time, which respects only the original commencement of the joint estate, cannon indeed (being now past) by affected by any subsequent trans-actions. But, 2. the joint-tenants’ estate may be destroyed, without any alienation, by merely disuniting their possession. For joint-tenants being seized per my et per tout, every thing that tends to narrow that interest, so that they shall not be seized throughout the whole, and throughout every part, is a severance or destruction of the jointure. And therefore, if two join-tenants agree to part their lands, and hold them in severalty, they are no longer joint-tenants; for they have now no joint interest in the whole, but only a several interest respectively in the several parts. And, for that reason also, the right of survivorship is by such separation destroyed. [25] By common law all the joint-tenants might agree to make partition of the lands, but one of them could not compel the others so to do: [26] for, this being an estate originally created by the act and agreement of the parties, the law would not permit any one or more of them to destroy the united possession without a similar universal consent. [27] But now by the statutes 31 Hen. VIII. c. i. and 32 Hen. VIII. c. 32. Joint-tenants, either of inheritances or other less estates, are compellable by writ of partition to divide their lands.3.The jointure may be destroyed, by destroying the unity of title. As if one joint-tenant alienes and conveys his estate to a third person: here the joint-tenancy is severed, and turned into tenancy in common; [28] for the grantee and the remaining joint-tenant hold by different titles, (one derived from the original, the other from the subsequent, grantor) though, till partition made, the unity of possession continues. But a devise of one’s share by will is no severance of the jointure: for no testament takes effect till after the death of the testator, and by such death the right so the survivor (which accrued at the other [29]) is already vested. [30] 4. It may also be destroyed, by destroying the unity of interest. And therefore, if there by or descends upon either, it is a severance of the jointure: [31] though, if an estate is originally limited to two for life, and after to the heirs of one of them, the freehold shall remain in jointure, without merging in the inheritance, they are not separate estates, (which is requisite in order to a merger) but branches of one in-tire estate. [32] In like manner, if a joint-tenant in fee makes a lease for life of his share, this defeats the jointure; [33] for it destroys the unity both of title and of interest. And, whenever or by whatever means the jointure ceases or is severed, the right of survivorship or jus accrescendi the same instant ceases with it. [34] Yet, if one of three joint-tenants alienes his share, the two remaining tenants still hold their parts by joint-tenancy and survivorship: [35] and, if one of three joint-tenants releases his share to one of his companions, though the joint-tenancy is destroyed with regard to that part, yet the two remaining parts are still held in jointure; [36] for they still preserve their original constituent unities. But when, by any act or event, different interests are created in the several parts of the estate, or they are held by different titles, or if merely the possession is separated; so that the tenants have no longer these four indispensable properties, a sameness of interest, an undivided possession, a title vesting at one and the same time, and by one and the same act or grant; the jointure is instantly dissolved.

              In general it is advantageous for the joint-tenants to dissolve the jointure; since thereby the right of survivorship is taken away, and each may transmit his own part to his own heirs. Sometimes however it is disadvantageous to dissolve the joint estate: as if there be joint-tenants for life, and they make partition, this dissolves the jointure; and, though before they each of them had an estate in the whole for their own lives and the life of their companion, now they have an estate in a moiety only for their own lives merely; and, on the death of either, the reversioner shall enter on his moiety. [37] And therefore, if there be two joint-tenants for life, and one grants away his part for the life of his companion, it is a forfeiture: [38] for, in the first place, by the severance of the jointure he has given himself in his own moiety only an estate for his own life; and then he grants the same land for the life of another: which grant, by a tenant for his own life merely, is a forfeiture of his estate; [39] for it is creating an estate which may by possibility last longer then that which he is legally entitled to.

              III. An estate held in coparcenary is where lands of inheritance descend from the ancestor to two or more persons. It arises either by common law, or particular custom. By common law: as where a person seized in fee-simple or in fee-tail dies, and his next heirs are two or more females, his daughters, sisters, aunts, cousins, or their representatives; in this case they shall all inherit, as will be more fully shown, when we treat of descents hereafter: and these co-heirs are then called coparceners; or, for brevity, parceners only. [40] Parceners by particular custom are where lands descend, as in gavelkind, to all the males in equal degree, as sons, brothers, uncles, etc. [41] And, in either of these cases, all the parceners put together make but one heir; and have but one estate among them. [42] 

              The properties of parceners are in some respects like those of joint-tenants; they having the same unities of interest, title, and possession. They may sue and be sued jointly for matters relating to their own lands: [43] and the entry of one of them shall in some cases inure as the entry of them all. [44] They cannot have an action of waste; [45] for coparceners could at all times put a stop to any waste by a writ of partition, but till the statute of Henry the eighth joint-tenants had no such power. Parceners also differ materially from joint-tenants in four other points:1. They always claim by descent, whereas joint-tenants always claim by purchase. Therefore if two sisters purchase lands, to hold to them and their heirs, they are not parceners, but joint-tenants: [46] and hence it likewise follows, that no lands can be held in coparcenary, but for life or years, may be held in joint-tenants. 2. There is no unity of time necessary to an estate in coparcenary. For if a man has two daughters, to whom his estate descends in coparcenary. For if a man has two daughters, to whom his estate descends in coparcenary, and one dies before the other; the surviving daughter and the heir of the other, or, when both are dead, their two heirs, are still parceners; [47] the estates vesting in each of them at different times, though it be the same quantity of interest, and held by the same title. 3. Parceners, though they have a unity, have not an entirety, of interest. They are properly entitled each to the whole of a distinct moiety; [48] and of course there is no jus accrescendi, or survivorship between them: for each part descends severally to their respective heirs, though the unity of possession continues. And as long as the lands continue in a course of descent, and united in possession, so long are the tenants thereof, whether male or female, called parceners. But if the possession be once severed by partition, they are no longer parceners, but tenants in severalty; or if one parcener aliens her share, though no partition be made, then are the lands no longer held in coparcenary, but in common. [49] 

              Parceners are so called, says Littleton, [50] because they may be constrained to make partition. And he mentions many methods of making it; [51] four of which are by consent, and one by compulsion. The first is, where they agree to divide the lands into equal parts in severalty, and that each shall have such a determinate part. The second is, when they agree to choose some friend to make partition for them, and then the sisters shall choose each of them her part according to seniority of age; or otherwise, as shall be agreed. But this privilege of seniority is then personal; for if the eldest sister be dead, her issue shall not choose first, but the next sister. But, if an advowson descend in coparcenary, and the sisters cannot agree in the presentation, the eldest and her issue, nay her husband, or her assigns, shall present alone, before the younger. [52] And the reason given is that the former privilege, of priority in choice upon a division, arises from an act of her own, the agreement to make partition; and therefore is merely personal: the latter, of presenting to the living, arises from the act of the law, and is annexed not only to her person, but to her estate also. A third method of partition is, where the eldest divides, and then she shall choose last; for the rule of law is, cujus est divisio, ulterius est electio [she who makes the division has the last choice]. The fourth method is where the sisters agree to cast lots for their shares. And these are the methods by consent. That by compulsion is, where one or more sue out a writ of partition against the others, whereupon the sheriff shall go to the lands, and make partition thereof by the verdict of a jury there impanneled,and assign to each of the parceners her part in severalty. [53] But there are some things which are in their nature impartible [indivisible]. The mansion-house, common of estovers, common of piscary uncertain, or any other common without stint, shall not be divided; but the eldest sister, if she pleases, shall have them, and make the others a reasonable satisfaction in other parts of the inheritance; or, if that cannot be, then they shall have the profits of the thing by turns, in the same manner as they take the advowson. [54] 

              There is yet another consideration attending the estate in coparcenary; that if one of the daughters has had an estate given with her in frankmarriage by her ancestor (which we may remember was species of estates-tail, freely given by a relation for advancement of his kinswoman in marriage [55]) in this case, if lands descend from the same ancestor to her and her sisters in fee-simple, she or her heirs shall have no share of them, unless they will agree to divide the lands so given in frankmarriage in equal proportion with the rest of the lands descending. [56] This general division was known in the law of the Lombards, [57] which direct the woman so preferred in marriage, and claiming her share of the inheritance, mittere in confusum cum sororibus, quantum pater aut frater ei dederit, quando ambulaverit ad maritum [to bring into hotchpot with her sisters, when she shall marry, as much as her father or brother may have given her]. With us it is denominated bringing those lands into botchpot; [58] which term I shall explain in the very words of Littleton: [59] “it seems that this word, hotchpot, is in English, a pudding; for in a pudding is not commonly put one thing alone, but one thing with other things together.” By this housewifely metaphor our ancestors meant to inform us, [60] that the lands, both those given in frankmarriage and those descending in fee-simple, should be mixed and blended together, and then divided in equal portions among all the daughters. But this was left to the choice of the donee in frankmarriage, and if she did not choose to put her lands in hotchpot, she was presumed to be sufficiently provided for, and the rest of the inheritance was divided among her other sisters. The law of hotchpot took place then only, when the other lands descending from the ancestor were fee-simple; for, if they descended in tail, the donee in frankmarriage was entitled to her share, without bringing her lands so given into hotchpot. [61] And the reason is, because lands descending in fee-simple are distributed by the policy of law, for the maintenance of all the daughters; and, if one has a sufficient provision out of the same inheritance, equal to the rest, it is not reasonable that she should have more: but lands, descending in tail, are not distributed by the operation of law, so properly as per formam doni ; it matters not therefore how unequal this distribution may be. Also no lands, but such as are given in frankmarriage, shall be brought into hotchpot; for no others are looked upon in law as given for the advancement of the woman, or by way of marriage-portion. [62] And therefore, as gifts in frankmarriage are fallen into disuse, I should hardly have mentioned the law of hotchpot, had not this method of division been revived and copied by the statute for distribution of personal estates, which we shall hereafter consider at large.

              The estate in coparcenary may be dissolved, either by partition; which disunites the possession; by alienation of one parcener, which disunites the title, and may disunite the interest; or by the whole at last descending to and vesting in one single person, which brings it to an estate in severalty.

              IV. Tenants in common are such as hold by several and distinct titles, but by unity of possession; because none knows his own severalty, and therefore they all occupy promiscuously. [63] This tenancy therefore happens, where there is an unity of possession merely, but perhaps an entire disunion of interest, of title, and of time. For, if there be two tenants in common of lands, one may hold is part in fee-simple, the other in tail, or for life; so that there is no necessary unity of interest: one may hold by descent, the other by purchase; or the one by purchase from A, the other by purchase from B; so that there is no unity of title: one’s estate may have been vested fifty years, the other’s but yesterday; so there is no unity of time. The only unity there is, is that of possession; and for this Littleton gives the true reason, because no man can certainly tell which part is his own: otherwise even this would be soon destroyed.

              Tenancy in common may be created, either by the destruction of the two other estates, in joint-tenancy and coparcenary, or by special limitation in a deed. By the destruction of the two other estates, I mean such destruction as does not fever the unity of possession, but only the unity of title or interest. As, if one of two joint-tenants in fee alienes his estate for the life of the alienee, the alienee and the other joint-tenant are tenants in common: for they now have several titles, the other joint-tenant by the original grant, the alienee by the new alienation; [64] and they also have several interests, the former joint-tenant in sm fee-simple, the alienee for his own life only. So, if one joint-tenant give his part to A in tail, and the other gives is to B in tail, the donees are tenants in common, as holding by different titles and conveyances. [65] If one of two parceners alienes, the alienee and the remaining parcener are tenants in common; [66] because they hold by different titles, the parcener by descent, the alienee by purchase. So likewise, if there be a grant to two men, or two women, and the heirs of their bodies, here the grantees shall be joint-tenants of the life-estate, but they shall have several inheritances; because they cannot possibly have one heir of their two bodies, as might have been the case had the limitation been to a man and woman, and the heirs of their bodies begotten: [67] and in this, and the like cases, their issues shall be tenants in common; because they must claim by different titles, one as heir of A, and the other as heir of B; and those too not titles by purchase, but descent. In short, whenever an estate in joint-tenancy or coparcenary is dissolved, so that there be no partition made, but the unity of possession continues, it is turned into a tenancy in common.

              A tenancy in common may also be created by express limitation in a deed: but here care must be taken not to insert words which imply a joint estate; and then if lands be give to two or more, and it be not joint-tenancy, it must be a tenancy in common. But the law is pat in its constructions to favor joint-tenancy rather than tenancy in common; [68] because the divisible services issuing from land (as rent, etc) are not divided, nor the entire services (as fealty) multiplied, by joint-tenancy, as they must necessarily be upon a tenancy in common. Land given to two, to be held the one, and the other moiety to the other, is an estate in common; [69] and, if one grants to another half his land, the grantor and grantee are also tenants in common: [70] because, as has been before [71] observed, joint-tenants do not take by distinct halves or moieties; and by such grants the division and severalty of the estate is so plainly expressed, that it is impossible they should take a joint interest in the whole of the tenements. But a devise to two persons, to hold jointly and severally, is a joint-tenancy; because that is implied in the word “jointly,” even though the word “severally” seems to imply the direct reverse: [72] and an estate given to A and B, equally to be divided between then, though in deeds it has been said to be a joint-tenancy, [73] (for it implies no more than the law has annexed to that estate, viz. divisibility [74]) yet in wills it is certainly a tenancy in common; [75] because the devisor may be presumed to have meant what is most beneficial to both the devisees, though his meaning is imperfectly expressed. And this nicety in the wording of grant makes it the most usual as well as the safest way, when a tenancy in common is meant to be created, to add express words of exclusion as well as description, and limit the estate to A and B, to hold as tenants in common, and not as joint-tenants.

              As to the incidents attending a tenancy in common: tenants in common (like joint-tenants) are compellable by the statutes of Henry VIII. and William III, before-mentioned, [76] to make partition of their lands; which they were not at common law. They properly take by distinct moieties, and have no entirety of interest; and therefore there is no survivorship between tenants in common. Their other incidents are such as merely arise from the unity of possession; and are therefore the same as appertain to joint-tenants merely upon the account: such as being liable to reciprocal actions of waste, and of account, by the statutes of Westm. 2. c. 22. and 4 Ann. c. 16. For by the common law no tenant in common was liable to account to his companion for embezzling the profits of the estate; [77] though, if one actually turns the other out of possession, an action of ejectment will lie against him. [78] But, as for other incidents of joint-tenants, which arise from the privity of title, or the union and entirety of interest, (such as joining or being joined in actions, [79] unless in the case where some entire or indivisible thing is to be recovered [80]) these are not applicable to tenants in common, whose interests are distinct, and whose titles are not joint but several.

              Estates in common can only be dissolved two ways: 1. By uniting all the titles and interests in one tenant, by purchase or otherwise; which brings the whole to one severalty: 2. By making partition between the several tenants in common, which gives them all respective severalties. For indeed tenancies in common differ in nothing from sole estates, but merely in the blending and unity of possession. And this finishes our inquiries with respect to the nature of estates.
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              [II-195]

              CHAPTER THE THIRTEENTH.

                Of the Title to Things Real, in General↩

              The foregoing chapters having been principally employed in defining the nature of things real, in describing the tenures by which they may be held, and in distinguishing the several kinds of estate or interest that may be had therein, I come now to consider, lastly the title to things real, with the manner of acquiring and losing it. A title is thus defined by Sir Edward Coke, [1] titulus est justa causa possidendi id quod nostrum est ; or, it is the means whereby the owner of lands has the just possession of his property.

              There are several stages or degrees requisite to form a complete title to lands and tenements. We will consider them in a progressive order.

              1. The lowest and most imperfect degree of title consists in the mere naked possession, or actual occupation of the estate; without any apparent right, or any shadow or pretense of right, or any shadow or pretense of right, to hold and continue such possession. This may happen, when one man invades the possession of another, and by force or surprise turns him out of the occupation of his lands; which is termed a disseizin, being a deprivation of that actual seizin, or corporal freehold of the lands, which the tenant before enjoyed. Or it may happen, that after the death of the ancestor and before the entry of the heir, or after the death of a particular tenant and before the entry of him in remainder or reversion, a stranger may contrive to get possession of the vacant land, and hold out him that had a right to enter. In all which cases, and many others that might be here suggested, the wrongdoer has only a mere naked possession, which the rightful owner may put an end to, by a variety of legal remedies, as will more fully appear in the third book of these commentaries. But in the mean time, till some act be done by the rightful owner to divest this possession and assert his title, such actual possession is, prima facie, evidence of a legal title in the possessor; and it may, by degrees ripen into a perfect and indefeasible title. And, at all events, without such actual possession no title can be completely good.

              II. The next step to a good and perfect title is the right of possession, which may reside in one man, while the actual possession is either in himself or in another. For if a man be disseized, or otherwise kept out of possession, by any of the means before-mentioned, though the actual possession be lost, yet he has still remaining in him the right of possession; and may exert it whenever eh thinks proper, by entering upon the disseizor, and turning him out of that occupancy which he has so illegally gained. But this right of possession is of two sorts: an apparent right of possession, which may be defeated by proving a better; and an actual right of possession, which will stand the test against all opponents. Thus if the disseizor, or other wrongdoer, dies possessed of the land whereof he so became seized by his own unlawful act, and the same descends to his heir; now the heir has obtained an apparent right, though the actual right of possession resides in the person disseized; and it shall not be lawful for the person disseized to divest this apparent right by mere entry or other act of his own, but only by an action at law. [2] For, until the contrary be proved by legal demonstration, the law will rather presume the right to reside in the heir, whose ancestor died seized, than in one who has no such presumptive evidence to urge in his own behalf. Which doctrine in some measure arose from the principles of the feudal law, which, after feuds became hereditary, much favored the right of descent; in order that there might be a person always on the spot to perform the feudal duties and services: [3] and therefore, when a feudatory died in battle, or otherwise, it presumed always that his children were entitled to the feud, till the right was otherwise determined by his fellow-soldiers and fellow-tenants, the peers of the feudal court. But if he, who has the actual right of possession, puts in his claim and brings his action within a reasonable time, and can prove by what unlawful means the ancestor became seized, he will then by sentence of law recover that possession, to which he has such actual right. Yet, if he omits to bring this his possessory action within a competent time, his adversary may imperceptibly gain an actual right of possession, in consequence of the other’s negligence. And by this, and certain other means, the party kept out of possession may have nothing left in him, but what we are next to speak of; viz. 

              III. The mere right of property, the jus proprietatis, without either possession or even the right of possession. This is frequently spoken of in our books under the name of the mere right, jus merum ; and the estate of the owner is in such cases said to be totally divested, and put to a right. [4] A person in this situation may have the true ultimate property of the lands in himself: but by the intervention of certain circumstances, either by his own negligence, the solemn act of ancestor, or the determination of a court of justice, the presumptive evidence of that right is strongly in favor of his antagonist; who has thereby obtained the absolute right of possession. As, in the first place, if a person disseized, or turned out of possession of his estate, neglects to pursue his remedy within the time limited by law; by this means the disseizor or his heirs gain the actual right of possession: for the law presumes that either he had a good right originally, in virtue of which he entered on the lands on question, or that since such his entry he has procured a sufficient title; and therefore, after so long an acquiescence, the law will not suffer his possession to be disturbed without inquiring into the absolute right of property. Yet, still, if the person disseized or his heir has the true right of property remaining in himself, his estate is indeed said to be turned into a mere right; but, by proving such his better right, he may at length recover the lands. Again; if a tenant in tail discontinues his estate-tail, by alienating the lands to a stranger in fee, and dies; here the issue in tail has no right of possession, independent of the right of property: for the law presumes prima facie that the ancestor would not disinherit, or attempt to disinherit, his heir, unless he had power so to do; and therefore, as the ancestor had in himself the right of possession, and has transferred the same to a stranger, the law will not permit that possession now to be disturbed, unless by showing the absolute right of property to reside in another person. The heir therefore in this case has only a mere right, and must be strictly held to the proof of it, in order to recover the lands. Lastly, if by accident, neglect, or otherwise, judgment is given for either party in any possessory action, (that is, such wherein theright of possession only, and not that of property, is contested) and the other party has indeed in himself the right of property, this is now turned to a mere right; and upon proof thereof in a subsequent action, denominated a writ of right, he shall recover his seizin of the lands.

              Thus, if a disseizor turns me out of possession of my lands, he thereby gains a mere naked possession, and I still retain the right of possession, and right of property. If the disseizor dies, and the lands descend to his son, the son gains an apparent right of possession; but I still retain the actual right both of possession and property. If I acquiesce for thirty years, without bringing any action to recover possession of the lands, the son gains the actual right of possession, and I retain nothing but the mere right of property. And even this right of property will fail, or at least it will be without a remedy, unless I pursue it within the space of sixty years. So also if the father be tenant in tail, and alienes the estate-tail to a stranger in fee, the alienee thereby gains the right of possession, and the son has only the mere right or right of property. And hence it will follow, that one man may have the possession, another the right of possession, and a third the right of property, For if tenant in tail enfeoffs to A in fee simple, and dies, and B disseizes A; now B will have the possession, A the right of possession, and the issue in tail the right of property: A may recover the possession against B; and afterwards the issue in tail may evict A, and unite in himself the possession, the right of possession, and also the right of property. In which union consists,

              IV. A complete title to lands, tenements, and hereditaments. For it is an ancient maxim of the law, [5] that no title is completely good, unless the right of possession be joined with the right of property; which right is then denominated a double right, jus duplicatum, or droit droit. [6] And when to this double right the actual possession is also united, when there is, according to the expression of Fleta, [7] juris et seisinae conjunctio [a conjunction of the right and seizin], then, and then only, is the title completely legal.
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              [II-200]

              CHAPTER THE FOURTEENTH.

                Of Title by Descent↩

              The several gradations and stages, requisite to form a complete title to lands, tenements, and hereditaments, having been briefly stated in the preceding chapter, we are next to consider the several manners, in which this complete title (and therein principally the right of propriety) may be reciprocally lost and acquired: whereby the dominion of things real is either continued, or transferred from one man to another. And here we must first of all observe, that (as gain and loss are terms of relation, and of a reciprocal nature) by whatever method one man gains an estate, by that same method or its correlative some other man has lost it. As where the heir acquires by descent, the ancestor has first lost or abandoned the estate by his death: where the lord gains land by escheat, the estate of the tenant is first of all lost by the natural or legal extinction of all his hereditary blood: where a man gains an interest by occupancy, the former owner has previously relinquished his right of possession: where one man claims by prescription or immemorial usage, another man has either parted with his right by an ancient and now forgotten grant, or has forfeited it by the supineness or neglect of himself and his ancestors for ages: and so, in case of forfeiture, the tenant by his own misbehavior or neglect has renounced his interest in the estate; whereupon it devolves to that person who by law may take advantage of such default: and, in alienation by common assurances, the two considerations of loss and acquisition are so interwoven, and so constantly contemplated together, that we never hear of a conveyance, without at once receiving the idea as well of the grantor as the grantee.

              The methods therefore of acquiring on the one hand, and of losing on the other, a title to estates in things real, are reduced by our law to two: descent, where the title is vested in a man by the single operation of law; and purchase, where the title is vested in him by his own act or agreement. [1] 

              Descent, or hereditary succession, is the title whereby a man on the death of his ancestor acquires his estate by right of representation, as his heir at law. An heir therefore is he upon whom the law casts the estate immediately on the death of the ancestor: and an estate, so descending to the heir, is in law called the inheritance.

              The doctrine of descents, or law of inheritances in fee-simple, is a point of the highest importance; and is indeed the principal object of the laws of real property in England. All the rules relating to purchases, whereby the legal course of descents in broken and altered, perpetually refer to this settled law of inheritance, as a datum or first principle universally known, and upon which their subsequent limitations are to work. Thus a gift in tail, or to a man and the heirs of his body, is a limitation that cannot be perfectly understood without a previous knowledge of the law of descents in fee-simple. One may well perceive, that this in an estate confined in its descent to such heirs only of the donee, as have sprung or shall spring from his body; but who those heirs are, whether all his children both male and female, or the male only, and (among the males) whether the eldest, youngest, or other son alone, or all the sons together, shall be his heir; this is a point, that we must result back to the standing law of descents in fee-simple to be informed of.

              In order therefore to treat a matter of this universal consequence the more clearly, I shall endeavor to lay aside such matters as will only tend to breed embarrassment and confusion in our inquiries, and shall confine myself entirely to this one object. I shall therefore decline considering at present who are, and who are not, capable of being heirs; reserving that for the chapter of escheats. I shall also pass over the frequent division of descents, into those by custom, statute, and common law: for descents by particular custom, statute, and common law: for descents by particular custom, as to all the sons in gavelkind, and to the youngest in borough-english, have already been often [2] hinted at, and may also be incidentally touched upon again; but will not make a separate consideration by themselves, in a system so general as the present: and descents by statute, or fee-tail per formam doni [by form of the gift], in pursuance of the statute of Westminster the second, have also been already [3] copiously handled; and it has been seen that the descent in tail is restrained and regulated according to the words of the original donation, and does not entirely pursue the common law doctrine of inheritance; which, and which only, it will now be our business to explain.

              And, as this depends not a little on the nature of kindred, and the several degrees of consanguinity, it will be previously necessary so state, as briefly as possible, the true notion of this kindred or alliance in blood. [4] 

              Consanguinity, or kindred, is defined by the writers on these subjects to be ” vinculum personarum ab eodem stipite descendentium ;” the connection or relation of persons descended from the same stock or common ancestor. This consanguinity is either lineal, or collateral.

              Lineal consanguinity is that which subsists between persons, of whom one is descended in a direct line from the other: as between John Stiles (the propositus in the table of consanguinity) and his father, grandfather, great-grandfather, and so upwards in the direct ascending line; or between John Stiles is related to him in the first degree, and so likewise is his son; his grandsire and grandson in the second; his great-grandsire, and great-grandson in the third. This is the only natural way of reckoning the degrees in the direct line, and therefore universally obtains, as well in the civil, [5] and canon, [6] as in the common law. [7] 

              The doctrine of lineal consanguinity is sufficiently plain and obvious; but it is at the first view astonishing to consider the number of lineal ancestors which every man has, within no very great number of degrees: and so many different bloods [8] is a man said to contain in his veins, as he has lineal ancestors. Of these he has two in the first ascending degree, his own parents; he has four in the second, the parents of his father and the parents of his mother; he has eight in the third, the parents of his two grandfathers and two grandmothers; and, by the same rule of progression, he has an hundred and twenty eight in the seventh; a thousand and twenty four in the tenth; and at the twentieth degree, or the distance of twenty generations, every man has above a million of ancestors, as common arithmetic will demonstrate. [9] This lineal consanguinity, we may observe, falls strictly within the definition of vinculum personarum ab eodem stipite descendentium [relation of persons descended from the same stock]; since lineal relations are such as descend one from the other, and both of course from the same common ancestor.

              Collateral kindred answers to the same description: collateral relations agreeing with the lineal in this, that they descend from the same stock or ancestor; but differing in this, that they do not descend from each other. Collateral kinsmen as such then as lineally spring from one and the same ancestor, who is the stirps, or root, the stipes, trunk, or common stock, from whence these relations are branched out. As if John Stiles has two sons, who have each a numerous issue; both these issues are lineally descended from John Stiles as their common ancestor; and they are collateral kinsmen to each other, because they are all descended from this common ancestor, and all have a portion of his blood in their veins, which denominates them consanguineos [relations].

              We must be careful to remember, that the very being of collateral consanguinity consists in this descent from one and the same common ancestor. Thus Titius and his brother are related; why? because both descend from the same grandfather: and his second cousin’s claim to consanguinity is this, that they both are derived from one and the same great-grandfather. In short, as many ancestors as a man has, so many common stocks he has, from which collateral kinsmen may be derived. And as we are taught by holy writ, that there is one couple of ancestors belonging to us all, from whom the whole race of mankind is descended, the obvious and undeniable consequence is, that all men are in some degree related to each other. For indeed, if we only supposed each couple of our ancestors to have left, one with another, two children; and each of those children on an average to have left two more; (and, without such a supposition, the human species must be daily diminishing) we shall find that all of us have now subsisting near two hundred and seventy millions of kindred in the fifteenth degree, at the same distance from the several common ancestors as ourselves are; besides those that are one or two descents nearer to or farther from the common stock, who may amount to as many more. [10] And, if this calculation should appear incompatible with the number of inhabitants on the earth, it is because, by intermarriages among the several descendants from the same ancestor, a hundred or a thousand modes of consanguinity may be consolidated in one person, or he may be related to us a hundred or a thousand different ways.

              The method of computing these degrees in the canon law, [11] which our law has adopted, [12] is as follows. We begin at the common ancestor, and reckon downwards; and in whatsoever degree the two persons, or the most remote of them, is distant from the common ancestor, that is the degree in which they are related to each other. Thus Titius and his brother are related in the first degree; for from the father to each of them is counted only one: Titius and his nephew are related in the second degree; for the nephew is two degrees removed from the common ancestor; viz. his own grandfather, the father of Titius. Or, (to give a more illustrious instance from our English annals) king Henry the seventh, who flew Richard the third in the battle of Bosworth, was related to that prince in the fifth degree. Let the propositus therefore in the table of consanguinity represent king Richard the third, and the class marked (e) king Henry the seventh. Now their common stock or ancestor was king Edward the third, the abavus [great great grandfather] in the same table: from him to Edmond duke of York, the proavus [great grandfather], is one degree; to Richard earl of Cambridge, the avus [grandfather], two; to Richard duke of York, the pater, three; to king Richard the third, the propositus, four: and from king Edward the third to John of Gant (a) is one degree; to John earl of Somerset (b) two; to John duke of Somerset (c) three; to Margaret countess of Richmond (d) four; to king Henry the seventh (e) five. Which last mentioned prince, being the farthest removed from the common stock, gives the denomination to the degree of kindred in the canon and municipal law. Though according to the computation of the civilians, (who count upwards, from either of the persons related, to the common stock, and then downwards again to the other; reckoning a degree for each person both ascending and descending) these two princes were related in the ninth degree: for from king Richard the third to Richard duke of York is one degree; to Richard earl of Cambridge, two; to Edmond duke of York, three; to king Edward the third, the common ancestor, four; to John of Gant, five; to John earl of Somerset, six; to John duke of Somerset, seven; to Margaret countess of Richmond, eight; to king Henry the seventh, nine. [13] 

              The nature and degrees of kindred being thus in some measure explained, I shall next proceed to lay down a series of rules, or canons of inheritance, according to which estates are transmitted from the ancestor to the heir; together with an explanatory comment, remarking their original and progress, the reasons upon which they are founded, and in some cases their agreement with the laws of other nations.

              I. The first rule is, that inheritances shall lineally descend to the issue of the person last actually seized, in infinitum [forever]; but shall never lineally ascend.

              To explain the more clearly both this and the subsequent rules, it must first be observed, that by law no inheritance can vest, nor can any person be the actual complete heir of another, till the ancestor is previously dead. Nemo est haeres viventis [no one is the heir of the living]. Before that time the time the person who is next in the line of succession is called an heir apparent, or heir presumptive. Heirs apparent are such, whose right of inheritance is indefeasible, provided they outlive the ancestor; as the eldest son or his issue, who must by the course of the common law be heirs to the father whenever he happens to die. Heirs presumptive are such, who, if the ancestor should die immediately, would in the present circumstances of things be his heirs; but whose right of inheritance may be defeated by the contingency of some nearer heir being born: as a brother, or nephew, whose presumptive succession may be destroyed by the birth of a child; or a daughter, whose present hopes may be hereafter cut off by the birth of a son. Nay, even if the estate has descended, by the death of the owner, to such brother, or nephew, or daughter; in the former cases the estate shall be divested and taken away by the birth of a posthumous child; and, in the latter, it shall also be totally divested by the birth of a posthumous son. [14] 

              We must also remember, that no person can be properly such an ancestor, as that an inheritance in lands or tenements can be derived from him, unless he has had actual seizin of such lands, either by his own entry, or by the possession of his own or his ancestor’s lessee for years, or be receiving rent from a lessee of the freehold: [15] or unless he has had what is equivalent to corporal seizin in hereditaments that are incorporeal; such as the receipt of rent, a presentation to the church in case of an advowson, [16] and the like. But he shall not be accounted an ancestor, who has had only a bare right or title to enter or be otherwise seized. And therefore all the cases, which will be mentioned in the present chapter, are upon the supposition that the deceased (whose inheritance is now claimed) was the last person actually seized thereof. For the law requires this notoriety of possession, as evidence that the ancestor had that property in himself, which is now to be transmitted to his heir. Which notoriety has succeeded in the place of the ancient feudal investiture, whereby, while feuds were precarious, the vassal on the descent of lands was formerly admitted in the lord’s court (as is still the practice in Scotland) and there received his seizin, in the nature of a renewal of his ancestors grant, in the presence of the feudal peers: till at length, when the right of succession became indefeasible, an entry on any part of the lands within the county (which if disputed was afterwards to be tried by those peers) or other notorious possession, was admitted as equivalent to the formal grant of seizin, and made the tenant capable of transmitting his estate by descent. The seizin therefore of any person, thus understood, makes him the root or stock, from which all future inheritance by right of blood must be derived: which is very briefly expressed in this maxim, seisina facit stipitem [seizin makes the stock]. [17] 

              When therefore a person dies so seized, the inheritance first goes to his issue: as if there be Geoffrey, John, and Matthew, grandfather, father, and son; and John purchases land and dies; his son Matthew shall succeed him as heir, and not the grandfather Geoffrey; to whom the land shall never ascend, but shall rather escheat to the lord. [18] 

              This rule, so far as it is affirmative and relates to lineal descents, is almost universally adopted by all nations; and it seems founded on a principle of natural reason, that (whenever a right of property transmissible to representatives is admitted) the possessions of the parents should go, upon their decease, in the first place to their children, as those to whom they have give being, and for whom they are therefore bound to provide. But the negative branch, or total exclusion of parents and all lineal ancestors from succeeding to the inheritance of their offspring, is peculiar to our own laws, and such as have been deduced from the same original. For, by the Jewish law, on failure of issue the father succeeded to the son, in exclusion of brethren, unless one of them married the widow and raised up seed to his brother. [19] And, by the laws of Rome, in the first place the children or lineal descendants were preferred; and, on failure of these, the father and mother or lineal ascendants succeeded together with the brethren and sisters; [20] though by the law of the twelve tables the mother was originally, on account of her sex, excluded. [21] Hence this rule of our laws has been censured and declaimed against, as absurd and derogating from the maxims of equity and natural justice. [22] Yet that there is nothing unjust or absurd in it, but that on the contrary it is founded upon very good reason, may appear from considering as well the nature of the rule itself, as the occasion of introducing in into our laws.

              We are to reflect, in the first place, that all rules of succession to estates are creatures of the civil polity, and juris positivi [positive law] merely. The right of property, which is gained by occupancy, extends naturally no farther than the life of the present possessor; after which the land by the law of nature would again become common, and liable to be seized by the next occupant: but society, to prevent the mischiefs that might ensue from a doctrine so productive of contention, has established conveyances, wills, and successions; whereby the property originally gained by possession is continued, and transmitted from one man to another, according to the rules which each state has respectively thought proper to prescribe. There is certainly therefore no injustice done to individuals, whatever be the path of descent marked out by the municipal law.

              If we next consider the time and occasion of introducing this rule into our law, we shall find it to have been grounded upon very substantial reasons. I think there is no doubt to be made, but that it was introduced at the same time with, and in consequence of, the feudal tenures. For it was an express rule of the feudal law, [23] that successionis feudi talis est natura, quod ascendentes non succedunt [the nature of feudal succession is such that those in the ascending line do not inherit]; and therefore the same maxim obtains also in the French law to this day. [24,] [25] Our Henry the first indeed, among other restorations of the old Saxon laws, restored the right of succession in the ascending line: [26] but this soon fell again into disuse; for so early as Glanvil’s time, who wrote under Henry the second, we find it laid down as established law, [27] that haereditas nunquam ascendit [inheritance never ascends]; which has remained an invariable maxim ever since. These circumstances evidently show this rule to be of feudal original; and, taken in that light, there are some arguments in its favor, besides those which are drawn merely from the reason of the thing. For if the feud, of which the son died seized, was really feudum antiquum [an ancient fee], or one descended to him from his ancestors, the father could not possibly succeed to it, because if must have passed him in the course of descent, before it could to the son; unless it were feudum maternum [a maternal fee], or one descended from his mother, and then for other reasons (which will appear hereafter) the father could in no wise inherit it. and if it were feudum novum [a new fee], or one newly acquired by the son, then only the descendants from the body of the feudatory himself could succeed, by the known maxim of the early feudal constitutions; [28] which was founded as well upon the personal merit of the vassal, which might be transmitted to his children but could not ascend to his progenitors, as also upon this consideration of military policy, that the decrepit grandsire of a vigorous vassal would be but indifferently qualified to succeed him in his feudal services. Nay, even if this feudum novum were held by the son ut feudum antiquum [as an ancient fee], or with all the qualities annexed of a feud descended from his ancestors, such feud must in all respects have descended as if it had been really an ancient feud; and therefore could not go to the father, because, if it had been an ancient feud, the father must have been dead before t could have come to the son. Thus whether the feud was strictly novum, or strictly antiquum, or whether it was novum held ut antiquum, in none of these cases the father could possibly succeed. These reasons, drawn from the history of the rule itself, seem to be more satisfactory than that quaint one of Bracton, [29] adopted by Sir Edward Coke, [30] which regulates the descent of lands according to the laws of gravitation.

              II. A second general rule or canon is, that the male issue shall be admitted before the female.

              Thus sons shall be admitted before daughters; or, as our male lawgivers have somewhat uncomplaisantly expressed it, the worthiest of blood shall be preferred. [31] As if John Stiles has two sons, Matthew and Gilbert, and two daughters, Margaret and Charlotte, and dies; first Matthew, and (in case of his death without issue) then Gilbert, shall be admitted to the succession in preference to both the daughters.

              This preference of males to females is entirely agreeable to the law of succession among the Jews, [32] and also among the states of Greece, or at least among the Athenians; [33] but was totally unknown to the laws of Rome, [34] (such of them, I mean, as are at present extant) wherein brethren and sisters were allowed to succeed to equal portions of the inheritance. I shall not here enter into the comparative merit of the roman and the other constitutions is this particular, nor examine into the greater dignity of blood in the male or female sex; but shall only observe, that our present preference of males to females seems to have arisen entirely from the feudal law. For though our British ancestors, the Welsh, appear to have given a preference to males, [35] yet our subsequent Danish predecessors seem to have made no distinction of sexes, but to have admitted all the children at once to the inheritance. [36] But the feudal law of the Saxons on the continent (which was probably brought over hither, and first altered by the law of king Canute) gives an evident preference of the male to the female sex. ” Pater aut mater defuncti, filio non filiae haereditatem relinquent. . . . Qui defunctus non filios sed filias reliquerit, ad eas omnis haereditas pertineat.” [37] [“The father or mother at their death shall leave their inheritance to their son not to their daughter. . . . If a man at his death leave no sons, but only daughters, then the whole inheritance shall belong to them."] It is possible therefore that this preference might be a branch of that imperfect system of feuds, which obtained here before the conquest; especially as it subsists among the customs of gavelkind, and as, in the charter or laws of king Henry the first, it is not (like many Norman innovations) given up, but rather enforced. [38] The true reason of preferring the males must be deduced from feudal principles: for, by the genuine and original policy of that constitution, no female could ever succeed to a proper feud, [39] inasmuch as they were incapable of performing those military services, for the sake of which that system was established. But our law does not extend to a total exclusion of females, as the Salic law, and others, where feuds were most strictly retained: it only postpones them to males; for, though daughters are excluded by sons, yet they succeed before any collateral relations: our law, like that of the Saxon feudists before-mentioned, thus steering a middle course, between the absolute rejection of females, and the putting them on a footing with males.

              III. A third rule, or canon of descent, is this; that, where there are two or more males in equal degree, the eldest only shall inherit; but the females all together.

              As if a man has two sons, Matthew and Gilbert, and two daughters, Margaret and Charlotte, and dies; Matthew his eldest son shall alone succeed to his estate, in exclusion of Gilbert the second son and both the daughters: but, if both the sons die without issue before the father, the daughters Margaret and Charlotte shall both inherit the estate as coparceners. [40] 

              This right of primogeniture in males seems anciently to have only obtained among the Jews, in whose constitution the eldest son had a double portion of the inheritance; [41] in the same manner as with us, by the laws of king Henry the first, [42] the eldest son had the capital fee or principal feud of his father’s possessions, and no other pre-eminence; and as the eldest daughter had afterwards the principal mansion, when the estate descended in coparcenary. [43] The Greeks, the Romans, the Britons, the Saxons, and even originally the feudists, divided the lands equally; some among all the children at large, some the males only. This is certainly the most obvious and natural way; and has the appearance, at least in the opinion of younger brothers, of the greatest impartiality and justice. But when the emperors began to create honorary feuds, or titles of nobility, it was found necessary (in order to preserve their dignity) to make them impartible [indivisible], [44] or (as they styled them) feuda individua [an impartible fee], and in consequence descendible to the eldest son alone. This example was farther enforced by the inconveniences that attended the splitting of estates; namely, the division of the military services, the multitude of infant tenants incapable of performing any duty, the consequential weakening of the strength of the kingdom, and the inducing younger sons to take up with the business and idleness of a country life, instead of being serviceable to themselves and the public, by engaging in mercantile, in military, in civil, or in ecclesiastical employments. [45] These reasons occasioned an almost total change in the method of feudal inheritances abroad; so that the eldest male began universally to succeed to the whole of the lands in all military tenures: and in this condition the feudal constitution was established in England by William the conqueror.

              Yet we find, that socage estates frequently descended to all the sons equally, so lately as when Glanvil [46] wrote, in the reign of Henry the second; and it is mentioned in the mirror [47] as a part of our ancient constitution, that knights’ fees should descend to the eldest son, and socage fees should be partible among the male children. However in Henry the third’s time we find by Bracton [48] that socage lands, in imitation of lands in chivalry, had almost entirely fallen into the right of succession by primogeniture, as the law now stands: except in Kent, where they gloried in the preservation of their ancient gavelkind tenure, of which a principal branch was the joint inheritance of all the sons; [49] and except in some particular manors and townships, where their local customs continued the descent, sometimes to all, sometimes to the youngest son only, or in other more singular methods of succession.

              As to the females, they are still left as they were by the ancient law: for they were all equally incapable of performing any personal service; and therefore, one main reason of preferring the eldest ceasing, such preference would have been injurious to the rest: and the other principal purpose, the prevention of the too minute subdivision of estates, was left to be considered and provided for by the lords, who had the disposal of these female heiresses in marriage. However, the succession by primogeniture, even among females, took place as to the inheritance of the crown; [50] wherein the necessity of a sole and determinate succession is as great in the one sex as the other. And the right of sole succession, though not of primogeniture, was also established with respect to female dignities and titles of honor. For if a man holds an earldom to him and the heirs of his body, and dies, leaving only daughters; the eldest shall not of course be countess, but the dignity is in suspense or abeyance till the king shall declare his pleasure; for he, being the fountain of honor, may confer it on which of them he pleases. [51] In which disposition is preserved a strong trace of the ancient law of feuds, before their descent by primogeniture even among the males was established; namely, that the lord might bestow them on which of the sons he thought proper:— “ progressum est ut ad filios deveniret, in quem scilicet dominus hoc vellet beneficium confirmare.” [52] [“It was customary for it to descend to the sons, that is, to him on whom the lord wished to settle the estate."]

              IV. A fourth rule, or canon of descents, is this; that the lineal descendants, in infinitum, of any person deceased shall represent their ancestor; that is, shall stand in the same place as the person himself would have done, had he been living.

              Thus the child, grandchild, or great-grandchild (either male or female) of the eldest son succeeds before the younger son, and so in infinitum. [53] And these representatives shall take neither more nor less, but just so much as their principals would have done. As if there be two sisters, Margaret and Charlotte; and Margaret dies, leaving six daughters; and then John Stiles the father of the two sisters dies, without other issue: these six daughters shall take among them exactly the same as their mother Margaret would have done, had she been living; that is, a moiety of the lands of John Stiles in coparcenary: so that, upon partition made, if the land be divided into twelve parts, thereof Charlotte the surviving sister shall have six, and her six nieces, the daughters of Margaret, one apiece.

              This taking by representation is called a succession in stirpes, according to the roots; since all the branches inherit the same share that their root, whom they represent, would have done. And in this manner also was the Jewish succession directed; [54] but the Roman somewhat differed from it. In the descending line the right of representation continued in infinitum, and the inheritance still descended in stirpes : as if one of three daughters died, leaving ten children, and then the father died; the two surviving daughters had the remaining third divided between them. And so among collaterals, if any persons of equal degree with the persons represented were still subsisting, (as if the deceased left one brother, and two nephews the sons of another brother) the succession was still guided by the roots: but, if both the brethren were dead leaving issue, then (I apprehend) their representatives in equal degree became themselves principals, and shared the inheritance per capita [per person], that is, share and share alike; they being themselves now the next in degree to the ancestor, in their own right, and not by right of representation. [55] So, if the next heirs of Titius be six nieces, three by one sister, two by another, and one by a third; his inheritance by the Roman law was divided into six parts, and one given to each of the nieces: whereas the law of England in this case would still divide it only into three parts, and distribute it per stirpes, thus; one third to the three children who represent one sister, another third to the two who represent the second, and the remaining third to the one child who is the sole representative of her mother.

              This mode of representation is a necessary consequence of the double preference given by our law, first to the male issue, and next to the firstborn among the males, to both which the Roman law is a stranger. For if all the children of three sisters were in England to claim per capita, in their own rights as next of kin to the ancestor, without any respect to the stocks from whence they sprung, and those children were partly male and partly female; then the eldest male among them would exclude not only his own brethren and sisters, but all the issue of the other two daughters; or else the law in this instance must be inconsistent with itself, and depart from the preference which it constantly gives to the males, and the firstborn, among persons in equal degree. Whereas, by dividing the inheritance according to the roots or stirpes, the rule of descent is kept uniform and steady: the issue of the eldest son excludes all other pretenders, as the son himself (if living) would have done; but the issue of two daughters divide the inheritance between them, provided their mothers (if living) would have done the same: and among these several issues, or representatives of the respective roots, the same preference to males and the same right of primogeniture obtain, as would have obtained at the first among the roots themselves, the sons or daughters of the deceased. As if a man has two sons, A and B, and A dies leaving two sons, and then the grandfather dies; now the eldest son of A shall succeed to the whole of his grandfather’s estate: and if A had left only two daughters, they should have succeeded also to equal moieties of the whole, in exclusion of B and his issue. But if a man has only three daughters, C, D, and E; and C dies leaving two sons, D leaving two daughters, and E leaving a daughter and a son who is younger than his sister: here, when the grandfather dies, the eldest son of C shall succeed to one third, in exclusion of the younger; the two daughters of D to another third in partnership; and the son of E to the remaining third, in exclusion of his elder sister. And the same right of representation, guided and restrained by the same rules of descent, prevails downwards in infinitum.

              Yet this right does not appear to have been thoroughly established in the time of Henry the second, when Glanvil wrote; and therefore, in the title to the crown especially, we find frequent contests between the younger (but surviving) brother, and his nephew (being the son and representative of the elder deceased) in regard to the inheritance of their common ancestor: for the uncle is certainly nearer of kin to the common stock, by one degree, than the nephew; though the nephew, by representing his father, has in him the right of primogeniture. The uncle also was usually better able to perform the services of the fief; and besides had frequently superior interest and strength, to back his pretensions and crush the right of his nephew. And even to this day, in the lower Saxony, proximity of blood takes place of representative primogeniture; that is, the younger surviving brother is admitted to the inheritance before the son of an elder deceased: which occasioned the disputes between the two houses of Mecklenburg, Schwerin and Strelitz, in 1692. [56] Yet Glanvil, with us, even in the twelfth century, seems [57] to declare for the right of the nephew by representation; provided the eldest son had not received a provision in lands from his father, (or as the civil law would call it) had not been forisfamiliated, in his life-time. King John, however, who kept his nephew Arthur from the throne, by disputing this right of representation, did all in his power to abolish it throughout the realm: [58] but in the time of his son, king Henry the third, we find the rule indisputably settled in the manner we have here laid it down, [59] and so it has continued ever since. And thus much for lineal descents.

              V. A fifth rule is, that, on failure of lineal descendants, or issue, of the person last seized, the inheritance shall descend to the blood of the first purchaser; subject to the three preceding rules.

              Thus if Geoffrey Stiles purchases land, and it descends to John Stiles his son, and John dies seized thereof without issue; whoever succeeds to this inheritance must be of the blood of Geoffrey the first purchaser of this family. [60] The first purchaser, perquisitor, is he who first acquired the estate to his family, whether the same was transferred to him by sale, or by gift, or by any other method, except only that of descent.

              This is a rule almost peculiar to our own laws, and those of a similar original. For it was entirely unknown among the Jews, Greeks, and Romans: none of whose laws looked any farther than the person himself who died seized of the estate; but assigned him an heir, without considering by what title he gained it, or from what ancestor he derived it. but the law of Normandy [61] agrees with our law in this respect: nor indeed is that agreement to be wondered at, since the law of descents in both is of feudal original; and this rule or canon cannot otherwise be accounted for than by recurring to feudal principles.

              When feuds first began to be hereditary, it was made a necessary qualification of the heir, who would succeed to a feud, that he should be of the blood of, that is lineally descended from, the first feudatory or purchaser. In consequence whereof, if a vassal died possessed of a feud of his own acquiring, or feudum novum, it could not descend to any but his own offspring; no, not even to his brother, because he was not descended, nor derived his blood, from the first acquirer. But if it was feudum antiquum, that is, one descended to the vassal from his ancestors, then his brother, or such other collateral relation as was descended and derived his blood from the first feudatory, might succeed to such inheritance. To this purpose speaks the following rule, ” frater fratri, sine legitimo haerede defuncto, in beneficio quod eorum patris fuit succedat: sin autem unus e fratribus a domino feudum acceperit, eo defuncto sine legitimo haerede, frater ejus in feudum non succedit.” [62] [“A brother may succeed to his brother dying without a lawful heir, in the estate which was their father’s: but if one of the brothers shall have received the fee from his lord, and die without a lawful heir, his brother does not succeed."] The true feudal reason for which rule was this; that what was given to a man, for his personal service and personal merit, ought not to descend to any but the heirs of his person. And therefore, as in estates-tail, (which a proper feud very much resembled) so in the feudal donation, ” nomen haeredis, in prima investitura expressum, tantum ad descendentes ex corpore primi vasalli extenditur; et non ad collaterales, nisi ex corpore primi vasalli sive stipitis descendant “ [63] [“the name of heir expressed in the first investiture extends only to the descendants of the body of the first vassal, and not to the collaterals unless they descend from the body of the first vassal or stock”]: the will of the donor, or original lord, (when feuds were turned from life estates into inheritances) not being to make them absolutely hereditary, like the Roman allodium, but hereditary only sub modo [in a particular way]; not hereditary to the collateral relations, or lineal ancestors, or husband, or wife of the feudatory, but to the issue descended from his body only.

              However, in process of time, when the feudal rigor was in part abated, a method was invented to let in the collateral relations of the grantee to the inheritance, by granting him a feudum novum to hold ut feudum antiquum ; that is with all the qualities annexed of a feud derived from his ancestors; and then the collateral relations were admitted to succeed even in infinitum, because they might have been of the blood of, that is descended from, the first imaginary purchaser. For since it is not ascertained in such general grants, whether this feud shall be held ut feudum paternum, or feudum avitum, but ut feudum antiquum merely, as a feud of indefinite antiquity; that is, since it is not ascertained from which of the ancestors of the grantee this feud shall be supposed to have descended; the law will not ascertain it, but will supposed any of his ancestors, pro re nata [for the occasion], to have been the first purchaser: and therefore it admits any of his collateral kindred (who have the other necessary requisites) to the inheritance, because every collateral kinsman must be descended from some one of his lineal ancestors.

              Of this nature are all the grants of fee-simple estates of this kingdom; for there is now in the law of England no such thing as a grant of a feudum novum, to be held ut novum ; unless in the case of a fee-tail, and there we see that this rule is strictly observed, and none but the lineal descendants of the first donee (or purchaser) are admitted: but every grant of lands in fee-simple is with us a feudum novum to held ut antiquum, as a feud whose antiquity is indefinite; and therefore the collateral kindred of the grantee, or descendants from any of his lineal ancestors, by whom the lands might have possibly been purchased, are capable of being called to the inheritance.

              Yet, when an estate has really descended in a course of inheritance to the person last seized, the strict rule of the feudal law is still observed; and none are admitted, but the heirs of those through whom the inheritance has passed: for all others have demonstrably none of the blood of the first purchaser in them, and therefore shall never succeed. As, if lands come to John Stiles by descent from his mother Lucy Baker, no relation of his father (as such) shall ever be h is heir of these lands; and, vice versa, if they descended from his father Geoffrey Stiles, no relation of his mother (as such) shall ever be admitted thereto; for his father’s kindred have none of his mother’s blood, nor have his mother’s relations any share of his father’s blood. And so, if the estate descended from his father’s father, George Stiles; the relations of his father’s mother, Cecilia Kempe, shall for the same reason never be admitted, but only those of his father’s father. This is also the rule of the French law, [64] which is derived from the same feudal fountain.

              Here we may observe, that, so far as the feud is really antiquum, the law traces it back, and will not suffer any to inherit but the blood of those ancestors, from whom the feud was conveyed to the late proprietor. But when, through length of time, it can trace it no farther; as if it be not known whether his grandfather, George Stiles, inherited it from his father Walter Stiles, or his mother Christian Smith; or if it appear that his grandfather was the first grantee, and so took it (by the general law) as a feud of indefinite antiquity; in either of these cases the law admits the descendants of any ancestor of George Stiles, either paternal or maternal, to be in their due order the heirs to John Stiles of this estate: because in the first case it is really uncertain, and in the second case it is supposed to be uncertain, whether the grandfather derived his title from the part of his father or his mother.

              This then is the great and general principle, upon which the law of collateral inheritances depends; that, upon failure of issue in the last proprietor, the estate shall descend to the blood of the first purchaser; or, that it shall result back to the heirs of the body of that ancestor, from whom it either really has, or is supposed by fiction of law to have, originally descended: according to the rule laid down in the yearbooks, [65] Fitzherbert, [66] Brook, [67] and Hale; [68] “that he who would have been heir to the father of the deceased” (and, of course, to the mother, or any other purchasing ancestor) “shall also be heir to the son.”

              The remaining rules are only rules of evidence, calculated to investigate who that purchasing ancestor was; which, in feudis vere antiquis [in fees really ancient], has in process of time been forgotten, and is supposed so to be in feuds that are held ut antiquis.

              VI. A sixth rule or canon therefore is, that the collateral heir of the person last seized must be his next collateral kinsman, of the whole blood.

              First, he must be his next collateral kinsman, either personally or jure representationis [by right of representation]; which proximity is reckoned according to the canonical degrees of consanguinity before-mentioned. Therefore, the brother being in the first degree, he and his descendants shall exclude the uncle and his issue, who is only in the second. And herein consists the true reason of the different methods of computing the degrees of consanguinity, in the civil law on the on hand, and it the canon and common laws on the other. The civil law regards consanguinity principally with respect to successions, and therein very naturally considers only the person deceased, to whom the relation is claimed: it therefore counts the degrees of kindred according to the number of persons through whom the claim must be derived from him; and makes not only his great-nephew but also his first-cousin to be both related to him in the fourth degree; because there are three persons between him and each of them. The canon law regards consanguinity principally with a view to prevent incestuous marriages, between those who have a large portion of the same blood running in their respective veins; and therefore looks up to the author of that blood, or the common ancestor, reckoning the degrees from him: so that the great-nephew is related in the third canonical degree to the person proposed, and the first-cousin in the second; the former being distant three degrees from the common ancestor, and therefore deriving only one fourth of his blood from the same fountain with propositus; the later, and also the propositus, being each of them distant only two degrees from the common ancestor, the therefore having one half of each of their bloods the same. The common law regards consanguinity principally with respect to descents; and, having therein the same object in view as the civil, it may seem as if it ought to proceed according to the civil computation. But as it also respect the purchasing ancestor, from whom the estate was derived, it therein resembles the canon law, and therefore courts its degrees in the same manner.Indeed the designation of person (in seeking for the next of kin) will come to exactly the same end (though the degrees will be differently numbered) whichever method of computation we supposed the law of England to use; since the right of representation (of the father by the son, etc) is allowed to prevail in infinitum. This allowance was absolutely necessary, else there would have frequently been many claimants in exactly the same degree of kindred, as (for instance) uncles and nephews of the deceased; which multiplicity, though no inconvenience in the Roman law of partible inheritances, yet would have been productive of endless confusion where the right of sole succession, as with us, is established. The issue or descendants therefore of John Stiles’s brother are all of them in the first degree of kindred with respect so inheritances, as their father also, when living was; those of his uncle in the second; and so on; and are severally called to the succession in right of such their representative proximity.

              The right of representation being thus established, the former part of the present rule amounts to this; that, on failure of issue of the person last seized, the inheritance shall descend to the issue of his next immediate ancestor. Thus if John Stiles dies without issue, his estate shall descend to Francis his brother, who is lineally descended from Geoffrey Stiles his next immediate ancestor, or father. On failure of brethren, or sisters, and their issue, it shall descend to the uncle of John Stiles, the lineal descendant of his grandfather George, and so on in infinitum. Very similar to which was the law of inheritance among the ancient Germans, our progenitors: ” haeredes successoresque sui cuique liberi et nullum testamentum: si liberi non sunt, proximus gradus in possessione, fratres, patrui, avunculi.” [69] [“Every man’s children are his heirs and successors if there be no will. If there be no children the next in degree shall be seised, as brothers, uncles on the father’s side, uncles on the mother’s side."]

              Now here it must be observed, that the lineal ancestors, though (according to the first rule) incapable themselves of succeeding to the estate, because it is supposed to have already passed them, are yet common stocks from which the next successor must spring. And therefore in the Jewish law, which in this respect entirely corresponds with ours, [70] the father or other lineal ancestor is himself said to be the heir, though long since dead as being represented by the persons of his issue; who are held to succeed not in their own rights, as brethren, uncles, etc, but in right of representation, as the sons of the father, grandfather, etc, of the deceased. [71] But, though the common ancestor be thus the root of the inheritance, yet with us it is not necessary to name him in making out the pedigree or descent. For the descent between two brothers is held to be an immediate descent; and therefore title may be made by one brother or his representatives to or through another, without mentioning their common father. [72] If Geoffrey Stiles has two sons, John and Francis, Francis may claim as heir to John, without naming their father Geoffrey: and so the son of Francis may claim as cousin and heir to Matthew the son of John, without naming the grandfather; viz as son of Francis, who was the brother of John, who was the father Matthew. But through the common ancestors are not named in deducing the pedigree, yet the law still respects them as the fountains of inheritable blood: and therefore in order to ascertain the collateral heir of John Stiles, it is in the first respects them as the fountains of inheritable blood: and therefore in order to ascertain the collateral heir of John Stiles, it is in the first place necessary to recur to his ancestors in the first degree; and if they have left any other issue besides John, that issue will be his heir. On default of such, we must ascend one step higher to the ancestors in the second degree, and then to those in the third, and fourth, and so upwards in infinitum ; till some ancestors be found, who have other issue descending from them besides the deceased, in a parallel or collateral line. Form these ancestors the heir of John Stiles must derive his descent; and in such derivation the same rules must be observed, with regard to sex, primogeniture, and representation, that have just been laid down with regard to lineal descents from the person of the last proprietor.

              But, secondly, the heir need not be the nearest kinsman absolutely, but only sub modo ; that is, he must be the nearest kinsman of the whole blood; for, if there be a much nearer kinsman of the half blood, a distant kinsman of the whole blood shall be admitted, and the other entirely excluded.

              A kinsman of the whole blood is he that is derived, not only from the same ancestor, but from the same couple of ancestors. For, as every man’s own blood is compounded of the bloods of his respective ancestors, he only is properly of the whole or entire blood with another, who has (so far as the distance of degrees will permit) all the same ingredients in the composition of his blood that the other has. Thus, the blood of John Stiles being composed of those of Geoffrey Stiles his father and Lucy Baker his mother, therefore his brother Francis, being descended from both the same parents, has entirely the same blood with John Stiles; or, he is his brother of the whole blood. But if, after the death of Geoffrey, Lucy Baker the mother marries a second husband, Lewis Gay, and has issue by him; the blood of this issue, being compounded of the blood of Lucy Baker (if is true) on the one part, but of that of Lewis Gay (instead of Geoffrey Stiles) on the other part, it has therefore only half the same ingredients with that of John Stiles; so that he is only his brother of the half blood, and for that reason they shall never inherit to each other. So also, if the father has two sons, A and B, by different venters or wives; now these two brethren are not brethren of the whole blood, and therefore shall never inherit to each other, but the estate shall rather escheat to the lord. Nay, even if the father dies, and his lands descend to his eldest son A, who enters thereon, and dies seized without issue; still B shall not be heir to this estate, because he is only of the half blood to A, the person last seized: but, had A died without entry, then B might have inherited; not as heir to A his half-brother, but as heir to their common father, who was the person last actually seized. [73] 

              This total exclusion of the half blood from the inheritance, being almost peculiar to our own law, is looked upon as a stranger hardship by such as are unacquainted with the reasons on which it is grounded. But these censures arise from a misapprehension of the rule; which is not so much to be considered in the light of a rule of descent, as of a rule of evidence; an auxiliary rule, to carry a former into execution. And here we must again remember, that the great and most universal principle of collateral inheritances being this, that an heir to a feudum antiquum must be of the blood of the first feudatory or purchaser, that is, derived in a lineal descent from him; it was originally requisite, as upon gifts in tail it still is, to make out the pedigree of the heir from the first donee or purchaser, and to show that such heir was his lineal representative. But when, by length of time and a long course of descents, it came (in those rude and unlettered ages) to be forgotten who was really the first feudatory or purchaser, and thereby the proof of an actual descent from him became impossible; proof: for it remits the proof of an actual descent from the first purchaser; and only requires, in lieu of it, that the claimant be next of the whole blood to the person last in possession; (or derived from the same couple of ancestors) which will probably answer the same end as if he could trace his pedigree in a direct line from the first purchaser. For he who is my kinsman of the whole blood can have no ancestors beyond or higher than the common stock, but what are equally my ancestors also; and mine are vice versa his: he therefore is very likely to be derived from that unknown ancestor of mine, from whom the inheritance descended. But a kinsman of the half blood has but one half of his ancestors above the common stock the same as mine; and therefore there is not the same probability of that standing requisite in the law, that he be derived from the blood of the first purchaser.

              To illustrate this by example. Let there be John Stiles, and Francis, brothers by the same father and mother, and another son of the same mother by Lewis Gay a second husband. Now, if John dies seized of lands, but it is uncertain whether they descended to him from his father or mother; in this case his brother Francis, of the whole blood, is qualified to be his heir; for he is sure to be in the line of descent from the first purchaser, whether it were the line of the father or the mother. But if Francis should die before John, without issue, the mother’s son by Lewis Gay (or brother of the half blood) is utterly incapable of being heir; for he cannot prove his descent from the first purchaser, who is unknown, nor has he that fair probability which the law admits as presumptive evidence, since he is to the full as likely not to be descended from the line of the first purchaser, as to be descended: and therefore the inheritance shall go to the nearest relation possessed of this presumptive proof, the whole blood.

              And, as this is the case in feudis antiquis, where there really did once exist a purchasing ancestor, who is forgotten; it is also the case in feudis novis held ut antiquis, where the purchasing ancestor is merely ideal, and never existed but only in fiction of law. Of this nature are all grants of lands in fee-simple at this day, which are inheritable as if they descended from some uncertain indefinite ancestor, and therefore any of the collateral kindred of the real modern purchaser (and not his own offspring only) may inherit them, provided they be of the whole blood; for all such are, in judgment of law, likely enough to be derived from this indefinite ancestor: but those of the half blood are excluded, for want of the same probability. Nor should this be thought hard, that a brother of the purchaser, though only of the half blood, must thus be disinherited, and a more remote relation of the whole blood admitted, merely upon a supposition and fiction of law; since it is only upon a like supposition and fiction, that brethren of purchasers (whether of the whole or half blood) are entitled to inherit at all: for we have seen that in feudis strictè novis [in fees strictly new] neither brethren nor any other collaterals were admitted. As therefore in feudis antiquis we have seen the reasonableness of excluding the half blood, if by a fiction of law a feudum novum be made descendible to collaterals as if it was feudum antiquum, it is just and equitable that it should be subject to the same restrictions as well as the same latitude of descent.

              Perhaps by this time the exclusion of the half blood does not appear altogether so unreasonable, as at first fight it is apt to do. It is certainly a very fine-spun and subtle nicety: but, considering the principles upon which our law is founded, it is neither an injustice nor a hardship; since even the succession of the whole blood was originally a beneficial indulgence, rather than the strict right of collaterals: and, though that indulgence is not extended to the demi-kindred, yet they are rarely abridged of any right which they could possibly have enjoyed before. The doctrine of whole blood was calculated to supply the frequent impossibility of proving a descent from the first purchaser, without some proof of which (according to our fundamental maxim) there can be no inheritance allowed of. And this purpose it answers, for the most part, effectually enough. I speak with these restrictions, because it does not, neither can any other method, answer this purpose entirely. For though all the ancestors of John Stiles, above the common stock, are also the ancestors of his collateral kinsman of the whole flood; yet, unless that common stock be in the first degree, (that is, unless they have the same father and mother) there will be intermediate ancestors below the common stock, that may belong to either of them respectively, from which the other is not descended, and therefore can have none of their blood. Thus, though John Stiles and his brother of the whole blood can each have no other ancestors, than what are in common to them both; yet with regard to his uncle, where the common stock is removed one degree higher, (that is, the grandfather and grandmother) one half of John’s ancestors will not be the ancestors of his uncle: his patruus, or father’s brother, derives not his descent from John’s maternal ancestors; nor his avunculus, or mother’s brother, from those in the paternal line. Here then the supply of proof is deficient, and by no means amounts to a certainty: and, the higher the common stock is removed, the more will even the probability decrease. But it must be observed, that (upon the same principles of calculation) the half blood have always a much less chance to be descended from an unknown indefinite ancestor of the deceased, than the whole blood in the same degree. As, in the first degree, John’s uncle of the whole blood has an even chance; but the chances are three to one against his uncle of the half blood, for three fourths of John’s ancestors are not his. In like manner, in the third degree, the chances are only three to one against John’s great uncle of the whole blood, but they are seven to one against his great uncle of the half blood, for seven eighths so John’s ancestors have no connection in blood with him. Therefore the much less probability of the half blood’s descent from the first purchaser, compared with that of the whole blood, in the several degrees, has occasioned a general exclusion of the half blood in all.

              But, while I thus illustrate the reason of excluding the half blood in general, I must be impartial enough to own, that, in some instances, the practice is carried farther than the principle upon which it goes will warrant. Particularly, when a man has two sons by different venters, and the estate on his death descends from him to the eldest, who enters, and dies without issue: now the younger son cannot inherit this estate, because he is not of the whole blood to the last proprietor. This, it must be owned, carries a hardship with it, even upon feudal principles: for the rule was introduced only to supply the proof of a descent from the first purchaser; but here, as this estate notoriously descended from the father, and as both the brothers confessedly sprung from him, it is demonstrable that the half brother must be of the blood of the first purchaser, who was either the father or some of the father’s ancestors. When therefore there is actual demonstration of the thing to be proved, it is hard to exclude a man by a rule substituted to supply that proof when deficient. So far as the inheritance can be evidently traced back, there seems no need of calling in this presumptive proof, this rule of probability, to investigate what is already certain. Had the elder brother indeed been a purchaser, there would have been no hardship at all, for the reasons already given: or had the frater uterinus only, or brother by the mother’s side, been excluded from an inheritance which descended from the father, it had been highly reasonable.

              Indeed it is this very instance, of excluding a frater consanguineus, or brother by the father’s side, from an inheritance which descended a patre [from the father], that Craig [74] has singled out, on which to ground his strictures on the English law of half blood. And, really, it should seem, as if the custom of excluding the half blood in Normandy [75] extended only to exclude a frater uterinus, when the inheritance descended a patre, and vice versa: as even with us it remained a doubt, in the time of Bracton, [76] and of Fleta, [77] whether the half blood on the father’s side were excluded from the inheritance which originally descended from the common father, or only from such as descended from the respective mothers, and from newly purchased lands. And the rule of law, as laid down by our Fortescue, [78] extends no farther than this; frater fratri uterino non succedet in haereditate paternâ [a brother shall not succeed in the paternal inheritance to his brother by the mother’s side]. It is moreover worthy of observation, that by our law, as it now stands, the crown (which is the highest inheritance in the nation) may descend to the half blood of the preceding sovereign, [79] so as it be the blood of the first monarch, purchaser, or (in the feudal language) conqueror, of the reigning family. Thus it actually did descend from king Edward the sixth to queen Mary, and from her to queen Elizabeth, who were respectively of the half blood to each other. For, the royal pedigree being always a matter of sufficient notoriety, there is no occasion to call in the aid of this presumptive rule of evidence, to render probable the descent from the royal stock; which was formerly king William the Norman, and is now (by act of parliament [80]) the princess Sophia of Hanover. Hence also it is, that in estates-tail, where the pedigree from the first donee must be strictly proved, half blood is no impediment to the descent: [81] because, when the lineage is clearly made out, there is no need of this auxiliary proof. How far it might be desirable for the legislature to give relief, by amending the law of descents in this single instance, and ordaining that the half blood might inherit, where the estate notoriously descended from its own proper ancestor, but not otherwise; or how far a private inconvenience should be submitted to, rather than a long established rule should be shaken; it is not for me to determine.

              The rule then, together with its illustration, amounts to this: that, in order to keep the estate of John Stiles as nearly as possible in the line of his purchasing ancestor, it must descend to the issue of the nearest couple of ancestors that have left descendants behind them; because the descendants of one ancestor only are not so likely to be in the line of that purchasing ancestor, as those who are descended from two.

              But here another difficulty arises. In the second, third, fourth, and every superior degree, every man has many couples of ancestors, increasing to the distances in a geometrical progression upwards, [82] the descendants of all which respective couples are (representatively) related to him in the same degree. Thus in the second degree, the issue of George and Cecilia Stiles and of Andrew and Esther Baker, the two grandsires and grandmothers of John Stiles, are each in the same degree of propinquity; in the third degree, the respective issues of Walter and Christian Stiles, of Luke and Frances Kempe, of Herbert and Hannah Baker, and of James and Emma Thorpe, are (upon the extinction of the two inferior degrees) all equally entitled to call themselves the next kindred of the whole blood to John Stiles. To which therefore of these ancestors must we first resort, in order to find out descendants to be preferably called to the inheritance? In answer to this, and to avoid the confusion and uncertainty that must arise between the several stocks, wherein the purchasing ancestor may be sought for,

              VII. The seventh and last rule or canon is, that in collateral inheritances the male stocks shall be preferred to the female; (that is, kindred derived from the blood of the male ancestors shall be admitted before those from the blood of the female) — unless where the lands have, in fact, descended from a female.

              Thus the relations on the father’s side are admitted in infinitum, before those on the mother’s side are admitted at all; [83] and the relations of the father’s father, before those of the father’s mother; and so on. And in this the English law is not singular, but warranted by the examples of the Hebrew and Athenian laws, as stated by Selden, [84] and Petit; [85] though among the Greeks, in the time of Hefiod, [86] when a man died without wife or children, all his kindred (without any distinction) divided his estate among them. It is likewise warranted by the example of the Roman laws; wherein the agnati, or relations by the father, were preferred to the cognati, or relations by the mother, till the edict of the emperor Justinian [87] abolished all distinction between them. It is also conformable to the customary law of Normandy, [88] which indeed in most respects agrees with our law of inheritance.

              However, I am inclined to think, that this rule of our laws does not owe its immediate original to any view of conformity to those which I have just now mentioned; but was established in order to effectuate and carry into execution the fifth rule or canon before laid down; that every heir must be of the blood of the first purchaser. For, when such first purchaser was not easily to be discovered after a long course of descents, the lawyers not only endeavored to investigate him by taking the next relation of the whole blood to the person last in possession; but also, considering that a preference had been given to males (by virtue of the second canon) through the whole course of lineal descent from the first purchaser to the present time, they judged it more likely that the lands should have descended to the last tenant from his male than from his female ancestors; from the father (for instance) rather than from the mother; from the father’s father, rather than the father’s mother: and therefore they hunted back the inheritance (if I may be allowed the expression) through the male line; and gave it to the next relations on the side of the father, the father’s father, and so upwards; imagining with reason that this was the most probable way of continuing it in the line of the first purchaser. A conduct much more rational than the preference of the agnati by the Roman laws: which, as they gave no advantage to the males in the first instance or direct lineal succession, had no reason for preferring them in the transverse collateral one: upon which account this preference was very wisely abolished by Justinian.

              That this was the true foundation of the preference of the agnati or male stocks, in our law, will farther appear if we consider, that, whenever the lands have notoriously descended to a man from his mother’s side, this rule is totally reversed, and no relation of his by the father’s side, as such, can ever be admitted to them; because he cannot possibly be of the blood of the first purchaser. And so, e converso, if the lands descended from the father’s side, no relation of the mother, as such, shall ever inherit. So also, if they in fact descended to John Stiles from his father’s mother Cecilia Kempe; here not only the blood of Lucy Baker his mother, but also of George Stiles his father’s father, is perpetually excluded. And, in like manner, if they be known to have descended from Frances Holland the mother of Cecilia Kempe, the line not only of Lucy Baker, and of George Stiles, but also of Luke Kempe the father of Cecilia, is excluded. Whereas when the side from which they descended is forgotten, or never known, (as in the case of an estate newly purchased to be held ut feudum antiquum) here the right of inheritance first runs up all the father’s side, with preference to the male stocks in every instance; and, if it finds no heirs there, it then, and then only, resorts to the mother’s side; leaving no place untried, in order to find heirs that may by possibility be derived from the original purchaser. The greatest probability of finding such was among those descended from the male ancestors; but, upon failure of issue there, they may possibly be found among those derived from the females.

              This I take to be the true reason of the constant preference of the agnatic succession, or issue derived from the male ancestors, though all the stages of collateral inheritance; as the ability for personal service was the reason for preferring the males at first in the direct lineal succession. We see clearly, that, if males had been perpetually admitted, in utter exclusion of females, the tracing the inheritance back through the male line of ancestors must at last have inevitably brought us up to the first purchaser: but, as males have not been perpetually admitted, but only generally preferred; as females have not been utterly excluded, but only generally postponed to males; the tracing the inheritance up through the male stocks will not give us absolute demonstration, but only a strong probability, of arriving at the first purchaser; which, joined with the other probability, of the wholeness or entirety of blood, will fall little short of a certainty.

              Before we conclude this branch of our inquiries, it may not be amiss to exemplify these rules by a short sketch of the manner in which we must search for the heir of a person, as John Stiles, who dies seized of land which he acquired, and which therefore he held as a feud of indefinite antiquity. [89] 

              In the first place succeeds the eldest son, Matthew Stiles, or his issue: (No. 1.) — if his line be extinct, then Gilbert Stiles and the other sons, respectively, in order of birth, or their issue: (No. 2.) — in default of these, all the daughters together, Margaret and Charlotte Stiles, or their issue. (No. 3.) — On failure of the descendants of John Stiles himself, the issue of Geoffrey and Lucy Stiles, his parents, is called in: viz. first, Francis Stiles, the eldest brother of the whole blood, or his issue: (No. 4.) — then Oliver Stiles, and the other whole brothers, respectively, in order of birth, or their issue: (No. 5.) — then the sisters of the whole blood, all together, Bridget and Alice Stiles, or their issue. (No. 6.) — In defect of these, the issue of George and Cecilia Stiles, his father’s parents; respect being fill had to their age and sex: (No. 7.) — then the issue of Walter and Christian Stiles the parents of his paternal grandfather: (No. 8.) — then the issue of Richard and Anne Stiles, the parents of his paternal grandfather’s father: (No. 9) — and so on in the paternal grandfather’s paternal line, or blood of Walter Stiles, in infinitum. In defect of these, the issue of William and Jane Smith, the parents of his paternal grandfather’s mother: (No. 10.) — and so on in the paternal grandfather’s maternal line, or blood of Christian Smith, in infinitum ; till both the immediate bloods of George Stiles, the paternal grandfather, are spent. — Then we must resort to the issue of Luke and Frances Kempe, the parents of John Stiles’s paternal grandmother: (No. 11.) — then to the issue of Thomas and Sarah Kempe, the parents of his paternal grandmother’s father: (No. 12.) — and so on in the paternal grandmother paternal line, or blood of Luke Kempe, in infinitum. — In default of which, we must call in the issue of Charles and Mary Holland, the parents of his paternal grandmother’s mother: (No. 13) — and so no in the paternal grandmother’s maternal line, or blood of Frances Holland, in infinitum ; till both the immediate bloods of Cecilia Kempe, the paternal grandmother, are also spent, — Whereby the paternal blood of John Stiles entirely failing, recourse must then, and not before, be had to his maternal relations; or the blood of the Bakers, (No. 14, 15, 16.) Willis’s, (No. 17.) Thorpes, (No. 18, 19.) and Whites; (No. 20.) in the same regular successive order as in the paternal line.

              The student should however be informed, that the class, No. 10, would be postponed to No. 11, in consequence of the doctrine laid down,arguendo, by justice Manwoode, in the case of Clere and Brooke; [90] from whence it is adopted by lord Bacon, [91] and Sir Matthew Hale. [92] And yet, notwithstanding these respectable authorities, the compiler of this table has ventured to give the preference therein to No. 10 before No. 11; for the following reasons: 1. Because this point was not the principal question in the case of Clere and Brooke; but the law concerning it is delivered obiter [hastily] only, and in the course of argument, by justice Manwoode; though afterwards said to be confirmed by the three other justices in separate, extrajudicial, conferences with the reporter. 2. Because the chief-justice, Sir James Dyer, in reporting the resolution of the court in what seems to be the same case, [93] takes no notice of this doctrine. 3. Because it appears, from Plowden’s report, that very many gentlemen of the law were dissatisfied with this position of justice Manwoode. 4. Because the position itself destroys the otherwise entire and regular symmetry of our legal course of descents, as is manifest by inspecting the table; and destroys also that constant preference of the male stocks in the law of inheritance, for which an additional reason is before given, besides the mere dignity of blood. 5. Because it introduces all that uncertainty and contradiction, which is pointed out by an ingenious author; [94] and establishes a collateral doctrine, incompatible with the principal point resolved in the case of Clere and Brooke, viz. the preference of No. 11 to No. 14. And, though that learned writer proposes to rescind the principal point then resolved, in order to clear this difficulty; it is apprehended, that the difficulty may be better cleared, by rejecting the collateral doctrine, which was never yet resolved at all. 6. Because by the reason that is given for this doctrine, in Plowden, Bacon, and Hale, ( viz. that in any degree, paramount the first, the law respects proximity, and not dignity of blood) No. 18 ought also to be preferred to No. 16; which is directly contrary to the eighth rule laid down by Hale himself. [95] 7. Because this position seems to contradict the allowed doctrine of Sir Edward Coke; [96] who lays it down (under different names) that the blood of the Kempes (alias Sandies) shall not inherit till the blood of the Stiles’s (alias Fairfields) fail. Now the blood of the Stiles’s does certainly not fail, till both No. 9 and No. 10 are extinct. Wherefore No. 11 (being the blood of the Kempes) ought not to inherit till then. 8. Because in the case, Mich. 12 Edw. IV. 14. [97] (much relied on in that of Clere and Brooke) it is laid down as a rule, that ” cestuy, que doit inheriter al pere, doit inheriter al fits “ [“he who is heir to the father is heir to the son”]. And so Sir Matthew Hale [98] says, “that though the law excludes the father from inheriting, yet it substitutes and directs the descent, as it should have been, had the father inherited.” Now it is settled, by the resolution in Clere and Brooke, that No. 10 should have inherited to Geoffrey Stiles, the father, before No. 11; and therefore No. 10 ought also to be preferred in inheriting to John Stiles, the son.

              In case John Stiles was not himself the purchaser, but the estate in fact came to him by descent from his father, mother, or any higher ancestor, there is this difference; that the blood of that line of ancestors, from which it did not descend, can never inherit. Thus, if it descended from Geoffrey Stiles, the father the blood of Lucy Baker, the mother, is perpetually excluded: and so, vice versa, if it descended from Lucy Baker, it cannot descend to the blood of Geoffrey Stiles. This, in either case, cuts off one half of the table from any possible succession. And farther, if it can be shown to have descended from George Stiles, this cuts off three fourths; for now the blood, not only of Lucy Baker, but also of Cecilia Kempe, is excluded. If, lastly, it descended from Walter Stiles, this narrows the succession still more, and cuts off seven eighths of the table; for now, neither the blood of Lucy Baker, nor of Cecilia Kempe, nor of Christian Smith, can ever succeed to the inheritance. And the like rule will hold upon descents from any other ancestors.

              The student should bear in mind, that, during this whole process, John Stiles is the person supposed to have been last actually seized of the estate. For if ever it comes to vest in any other person, as heir to John Stiles, anew order of succession must be observed upon the death of such heir; since he, by his own seizin, now becomes himself an ancestor, or stipes, and must be put in the place of John Stiles. The figures therefore denote the order, in which the several classes would succeed to John Stiles, and not to each other: and, before we search for an heir in any of the higher figures, (as No. 8.) we must be first assured that all the lower classes (from No. 1 to 7.) were extinct, at John Stiles’s decease.
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              CHAPTER THE FIFTEENTH.

                Of Title by Purchase, And First by Escheat↩

              PURCHASE, perquisitio, taken in its largest and most extensive sense, is thus defined by Littleton; [1] the possession of lands and tenements, which a man has by his own act or agreement; and not by descent from any of his ancestors or kindred. In this sense it is contradistinguished from acquisition by right of blood, and includes every other method of coming to an estate, but merely that by inheritance; wherein the title is vested in a person, not by his own act or agreement, but by the single operation of law. [2] 

              PURCHASE, indeed, in its vulgar and confined acceptation, is applied only to such acquisitions of land, as are obtained by way of bargain and sale, for money, or some other valuable consideration. But this falls far short of the legal idea of purchase: for, if I give land freely to another, he is in the eye of the law a purchaser; [3] and falls within Littleton’s definition, for he comes to the estate by his own agreement, that is, he consents to the gift. A man who has his father’s estate settled upon him in tail, before he is born, is also a purchaser; for he takes quite another estate than the law of descents would have given him. Nay even if the ancestor devises his estate to his heir at law by will, with other limitations or in any other shape than the course of descents would direct, such heir shall take by purchase. [4] But if a man, seized in fee, devises his whole estate to his heir at law, so that the heir takes neither a greater nor a less estate by the devise than he would have done without it, he shall be adjudged to take by descent, [5] even though it be charged with encumbrances; [6] for the benefit of creditors, and others, who have demands on the estate of the ancestor. If a remainder be limited to the heirs of Sempronius, here Sempronius himself takes nothing; but, if he dies during the continuance of the particular estate, his heirs shall take as purchasers. [7] But, if an estate be made to A for life, remainder to his right heirs in fee, his heirs shall take by descent: for it is an ancient rule of law, that wherever the ancestor takes an estate for life, the heir cannot by the same conveyance take an estate in fee by purchase, but only by descent. [8] And, if A dies before entry, still his heir shall take by descent, and not by purchase; for, where the heir takes any thing that might have vested in the ancestor, he takes by way of descent. [9] The ancestor, during his life, bears in himself all his heirs; [10] and therefore, when once he is or might have been seized of the land, the inheritance to limited to his heirs vests in the ancestor himself: and the word “heirs” in this case is not esteemed a word of purchase, but a word of limitation, enuring so as to increase the estate of the ancestor from a tenancy for life to a fee-simple. And, had it been otherwise, had the heir (who is uncertain till the death of the ancestor) been allowed to take as a purchasers originally nominated in the deed, as must have been the case if the remainder had been expressly limited to Matthew or Thomas by name; then, in the times of strict feudal tenure, the lord would have been defrauded by such a limitation of the fruits of his seigniory, arising from a descent to the heir.

              WHAT we call purchase, perquisitio, the feudists call conquest, conquaestus, or conquisitio : [11] both denoting any means of acquiring an estate out of the common course of inheritance. And this is still the proper phrase in the law of Scotland; [12] as it was, among the Norman jurists, who styled the first purchaser (that is, he who first brought the estate into the family which at present owns it) the conqueror or conquereur. [13] Which seems to be all that was meant by the appellation which was given to William the Norman, when his manner of ascending the throne of England was, in his own and his successors’ charters, and by the historians of the times, entitled conquaestus, and himself conquaestor or conquisitor ; [14] signifying, that he was the first of his family who acquired the crown of England, and from whom therefore all future claims by descent must be derived: though now, from our disuse of the feudal sense of the word, together with the reflection on his forcible method of acquisition, we are apt to annex the idea of victory to this name of conquest or conquisition ; a title which, however just with regard to the crown, the conqueror never pretended with regard to the realm of England, nor, in fact, ever had. [15] 

              THE difference in effect, between the acquisition of an estate by descent and by purchase, consists principally in these two points: 1. That by purchase the estate acquires a new inheritable quality, and is descendible to the owner’s blood in general, and not the blood only of some particular ancestor. For, when a man takes an estate by purchase, he takes it not ut feudem paternum [as a paternal fee] or maternum [maternal fee], which would descend only to the heirs by the father’s or the mother’s side: but he takes it ut feudum antiquum, as a feud of indefinite antiquity; whereby it becomes inheritable to his heirs general, first of the paternal, and then of the maternal line. [16] 2. An estate taken by purchase will not make the heir answerable for the acts of the ancestor, as an estate by descent will. For, if the ancestor by any deed, obligation, covenant, or the like, binds himself and his heirs, and dies; this deed, obligation, or covenant, shall be binding upon the heir, so far forth only as he had any estate of inheritance vested in him (or in some other in trust for him [17]) by descent from that ancestor, sufficient to answer the charge; [18] whether he remains in possession, or has aliened it before action brought: [19] which sufficient estate is in law called assets; from the French word, assez, enough. [20] Therefore if a man covenants, for himself and his heirs, to keep my house in repair, I can then (and then only) compel his heir to perform this covenant, when he has an estate sufficient for this purpose, or assets, by descent from the covenanter: for though the covenant descends to the heir, whether he inherits any estate or no, it lies dormant, and is not compulsory, until he has assets by descent. [21] 

              THIS is the legal signification of the word perquisitio, or purchase; and in this sense it includes the five following methods of acquiring a title to estates: 1. Escheat. 2. Occupancy. 3. Prescription. 4. Forfeiture. 5. Alienation. Of all these in their order.

              1. ESCHEAT, we may remember, [22] was one of the fruits and consequences of feudal tenure. The word itself is originally French or Norman, [23] in which language it signifies chance or accident; and with us denotes an obstruction of the course of descent, and a consequent determination of the tenure, by some unforeseen contingency: in which case the land naturally results back, by a kind of reversion, to the original grantor or lord of the fee. [24] 

              ESCHEAT therefore being a title frequently vested in the lord by inheritance, as being the fruit of a seigniory to which he was entitled by descent, (for which reason the lands escheating shall attend the seigniory, and be inheritable by such only of his heirs as are capable of inheriting the other [25]) it may seem in such cases to fall more properly under the former general head of acquiring title to estates, viz. by descent, (being vested in him by act of law, and not by his own act or agreement) than under the present, by purchase. But it must be remembered that in order to complete this title by escheat, it is necessary that the lord perform an act of his own, by entering on the lands and tenements so escheated, or suing out a writ of escheat: [26] on failure of which, or by doing any act that amounts to an implied waiver of his right, as by accepting homage or rent of a stranger who usurps the possession, his title by escheat is barred. [27] It is therefore in some respect a title acquired by his own act, as well as by act of law. Indeed this may also be said of descents themselves, in which an entry or other seizin is required, in order to make a complete title; and therefore this distribution by our legal writers seems in this respect rather inaccurate: for, as escheats must follow the nature of the seigniory to which they belong, they may vest by either purchase or descent, according as the seigniory is vested. And, though Sir Edward Coke considers the lord by escheat as in some respects the assignee of the last tenant, [28] and therefore taking by purchase; yet, on the other hand, the lord is more frequently considered as being ultimus haeres [the last heir], and therefore taking by descent in a kind of caducary succession.

              THE law of escheats is founded upon this single principle, that the blood of the person last seized in fee-simple is, by some means or other, utterly extinct and gone: and, since none can inherit his estate but such as are of his blood and consanguinity, it follows as a regular consequence, that when such blood is extinct, the inheritance itself must fail; the land must become what the feudal writers denominate feudum apertum [an open fee]; and must result back again to the lord of the fee, by whom, or by those whose estate he has, it was given.

              ESCHEATS are frequently divided into those propter defectum sanguinis [through failure of issue] and those propter delictum tenentis [through the fault of the tenant]: the one sort, if the tenant dies without heirs; the other, if his blood be attainted. [29] 

              But both these species may well be comprehended under the first denomination only; for he that is attainted suffers an extinction of his blood, as well as he that dies without relations. The inheritable quality is expunged in one instance, and expires in the other; or, as the doctrine of escheats is very fully expressed in Fleta, [30] ” dominus capitalis feodi loco haeredis habetur, quoties per defectum vel delictum extinguitur sanguis tenentis.” [“The chief lord of the fee is accounted heir whenever the blood of the tenant is extinct either by failure of issue or corruption."]

              ESCHEATS therefore arising merely upon the deficiency of the blood, whereby the descent is impeded, their doctrine will be better illustrated by considering the several cases wherein hereditary blood may be deficient, than by any other method whatsoever.

              1, 2, 3. THE first three cases, wherein inheritable blood is wanting, may be collected from the rules of descent laid down and explained in the preceding chapter, and therefore will need very little illustration or comment. First, when the tenant dies without any relations on the part of any of his ancestors: secondly, when he dies without any relations on the part of those ancestors from whom his estate descended: thirdly, when he dies without any relations of the whole blood. In two of these cases the blood of the first purchaser is certainly, in the other it is probably, at an end; and therefore in all of them the law directs, that the land shall escheat to the lord of the fee: for the lord would be manifestly prejudiced, if, contrary to the inherent condition tacitly annexed to all feuds, any person should be suffered to succeed to lands, who is not of the blood of the first feudatory, to whom for his personal merit the estate is supposed to have been granted.

              4. A MONSTER, which has not the shape of mankind, but in any part evidently bears the resemblance of the brute creation, has no inheritable blood, and cannot be heir to any land, albeit it be brought forth in marriage: but, although it has deformity in any part of its body, yet if it has human shape, it may be heir. [31] This is a very ancient rule in the law of England; [32] and its reason is too obvious, and too shocking, to bear a minute discussion. The Roman law agrees with our own in excluding such births from successions: [33] yet accounts them, however, children in some respects, where the parents, or at least the father, could reap any advantage thereby; [34] (as the jus trium liberorum [the right of three children], and the like) esteeming them the misfortune, rather than the fault, of that parent. But our law will not admit a birth of this kind to be such an issue, as shall entitle the husband to be tenant by the curtesy; [35] because it is not capable of inheriting. And therefore, if there appears no other heir than such a prodigious, birth, the land shall escheat to the lord.

              5. BASTARDS are incapable of being heirs. Bastards, by our law, are such children as are not born either in lawful wedlock, or within a competent time after its determination. [36] Such are held to be nullius filii, the sons of nobody; for the maxim of law is, qui ex damnato coitu nascuntur, inter liberos non computantur [the offspring of an illicit connection are not reckoned as children]. [37] Being thus the sons of nobody, they have no blood in them, at least no inheritable blood; consequently, none of the blood of the first purchaser: and therefore, if there be no other claimant than such illegitimate children, the land shall escheat to the lord. [38] The civil law differs from ours in this point, and allows a bastard to succeed to an inheritance, if after its birth the mother was married to the father: [39] and also, if the father had no lawful wife or child, then, even if the concubine was never married to the father, yet she and her bastard son were admitted each to one twelfth of the inheritance, [40] and a bastard was likewise capable of succeeding to the whole of his mother’s estate, although she was never married; the mother being sufficiently certain, though the father is not. [41] But our law, in favor of marriage, is much less indulgent to bastards.

              THERE is indeed one instance, in which our law has shown them some little regard; and that is usually termed the case of bastard eignè [an elder son, born before the marriage of his parents] and mulier puisnè [a legitimate son, whose elder brother is illegitimate]. This happens when a man has a bastard son, and afterwards marries the mother, and by her has a legitimate son, who in the language of the law is called a mulier, or as Glanvil [42] expresses it in his Latin, filius mulieratus ; the woman before marriage being concubina [concubine], and afterwards mulier [wife]. Now here the eldest son is bastard, or bastard eignè ; and the younger son is legitimate, or mulier puisnè. If then the father dies, and the bastard eignè enters upon his land, and enjoys it to his death, and dies seized thereof, whereby the inheritance descends to his issue; in this case the mulier puisnè, and all other heirs,(though minors, feme-coverts, or under any incapacity whatsoever) are totally barred of their right. [43] And this, I. As a punishment on the mulier for his negligence, in not entering during the bastard’s life, and evicting him. 2. Because the law will not suffer a man to be bastardized after his death, who entered as heir and died seized, and so passed for legitimate in his lifetime. 3. Because the canon law (following the civil) did allow such bastard eignè to be legitimate, on the subsequent marriage of his mother: and therefore the laws of England (though they would not admit either the civil or canon law to rule the inheritances of this kingdom, yet) paid such a regard to a person thus peculiarly circumstanced, that, after the land had descended to his issue, they would not unravel the matter again, and suffer his estate to be shaken. But this indulgence was shown to no other king of bastard; for, if the mother was never married to the father, such bastard could have no colorable title at all. [44] 

              As bastards cannot be heirs themselves, so neither can they have any heirs but those of their own bodies. For, as all collateral kindred consists in being derived from the same common ancestor, and as a bastard has no legal ancestors, he can have no collateral kindred; and, consequently, can have no legal heirs, but such as claim by a lineal descent from himself. And therefore if a bastard purchases land, and dies seized thereof without issue, and intestate, the land shall escheat to the lord of the fee. [45] 

              6. ALIENS also are incapable of taking by descent, or inheriting: [46] for they are not allowed to have any inheritable blood in them; rather indeed upon a principle of national or civil policy, than upon reasons strictly feudal. Though, if lands had been suffered to fall into their hands who owe no allegiance to the crown of England, the design of introducing our feuds, the defense of the kingdom, would have been defeated. Wherefore if a man leaves no other relations but aliens, his land shall escheat to the lord.

              As aliens cannot inherit, so far they are on a level with bastards; but, as they are also disabled to hold by purchase, [47] they are under still greater disabilities. And, as they can neither hold by purchase, nor by inheritance, it is almost superfluous to say that they can have no heirs, since they can have nothing for an heir to inherit: but so it is expressly held, [48] because they have not in them any inheritable blood.

              AND father, if an alien be made a denizen [citizen] by the king’s letters patent, and then purchases lands, (which the law allows such a one to so) his son, born before his denization [citizenship], shall not (by the common law) inherit those lands; but a son born afterwards may, even though his elder brother be living; for the father, before denization, had no inheritable blood to communicate to his eldest son; but by denization it acquires an hereditary quality, which will be transmitted to his subsequent posterity. Yet, if he had been naturalized by act of parliament, such eldest son might then have inherited; for that cancels all defects, and is allowed to have a retrospective energy, which simple denization has not. [49] 

              SIR Edward Coke [50] also holds, that if an alien comes into England, and there has issue two sons, who are thereby natural born subjects; and one of them purchases land, and dies; yet neither of these brethren can be heir to the other. For the commune vinculum, or common stock of their consanguinity, is the father; and, as he had no inheritable blood in him, he could communicate none to his sons; and, when the sons can by no possibility be heirs to the father, the one of them shall not be heir to the other. And this opinion of his seems founded upon solid principles of the ancient law; not only from the rule before cited, [51] that cestuy, que doit inheriter al pere, doit inheriter al fits [he who is heir to the father is heir to the son]; but also because we have seen that the only feudal foundation upon which newly purchased land can possibly descend to a brother, is the supposition and fiction of law, that it descended from some one of his ancestors: but in this case as the immediate ancestor was an alien, from whom it could by no possibility descend, this should destroy the supposition, and impede the descent, and the land should be inherited ut feudum stricte novum [as a fee strictly new]; that is, by none but the lineal descendants of the purchasing brother; and, on failure of them, should escheat to the lord of the fee. But this opinion has been since overruled: [52] and it is now held for law, that the sons of an alien, born here, may inherit to each other. And reasonably enough upon the whole: for, as (in common purchases) the whole of the supposed descent from indefinite ancestors is but fictitious, the law may as well suppose the requisite ancestor as suppose the requisite descent.

              IT is also enacted, by the statute II & 12 W III. c. 6. that all persons, being natural-born subjects of the king, may inherit and make their titles by descent from any of their ancestors lineal or collateral; although their father, or mother, or other ancestor, by, from, through, or under whom they derive their pedigrees, were born out of the king’s allegiance. But inconveniences were afterwards apprehended, in case persons should thereby gain a future capacity to inherit, who did not exist at the death of the person last seized. As, if Francis the elder brother of John Stiles be an alien, and Oliver the younger be a natural-born subject, upon John’s death without issue his lands will descend to Oliver the younger brother: now, if afterwards Francis has a child, it was feared that, under the statute of king William, this newborn child might defeat the estate of his uncle Oliver. Wherefore it is provided, by the statute 25 Geo. II. c. 39. that no right of inheritance shall accrue by virtue of the former statute to any persons whatsoever, unless they are in being and capable to take as heirs at the death of the person last seized:— with an exception however to the case, where lands shall descend to the daughter of an alien; which daughter shall resign such inheritance to her after-born brother, or divide it with her after-born sisters, according to the usual rule [53] of descents by the common law.

              7. BY attainder also, for treason or other felony, the blood of the person attainted is so corrupted, as to be rendered no longer inheritable.

              GREAT care must be taken to distinguish between forfeiture of lands to the king, and this species of escheat to the lord; which, by reason of their similitude in some circumstances, and because the crown is very frequently the immediate lord of the fee and therefore entitled to both, have been often confounded together. Forfeiture of lands, and of whatever else the offender possessed, was the doctrine of the old Saxon law, [54] as a part of punishment for the offense; and does not at all relate to the feudal system, nor is the consequence of any seignory or lordship paramount: [55] but, being a prerogative vested in the crown, was neither superseded nor diminished by the introduction if the Norman tenures; a fruit and consequence of which escheat must undoubtedly be reckoned. Escheat therefore operates in subordination to this more ancient and superior law of forfeiture.

              THE doctrine of escheat upon attainder, taken singly, is this: that the blood of the tenant, by the commission of any felony, (under which denomination all treasons were formerly comprised [56]) is corrupted and stained, and the original donation of the feud is thereby determined, it being always granted to the vassal on the implied condition of dum bene se gesserit [during good behavior]. Upon the thorough demonstration of which guilt, by legal attainder, the feudal covenant and mutual bond of fealty are held to be broken, the estate instantly falls back from the offender to the lord of the fee, and the inheritable quality of his blood is extinguished and blotted out for ever. In this situation the law of feudal escheat was brought into England at the conquest; and in general superadded to the ancient law of forfeiture. In consequence of which corruption and extinction of hereditary blood, the land of all felons would immediately revest in the lord, but that the superior law of forfeiture intervenes, and intercepts it in its passage; in case of treason, for ever; in case of other felony, for only a year and a day, after which time it goes to the lord in a regular course of escheat, [57] as it would have done to the heir of the felon in case the feudal tenures had never been introduced. And that this is the true operation and genuine history of escheats will most evidently appear from this incident to gavelkind lands, (which seem to be the old Saxon tenure) that they are in no case subject to escheat for felony, though they are liable to forfeiture for treason. [58] 

              As a consequence of this doctrine of escheat, all lands of inheritance immediately revesting in the lord, the wife of the felon was liable to lose her dower, till the statute I Edw. VI. c. 12. enacted, that albeit any person be attainted of misprision of treason, murder, or felony, yet his wife shall enjoy her dower. But she has not this indulgence where the ancient law of forfeiture operates, for it is expressly provided by the statute 5 & 6 Edw. VI. c. II. that the wife of one attaint of high treason shall not be endowed at all.

              HITHERTO we have only spoken of estates vested in the offender, at the time of his offense, or attainder. And here the law of forfeiture stops; but the law of escheat pursues the matter still farther. For, the blood of the tenant being utterly corrupted and extinguished, it follows, not only that all he now has should escheat from him, but also that he should be incapable of inheriting any thing for the future. This may farther illustrate the distinction between forfeiture and escheat. If therefore a father be seized in fee, and the son commits treason and is attainted, and then the father dies: here the land shall escheat to the lord; because the son, by the corruption of his blood, is incapable to be heir, and there can be no other heir during his life: but nothing shall be forfeited to the king, for the son never had any interest in the lands to forfeit. [59] In this case the escheat operates, and not the forfeiture; but in the following instance the forfeiture works, and not the escheat. As where a new felony is created by act of parliament, and it is provided (as is frequently the case) that it shall not extend to corruption of blood: here the lands of the felon shall not escheat to the lord, but yet the profits of them shall be forfeited to the king so long as the offender lives. [60] 

              THERE is yet a farther consequence of the corruption and extinction of hereditary blood, which is this: that the person attainted shall not only be incapable himself of inheriting, or transmitting his own property by heirship, but shall also obstruct the descent of lands or tenements to his posterity, in all cases where they are obliged to derive their title through him from any remoter ancestor. The channel, which conveyed the hereditary blood from his ancestors to him, is not only exhausted for the present, but totally dammed up and rendered impervious for the future. This is a refinement upon the ancient law of feuds, which allowed that the grandson might be heir to his grandfather, though the son in the intermediate generation was guilty of felony. [61] But, by the law of England, a man’s blood is so universally corrupted by attainder, that his sons can neither inherit to him nor to any other ancestor, [62] at least on the part of their attainted father.

              THIS corruption of blood cannot be absolutely removed but by authority of parliament. The king may excuse the public punishment of an offender; but cannot abolish the private right, which has accrued or may accrue to individuals as a consequence of the criminal’s attainder. He may remit a forfeiture, in which the interest of the crown is alone concerned: but he cannot wipe away the corruption of blood; for therein a third person has an interest, the lord who claims by escheat. If therefore a man has a son, and is attainted, and afterwards pardoned by the king; this son can never inherit to his father, or father’s ancestors; because his paternal blood, being once throughly corrupted by his father’s attainder, must continue fo: but if the son had been born after the pardon, he might inherit; because by the pardon the father is made a new man, and may convey new inheritable blood to his after-born children. [63] 

              HEREIN there is however a difference between aliens and persons attainted. Of aliens, who could never by any possibility be heirs, the law takes no notice: and therefore we have seen, that an alien elder brother shall not impede the descent to a natural-born younger brother. But in attainders it is otherwise: for if a man has issue a son, and is attainted, and afterwards pardoned, and then has issue a second son, and dies; here the corruption of blood is not removed from the eldest, and therefore he cannot be heir: neither can the youngest be heir, for he has an elder brother living, of whom the law takes notice, as he once had a possibility of being heir; and therefore the younger brother shall not inherit, but the land shall escheat to the lord: though, had the elder died without issue in the life of the father, the younger son born after the pardon might well have inherited, for he has no corruption of blood. [64] So if a man has issue two sons, and the elder in the lifetime of the father has issue, and then is attainted and executed, and afterwards the father dies, the lands of the father shall not descend to the younger son: for the issue of the elder, which had once a possibility to inherit, shall impede the descent to the younger, and the land shall escheat to the lord. [65] Sir Edward Coke in this case allows, [66] that if the ancestor be attainted, his sons born before the attainder may be heirs to each other: and distinguishes it from the case of the sons of an alien, because in this case the blood was inheritable when imparted to them from the father: but he makes a doubt (upon the same principles, which are now overruled [67]) whether sons, born after the attainder, can inherit to each other; for they never had any inheritable blood in them.

              UPON the whole it appears, that a person attainted is neither allowed to retain his former estate, nor to inherit any future one, nor to transmit any inheritance to his issue, either immediately from himself, or mediately through himself from any remoter ancestor; for his inheritable blood, which is necessary either to hold, to take, or to transmit any feudal property, is blotted out, corrupted, and extinguished for ever: the consequence of which is, that estates, thus impeded in their descent, result back and escheat to the lord.

              THIS corruption of blood, thus arising from feudal principles, but perhaps extended farther than even those principles will warrant, has been long looked upon as a peculiar hardship: because, the oppressive parts of the feudal tenures being now in general abolished, it seems unreasonable to reserve one of their most inequitable consequences; namely, that the children should not only be reduced to present poverty, (which, however severe, is sufficiently justified upon reasons of public policy) but also be laid under future difficulties of inheritance, on account of the guilt of their ancestors. And therefore in most (if not all) of the new felonies, created by parliament since the reign of Henry the eighth, it is declared that they shall not extend to any corruption of blood: and by the statute 7 Ann. c. 21. (the operation of which is postponed by the statute 17 Geo. II. c. 39.) it is enacted, that, after the death of the pretender, and his sons, no attainder for treason shall extend to the disinheriting any heir, nor the prejudice of any person, other than the offender himself: which provisions have indeed carried the remedy farther, than was required by the hardship above complained of; which is only the future obstruction of descents, where the pedigree happens to be deduced through the blood of an attainted ancestor.

              BEFORE I conclude this head, of escheat, I must mention one singular instance in which lands held in fee-simple are not liable to escheat to the lord, even when their owner is no more, and has left no heirs to inherit them. And this is the case of a corporation: for if that comes by any accident to be dissolved, the donor or his heirs shall have the land again in reversion, and not the lord by escheat: which is perhaps the only instance where a reversion can be expectant on a grant in fee-simple absolute. But the law, we are told, [68] does tacitly annex a condition to every such gift or grant, that if the corporation be dissolved, the donor or grantor shall re-enter; for the cause of the gift or grant fails. This is indeed founded upon the self-same principle as the law of escheat; the heirs of the donor being only substituted instead of the chief lord of the fee: which was formerly very frequently the case in subinfeudations, or alienations of lands by a vassal to be held as of himself; till that practice was restrained by the statute of quia emptores [because of purchasers], 18 Edw. I. St. I. to which this very singular instance still in some degree remains an exception.

              THERE is one more incapacity of taking by descent, which, not being productive of any escheat, is not properly reducible to this head, and yet must not be passed over in silence. It is enacted by the statute II & 12 Will. III. c. 4. that every papist who shall not abjure the errors of his religion by taking the oaths to the government, and making the declaration against transubstantiation, within six months after he has attained the age of eighteen years, shall be incapable of inheriting, or taking, by descent as well as purchase, any real estates whatsoever; and his next of kin, being a protestant, shall hold them to his own use till such time as he complies with the terms imposed by the act. This incapacity is merely personal; it affects himself only, and does not destroy the inheritable quality of his blood, so as to impede the descent to others of his kindred. In like manner as, even in the times of popery, one who entered into religion and became a monk professed was incapable of inheriting lands, both in our own [69] and the feudal law; eo quod desiit esse miles seculi qui factus est miles Christi; nec beneficium pertinet ad eum qui non debet gerere officium. [70] [“He who becomes a soldier of Christ has ceased to be a soldier of the world, nor is he entitled to any reward who acknowledges no duty."] But yet he was accounted only civiliter mortuus [dead in law]; he did not impede the descent to others, but the next heir was entitled to his or his ancestor’s estate.

              THESE are the several deficiencies of hereditary blood, recognized by the law of England; which, so often as they happen, occasion lands to escheat to the original proprietary or lord.
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              [II-258]

              CHAPTER THE SIXTEENTH.

                Of Title by Occupancy↩

              OCCUPANCY is the taking possession of those things, which before belonged to nobody. This, as we have seen, [1] is the true ground and foundation of all property, or of holding those things in severalty, which by the law of nature, unqualified by that of society, were common to all mankind. But, when once it was agreed that every thing capable of ownership should have an owner, natural reason suggested, that he who could first declare his intention of appropriating any thing to his own use, and, in consequence of such intention, actually took it into possession, should thereby gain the absolute property of it; according to that rule of the law of nations, recognized by the laws of Rome, [2] quod nullius est, id ratione naturali occupanti conceditur [what belongs to no one, natural reason concedes to the occupant].

              THIS right of occupancy, so far as it concerns real property, (for of personal chattels I am not in this place to speak) has been confined by the laws of England within a very narrow compass; and was extended only to a single instance: namely, where a man was tenant pur auter vie [for another’s life], or had an estate granted to himself only (without mentioning his heirs) for the life of another man, and died during the life of cestuy que vie [that other life], or him by whose life it was held: in this case he, that could first enter on the land, might lawfully retain the possession so long as cestuy que vie lived, by right of occupancy. [3] 

              THIS seems to have been recurring to first principles, and calling in the law of nature to ascertain the property of the land, when left without a legal owner. For it did not revert to the grantor; who had parted with all his interest, so long as cestuy que vie lived: it did not escheat to the lord of the fee; for all escheats must be of the absolute entire fee, and not of any particular estate carved out of it; much less of so minute a remnant as this: it did not belong to the grantee; for he was dead: it did not descend to his heirs; for there were no words of inheritance in the grant: nor could it vest in his executors; for no executors could succeed to a freehold. Belonging therefore to nobody, like the haereditas jacens [unoccupied inheritance] of the Romans, the law left it open to be seized and appropriated by the first person that could enter upon it, during the life of cestuy que vie, under the name of an occupant. But there was no right of occupancy allowed, where the king had the reversion of the lands; for the reversioner has an equal right with any other man to enter upon the vacant possession, and where the king’s title and a subject’s concur, the king’s shall be always preferred: against the king therefore there could be no prior occupant, because nullum tempus occurrit regi [no time runs against the king]. [4] And, even in the case of a subject, had the estate pur auter vie, been granted to a man and his heirs during the life of cestuy que vie, there the heir might, and still may, enter and hold possession, and is called in law a special occupant; as having a special exclusive right, by the terms of the original grant, to enter upon and occupy this haereditas jacens, during the residue of the estate granted: though some have thought him so called with no very great propriety; [5] and that such estate is rather a descendible freehold. But the title of common occupancy is now reduced almost to nothing by two statutes; the one, 29 Car. II. c. 3. which enacts, that where there is no special occupant, in whom the estate may vest, the tenant pur auter vie may devise it by will, or it shall go to the executors and be assets in their hands for payment of debts: the other that of 14 Geo. II. c. 20. which enacts, that it shall vest not only in the executors, but, in case the tenant dies intestate, in the administrators also; and go in a course of distribution like a chattel interest.

              BY these two statutes the title of common occupancy is utterly extinct and abolished: though that of special occupancy, by the heir at law, continues to this day; such heir being held to succeed to the ancestor’s estate, not by descent, for then he must take an estate of inheritance, but as an occupant, specially marked out and appointed by the original grant. The doctrine of common occupancy may however be usefully remembered on the following account, among others: that, as by the common law no occupancy could be of incorporeal hereditaments, as of rents, tithes, advowsons, commons, or the like, [6] (because, with respect to them, there could be no actual entry made, or corporal seizin had; and therefore by the death of the grantee pur auter vie a grant of such hereditaments was entirely determined [7]) so now, I apprehend, notwithstanding these statutes, such grant would not be devisable, nor vest in the executors, nor go in a course of distribution. For the statutes must not be construed so as to create any new estate, or to keep that alive which by the common law was determined, and thereby to defer the grantor’s reversion; but merely to dispose of an interest in being, to which by law there was no owner, and which therefore was left open to the first occupant. When there is a residue left, the statutes give it to the executors, etc, instead of the first occupant; but they will not create a residue, on purpose to give it the executors. They only meant to provide an appointed instead of a casual, a certain instead of an uncertain, owner, of lands which before were nobody’s; and thereby to supply this casus omissus [omitted case], and render the disposition of law in all respects entirely uniform: this being the only instance wherein a title to a real estate could ever be acquired by occupancy.

              THIS, I say, was the only instance; for I think there can be no other case devised, wherein there is not some owner of the land appointed by the law. In the case of a sole corporation, as a parson of a church, when he dies or resigns, though there is no actual owner of the land till a successor be appointed, yet there is a legal, potential ownership, subsisting in contemplation of law; and when the successor is appointed, his appointment shall have a retrospect and relation backwards, so as to entitle him to all the profits from the instant that the vacancy commenced. And, in all other instances, when the tenant dies intestate, and no other owner of the lands is to be found in the common course of descents, there the law vests an ownership in the king, or in the subordinate lord of the fee, by escheat.

              So also in some cases, where the laws of other nations give a right by occupancy, as in lands newly created, by the rising of an island in a river, or by the alluvion or dereliction of the sea; in these instances the law of England assigns them an immediate owner. For Bracton tells us, [8] that if an island arise in the middle of a river, it belongs in common to those who have lands on each side thereof; but if it be nearer to one bank than the other, it belongs only to him who is proprietor of the nearest shore: which is agreeable to, and probably copied from, the civil law. [9] Yet this seems only to be reasonable, where the soil of the river is equally divided between the owners of the opposite shores: for if the whole soil is the freehold of any one man, as it must be whenever a several fishery is claimed, [10] there it seems just (and so is the usual practice) that the eyotts or little islands, arising in any part of the river, shall be the property of him who owns the piscary and the soil. However, in case a new island rise in the sea, though the civil law gives it to the first occupant, [11] yet ours gives it to the king. [12] And as to lands gained from the sea, either by alluvion, by the washing up of sand and earth, so as in time to make terra firma [firm land]; or by dereliction, as when the sea shrinks back below the usual watermark; in these cases the law is held to be, that if this gain be by little and little, by small and imperceptible degrees, if shall go to the owner of the land adjoining. For de minimis non curat lex [the law takes not cognizance of small things]: and, besides, these owners being often losers by the breaking in of the sea, or at charges to keep it out, this possible gain is therefore a reciprocal consideration for such possible charge of loss. But, if the alluvion or dereliction be sudden and considerable, in this case it belongs to the king: for, as the king is lord of the sea, and so owner of the soil while it is covered with water, it is but reasonable he should have the soil, when the water has left it dry. [13] So that the quantity of ground gained, and the time during which it is gaining, are what make it either the king’s or the subject’s property. In the same manner if a river, running between two lordships, by degrees gains upon the one, and thereby leaves the other dry; the owner who loses his ground thus imperceptibly has no remedy: but if the course of the river be changed by a sudden and violent flood, or other hasty means, and thereby a man loses his ground, he shall have what the river has left in any other place, as a recompense for this sudden loss. [14] And this law of alluvions and derelictions, with regard to rivers, is nearly the same in the imperial law; [15] from whence indeed those our determinations seem to have been drawn and adopted: but we ourselves, as islanders, have applied them to marine increases; and have given our sovereign the prerogative he enjoys, as well upon the particular reasons before-mentioned, as upon this other general ground of prerogative, which was formerly remarked, [16] that whatever has no other owner is vested by law in the king.
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              [II-263]

              CHAPTER THE SEVENTEENTH.

                Of Title by Prescription↩

              A THIRD method of acquiring real property by purchase is that by prescription; as when a man can show no other title to what he claims, than that he, and those under whom he claims, have immemorially used to enjoy it. Concerning customs, or immemorial usages, in general, with the several requisites and rules to be observed, in order to prove their existence and validity, we inquired at large in the preceding part of these commentaries. [1] At present therefore I shall only, first, distinguish between custom, strictly taken, and prescription; and then show, what sort of things may be prescribed for.

              AND, first, the distinction between custom and prescription is this; that custom is properly a local usage, and not annexed to any person; such as, a custom in the manor of Dale that lands shall descend to the youngest son: prescription is merely a personal usage; as, that Sempronius, and his ancestors, or those whose estate he has, have used time out of mind to have such an advantage or privilege. [2] As for example: if there be a usage in the parish of Dale, that all the inhabitants of that parish may dance on a certain close, at all times, for their recreation; (which is held [3] to be a lawful usage) this is strictly a custom, for it is applied to the place in general, and not to any particular persons: but if the tenant, who is seized of the manor of Dale in fee, alleges that he and his ancestors, or all those whose estate he has in the said manor, have used time out of mind to have common of pasture in such a close, this is properly called a prescription; for this is a usage annexed to the person of the owner of this estate. All prescription must be either in a man and his ancestors, or in a man and those whose estate he has; [4] which last is called prescribing in a que estate. And formerly a man might, by the common law, have prescribed for a right which had been enjoyed by his ancestors of predecessors at any distance of time, though his or their enjoyment of it had been suspended [5] for an indefinite series of years. But by the statute of limitations, 32 Hen. VIII. C.2. it is enacted, that no person shall make any prescription by the seizin or profession has been within threescore years next before such prescription, unless such seizin or profession has been within threescore years next before such prescription made. [6] 

              Secondly, as to the several species of things which may, or may not, be prescribed for: we may in the first place, observe, that nothing but incorporeal hereditaments can be claimed by prescription; as a right way, a common, etc; but that no prescription can give a title to lands, and other corporeal substances, of which more certain evidence may be had. [7] For no man can be said to prescribe, that he and his ancestors have immemorially used to hold the castle of Arundel: for this is clearly another sort of title; a title by corporal seizin and inheritance, which is more permanent, and therefore more capable of proof, than that of prescription. But, as to a right of way, a common, or the like, a man may be allowed to prescribe; for of these there is no corporal seizin, the enjoyment will be frequently by intervals, and therefore the right to enjoy them can depend on nothing else but immemorial usage. 2. A prescription must always be laid in him that is tenant of the fee. A tenant for life, for years, at will, or a copyholder, cannot prescribe, by reason of the imbecility of their estates. [8] For, as prescription is usage beyond time of memory, it is absurd that they should pretend to prescribe, whose estates commenced within the remembrance of man. And therefore the copyholder must prescribe under cover of his lord’s estate, and the tenant for life of a manor would prescribe for a right of common as appurtenant to the same, he must prescribe under cover of the tenant in fee-simple; and must plead, that John Stiles and his ancestors had immemorially used to have this right of common, appurtenant to the said manor, and that John Stiles demised the said manor, with its appurtenances, to him the said tenant for life. 3. A prescription cannot be for a thing which cannot be raised by grant. For the law allows prescription only in supply of the loss of a grant, and therefore every prescription presupposes a grant to have existed. Thus a lord of a manor cannot prescribe to raise a tax or toll upon strangers; for, as such claim could never have been good by any grant, it shall not be good by any grant, it shall not be good by prescription [9] 4. A fourth rule is, that what is to arise by matter of record cannot be prescribed for, but must be claimed by grant, entered on record: such as for instance, the royal franchises of deodands, felons’ goods, and the like. These, not being forfeited till the matter on which they arise is found by the inquisition of a jury, and so made a matter of record, the forfeiture itself cannot be claimed by any inferior title. But the franchises of treasure-trove, waifs, estrays, and the like, may be claimed by prescription; for they arise from private contingencies, and not from any matter of record. [10] 5. Among things incorporeal, which may be claimed by prescription, a distinction must be made with regard to the manner of prescribing; that is, whether a man shall prescribes in a que estate, or in himself and his ancestors. For, if a man prescribes in a que estate, (that is, in himself and those whose estate he holds) nothing is claimable by this prescription, but such things as are incident, appendant, or appurtenant to lands; for it would be absurd to claim any thing as the consequence, or appendix, of an estate, with which the thing claimed has no connection: but, if he prescribes in himself and his ancestors, he may prescribe for any thing whatsoever that lies in grant; not only things that are appurtenant, but also such as may be in gross. [11] Therefore a man may prescribe, that he, and those whose estate he has in the manor of Dale, have used to hold the advowson of Dale, as appendant to that manor: but, if the advowson be a distinct inheritance, and not appendant, then he can only prescribe in his ancestors. So also a man may prescribe in a que estate for a common appurtenant to a manor; but, if he would prescribe for a common in gross, he must prescribe in a que estate for a common appurtenant to a manor; but, if he would prescribe for a common in gross he must prescribe in himself and his ancestors. 6. Lastly, we may observe, that estates pained by prescription ane not, of course, descendible to the heirs general, like other purchased estates, but are an exception to the rule, For, properly speaking, the prescription is rather to be considered as an evidence of a former acquisition, than as a acquisition de novo: and therefore, if a man prescribes for a right of way in himself and his ancestors, it will descend only to the blood of that line of ancestors in whom he so prescribes; the prescription in this case being indeed a species of descent. But, if he prescribes for it in a que estate, it will follow the nature of that estate in which the prescription is laid, and be inheritable in the same manner, whether that were acquired by descent or purchase: for every accessory follows the nature of its principal.
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                [1] See Vol. I. pag. 75, etc.

                [2] Co. Litt. 113.

                [3] I Lev. 176.

                [4] 4 Rep. 32.

                [5] Co Litt. 113.

                [6] This title, of prescription, was well known in the Roman law by the name of usucapio ; ( Ff. 41.3.3.) so called, because a man, that gains a title by prescription, may be said usu rem capere [to take the thing by use].

                [7] Dr & St. dial. I. c. 8. Finch. 132.
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              CHAPTER THE EIGHTEENTH.

                Of Title by Forfeiture↩

              Forfeiture is a punishment annexed by law to some illegal act, or negligence, in the owner of lands, tenements, or hereditaments; whereby he loses all his interest therein, and they go to the party injured, as a recompense for the wrong which either he alone, or the public together with himself, has sustained.

              Lands, tenements, and hereditaments, may be forfeited in various degrees and by various means: i. By alienation contrary to law. 3. By non-presentation to a benefice, when the forfeiture is denominated a lapse. 4. By simony. 5. By non-performance of conditions. 6. By waste. 7. By breach of copyhold customs. 8. By bankruptcy.

              I. The foundation and justice of forfeitures for crimes and misdemeanors, and the several degrees of those forfeitures, preceding volume; [1] but will be more properly considered, and more at large, in the fourth book of these commentaries. At present I shall only observe in general, that the offenses which induce a forfeiture of lands and tenements to the crown are principally the following six; 1. Treason. 2. Felony. 3. Misprision of treason. 4. Praemunire. 5. Drawing a weapon on a judge, or striking any one in the presence of the king’s principal courts of justice. 6. Popish recusancy, or non-observance of certain laws enacted in restraint of papists. But at what time they severally commence, how far they extend, and how long they endure, will with greater propriety be reserved as the object of our future inquiries.

              II. Lands and tenements may be forfeited by alienation, or conveying them to another, contrary to law. This is either alienation in mortmain, alienation to an alien, or alienation by particular tenants; in the two former of which cases the forfeiture arises from the incapacity of the alienee to take, in the latter from the incapacity of the alienor to grant.

              1. Alienation in mortmain, in mortua manu, is an alienation of lands or tenements to any corporation, sole or aggregate, ecclesiastical or temporal. But these purchases having been chiefly made by religious houses, in consequence whereof the lands became perpetually inherent in one dead hand, this has occasioned the general appellation of mortmain to be applied to such alienations, [2] and the religious houses themselves to be principally considered in forming the statutes of mortmain: in deducing the history of which statutes, it will be matter of curiosity to observe the great address and subtle contrivance of the ecclesiastics in eluding from time to time the laws in being, and the zeal with which successive parliaments have pursued them through all their finesses; how new remedies were still the parents of new evasions; till the legislature at last, though with difficulty, has obtained a decisive victory.

              By the common law any man might dispose of his lands to any other private man at his own discretion, especially when the feudal restraints of alienation were worn away. Yet in consequence of these it was always, and is still, necessary, [3] for corporations to have a license of mortmain from the crown, to enable them to purchase lands: for as the king is the ultimate lord of every fee, he ought not, unless by his own consent, to lose his privilege of escheats and other feudal profits, by the vesting of lands in tenants that can never be attainted or die. And such licenses of mortmain seem to have been necessary among the Saxons, above sixty years before the Norman conquest. [4] But, besides this general license from the king, as lord paramount of the kingdom, it was also requisite, whenever there was a mesne or intermediate lord between the king and the alienor, to obtain his license also (upon the same feudal principles) for the alienation of the specific land. And if no such license was obtained, the king or other lord might respectively enter on the lands so aliened in mortmain, as a forfeiture. The necessity of this license from the crown was acknowledged by the constitutions of Clarendon, [5] in respect of advowsons, which the monks always greatly coveted, as being the groundwork of subsequent appropriations. [6] Yet such were the influence and ingenuity of the clergy, that (notwithstanding this fundamental principle) we find that the largest and most considerable dotations of religious houses happened within less than two centuries after the conquest. And (when a license could not be obtained) their contrivance seems to have been this: that, as the forfeiture for such alienations accrued in the first place to the immediate lord of the fee, the tenant who meant to alienate first conveyed his lands to the religious house, and instantly took them back again, to hold as tenant to the monastery; which kind of instantaneous seizin was probably held not to occasion any forfeiture: and then, by pretext of some other forfeiture, surrender, or escheat, the society entered into those lands in right of such their newly acquired seigniory, as immediate lords of the fee. But, when these dotations began to grow numerous, it was observed that the feudal services, ordained for the defense of the kingdom, were every day visibly withdrawn; that the circulation of landed property from man to man began to stagnate; and that the lords were curtailed of the fruits of their seigniories, their escheats, wardships, reliefs, and the like: and therefore, in order to prevent this, it was ordained by the second of king Henry III’s great charters, [7] and afterwards by that printed in our common statute-books, that all such attempts should be void, and the land forfeited to the lord of the fee. [8] 

              But, as this prohibition extended only to religious houses, bishops and other sole corporations were not included therein; and the aggregate ecclesiastical bodies (who, Sir Edward Coke observes, [9] in this were to be commended, that they ever had of their counsel the best learned men that they could get) found many means to creep out of this statute, by buying in lands that were bona fide held of themselves as lords of the fee, and thereby evading the forfeiture; or by taking long leases for years, which first introduced those extensive terms, for a thousand or more years, which are now so frequent in conveyances. This produced the statute de religiosis [of religious persons], 7 Edw. I; which provided, that no person, religious or other whatsoever, should buy, or sell, or receive, under pretense of a gift, or term of years, or any other title whatsoever, nor should by any art or ingenuity appropriate to himself, any lands or tenements in mortmain; upon pain that the immediate lord of the fee, or, on his default for one year, the lords paramount, and in default of all of them, the king, might enter thereon as a forfeiture.

              This seemed to be a sufficient security against all alienations in mortmain: but, as these statutes extended only to gifts and conveyances between the parties, the religious houses now began to set up a fictitious title to the land, which it was intended they should have, and to bring an action to recover it against the tenant; who, by fraud and collusion, made no defense, and thereby judgment was given for the religious house, which then recovered the land by sentence of law upon a supposed prior title. And thus they had the honor of inventing those fictitious adjudications of right. which are since become the great assurance of the kingdom, under the name of common recoveries. But upon this the statute of Westminster the second, 13 Edw. I. c. 32. enacted, that in such cases a jury shall try the true right of the demandants or plaintiffs to the land, and if the religious house or corporation be found to have it, they shall still recover seizin; otherwise it shall be forfeited to the immediate lord of the fee, or else to the next lord, and finally to the king, upon the immediate or other lord’s default. And the like provision was made by the succeeding chapter, [10] in case the tenants set up crosses upon their lands (the badges of knights templars and hospitallers [knights of Malta]) in order to protect them from the feudal demands of their lords, by virtue of the privileges of those religious and military orders. And so careful was this provident prince to prevent any future evasions, that when the statute of quia emptores, 18 Edw. I. abolished all subinfeudations, and gave liberty for all men to alienate their lands to be held of the next immediate lord, [11] a proviso was inserted [12] that this should not extend to authorize any kind of alienation in mortmain. And when afterwards the method of obtaining the king’s license by writ of ad quod damnum [at what loss] was marked out, by the statute 27 Edw. I. St. 2. it was farther provided by statute 34 Edw. I. St. 3. that no such license should be effectual, without the consent of the mesne or intermediate lords.

              Yet still it was found difficult to set bounds to ecclesiastical ingenuity: for when they were driven out of all their former holds, they devised a new method of conveyance, by which the lands were granted, not to themselves directly, but to nominal feoffees to the use of the religious houses; thus distinguishing between the possession and the use, and receiving the actual profits, while the seizin of the land remained in the nominal feoffee: who was held by the courts of equity (then under the direction of the clergy) to be bound in conscience to account to his cestuy que use for the rents and emoluments of the estate. And it is to these inventions that our practitioners are indebted for the introduction of uses and trusts, the foundation of modern conveyancing. But, unfortunately for the inventors themselves, they did not long enjoy the advantage of their new device, for the statute 15 Ric. II. c. 5. enacts, that the lands which had been so purchased to uses should be amortized by license from the crown, or else be sold to private persons; and that, for the future, uses shall be subject to the statutes of mortmain, and forfeitable like the lands themselves. And whereas the statutes had been eluded by purchasing large tracts of land, adjoining to churches, and consecrating them by the name of church-yards, such subtle imagination is also declared to be within the compass of the statutes of mortmain. And civil or lay corporations, as well as ecclesiastical, are also declared to be within the mischief, and of course within the remedy provided by those salutary laws. And, lastly, as during the times of popery lands were frequently given to superstitious uses, though not to any corporate bodies; or were made liable in the hands of heirs and devisees to the charge of obits, chaunteries, and the like, which were equally pernicious in a well-governed state as actual alienations in mortmain; therefore, at the dawn of the reformation, the statute 23 Hen. VIII. c. 10. declares, that all future grants of lands for any of the purposes aforesaid, if granted for any longer term than twenty years, shall be void.

              But, during all this time, it was in the power of the crown, by granting a license of mortmain, to remit the forfeiture, so far as related to its own rights; and to enable any spiritual or other corporation to purchase and hold any lands or tenements in perpetuity: which prerogative is declared and confirmed by the statute 18 Edw. III. St. 3. c. 3. But, as doubts were conceived at the time of the revolution how far such license was valid, [13] since the king had no power to dispense with the statutes of mortmain by a clause of non obstante, [14] which was the usual course, though it seems to have been unnecessary; [15] and as, by the gradual declension of mesne seigniories through the long operation of the statute of quia emptores, the rights of intermediate lords were reduced to a very small compass; it was therefore provided by the statute 7 & 8 W. III. c. 37. that the crown for the future at its own discretion may grant licenses to aliene or take in mortmain, of whomsoever the tenements may be held.

              After the dissolution of monasteries under Henry VIII, though the policy of the next popish successor affected to grant a security to the possessors of abbey lands, yet, in order to regain so much of them as either the zeal or timidity of their owners might induce them to part with, the statutes of mortmain were suspended for twenty years by the statute 1 & 2 P. & M. c. 8. and, during that time, any lands or tenements were allowed to be granted to any spiritual corporation without any license whatsoever. And, long afterwards, for a much better purpose, the augmentation of poor livings, it was enacted by the statute 17 Car. II. c. 3. that appropriators may annex the great tithes to the vicarages; and that all benefices under 100£ per annum may be augmented by the purchase of lands, without license of mortmain in either case: and the like provision has been since made, in favor of the governors of queen anne’s bounty. [16] It has also been held, [17] that the statute 23 Hen. VIII. before-mentioned did not extend to any thing but superstitious uses; and that therefore a man may give lands for the maintenance of a school, an hospital, or any other charitable uses. But as it was apprehended from recent experience, that persons on their deathbeds might make large and improvident dispositions even for these good purposes, and defeat the political ends of the statutes of mortmain; it is therefore enacted by the statute 9 Geo. II. c. 36. that no lands or tenements, or money to be laid out thereon, shall be given for or charged with any charitable uses whatsoever, unless by deed indented, executed in the presence of two witnesses twelve calendar months before the death of the donor, and enrolled in the court of chancery within six months after its execution, (except stocks in the public funds, which may be transferred within six months previous to the donor’s death) and unless such gift be made to take effect immediately, and be without power of revocation: and that all other gifts shall be void. The two universities, their colleges, and the scholars upon the foundation of the colleges of Eaton, Winchester, and Westminster, are excepted out of this act: but such exemption was granted with this proviso, that no college shall be at liberty to purchase more advowsons, than are equal in number to one moiety of the fellows or students, upon the respective foundations.

              2. Secondly, alienation to an alien is also a cause of forfeiture to the crown of the lands so alienated, not only on account of his incapacity to hold them, which occasions him to be passed by in descents of land, [18] but likewise on account of his presumption in attempting, by an act of his own, to acquire any real property; as was observed in the preceding volume. [19] 

              3. Lastly, alienations by particular tenants, when they are greater than the law entitles them to make, and divest the remainder or reversion, [20] are also forfeitures to him whose right is attacked thereby. As, if tenant for his own life alienes by feoffment or fine for the life of another, or in tail, or in fee; these being estates, which either must or may last longer than his own, the creating them is not only beyond his power, and inconsistent with the nature of his interest, but is also a forfeiture of his own particular estate to him in remainder or reversion. [21] For which there seem to be two reasons. First, because such alienation amounts to a renunciation of the feudal connection and dependence; it implies a refusal to perform the due renders and services to the lord of the fee, of which fealty is constantly one; and it ends in its consequences to defeat and divest the remainder or reversion expectant: as therefore that is put in jeopardy, by such act of the particular tenant, it is but just that, upon discovery, the particular estate should be forfeited and taken from him, who has shown so manifest an inclination to make an improper use of it. The other reason is, because the particular tenant, by granting a larger estate than his own, has by his own act determined and put an entire and to his own original interest; and on such determination the next taker is entitled to enter regularly, as in his remainder or reversion. The same law, which is thus laid down with regard to tenants for life, holds also with respect to all tenants of the mere freehold, or of chattel interests; but if tenant in tail alienes in fee, this is no immediate forfeiture to the remainder-man, but a mere discontinuance (as it is called [22]) of the estate-tail, which he issue may afterwards avoid by due course of law: [23] for he in remainder or reversion has only a very remote and barely possible interest therein, until the issue in tail is extinct. But, in case of such forfeitures by particular tenants, all legal estates by them before created, as if tenant for twenty years grants a lease for fifteen, and all charges by him lawfully made on the lands, shall be good and available in law. [24] For the law will not hurt an innocent lessee for the fault of his lessor; nor permit the lessor, after he has granted a good and lawful estate, by his own act to avoid it, and defeat the interest which he himself has created.

              Equivalent, both in its nature and its consequences, to an illegal alienation by the particular tenant, is the civil crime of disclaimer; as where a tenant, who holds of any lord, neglects to render him the due services, and upon an action brought to recover them, disclaims to hold of his lord. Which disclaimer of tenure in any court of record is a forfeiture of the lands to the lord, [25] upon reasons most apparently feudal. And so likewise, if in any court of record the particular tenant does any act which amounts to a virtual disclaimer; if he claims any greater estate than was granted him at the first infeudation, or takes upon himself those rights which belong only to tenants of a superior class; [26] if he affirms the reversion to be in a stranger, by accepting his fine, attorning as his tenant, collusive pleading, and the like; [27] such behavior amounts to a forfeiture of his particular estate.

              III. Lapse is a species of forfeiture, whereby the right of presentation to a church accrues to the ordinary by neglect of the patron to present, to the metropolitan by neglect of the ordinary, and to the king by neglect of the metropolitan. For it being for the interest of religion, and the good of the public, that the church should be provided with an officiating minister, the law has therefore given this right of lapse, in order to quicken the patron; who might otherwise, by suffering the church to remain vacant, avoid paying his ecclesiastical dues, and frustrate the pious intentions of his ancestors. This right of lapse was first established about the time (though not by the authority [28]) of the council of Lateran, [29] which was in the reign of our Henry the second, when the bishops first began to exercise universally the right of institution to churches. [30] And therefore, where there is no right of institution, there is no right of lapse: so that no donative can lapse to the ordinary, [31] unless it has been augmented by the queen’s bounty. [32] But no right of lapse can accrue, when the original presentation is in the crown. [33] 

              The term, in which the title to present by lapse accrues from the one to the other successively, is six calendar months; [34] (following in this case the computation of the church, and not the usual one of the common law) and this exclusive of the day of the avoidance. [35] But, if the bishop be both patron and ordinary, he shall not have a double time allowed him to collate in; [36] for the forfeiture accrues by law, whenever the negligence has continued six months in the same person. And also, if the bishop does not collate his own clerk immediately to the living, and the patron presents, though after the six months are lapsed, yet his presentation is good, and the bishop is bound to institute the patron’s clerk. [37] For as the law only gives the bishop this title by lapse, to punish the patron’s negligence, there is no reason that, if the bishop himself be guilty of equal or greater negligence, the presentation to lapse to the metropolitan, the patron also has the same advantage if he presents before the arch-bishop has filled up the benefice; and that for the same reason. Yet the ordinary cannot, after lapse to the metropolitan, collate his own clerk to the prejudice of the arch-bishop. [38] For he had no permanent right and interest in the advowson, as the patron has, but merely a temporary one; which having neglected to make use of during the time, he cannot afterwards retrieve it. But if the presentation lapses to the king, prerogative here intervenes and makes a difference; and the patron shall never recover his right, till the king has satisfied his turn by presentation: for nullum tempus occurrit regi [no time runs against the king]. [39] And therefore it may seem, as if the church might continue void for ever, unless the king shall be pleased to present; and a patron thereby be absolutely defeated of his advowson. But to prevent this inconvenience, the law has lodged a power in the patron’s hands, of as it were compelling the king to present. For if, during the delay of the crown, the patron himself presents, and his clerk is instituted, the king indeed by presenting another may turn out the patron’s clerk; but if he does not, and the patron’s clerk dies incumbent, or is canonically deprived, the king has lost his right, which was only to the next or first presentation. [40] 

              In case the benefice becomes void by death, or cession through plurality of benefices, there the patron is bound to take notice of the vacancy at his own peril; for these are matters of equal notoriety to the patron and ordinary: but in case of a vacancy by resignation, or canonical deprivation, or if a clerk presented be refused for insufficiency, these being matters of which the bishop alone is perfumed to be cognizant, here the law requires him to give notice thereof to the patron, otherwise he can take no advantage by way of lapse. [41] Neither shall any lapse thereby accrue to the metropolitan or to the king; for it is universally true, that neither the arch-bishop or the king shall ever present by lapse, but where the immediate ordinary might have collated by lapse, within the six months, and has exceeded his time: for the first step or beginning fails, et quod non habet principium, non habet finem [and that which has no beginning has no end]. [42] If the bishop refuse or neglect to examine and admit the patron’s clerk, without good reason assigned or notice given, he is styled a disturber by the law, and shall not have any title to present by lapse; for no man shall taken advantage of his own wrong. [43] Also if the right of presentation be litigious or contested, and an action be brought against the bishop to try the title, no lapse shall incur till the question of right be decided. [44] 

              IV. BY simony, the right of presentation to a living is forfeited, and vested pro hac vice [for this time] in the crown. Simony is the corrupt presentation of any one to an ecclesiastical benefice for money, gift, or reward. It is so called from the resemblance it is said to bear to the sin of Simon Magus, though the purchasing of holy orders seems to approach nearer to his offense. It was by the canon law a very grievous crime: and is so much the more odious, because, as Sir Edward Coke observes, [45] it is ever accompanied with perjury; for the presentee is sworn to have committed no simony. However it is not an offense punishable in a criminal way at the common law; [46] it being thought sufficient to leave the clerk to ecclesiastical censures. But as these did not affect the simoniacal patron, nor were efficacious enough to repel the notorious practice of the thing, diverse acts of parliament have been made to restrain it by means of civil forfeitures; which the modern prevailing usage, with regard to spiritual preferments, calls aloud to be put in execution. I shall briefly consider them in this place, because they divest the corrupt patron of the right of presentation, and vest a new right in the crown.

              BY the statute 31 Eliz. c. 6. it is for avoiding of simony enacted, that if any patron for any corrupt consideration, by gift or promise, directly or indirectly, shall present or collate any person to an ecclesiastical benefice or dignity; such presentation shall be void, and the presentee be rendered incapable of ever enjoying the same benefice: and the crown shall present to it for that turn only. [47] Also by the statute 12 Ann. stat. 2. c. 12. if any person for money or profit shall procure, in his own name or the name of any other, the next presentation to any living ecclesiastical, and shall be presented thereupon, this is declared to be a simoniacal contract; and the party is subjected to all the ecclesiastical penalties of simony, is disabled from holding the benefice, and the presentation devolves to the crown.

              UPON these statutes many questions have arisen, with regard to what is, and what is not simony. And, among others, these points seem to be clearly settled: 1. That to purchase a presentation, the living being actually vacant, is open and notorious simony; [48] this being expressly in the face of the statute. 2. That for a clerk to bargain for the next presentation, the incumbent being sick and about to die, was simony, even before the statute of queen Anne: [49] and now, by that statute, to purchase, either in his own name or another’s, the next presentation, and be thereupon presented at any future time to the living, is direct and palpable simony. But, 3. It is held that for a father to purchase such a presentation, in order to provide for his son, is not simony: for the son is not concerned in the bargain, and the father is by nature bound to make a provision for him. [50] 4. That if a simoniacal contract be made with the patron, the clerk not being privy thereto, the presentation for that turn shall indeed devolve to the crown, as a punishment of the guilty patron; but the clerk, who is innocent, does not incur any disability or forfeiture. [51] 5. That bonds given to pay money to charitable uses, on receiving a presentation to a living, are not simoniacal, [52] provided the patron or his relations be not benefitted thereby; [53] for this is no corrupt consideration, moving to the patron. 6. That bonds of resignation, in case of non-residence or taking any other living, are not simoniacal.; [54] there being no corrupt consideration herein, but such only as is for the good of the public. So also bonds to resign, when the patron’s son comes to canonical age, are legal; upon the reason before given, that the father is bound to provide for this son. [55] 7. Lastly, general bonds to resign at the patron’s request are held to be legal: [56] for they may possibly be given for one of the legal considerations before-mentioned; and where there is a possibility that a transaction may be fair, the law will not suppose it iniquitous without proof. But, if the party can prove the contract to have been a corrupt one, such proof will be admitted, in order to show the bond simoniacal, and therefore void. Neither will the patron be suffered to make an ill use of such a general bond of resignation; as by extorting a composition for tithes, procuring an annuity for his relation, or by demanding a resignation wantonly and without good cause, such as is approved by the law; as, for the benefit of his own son, or on account of non-residence, plurality of livings, or gross immorality in the incumbent. [57] 

              V. THE next kind of forfeitures are those by breach or nonperformance of a condition annexed to the estate, either expressly by deed at its original creation, or impliedly by law from a principle of natural reason. Both which we considered at large in a former chapter. [58] 

              VI. I THEREFORE now proceed to another species of forfeiture, viz. by waste. Waste, vastum, is a spoil or destruction in houses, gardens, trees, or other corporeal hereditaments, to the disherison [disinheritance] of him that has the remainder or reversion in fee-simple or fee-tail. [59] 

              WASTE is either voluntary, which is a crime of commission, as by pulling down a house; or it is permissive, which is a matter of omission only, as by suffering it to fall for want of necessary reparations. Whatever does a lasting damage to the freehold or inheritance is waste. [60] Therefore removing wainscot, floors, or other things once fixed to the freehold of a house, is waste. [61] If a house be destroyed by tempest, lightening, or the like, which is the act of providence, it is no waste: but otherwise, if the house be burnt by the statute 6 Ann. c. 3. no action will lie against a tenant for an accident of this kind, lest misfortune be added to misfortune. Waste may also be committed in ponds, dove-houses, warrens, and the like; by so reducing the number of the creatures therein, that there will not be sufficient for the reversioner when he comes to the inheritance. [62] Timber also is part of the inheritance. [63] Such are oak, ash, and elm in all places: and in some particular countries, by local custom, where other trees are generally used for building, they are thereupon considered as timber; and to cut down such trees, or top them, or do any other act whereby the timber may decay, is waste. [64] But underwood the tenant may cut down at any seasonable time that he pleases; [65] and may take sufficient estovers of common right for house-bote and cart-bote; unless restrained (which is usual) by particular covenants or exceptions. [66] The conversion of land from one species to another is waste. To convert wood, meadow, or pasture, into arable; to turn arable, meadow, or pasture into woodland; or to turn arable or woodland into meadow or pasture; are all of them waste. [67] For, as Sir Edward Coke observes, [68] it not only changes the course of husbandry, but the evidence of the estate; when such a close, which is conveyed and described as pasture, is found to be arable, and e converso. And the same rule is observed, for the same reason, with regard to converting one species of edifice into another, even though it is improved in its value. [69] To open the land to search for mines of metal, coal, a, is waste; for that is a detriment to the inheritance: [70] but, if the pits or mines were open before, it is no waste for the tenant to continue digging them for his own use; [71] for it is now become the mere annual profit of the land. These three are the general heads of waste, viz. in houses, in timber, and in land. Though, as was before said, whatever tends to the destruction, or depreciating the value, of the inheritance, is considered by the law as waste.

              LET us next see, who are liable to be punished for committing waste. And by the feudal law, feuds being originally granted for life only, we find that the rule was general for all vassals or feudatories; ” si vasallus feudum dissipaverit, aut insigni detrimento deterius fecerit, privabitur “ [“if a vassal shall have wasted the fee, or lessened its value by any notorious injury, he shall be deprived of it”]. [72] But in our ancient common law the rule was by no means so large; for not only he that was seized of an estate of inheritance might do as he pleased with it, but also waste was not punishable in any tenant, save only in three persons; guardian in chivalry, tenant in dower, and tenant by the curtesy; [73] and not in tenant for life or years. [74] And the reason of the diversity was, that the estate of the three former was created by the act of the law itself, which therefore gave a remedy against them: but tenant for life, or for years, came in by the demise and lease of the owner of the fee, and therefore he might have provided against the committing of waste by his lessee; and if he did not, it was his own default. But, in favor of the owners of the inheritance, the statutes of Marlbridge [75] and Gloucester [76] provided, that the writ of waste shall not only lie against tenants by the law of England (or curtesy) and those in dower, but against any farmer or other that holds in any manner for life or years. So that, for above five hundred years past, all tenants for life or for any less estate, have been punishable or liable to be impeached for waste, both voluntary and permissive; unless their leases be made, as sometimes they are, without impeachment of waste, absque impetitione vasti ; that is, with a provision or protection that no man shall impetere, or sue him, for waste committed.

              THE punishment for waste committed was, by common law and the statute of Marlbridge, only single damages; [77] except in the case of a guardian, who also forfeited his wardship [78] by the provisions of the great charter: [79] but the statute of Gloucester directs, that the other four species of tenants shall lose and forfeit the place wherein the waste is committed, and also treble damages, to him that has the inheritance. The expression of the statute is, “he shall “forfeit the thing which he has wasted;” and it has been determined, that under these words the place is also included. [80] And if waste be done sparsim, or here and there, all over a wood, the whole wood shall be recovered; or if in several rooms of a house, the whole house shall be forfeited; [81] because it is impracticable for the reversioner to enjoy only the identical places wasted, when lying interspersed with the other. But if waste be done only in one end of a wood (or perhaps in one room of a house) if that can be conveniently separated from the rest, that part only is the locus vastatus, or thing wasted, and that only shall be forfeited to the reversioner. [82] 

              VII. A SEVENTH species of forfeiture is that of copyhold estates, by breach of the customs of the manor. Copyhold estates are not only liable to the same forfeitures as those which are held in socage, for treason, felony, alienation, and waste; whereupon the lord may seize them without any presentment by the homage; [83] but also to peculiar forfeitures, annexed to this species of tenure, which are incurred by the breach of either the general customs of all copyholds, or the peculiar local customs of certain particular manors. and we may observe that, as these tenements were originally held by the lowest and most abject vassals, the marks of feudal dominion continue much the strongest upon this mode of property. Most of the offenses, which occasioned a resumption of the fief by the feudal law, and were denominated feloniae, per quas vasallus amitteret feudum [felonies, by which the vassal would lose his fee], [84] still continue to be causes of forfeiture in many of our modern copyholds. As, by subtraction of suit and service; [85] si dominum deservire noluerit : [86] by disclaiming to hold of the lord, or swearing himself not his copyholder; [87] si dominum ejuravit, i.e. negavit se a domino feudum habere : [88] by neglect to be admitted tenant within a year and a day; [89] si per annum et diem cessaverit in petenda investitura : [90] by contumacy in not appearing in court after three proclamatons; [91] si a domino ter citatus non comparuerit : [92] or by refusing, when sworn of the homage, to present the truth according to his oath; [93] si pares veritatem noverint, et dicant se nescire, cum sciant. [94] In these, and a variety of other cases, which it is impossible here to enumerate, the forfeiture does not accrue to the lord till after the offenses are presented by the homage, or jury of the lord’s court baron; [95] per laudamentum parium suorum : [96] or, as it is more fully expressed in another place, [97] nemo miles adimatur de possessione sui beneficii, nisi convicta culpa, quae sit laudanda [98] per judicium parium suorum [no soldier shall be removed from the possession of his benefice, unless convicted of some offence, which must be declared by the judgment of his peers].

              VIII. THE eighth and last method, whereby lands and tenements may become forfeited, is that of bankruptcy, or the act of becoming a bankrupt: which unfortunate person may, from the several descriptions given of him in our statute law, be thus defined; a trader, who secretes himself, or does certain other acts, tending to defraud his creditors.

              WHO shall be such a trader, or what acts are sufficient to denominate him a bankrupt, with the several connected consequences resulting from that unhappy situation, will be better considered in a subsequent chapter; when we shall endeavor more fully to explain its nature, as it most immediately relates to personal goods and chattels. I shall only here observe the manner in which the property of lands and tenements are transferred, upon the supposition that the owner of them is clearly and indisputably a bankrupt, and that a commission of bankrupt is awarded and issued against him.

              BY the statute 13 Eliz. c. 7. the commissioners for that purpose, when a man is declared a bankrupt, shall have full power to dispose of all his lands and tenements, which he had in his own right at the time when he became a bankrupt, or which shall descend or come to him at any time afterwards, before his debts are satisfied or agreed for; and all lands and tenements which were purchased by him jointly with his wife or children to his own use, (or such interest therein as he may lawfully part with) or purchased with any other person upon secret trust for his own use; and to cause them to be appraised to their full value, and to sell the same by deed indented and enrolled, or divide them proportionably among the creditors. The statute expressly includes not only free, but copyhold, lands: but did not extend to estates tail, farther than for the bankrupt’s life; nor to equities of redemption on a mortgaged estate, wherein the bankrupt has no legal interest, but only an equitable reversion. Whereupon the statute 21 Jac. I. c. 19. enacts, that the commissioners shall be empowered to sell or convey, by deed indented and enrolled, any lands or tenements of the bankrupt, wherein he shall be seized of an estate-tail in possession, remainder, or reversion, unless the remainder or reversion thereof shall be in the crown; and that such sale shall be good against all such issues in tail, remaindermen, and reversioners, whom the bankrupt himself might have barred by a common recovery, or other means: and that all equities of redemption upon mortgaged estates, shall be at the disposal of the commissioners; for they shall have power to redeem the same, as the bankrupt himself might have done, and after redemption to sell them. And also, by this and a former act, [99] all fraudulent conveyances to defeat the intent of these statutes are declared void; but that no purchaser bona fide, for a good or valuable consideration, shall be affected by the bankrupt laws, unless the commission be sued forth within five years after the act of bankruptcy committed.

              BY virtue of these statutes a bankrupt may lose all his real estates; which may at once be transferred by his commissioners to their assignees, without his participation or consent.
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              CHAPTER THE NINETEENTH.

                Of Title by Alienation↩

              THE most usual and universal method of acquiring a title to real estates is that of alienation, conveyance, or purchase in its limited sense: under which may be comprised any method wherein estates are voluntarily resigned by one man, and accepted by another; whether that be effected by sale, gift, marriage settlement, devise, or other transmission of property by the mutual consent of the parties.

              THIS means of taking estates, by alienation, is not of equal antiquity in the law of England with that of taking them by descent. For we may remember that, by the feudal law, [1] a pure and genuine feud could not be transferred from one feudatory to another without the consent of the lord; lest thereby a feeble or suspicious tenant might have been substituted and imposed upon him, to perform the feudal services, instead of one on whose abilities and fidelity he could depend. Neither could the feudatory then subject the land to his debts; for, if he might, the feudal restraint of alienation would have been easily frustrated and evaded. [2] And, as he could not aliene it in his lifetime, so neither could he by will defeat the succession, by devising his feud to another family; nor even alter the course of it, by imposing particular limitations, or prescribing an unusual path of descent. Nor, in short, could he aliene the estate, even with the consent of the lord, unless he had also obtained the consent of his own next apparent, or presumptive, heir. [3] And therefore it was very usual in ancient feoffments to express, that the alienation was made by consent of the heirs of the feoffor; or sometimes for the heir apparent himself to join with the feoffor in the grant. [4] And, on the other hand, as the feudal obligation was looked upon to be reciprocal, the lord could not aliene or transfer his seigniory without the consent of his vassal: for it was esteemed unreasonable to subject a feudatory to a new superior, with whom he might have a deadly enmity, without his own approbation; or even to transfer his fealty, without his being thoroughly apprized of it, that he might know with certainty to whom his renders and services were due, and be able to distinguish a lawful distress for rent from a hostile seizing of his cattle by the lord of a neighboring clan., [5] This consent of the vassal was expressed by what was called attorning [6] or professing to become the tenant of the new lord; which doctrine of attornment was afterwards extended to all lessees for life or years. For if one bought an estate with any lease for life or years standing out thereon, and the lessee or tenant refused to attorn to the purchaser, and to become his tenant, the grant or contract was in most cases void, or at least incomplete: [7] which was also an additional clog upon alienations.

              BUT by degrees this feudal severity is worn is worn off; and experience has shown, that property best answers the purposes of civil life, especially in commercial countries, when its transfer and circulation are totally free and unrestrained. The road was cleared in the first place by a law of king Henry the first, which allowed a man to sell and dispose of lands which he himself had purchased; for over these he was thought to have a more extensive power, than over what had been transmitted to him in a course of descent from his ancestors: [8] a doctrine, which is countenanced by the feudal constitutions themselves: [9] but he was not allowed to sell the whole of his own acquirements, so as totally to disinherit his children, any more than he was at liberty to aliene his paternal estate. [10] Afterwards a man seems to have been at liberty to part with all his own acquisitions, if he had previously purchased to him and his assigns by name; but, if his assigns were not specified in the purchase deed, he was not empowered to aliene: [11] and also he might part with one fourth of the inheritance of his ancestors without the consent of his heir. [12] By the great charter of Henry III, [13] no subinfeudation was permitted of part of the land, unless sufficient was left to answer the services due to the superior lord, which sufficiency was probably interpreted to be one half or moiety of the land. [14] But these restrictions were in general removed by the statute of quia emptores, [15] whereby all persons, except the king’s tenants in capite, were left at liberty to aliene all or any part of their lands at their own discretion. [16] And even these tenants in capite were by the statute 1 Edw. III. c. 12. permitted to aliene, on paying a fine to the king. [17] By the temporary statutes 11 Hen. VII. c. 3. and 3 Hen. VIII. c. 4. all persons attending the king in his wars were allowed to aliene their lands without license, and were relieved from other feudal burdens. And, lastly, these very fines for alienations were, in all cases of freehold tenure, entirely abolished by the statute 12 Car. II. c. 24. As to the power of charging lands with the debts of the owner, this was introduced so early as statute Westm. 2. which [18] subjected a moiety of the tenant’s lands to executions, for debts recovered by law; as the whole of them was likewise subjected to be pawned in a statute merchant by the statute de mercatoribus, made the same year, and in a statute staple by statute 27 Edw. III. c. 9. and in other similar recognizances by statute 23 Hen. VIII. c. 6. And now, the whole of them is not only subject to be pawned for the debts of the owner, but likewise to be absolutely sold for the benefit of trade and commerce by the several statutes of bankruptcy. The restraint of devising lands by will, except in some places by particular custom, lasted longer; that not being totally removed, till the abolition of the military tenures. The doctrine of attornments continued still later than any of the rest, and became extremely troublesome, though many methods were invented to evade them; till, at last, they were made no longer necessary, by statutes 4 & 5 Ann. c. 16. and 11 Geo. II. c. 19.

              IN examining the nature of alienation, let us first inquire, briefly, who may aliene and to whom; and then, more largely, how a man may aliene, or the several modes of conveyance.

              1.WHO may aliene, and to whom; or, in other words, who is capable of conveying and who of purchasing. And herein we must consider rather the incapacity, than capacity, of the several parties: for all persons in possession are, prima facie, capable both of conveying and purchasing, unless the law has laid them under any particular disabilities. But, if a man has only in him the right of either possession or property, he cannot convey it to any other, lest pretended titles might be granted to great men, whereby justice might be trodden down, and the weak oppressed. [19] Yet reversions and vested remainders may be granted; because the possession of the particular tenant is the possession of him in reversion or remainder: but contingencies, and mere possibilities, though they may be released, or devised by will, or may pass to the heir or executor, yet cannot (it has been said) be assigned to a stranger, unless coupled with some present interest. [20] 

              PERSONS attainted of treason, felony, and praemunire [forewarning], are incapable of conveying, from the time of the offense committed, provided attainder follows: [21] for such conveyance by them may tend to defeat the king of his forfeiture, or the lord of his escheat. But they may purchase for the benefit of the crown, or the lord of the fee, though they are disabled to hold: the lands so purchased, if after attainder, being subject to immediate forfeiture; if before, to escheat as well as forfeiture, according to the nature of the crime. [22] So also corporations, religious or others, may purchase lands; yet, unless they have a license to hold in mortmain, they cannot retain such purchase; but it shall be forfeited to the lord of the fee.

              IDIOTS and persons of nonsane memory, infants, and persons under duress, are not totally disabled either to convey or purchase, but sub modo [to a degree] only. For their conveyances and purchases are voidable, but not actually void. The king indeed, in behalf of an idiot, may avoid his grants or other acts. [23] But it has been said, that a non compos himself, though he be afterwards brought to a right mind shall not be permitted to allege his own insanity in order to avoid such grant: for that no man shall be allowed to stultify himself, or plead his own disability. The progress of this notion is somewhat curious. In the time of Edward I, non compos was a sufficient plea to avoid a man’s own bond: [24] and there is a writ in the register [25] for the alienor himself to recover lands aliened by him during his insanity; dum fuit non compos mentis suae, ut dicit [while he was of unsound mind, as he says], etc. But under Edward III a scruple began to arise, whether a man should be permitted to blemish himself, by pleading his own insanity: [26] and, afterwards, a defendant in assize having pleaded a release by the plaintiff since the last continuance, to which the plaintiff replied ( ore tenus [by word of mouth], as the manner then was) that he was out of his mind when he gave it, the court adjourned the assize; doubting, whether as the plaintiff was sane both then and at the commencement of the suit, he should be permitted to plead an intermediate deprivation of reason; and the question was asked, how he came to remember the release, if out of his senses when he gave it. [27] Under Henry V1 this way of reasoning (that a man shall not be allowed to disable himself, by pleading his own incapacity, because he cannot know what he did under such a situation) was seriously adopted by the judges in argument; [28] upon a question, whether the heir was barred of his right of entry by the feoffment of his insane ancestor. And from these loose authorities which Fitzherbert does not scruple to reject as being contrary to reason, [29] the maxim that a man shall not stultify himself has been handed down as settled law: [30] though later opinions, feeling the inconvenience of the rule, have in many points endeavored to restrain it. [31] And, clearly, the next heir, or other person interested, may, after the death of the idiot or non compos, take advantage of his incapacity and avoid the grant. [32] And so too, if he purchases under this disability, and does not afterwards upon recovering his senses agree to the purchase, his heir may either waive or accept the estate at his option. [33] In like manner, an infant may waive such purchase or conveyance, when he comes to full age; or, if he does not then actually agree to it, his heirs may waive it after him. [34] Persons also, who purchase or convey under duress is ceased. [35] For all these are under the protection of the law; which will not suffer them to be imposed upon, through the imbecility of their present condition; so that their acts are only binding, in case they be afterwards agreed to, when such imbecility ceases.

              THE case of a feme-covert is somewhat different. She may purchase an estate without the consent of her husband, and the conveyance is good during the coverture, till he avoids it by some act declaring his dissent. [36] And, though he does nothing to avoid it, or even if he actually consents, the feme- covert herself may, after the death of her husband, waive or disagree to the same: nay, even her heirs may waive it after her, if she dies before her husband, or if in her widowhood she does nothing to express her consent or agreement. [37] But the conveyance or other contract of a feme-covert (except by some matter of record) is absolutely void, and not merely voidable; [38] and therefore cannot be affirmed or made good by any subsequent agreement.

              THE case of an alien born is also peculiar. For he may purchase any thing; but after purchase he can hold nothing, except a lease for years of a house for convenience of merchandise, in case he be an alien-friend: all other purchases (when found by an inquest of office) being immediately forfeited to the king. [39] 

              PAPISTS, lastly, and persons professing the popish religion, are by statute 11 & 12 W. III. c. 4. disabled to purchase any lands, rents, or hereditaments; and all estates made to their use, or in trust for them, are void. But this statute is construed to extend only to papists above the age of eighteen; such only being absolutely disabled to purchase: yet the next protestant heir of a papist under eighteen shall have the profits, during his life; unless he renounces his errors within the time limited by law. [40] 

              II. WE are next, but principally, to inquire, how a man may aliene or convey; which will lead us to consider the several modes of conveyance.

              IN consequence of the admission of property, or the giving a separate right by the law of society to those things which by the law of nature were in common, there was necessarily some means to be devised, whereby that separate right or exclusive property should be originally acquired; which, we have more than once observed was that of occupancy or first possession. But this possession, when once gained, was also necessarily to be continued; or else, upon one man’s dereliction of the thing he had seized, it would again become common, and all those mischiefs and contentions would ensue, which property was introduced to prevent. For this purpose therefore, of continuing the possession, the municipal law has established descents and alienations: the former to continue the possession in the heirs of the proprietors, after his involuntary dereliction of it by his death; the latter to continue it in those persons, to whom the proprietor, by his own voluntary act, shall choose to relinquish it in his lifetime. A translation, or transfer, of property being thus admitted by law, it became necessary that this transfer should be properly evidenced: in order to prevent disputes, either about the fact, as whether there was any transfer at all; or concerning the persons, by whom and to whom it was transferred; or with regard to the subject matter, as what the thing transferred consisted of; or, lastly, with relation to the mode and quality of the transfer, as for what period of time (or, in other words, for what estate and interest) the conveyance was made. The legal evidences of this translation of property are called the common assurances of the kingdom; whereby every man’s estate is assured to him, and all controversies, doubts, and difficulties are either prevented or removed.

              THESE common assurances are of four kinds: 1. By matter in pais, or deed; which is an assurance transacted between two or more private persons in pais, in the country; that is (according to the old common law) upon the very spot to be transferred. 2. By matter of record, or an assurance transacted only in the king’s public courts of record. 3. By special custom, obtaining in some particular places, and relating only to some particular species of property. Which three are such as take effect during the life of the party conveying or assuring. 4. The fourth takes no effect, till after his death, and that is by devise, contained in his last will and testament. We shall treat of each in its order.
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              CHAPTER THE TWENTIETH.

                Of Alienation by Deed↩

              IN treating of deeds I shall consider, first, their general nature; and, next, the several sorts or kinds of deeds, with their respective incidents. And in explaining the former, I shall examine, first, what a deed is; secondly, its requisites; and, thirdly, how it may be avoided.

              1. FIRST than, a deed is a writing sealed and delivered by the parties. [1] It is sometimes called a charter, carta, from its materials; but most usually, when applied to the transactions of private subjects, it is called a deed, in Latin factum, xat exochn [by way of pre-eminence], because it is the most solemn and authentic act that a man can possibly perform, with relation to the disposal of his property; and therefore a man shall always be estopped by his own deed, or not permitted to aver or prove any thing in contradiction to what he has once so solemnly and deliberately avowed. [2] If a deed be made by more parties than one, there ought to be regularly as many copies of it as there are parties, and each should be cut or indented (formerly in acute angles instar dentium [like teeth], but at present in a waving line) on the top or side, to tally or correspond with the other; which deed, so made, is called an indenture. Formerly, when deeds were more concise than at present, it was usual to write both parts on the same piece of parchment, with some word or letters of the alphabet written between them; through which the parchment was cut, either in a strait or indented line, in such a manner as to leave half the word on one part and half on the other. Deeds thus made were denominated syngrapha by the canonists; [3] and with us chirographa, or hand-writings; [4] the word cirographum or cyrographum being usually that which was divided in making the indenture: and this custom is still preserved in making out the indentures of a fine, whereof hereafter. But at length indenting only has come into use, without cutting through any letters at all; and it seems at present to serve for little other purpose, than to give name to the species of the deed. When the several parts of an indenture are interchangeably executed by the several parties, that part or copy which is executed by the grantor is usually called the original, and the rest are counterparts: though of late it is most frequent for all the parties to execute every part; which renders them all originals. A deed made by one party only is not indented, but polled or shaved quite even; and is therefore called a deed-poll, or a single deed. [5] 

              II. WE are in the next place to consider the requisites of a deed. The first of which is, that there be persons able to contract and be contracted with, for the purposes intended by the deed; and also a thing, or subject matter to be contracted for; all which must be expressed by sufficient names. [6] So as in every grant there must be a grantor, a grantee, and a thing granted; in every lease a lessor, a lessee, and a thing demised.

              SECONDLY; the deed must be founded upon good and sufficient consideration. Not upon an usurious contract; [7] nor upon fraud or collusion, either to deceive purchasers bona fide, [8] or just and lawful creditors; [9] any of which bad considerations will vacate the deed. A deed also, or other grant, made without any consideration, is, as it were, of no effect; for it is construed to inure, or to be effectual, only to the use of the grantor himself. [10] 

              The consideration may be either a good, or a valuable one. A good consideration is such as that of blood, or of natural love and affection, when a man grants an estate to a near relation; being founded in motives of generosity, prudence, and natural duty: a valuable consideration is such as money, marriage, or the like, which the law esteems an equivalent given for the grant; [11] and is therefore founded in motives of justice. Deeds, made upon good consideration only, are considered as merely voluntary, and are frequently set aside in favor of creditors, and bona fide purchasers.

              THIRDLY; the deed must be written, or I presume printed; for it may be in any character or any language; but it must be upon paper, or parchment. For if it be written on stone, board, linen, leather, or the like, it is no deed. [12] Wood or stone may be more durable, and linen less liable to erasures; but writing on paper or parchment unites in itself, more perfectly than any other way, both those desirable qualities: for there is nothing else so durable, and at the same time so little liable to alteration; nothing so secure from alteration, that is at the same time so durable. It must also have the regular stamps, imposed on it by the several statutes for the increase of the public revenue; else it cannot be given in evidence. Formerly many conveyances were made by parol, or word of mouth only, without writing, but this giving a handle to a variety of frauds, the statute 29 Car. II. c. 3. enacts, that no lease or estate in lands, tenements, or hereditaments, (except leases, not exceeding three years from the making, and whereon the reserved rent is at least two thirds of the real value) shall be looked upon as of greater force than a lease or estate at will; unless put in writing, and signed by the party granting, or his agent lawfully authorized in writing.

              FOURTHLY; the matter written must be legally and orderly set forth: that is, there must be words sufficient to specify the agreement and bind the parties: which sufficiency must be left to the courts of law to determine. [13] For it is not absolutely necessary in law, to have all the formal parts that are usually drawn out in deeds, so as there be sufficient words to declare clearly and legally the party’s meaning. But, as these formal and orderly parts are calculated to convey that meaning in the clearest, distinctest, and most effectual manner, and have been well considered and settled by the wisdom of successive ages, it is prudent not to depart from them without good reason or urgent necessity; and therefore I will here mention them in their usual [14] order.

              1.THE premises may be used to set forth the number and names of the parties, with their additions or titles. They also contain the recital, if any, of such deeds, agreements, or matters of fact, as are necessary to explain the reasons upon which the present transaction is founded: and herein also is set down the consideration upon which the deed is made. And then follows the certainty of the grantor, grantee, and thing granted. [15] 

              2. 3. NEXT come the habendum [to have] and tenendum [to hold]. [16] The office of the habendum is properly to determine what estate or interest is granted by the deed: though this may be performed, and sometimes is performed, in the premises. In which case the habendum cannot lessen, but it may enlarge, the estate granted in the premises; as if a grant be “to A and the heirs of his body” in the premises, habendum “to him and his heirs for ever,” here A has an estate-tail, and a fee-simple expectant thereon. [17] But had it been in the premises “to him and his heirs,” the habendum would be utterly void; [18] for the larger and more beneficial estate is vested in him before the habendum comes, and shall not afterwards be narrowed, or divested, by it. The tenendum, “and to hold,” is now of very little use, and is only kept in by custom. It was sometimes formerly used to signify the tenure, by which the estate granted was to be held; viz. ” tenendum per servitium militare, in burgagio, in libero socagio,” [“to hold by military service, in burgage, in free socage”] etc. But, all these being now reduced to free and common socage, the tenure is never specified. Before the statute of quia emptores, 18 Edw. I. it was also sometimes used to denote the lord of whom the land should be held; but that statute directing all future purchasers to hold, not of the immediate grantor, but of the chief lord of the fee, this use of the tenendum has been also antiquated; though for a long time after we find it mentioned in ancient charters, that the tenements shall be held de capitalibus dominis feodi [of the chief lords of the fee]: [19] but, as this expressed nothing more than the statute had already provided for, it gradually grew out of use.

              4. NEXT follow the terms or stipulations, if any, upon which the grant is made: the first of which is the reddendem or reservation, whereby the grantor does create or reserve some new thing to himself out of what he had before granted. As “rendering therefore yearly the sum of ten shillings, or a pepper corn, or two days plowing, or the like.” [20] This render, reditus, return, or rent, under the pure feudal system consisted, in chivalry, principally of military services; in villenage, of the most slavish offices; and, in socage, it usually consists of money, though it may consist of services still, or of any other certain profit. [21] To make a reddendum good, if it be of any thing newly created by the deed, the reservation must be to the grantors, or some, or one of them, and not to any stranger to the deed. [22] But if it be of ancient services or the like, annexed to the land, then the reservation may be to the lord of the fee. [23] 

              5. ANOTHER of the terms upon which a grant may be made is a condition; which is a clause of contingency, on the happening of which the estate granted may be defeated; as “provided always, that if the mortgagor shall pay the mortgagee 500£ upon such a day, the whole estate granted shall determine,” and the like. [24] 

              6. NEXT may follow the clause of warranty; whereby the grantor does, for himself and his heirs, warrant and secure to the grantee the estate so granted. [25] By the feudal constitution, if the vassal’s title to enjoy the feud was disputed, he might vouch, or call, the lord or donor to warrant or insure his gift; which if he failed to do, and the vassal was evicted, the lord was bound to give him another feud of equal value in recompense. [26] And so, by our ancient law, if before the statute of quia emptores a man enfeoffed another in fee, by the feudal verb dedi, to hold of himself and his heirs by certain services; the law annexed a warranty to this grant, which bound the feoffor and his heirs, to whom the services (which were the consideration and equivalent for the gift) were originall stipulated to be rendered. [27] Or if a man and his ancestors had immemorially held land of another and his ancestors by the service of homage (which was called homage auncestral) this also bound the lord to warranty; [28] the homage being an evidence of such a feudal grant. And, upon a similar principle, in case, after a partition or exchange of lands of inheritance, either party or his heirs be evicted of his share, the other and his heirs are bound to warranty, [29] because they enjoy the equivalent. And, so even at this day, upon a gift in tail or lease for life, rendering rent, the donor or lessor and his heirs (to whom the rent is payable) are bound to warrant the title. [30] But in a feoffment in fee by the verb dedi, since the statute of quia emptores, the feoffor only is bound to the implied warranty, and not his heirs; [31] because it is a mere personal contract on the part of the feoffor, the tenure (and of course the ancient services) resulting back to the superior lord of the fee. And in other forms of alienation, gradually introduced since that statute, no warranty whatsoever is implied; [32] they bearing no sort of analogy to the original feudal donation. And therefore in such cases it became necessary to add an express clause of warranty, to bind the grantor and his heirs; which is a kind of covenant real, and can only be created by the verb warrantizo or warrant. [33] 

              THESE express warranties were introduced, even prior to the statute of quia emptores, in order to evade the strictness of the feudal doctrine of non-alienation without the consent of the heir. For, though he, at the death of his ancestor, might have entered on any tenements that were aliened without his concurrence, yet, if a clause of warranty was added to the ancestor’s grant, this covenant descending upon the heir insured the grantee; not so much by confirming his title, as by obliging such heir to yield him recompense in lands of equal value: the law, in favor of alienations, supposing that no ancestor would wantonly disinherit his next of blood; [34] and therefore presuming that he had received a valuable consideration, either in land, or in money which had purchased land, and that this equivalent descended to the heir together with the ancestor’s warranty. So that when either an ancestor, being the rightful tenant of the freehold, conveyed the land to a stranger and his heirs, or released the right in fee-simple to one who was already in possession, and superadded a warranty to his deed, it was held that such warranty not only bound the warrantor himself to protect and assure the title of the warrantee, but it also bound his heir: and this, whether that warranty was lineal, or collateral to the title of the land. Lineal warranty was where the heir derived, or might by possibility have derived, his title to the land warranted, either from or through the ancestor who made the warranty; as where a father, or an elder son in the life of the father, released to the disseizor of either themselves or the grandfather, with warranty, this was lineal to the younger son. [35] Collateral warranty was where the heir’s title to the land neither was, nor could have been, derived from the warranting ancestor; as where a younger brother released to his father’s disseizor, with warranty, this was collateral to the elder brother. [36] But where the very conveyance, to which the warranty was annexed, immediately followed a disseizin, or operated itself as such (as, where a father tenant for years, with remainder to his son in fee-simple with warranty) this, being in its original manifestly founded on the tort or wrong of the warrantor himself, was called a warranty commencing by disseizin; and, being too palpably injurious to be supported, was not binding upon any heir of such tortious warrantor. [37] 

              IN both lineal and collateral warranty, the obligation of the heir (in case the warrantee was evicted, to yield him other lands in their stead) was only on condition that he had other sufficient lands by descent form the warranting ancestor. [38] But though, without assets, he was not bound to insure the title of another, yet, in case of lineal warranty, whether assets descended or not, the heir was perpetually barred from claiming the land himself; for, if he could succeed in such claim, he would then gain assets by descent (if he had them not before) and must fulfil the warranty of his ancestor: and the same rule [39] was with less justice adopted also in respect of collateral warranties, which likewise (though no assets descended) barred the heir of the warrantor from claiming the land by any collateral title; upon the presumption of law that he might hereafter have assets by descent either from or through the same ancestor. The inconvenience of this latter branch of the rule was felt very early, when tenants by the curtesy took upon them to aliene their lands with warranty; which collateral warranty of the father descending upon his son (who was the heir of both his parents) barred him from claiming his maternal inheritance: to remedy which the statute of Gloucester, 6 Edw. I. c. 3. declared, that such warranty should be no bar to the son, unless assets descended from the father. It was afterwards attempted in 50 Edw. III. to make the same provision universal, by enacting that no collateral warranty should be a bar, unless where assets descended from the same ancestor, [40] but it then proceeded not to effect. However, by the statute II Hen. VII. c. 20. notwithstanding any alienation with warranty by tenant in dower, the heir of the husband is not barred, though he be also heir to the wife. And by statute 4 & 5 Ann. c. 16. all warranties by any tenant for life shall be void against those in remainder or reversion; and all collateral warranties by any ancestor who has no estate of inheritance in possession shall be void against his heir. By the wording of which last statute it should seem, that the legislature meant to allow, that the collateral warranty of tenant in tail, descending (though without assets) upon a remainder-man or reversioner, should still bar the remainder or reversion. For though the judges, in expounding the statute de donis, held that, by analogy to the statute of Gloucester, a lineal warranty by the tenant in tail without assets should not bar the issue in tail, yet they held such warranty with assets to be a sufficient bar: [41] which was therefore formerly mentioned [42] as one of the ways whereby an estate tail might be destroyed; it being indeed nothing more in effect, than exchanging the lands entailed for others of equal value. They also held that collateral warranty was not within the statute de donis ; as that act was principally intended to prevent the tenant in tail from disinheriting his own issue: and therefore collateral warranty (though without assets) was allowed to be, as at common law, a sufficient bar of the estate-tail and all remainders and reversions expectant thereon. [43] And so it still continues to be, notwithstanding the statute of queen Anne, if made by tenant in tail in possession: who therefore may now, without the forms of a fine or recovery, in some cases make a good conveyance in fee-simple, by superadding a warranty to his grant; which, if accompanied with assets, bars his own issue, and without them bars such of his heirs as may be in remainder or reversion.

              7. AFTER warranty usually follow covenants, or conventions; which are clauses of agreement contained in a deed, whereby either party may stipulate for the truth of certain facts, or may bind himself to perform, or give, something to the other. Thus the grantor may covenant that he has a right to convey, or for the grantee’s quiet enjoyment; or the like: the grantee may covenant to pay his rent, to repair the premises, etc. [44] If the covenanter covenants for himself and his heirs, it is then a covenant real, and descends upon the heirs; who are bound to perform it, provided they have assets by descent, but not otherwise: if he covenants also for his executors and administrators, his personal assets as well as his real, are likewise pledged for the performance of the covenant; which makes such covenant a better security than any warranty, and it has therefore in modern practice totally superseded the other.

              8. LASTLY, comes the conclusion, which mentions the execution and date of the deed, or the time of its being given or executed, either expressly, or by reference to some day and year before-mentioned. [45] Not but a deed is good, although it mention no date; or has a false date; or even if it has an impossible date, as the thirtieth of February; provided the real day of its being dated or given, that is, delivered, can be proved. [46] 

              I PROCEED now to the fifth requisite for making a good deed; the reading of it. This is necessary, wherever any of the parties desire it; and, if it be not done on his request, the deed is void as to him. If he can, he should read it himself: if he be blind or illiterate, another must read it to him. If it be read falsely, it will be void; at least for so much as is misrecited: unless it be agreed by collusion that the deed shall be read false, on purpose to make it void; for in such case it shall bind the fraudulent party. [47] 

              SIXTHLY, it is requisite that the party, whose deed it is, should seal, and in most cases I apprehend should sign it also. The use of seals, as a mark of authenticity to letters and other instruments in writing, is extremely ancient. We read of it among the Jews and Persians in the earliest and most sacred records of history. [48] And in the book of Jeremiah there is a very remarkable instance, not only of an attestation by seal, but also of the other usual formalities attending a Jewish purchase. [49] In the civil law also, [50] seals were the evidence of truth; and were required, on the part of the witnesses at least, at the attestation of every testament. But in the times of our Saxon ancestors, they were not much in use here. For though Sir Edward Coke [51] relies on an instance of king Edwyn’s making use of a seal about an hundred years before the conquest, yet it does not follow that this was the usage among the whole nation: and perhaps the charter he mentions may be of doubtful authority, from this very circumstance, of being sealed; since we are assured by all our ancient historians, that sealing was not then in common use. The method of the Saxons was for such as could write to subscribe their names, and, whether they could write or not, to affix the sign of the cross: which custom our illiterate vulgar do, for the most part, to this day keep up; by signing a cross for their mark, when unable to write their names. And indeed this inability to write, and therefore making a cross in its stead, is honestly avowed by Caedwalla, a Saxon king, at the end of one of his charters. [52] In like manner, and for the same unsurmountable reason, the Normans, a brave but illiterate nation, at their first settlement in France, used the practice of sealing only, without writing their names: which custom continued, when learning made its way among them, though the reason for doing it had ceased; and hence the charter of Edward the confessor to Westminster abbey, himself being brought up in Normandy, was witnessed only by his seal, and is generally thought to be the oldest sealed charter of any authenticity in England. [53] At the conquest, the Norman lords brought over into this kingdom their own fashions; and introduced waxen seals only, instead of the English method of writing their names, and signing with the sign of the cross. [54] The impressions of these seals were sometimes a knight on horseback, sometimes other devises: but coats of arms were not introduced into seals, not indeed into any other use, till about the reign of Richard the first, who brought them from the crusade in the holy land; where they were first invented and painted on the shields of the knights, to distinguish the variety of persons of every Christian nation who resorted thither, and who could not, when clad in complete steel, be otherwise known or ascertained.

              THIS neglect of signing, and resting only upon the authenticity of seals, remained very long among us; for it was held in all our books that sealing alone was sufficient to authenticate a deed: and so the common form of attesting deeds, — “sealed and delivered,” continues to this day; notwithstanding the statute 29 Car. II. c. 3. before-mentioned revives the Saxon custom, and expressly directs the signing, in all grants of lands, and many other species of deeds; in which therefore signing seems to be now as necessary as sealing, though it has been sometimes held, that the one includes the other. [55] 

              A SEVENTH requisite to a good deed is that it be delivered, by the party himself or his certain attorney: which therefore is also expressed in the attestation; “sealed and delivered.” A deed takes effect only from this tradition or delivery; for, if the date be false or impossible, the delivery ascertains the time of it. And if another person seals the deed, yet if the party delivers it himself, he thereby adopts the sealing, [56] and by a parity of reason the signing also, and makes them both his own. A delivery may be either absolute, that is, to the party or grantee himself; or to a third person, to hold till some conditions be performed on the part of the grantee: in which last case it is not delivered as a deed, but as an escrow; that is, as a scrowl or writing, which is not to take effect as a deed till the conditions be performed; and then it is a deed to all intents and purposes. [57] 

              THE last requisite to the validity of a deed is the attestation, or execution of it in the presence of witnesses: though this is necessary, rather for preserving the evidence, than for constituting the essence, of the deed. Our modern deeds are in reality nothing more than an improvement or amplification of the brevia tastata [short evidences] mentioned by the feudal writers; [58] which were written memorandums, introduced to perpetuate the tenor of the conveyance and investiture, when grants by parol only became the foundation of frequent dispute and uncertainty. To this end they registered in the deed the persons who attended as witnesses, which was formerly done without their signing their names (that not being always in their power) but they only heard the deed read; and then the clerk or scribe added their names, in a sort of memorandum; thus; ” Hiis testibus Johanne Moore, Jacobo Smith, et aliis, ad hanc rem convocatis. “ [59] [“Witness John Moore, Jacob Smith and others, for this purpose assembled."] This, like all other solemn transactions, was originally done only coram paribus [before the peers], [60] and frequently when assembled in the court baron, hundred, or county court; which was then expressed in the attestation, teste comitatu, hundredo, &c. [witness the county, hundred, etc.] [61] Afterwards the attestation of other witnesses was allowed, the trial in case of a dispute being still reserved to the pares ; with whom the witnesses (if more than one) were associated, and joined in the verdict: [62] till that also was abrogated by the statute of York, 12 Edw. II. St. I. c. 2. And in this manner, with some such clause of hiis testibus, are all old deeds and charters, particularly Magna Carta, witnessed. And, in the time of Sir Edward Coke, creations of nobility were still witnessed in the same manner. [63] But in the king’s common charters writs, or letters patent, the style is now altered: for, at present, the king is his own witness, and attests his letters patent thus; ” teste meipso, witness ourself at Westminster, etc:” a form which was introduced by Richard the first, [64] but not commonly used till about the beginning of the fifteenth century; nor the clause of hiis testibus entirely discontinued till the reign of Henry the eighth: [65] which was also the era of discontinuing it in the deeds of subjects, learning being then revived, and the faculty of writing more general: and therefore ever since that time the witnesses have subscribed their attestation, either at the bottom, or on the back, of the deed. [66] 

              III. WE are next to consider, how a deed may be avoided, or rendered of no effect. And from what has been before laid down it will follow, that if a deed wants any of the essential requisites before-mentioned; either, 1. Proper parties, and a proper subject matter: 2. A good and sufficient consideration: 3. Writing, on paper or parchment, duly stamped: 4. Sufficient and legal words, properly disposed: 5. Reading, if desired, before the execution: 6. Sealing; and, by the statute, in many cases signing also: or, 7. Delivery: it is a void deed ab initio [from the beginning]. It may also be avoided by matter ex post facto [after the fact]: as, 1. By erasure, interlining, or other alteration in any material part; unless a memorandum be made thereof at the time of the execution and attestation. [67] 2. By breaking off, or defacing, the seal. [68] 3. By delivering it up to be cancelled; that is to have lines drawn over it, in the form of lattice work of cancelli ; though the phrase is now used figuratively for any manner of obliteration or defacing it. 4. By the disagreement of such, whose concurrence is necessary, in order for the deed to stand: as, the husband, where a feme covert is concerned; an infant, or person under duress, when those disabilities are removed; and the like. 6. By the judgment or decree of a court of judicature. This was anciently the province of the court of star chamber, and now of the chancery: when it appears that the deed was obtained by fraud, force, or other foul practice is proved to be an absolute forgery. [69] In any of these cases the deed may be voided, either in part or totally, according as the cause of avoidance is more or less extensive.

              AND, having thus explained the general nature of deeds, we are next to consider their several species, together with their respective incidents. And herein I shall only examine the particulars of those, which, from long practice and experience of their efficacy, are generally used in the alienation of real estates: for it would be tedious, nay of in personal concerns, but which fall under our general definition of a deed; that is, a writing sealed and delivered. The former, being principally such as serve to convey the property of lands and tenements from man to man, are commonly denominated conveyances: which are either conveyances at common law, or such as receive their force and efficacy by virtue of the statute of uses.

              I. Of conveyances by the common law, some may be called original, or primary conveyances; which are those by means whereof the benefit or estate is created or first arises: others are derivative or estate, originally created, is enlarged, restrained, transferred, or extinguished. Original conveyances are the following; 1. Feoffment: 2. Gift; 3. Grant; 4. Lease; 5. Exchange; 6. Partition: derivative are, 7. Release; 8. Confirmation; 9. Surrender; 10. Assignment; 11. Defeasance.

              1. A feoffment, feoffamentum, is a substantive derived from the verb, to enfeoff, feoffare or infeudare, to give one a feud; and therefore feoffment is properly donatio feudi [the gift of a fee]. [70] It is the most ancient method of conveyance, the most solemn and public, and therefore the most easily remembered and proved. And it may properly be defined, the gift of any corporeal hereditament to another. He that so gives, or enfeoffs, is called the feoffor; and the person enfeoffed is denominated the feoffee.

              THIS is plainly derived from, or is indeed itself the very mode of the ancient feudal donation; for though it may be performed by the word “enfeoff” or “grant,” yet the aptest word of feoffment is “do or dedi.” [71] And it is still directed and governed by the same feudal rules; insomuch that the principal rule relating to the extent and effect of a feudal grant, ” tenor est qui legem dat feudo “ [“the tenor of the deed gives validity to the fee”], is in other words become the maxim of our law with relation to feoffments, ” modus legem dat donationi “ [“measure gives validity to the grant”]. [72] And therefore as in pure feudal donations the lord, from whom the feud moved, must expressly limit and declare the continuance or quantity of estate he meant to confer, ” ne quis plus donasse praesumatur quam in donatione expresserit “ [“lest any one be presumed to have given more than is expressed in the donation”]; [73] so, if one grants by feoffment lands or tenements to another, and limits or expresses no estate, the grantee (due ceremonies of law being performed) has barely an estate for life. [74] For, as the personal abilities of the feoffee were originally presumed to be the immediate or principal inducements to the feoffment, the feoffee’s estate ought to be confined to his person, and subsist only for his life; unless the feoffor, by express provision in the creation and constitution of the estate, has given it a longer continuance. These express provisions are indeed generally made, for this was for ages the only conveyance, whereby our ancestors were wont to create an estate in fee-simple, [75] by giving the land to the feoffee, to hold to him and his heirs for ever; though it serves equally well to convey any other estate of freehold. [76] 

              BUT by the mere words of the deed the feoffment is by no means perfected. There remains a very material ceremony to be performed, called livery of seizin; without which the feoffee has but a mere estate at will. [77] This livery of seizin is no other than the pure feudal investiture, or delivery of corporal possession of the land or tenement; which was held absolutely necessary to complete the donation. “ Nam feudum sine investitura nullo modo constitui potuit “ [“For a fee can in no wise be perfected without investiture”]; [78] and an estate was then only perfect, when, as Fleta expresses it in our law, ” fit juris et seizinae conjunctio “ [“a conjunction of law and seisin”]. [79] 

              INVESTITURES, in their original rise, were probably intended to demonstrate in conquered countries the actual possession of the lord; and that he did not grant a bare litigious right, which the soldier was ill qualified to prosecute, but a peaceable and firm possession. And, at a time when writing was seldom practiced, a mere oral gift, at a distance from the spot that was given, was not likely to be either long or accurately retained in the memory of bystanders, who were very little interested in the grant. Afterwards they were retained as a public and notorious act, that the country might take notice of and testify the transfer of the estate; and that such as claimed title by other means might know against whom to bring their actions.

              IN all well-governed nations, some notoriety of this kind has been ever held requisite, in order to acquire and ascertain the property of lands. In the Roman law plenum dominium [complete ownership] was not said to subsist, unless where a man has both the right, and the corporal possession; which possession could not be acquired without both an actual intention to possess, and an actual seizin, or entry into the premises, or part of them in the name of the whole. [80] And even in ecclesiastical promotions, where the freehold passes to the person promoted, corporal possession is required at this day, to vest the property completely in the new proprietor; who, according to the distinction of the canonists, [81] acquires the jus ad rem, or inchoate and imperfect right, by nomination and institution; but not the jus in re, or complete and full right, unless by corporal possession. Therefore in dignities possession is given by installment; in rectories and vicarages by induction, without which no temporal rights accrue to the minister, though every ecclesiastical power is vested in him by institution. So also even in descents of lands, by our law, which are cast on the heir by act of the law itself, the heir has not plenum dominium, or full and complete ownership, till he has made an actual corporal entry into the lands: for if he dies before entry made, his heir shall not be entitled to take the possession, but the heir of the person who was last actually seized. [82] It is not therefore only a mere right to enter, but the actual entry, that makes a man complete owner; so ad to transmit the inheritance to his own heirs: non jus, sed seisina, facit stipitem [not right, but seizin makes the stock]. [83] 

              YET, the corporal tradition of lands being sometimes inconvenient, a symbolic delivery of possession was in many cases anciently allowed; by transferring something near at hand, in the presence of credible witnesses, which by agreement should serve to represent the very thing designed to be conveyed; and an occupancy of this sign or symbol was permitted as equivalent to occupancy of the land itself. Among the Jews we find the evidence of a purchase thus defined in the book of Ruth: [84] “now this was the manner in former time in Israel, concerning redeeming and concerning changing, for to confirm all things: a man plucked off his shoe, and gave it to his neighbor; and this was a testimony in Israel.” Among the ancient Goths and Swedes, contracts for the sale of lands were made in the presence of witnesses, who extended the cloak of the buyer, while the seller cast a clod of the land into it, in order to give possession: and a staff or wand was also delivered from the vendor to the vendee, which passed through the hands of the witnesses. [85] With our Saxon ancestors the delivery of a turf was a necessary solemnity, to establish the conveyance of lands. [86] And, to this day, the conveyance of our copyhold estates is usually made from the seller to the lord or his steward by delivery of a rod or virge, and then from the lord to the purchaser by re-delivery of the same, in the presence of a jury of a jury of tenants.

              CONVEYANCES in writing were the last and most refined improvement. The mere delivery of possession, either actual or symbolic, depending on the ocular testimony and remembrance of the witnesses, was liable to be forgotten or misrepresented, and became frequently incapable of proof. Besides, the new occasions and necessities, introduced by the advancement of commerce, required means to be devised of charging and encumbering estates, and of making them liable to a multitude of conditions and minute designations for the purposes of raising money, without an absolute sale of the land; and sometimes the like proceedings were found useful in order to make a decent and competent provision for the numerous branches of a family, and for other domestic views. None of which could be effected by a mere, simple, corporal transfer of the soil from one man to another, which was principally calculated for conveying an absolute unlimited dominion. Written deeds were therefore introduced, in order to specify and perpetuate the peculiar purposes of the party who conveyed: yet still, for a very long series of years, they were never made use of, but in company with the more ancient and notorious method of transfer, by delivery of corporal possession.

              LIVERY of seizin, by the common law, is necessary to be made upon every grant of an estate of freehold in hereditaments corporeal, whether of inheritance or for life only. In hereditaments incorporeal it is impossible to be made; for they are not the object of the senses: and in leases for years, or other chattel interests, it is not necessary. In leases for years indeed an actual entry is necessary; to vest the estate in the lessee: for the bare lease gives him only a right to enter, which is called his interest in the term, or interesse termini ; and, when he enters in pursuance of that right, he is then and not before in possession of his term, and complete tenant for years. [87] This entry by the tenant himself serves the purpose of notoriety, as well as livery of seizin from the grantor could have done; which it would have been improper to have given in this case, because that solemnity is appropriated to the conveyance of a freehold. And this is one reason why freeholds cannot be made to commence in futuro, because they cannot be made but by livery of seizin; which livery, being an actual manual tradition of the land, must take effect in praesenti, or not at all. [88] 

              ON the creation of a freehold remainder, at one and the same time with a particular estate for years, we have before seen that at the common law livery must be made to the particular tenant. [89] But if such a remainder be created afterwards, expectant on a lease for years now in being, the livery must not be made to the lessee for years, for then it operates nothing; ” nam quod semel meum est, amplius meum esse non potest “ [“for what is once mine, cannot be mine more fully”]: [90] but it must be made to the remainder-man himself, by consent of the lessee for years: for without his consent no livery of the possession can be given; [91] partly because such forcible livery would be an ejectment of the tenant from his term, and partly for the reasons before given [92] for introducing the doctrine of attornments.

              LIVERY of seizin is either in deed, or in law. Livery in deed is thus performed. The feoffor, lessor, or his attorney, together with the feoffee, lessee, or hid attorney, (for this may as effectually be done by deputy or attorney, as by the principals themselves in person) come to the land, or to the house; and there, in the presence of witnesses, declare the contents of the feoffment or lease, on which livery is to be made. And then the feoffor, if it be of land, does deliver to the feoffee, all other persons being out of the ground, a clod or turf, or a twig or bough there growing, with words to this effect. “I deliver these to you in the name of seizin of all the lands and tenements contained in this deed.” But, if it be of a house, the feoffor must take the ring, or latch of the door, the house being quite empty, and deliver it to the feoffee in the same form; and then the feoffee must enter alone, and shut to the door, and then open it, and let in the others. [93] If the conveyance or feoffment be of diverse lands, lying scattered in one and the same county, then in the feoffor’s possession, livery of seizin of any parcel, in the name of the rest, suffices for all; [94] but, if they be in several counties, there must be as many liveries as there are counties. For, if the title to these lands comes to be disputed, there must be as many trials as there are counties, and the jury of one county are no judges of the notoriety of a fact in another. Besides, anciently this seizin was obliged to be delivered coram paribus de vicineto, before the peers or freeholders of the neighborhood, who attested such delivery in the body or on the back of the deed; according to the rule of the feudal law, [95] pares debent interesse investiturae feudi, et non alii [the peers, and no others, should be present at the investiture of the fee]: for which this reason is expressly given; because the peers or vassals of the lord, being bound by their oath of fealty, will take care that no fraud be committed to his prejudice, which strangers might be apt to connive at. And though, afterwards, the ocular attestation of the pares was held unnecessary, and livery might be made before any credible witnesses, yet the trial, in case it was disputed, (like that of all other attestations [96]) was still reserved to the pares or jury of the county. [97] Also, if the lands be out on lease, though all lie in the same county, there must be as many liveries as there are tenants: because no livery can be made in this case, but by the consent of the particular tenant; and the consent of one will not bind the rest. [98] And in all these cases it is prudent, and usual, to endorse the livery of seizin on the back of the deed, specifying the manner, place, and time of making it; together with the names of the witnesses. [99] And thus much for livery in deed.

              LIVERY in law is where the same is not made on the land, but in sight of it only; the feoffor saying to the feoffee, “I give you yonder land, enter and take possession.” Here, if the feoffee enters during the life of the feoffor, it is a good livery, but not otherwise; unless he dares not enter, through fear of his life or bodily harm: and then his continual claim, made yearly, in due form of law, as near as possible to the lands, [100] will suffice without an entry. [101] This livery in law cannot however be given or received by attorney, but only by the parties themselves. [102] 

              2. THE conveyance by gift, donatio, is properly applied to the creation of an estate-tail, as feoffment is to that of an estate in fee, and lease to that of an estate for life or years. It differs in nothing from a feoffment, but in the nature of the estate passing by it: for the operative words of conveyance in this case are do or dedi; [103] and gifts in tail are equally imperfect without livery of seizin, as feoffments in fee-simple. [104] And this is the only distinction that Littleton seems to take, when he says, [105] “it is to be understood that there is feoffor and feoffee, donor and donee, lessor and lessee;” viz. feoffor is applied to a feoffment in fee-simple, donor to a gift in tail, and lessor to a lease for life, or for years, or at will. In common acceptation gifts are frequently confounded with the next species of deeds: which are,

              3. GRANTS, concessiones ; the regular method by the common law of transferring the property of incorporeal hereditaments, or, such things whereof no livery can be had. [106] For which reason all corporeal hereditaments, as lands and houses, are said to lie in livery; and the others, as advowsons, commons, rents, reversions, etc, to lie in grant. [107] And the reason is given by Bracton: [108] ” traditio nihil aliud est quam rei corporalis de persona in personam, de manu in manum, translatio aut in possessionem inductio; sed res incorporales, quae sunt ipsum jus rei vel corpori inhaerens, traditionem non patiuntur.” [“Livery is merely the transferring from one person to another, from one band to another, or the induction into possession of a corporeal hereditament; but an incorporeal hereditament, which is the right itself to a thing, or inherent in the person, does not admit of delivery."] These therefore pass merely by the delivery of the deed. And in seigniories, or reversions of lands, such grant, together with the attornment of the tenant (while attornments were requisite) were held to be of equal notoriety with, and therefore wquivalent to, a feoffment and livery of lands in immediate possession. It therefore differs but little from a feoffment, except in its subject matter: for the operative words therein commonly used are dedi et concessi, “have given and granted.”

              4. A LEASE is properly a conveyance of any lands or tenements, (usually in consideration of rent or other annual recompense) made for life, for years, or at will, but always for a less time than the lessor has in the premises: for if it be for the whole interest, it is more properly an assignment than a lease. The usual words of operation in it are, “demise, grant, and to farm let; dimisi, concessi, et ad firmam tradidi.” Farm, or feorme, is an old Saxon word signifying provisions: [109] and it came to be used instead of rent or, render, because anciently the greater part of rents were reserved in provisions; in corn, in poultry, and the like; till the use of money became more frequent. So that a farmer, firmarius, was one who held his lands upon payment of a rent or feorme : though at present, by a gradual departure from the original sense, the word farm is brought to signify the very estate or lands so held upon farm or rent. By this conveyance an estate for life, for years, or at will, may be created, either in corporeal or incorporeal hereditaments: though livery of seizin is indeed incident and necessary to one species of leases, viz. leases for life of corporeal hereditaments; but to no other.

              WHATEVER restrictions, by the severity of the feudal law, might in times of very high antiquity be observed with regard to leases; yet by the common law, as it has stood for many centuries, all persons seized of any estate might let leases to endure so long as their own interest lasted, but no longer. Therefore tenant in fee-simple might let leases of any duration; for he has the whole interest: but tenant in tail, or reversioner; nor could a husband, seized jure uxoris [in right of his wife], make a firm or valid lease for any longer term than the joint lives of himself and his wife, for then his interest expired. Yet some tenants for life, where the fee-simple was in abeyance, might (with the concurrence of such as have the guardianship of the fee) make leases of equal duration with those granted by tenants in fee-simple: such as parsons and vicars with consent of the patron and ordinary. [110] So also bishops, and deans, and such other sole ecclesiastical corporations as are seized of the fee-simple of lands in their corporate right, might, with the concurrence and confirmation of such persons as the law requires, have made leases for years, or for life, estates in tail, or in fee, without any limitation or control. And corporations aggregate might have made what estates they pleased, without the confirmation of any other person whatsoever. Whereas now, by several statutes, this power where it was unreasonable, and might be made an ill use of, is restrained; and, where in the other cases the restraint by the common law seemed too hard, it is in some measure removed. The former statutes are called the restraining, the latter the enabling statute. We will take a view of them all, in order of time.

              AND, first, the enabling statute, 32 Hen. VIII. c. 28. empowers three manner of persons to make leases, to endure for three lives or one and twenty years, which could not do so before. As, first, tenant in tail, may by such leases bind his issue in tail, but not those in remainder or reversion. Secondly, a husband seized in right of his wife, in fee-simple or fee-tail, provided the wife joins in such lease, may bind her and her heirs thereby. Lastly, all persons seized of an estate of fee-simple in right of their churches, except parsons and vicars, may (without the concurrence of any other person) bind their successors. But then there must many requisites be observed, which the statute specifies, otherwise such leases are not binding. [111] 1. The lease must be by indenture; and not by deed poll, or by parol. 2. It must begin from the making, or day of the making, and not at any greater distance of time. 3. If there be any old lease in being, it must be first absolutely surrendered, or be within a year of expiring. 4. It must be either for twenty one years, or three lives; and not for both. 5. It must not exceed the term of three lives, or twenty one years, but may be for a shorter term. 6. It must be of corporeal hereditaments, and not of such things as lie merely in grant; for no rent can be reserved thereout by the common law, as the lessor cannot resort to them to distrain. [112] 7. It must be of lands and tenements most commonly letten for twenty years past; so that if they have been let for above half the time (or eleven years out of the twenty) either for life, for years, at will, or by copy of court roll, it is sufficient. 8. The most usual and customary feorm or rent, for twenty years past, must be reserved yearly on such lease. 9. Such leases must not be made without impeachment of waste. These are the guards, imposed by the statute (which was avowedly made for the security of farmers and the consequent improvement of tillage) to prevent unreasonable abuses, in prejudice of the issue, the wife, or the successor, of the reasonable indulgence here given.

              NEXT follows, in order of time, the disabling or restraining statute, 1 Eliz. c. 19. (made entirely for the benefit of the successor) which enacts, that all grants by archbishops and bishops (which include even those confirmed by the dean and chapter; the which, however long or unreasonable, were good at common law) other than for the term of one and twenty years or three lives from the making, or without reserving the usual rent, shall be void. Concurrent leases, if confirmed by the dean and chapter, are held to be within the exception of this statute, and therefore valid; provided they do not exceed (together with the lease in being) the term permitted by the act. [113] But, by a saving expressly made, this statute of I Eliz. did not extend to grants made by any bishop to the crown; by which means queen Elizabeth procured many fair possessions to be made over to her by the prelates, either for her own use, or with intent to be granted out again to her favorites, whom she thus gratified without any expense to herself. To prevent which [114] for the future, the statute I Jac. I. c. 3. extends the prohibition to grants and leases made to the king, as well as to any of his subjects.

              NEXT comes the statute 13 Eliz. c. 10. explained and enforced by the statutes 14 Eliz. c. 11 & 14. 18 Eliz. c. II. and 43 Eliz. c. 29. which extend the restrictions, laid by the last mentioned statute on bishops, to certain other inferior corporations, both sole and aggregate. From laying all which together we may collect, that all colleges, cathedrals, and other ecclesiastical, or eleemosynary corporations, and all parsons and vicars, are restrained from making any leases of their lands, unless under the following regulations: 1. They must not exceed twenty one years, or more, must be yearly reserved thereon. 2. The accustomed rent, or more, must be yearly reserved thereon. 3. Houses in corporations, or market towns, may be let for forty years; provided they be not the mansion-houses of the lessors, nor have above ten acres of ground belonging to them; and provided the lessee be bound to keep them in repair: and they may also be aliened in fee-simple for lands of equal value in recompense. 4. Where there is an old lease in being, no concurrent lease shall be made, unless where the old one will expire within three years. 5. No lease (by the equity of the statute) shall be made without impeachment of waste. [115] 6. All bonds and covenants tending to frustrate the provisions of the statutes 13 & 18 Eliz. shall be void.

              CONCERNING these restrictive statutes there are two observations to be made. First, that they do not, by any construction, enable any persons to make such leases as they were by common law disabled to make. Therefore a parson, or vicar, though he is restrained from making longer leases than for twenty one years or three lives, even with the consent of patron and ordinary, yet is not enabled to make any lease at all, so as to bind his successor, without obtaining such consent. [116] Secondly, that though leases contrary to these acts are declared void, yet they are good against the lessor during his life, if he be a sole corporation; and are also good against an aggregate corporation so long as the head of it lives, who is presumed to be the most concerned in interest. For the act was intended for the benefit of the successor only; and no man shall make an advantage of his own wrong. [117] 

              THERE is yet another restriction with regard to college leases, by statute 18 Eliz. c. 6. which directs, that one third of the old rent, then paid, should for wheat for each 6 s 8 d, or a quarter of malt for every 5 s; or that the lessees should pay for the same according to the price that wheat and malt should be sold for, in the market next adjoining to the respective colleges, on the market-day before the rent becomes due. This is said [118] to have been an invention of lord treasurer Burleigh, and Sir Thomas Smith, then principal secretary of state; who, observing how greatly the value of money had sunk, and the price of all provisions risen, by the quantity of bullion imported from the newfound Indies, (which effects were likely to increase to a greater degree) devised this method for upholding the revenues of colleges. Their fore-fight and penetration has in this respect been very apparent: for, though the rent so reserved in corn was at first but one third of the old rent, or half of what was still reserved in money, yet now the proportion is nearly inverted; and the money arising from corn rents is, communibus annis [on average], almost double to the rents reserved in money.

              THE leases of beneficed clergymen are farther restrained, in case of their non-residence, by statutes 13 Eliz. c. 20. 14 Eliz. c. II. and 18 Eliz. c. II. which direct, that, if any beneficed clergyman be absent from his cure above fourscore days in any one year, he shall not only forfeit one year’s profit of his benefice, to be distributed among the poor of the parish; but that all leases made by him, of the profits of such benefice, and all covenants and agreements of like nature, shall cease and be void: except in the case of licensed pluralists, who are allowed to demise the living, on which they are non-resident, to their curates only; provided such curates do not absent themselves above forty days in any one year. And thus much for leases, with their several enlargements and restrictions. [119] 

              5. AN exchange is a mutual grant of equal interests, the one in consideration of the other. The word “exchange” is so individually requisite and appropriated by law to this case, that it cannot be supplied by any other word or expressed by any circumlocution. [120] The estates exchanged must be equal in quantity; [121] not of value, for that is immaterial, but if interest; as fee-simple for fee-simple, a lease for twenty years for a lease for twenty years, and the like. And the exchange may be of things that lie either in grant or in livery. [122] But no livery of seizin, even in exchanges of freehold, is necessary to perfect the conveyance: [123] for each party stands in the place of the other and occupies his right, and each of them has already had corporal possession of his own land. But entry must be made on both sides; for, if either party die before entry, the exchange is void, for want of sufficient notoriety. [124] And so also, if two parsons, by consent of patron and ordinary, exchange their preferments; and the one is presented, instituted, and inducted, and the other is presented, and instituted, but dies before induction; the former shall not keep his new benefice, because the exchange was not completed, and therefore he shall return back to his own. [125] For if, after an exchange of lands or other hereditaments, either party be evicted of those which were taken by him in exchange, through defect of the other’s title; he shall return back to the possession of his own, by virtue of the implied warranty contained in all exchanges. [126] 

              6. A PARTITION, is when two or more joint-tenants, coparceners, or tenants in common, agree to divide the lands so held among them in severalty, each taking a distinct part. Here, as in some instances there is a unity of interest, and in all a unity of possession, it is necessary that they all mutually convey and assure to each other the several estates, which they are to take and enjoy separately. By the common law coparceners, being compellable to make partition, might have made it by parol only; but joint-tenants and tenants in common must have done it by deed: and in both cases the conveyance must have been perfected by livery of seizin. [127] And the statutes of 31 Hen. VIII. c. I. and 32 Hen. VIII. c. 32. made no alteration in this point. But the statute of frauds 29 Car. II. c. 3. has now abolished this distinction, and made a deed in all cases necessary.

              THESE are the several species of primary, or original conveyances. Those which remain are of the secondary, or derivative sort; which presuppose some other conveyance precedent, and only serve to enlarge, confirm, alter, restrain, restore, or transfer the interest granted by such original conveyance. As,

              7. RELEASES; which are a discharge or conveyance of a man’s right in lands or tenements, to another that has some former estate in possession. The words generally used therein are “remised, released, and for ever quit-claimed.” [128] And these releases may inure either, 1. By way of enlarging an estate, or enlarger l’ estate : as, if there be tenant for life or years, remainder to another in fee, and he in remainder releases all his right to the particular tenant and his heirs, this gives him the estate in fee. [129] But in this case the relessee must be in possession of some estate, for the release to work upon; for if there be lessee for years, and, before he enters and is in possession, the lessor releases to him all his right in the reversion, such release is void for want of possession in the relessee. [130] 2. By way of passing an estate, or mitter l’ estate : as when one of two coparceners releases all her right to the other, this passes the fee-simple of the whole. [131] And in both these cases there must be a privity of estate between the relessor and relessee; [132] that is one of their estates must be so related to the other, as to make but one and the same estate in law. 3. By way of passing a right, or mitter le droit : as if a man be disseized, and releases to his disseizor all his right; hereby the disseizor acquires a new right, which changes the quality of his estate, and renders that lawful which before was tortious. [133] 4. By way of extinguishment: as if my tenant for life makes a lease to A for life, remainder to B and his heirs, and I release to A; this extinguishes may right to the reversion, and shall inure to the advantage of B’s remainder as well as of A’s particular estate. [134] 5. By way of entry and feoffment: as if there be two joint disseizors, and the disseizee releases to one of them, he shall be sole seized, and shall keep out his former companion; which is the same in effect as if the disseizee had entered, and thereby put an end to the disseizin, and afterwards had enfeoffed one of the disseizors in fee. [135] And hereupon we may observe, that when a man has in himself the possession of lands, he must at the common law convey the freehold by feoffment and livery; which makes a notoriety in the country: but if a man has only a right or a future interest, he may convey that right or interest by a mere release to him that is in possession of the land: for the occupancy of the relessee is a matter of sufficient notoriety already.

              8. A CONFIRMATION is of a nature nearly allied to a release. Sir Edward Coke defines it [136] to be a conveyance of an estate or right in esse, whereby a voidable estate is made sure and unavoidable, or whereby a particular estate is increased: and the words of making it are these, “have given, granted, ratified, approved, and confirmed.” [137] An instance of the first branch of the definition is if tenant for life leases for forty years, and dies during that term; her the lease for years is voidable by him in reversion: yet, if he has confirmed the estate of the lessee for years, before the death of tenant for life, it is no longer voidable but sure. [138] The latter branch, or that which tends to the increase of a particular estate, is the same in all respects with that species of release, which operates by way of enlargement.

              9. A SURRENDER, sur sumeredditio, or rendering up, is of a nature directly opposite to a release; for, as that operates by the greater estate’s descending upon the less, a surrender is the falling of a less estate into a greater by deed. It is defined, [139] a yielding up of an estate for life or years to him that has the immediate reversion or remainder, wherein the particular estate may merge or drown, by mutual agreement between them. It is done by these words, “has surrendered, granted, and yielded up.” The surrenderor must be in possession; [140] and the surrenderee must have a higher estate, in which the estate surrendered may merge: therefore tenant for life cannot surrender to him in remainder for years. [141] In a surrender there is no occasion for livery of seizin; [142] for there is a privity of estate between the surrenderor, and the surrenderee; the one’s particular estate, and the other’s remainder are one and the same estate; and livery having been once made at the creation of it, there is no necessity for having it afterwards. And, for the same reason, no livery is required on a release or confirmation in fee to tenant for years or at will, though a freehold thereby passes; since the reversion of the relessor, or confirmor, and the particular estate of the relessee, or confirmee, are one and the same estate; and where there is already a possession, derived from such a privity of estate, any farther delivery of possession would be vain and nugatory. [143] 

              10. AN assignment is properly a transfer, or making over to another, of the right one has in any estate; but it is usually applied to an estate for life or years. And it differs from a lease only in this: that by a lease one grants an interest less than his own, reserving to himself a reversion; in assignments he parts with the whole property, and the assignee stands to all intents and purposes in the place of the assignor.

              11. A DEFEASANCE is a collateral deed, made at the same time with a feoffment or other conveyance, containing certain conditions, upon the performance of which the estate then created may be defeated [144] or totally undone. And in this manner mortgages were in former times usually made; the mortgagor enfeoffing the mortgagee, and he at the same time executing a deed of defeasance, whereby the feoffment was rendered void on re-payment of the money borrowed at a certain day. And this, when executed at the same time with the original feoffment, was considered as part of it by the ancient law; [145] and, therefore only, indulged: no subsequent secret revocation of a solemn conveyance, executed by livery of seizin, being allowed in those days of simplicity and truth; though. When uses were afterwards introduced, a revocation of such uses was permitted by the courts of equity. But things that were merely executory, or to be completed by matter subsequent, (as rents, of which no seizin could be had till the time of payment; and so also annuities, conditions, warranties, and the like) were always liable to be recalled by defeasances made subsequent to the time of their creation. [146] 

              II. THERE yet remain to be spoken of some few conveyances, which have their force and operation by virtue of the statute of uses.

              USES and trusts are in their original of a nature very similar, or rather exactly the same: answering more to the fidei-commissum [trust] than the usus-fructus [the usufruct], of the civil law; which latter was the temporary right of using a thing, without having the ultimate property, or full dominion of the substance. [147] But the fidei-commissum, which usually was created by will, was the disposal of an inheritance to one, in confidence that he should convey it or dispose of the profits at the will of another. And it was the business of a particular magistrate, the praetor fidei-commissarius [judge of trusts], instituted by Augustus, to enforce the observance of this confidence. [148] So that the right thereby given was looked upon as a vested right, and entitled to a remedy from a court of justice: which occasioned that known division of rights by the Roman law, into jus legitimum, a legal right, which was remedied by the ordinary course of law; jus fiduciarium, a right in trust, for which in courtesy, for which the remedy was only by entreaty or request. [149] In our law, a use might be ranked under the rights of the second kind; being a confidence reposed in another who was tenant of the land, or terre-tenant, that he should dispose of the land according to the intentions of cestuy que, or him to whose use it was granted, and suffer him to take the profits. [150] As, if a feoffment was made to A and his heirs, to the use of (or in trust for) B and his heirs; here at the common law A the terre-tenant had the legal property and possession of the land, but B the cestuy que use was in conscience and equity to have the profits and disposal of it.

              THIS notion was transplanted into England from the civil law, about the close of the reign of Edward III, [151] by means of the foreign ecclesiastics; who introduced it to evade the statutes of mortmain, by obtaining grants of lands, not to their religious houses directly, but to the use of the religious houses: [152] which the clerical chancellors of those times held to be fidei-commissa, and binding in conscience; and therefore assumed the jurisdiction, which Augustus had vested in his praetor, of compelling the execution of such trusts in the court of chancery. And, as it was most easy to obtain such grants from dying persons, a maxim was established, that though by law the lands themselves were not devisable, yet if a testator had enfeoffed another to his own use, and so was possessed of the use only, such, use was devisable by will. But we have seen [153] how this evasion was crushed in its infancy, by statute 15 Ric. II. c. 5. with respect to religious houses.

              YET, the idea being once introduced, however fraudulently, it afterwards continued to be often innocently, and sometimes very laudably, applied to a number of civil purposes: particularly as it removed the restraint of alienations by will, and permitted the owner of lands in his lifetime to make various designations of their profits, as prudence, or justice, or family convenience, might from time to time require. Till at length, during our long wars in France and the subsequent civil commotions between the houses of York and Lancaster, uses grew almost universal: through the desire that men had (when their lives were continually in hazard) of providing for their children by will, and of securing their estates from forfeitures; when each of the contending parties, as they became uppermost, alternately attainted the other. Wherefore about the reign of Edward IV, (before whose time, lord Bacon remarks, [154] there are not six cases to be found relating to the doctrine of uses) the courts of equity began to reduce them to something of a regular system.

              ORIGINALLY it was held that the chancery could give no relief, but against the very person himself entrusted for cestuy que use, and not against his heir or alienee. This was altered in the reign of Henry VI, with respect to the heir; [155] and afterwards the same rule, by a parity of reason, was extended to such alienees as had purchased either without a valuable consideration, or with an express notice of the use. [156] But a purchaser for a valuable consideration, without notice, might hold the land discharged of any trust or confidence. And also it was held, that neither the king or queen, on account of their dignity royal, [157] nor any corporation aggregate, on account of its limited capacity, [158] could be seized to any use but their own; that is, they might hold the lands, but were not compellable to execute the trust. And, if the feoffee to uses died without heir, or committed a forfeiture, or married, neither the lord who entered for his escheat or forfeiture, nor the husband who retained the possession as tenant by the curtesy, nor the wife who was assigned her dower, were liable to perform the use; [159] because they were not parties to the trust, but came in by act of law: though doubtless their title in reason was no better than that of the heir.

              ON the other hand the use itself, or interest of cestuy que use, was learnedly refined upon with many elaborate distinctions. And, 1. It was held that nothing could be granted to a use, whereof the use is inseparable from the possession; as annuities, ways, commons, and authorities, quae ipso usu consumuntur [consumed by the use itself]: [160] or whereof the seizin could not be instantly given. [161] 2. A use could not be raised without a sufficient consideration. For where a man makes a feoffment to another without any consideration, equity presumes that he meant it to the use of himself: [162] unless he expressly declares it to be to the use of another, and then nothing shall be presumed contrary to his own expressions. [163] But, if either a good or a valuable consideration appears, equity will immediately raise a use correspondent to such consideration. [164] 3. Uses were descendible according to the rules of the common law, in the case of inheritances in possession; [165] for in this and many other respects aequitas sequitur legem [equity follows law], and cannot establish a different rule of property from that which the law has established. 4. Uses might be assigned by secret deeds between the parties, [166] or be devised by last will and testament: [167] for, as the legal estate in the soil was not transferred by these transactions, no livery of seizin was necessary; and, as the intention of the parties was the leading principle in this species of property, any instrument declaring that intention was allowed to be binding in equity. But cestuy que use could not at common law aliene the legal interest of the lands, without the concurrence of his feoffee; [168] to whom he was accounted by law to be only tenant at sufferance. [169] 5. Uses were not liable to any of the feudal burdens; and particularly did not escheat for felony or other defect of blood; for escheats, ac, are the consequence of tenure, and uses are held of nobody: but the land itself was liable to escheat, whenever the blood of the feoffee to uses was extinguished by crime or by defect; and the lord (as was before observed) might hold it discharged of the use. [170] 6. No wife could be endowed, or husband have his curtesy, of a use: [171] for no trust was declared for their benefit, at the original grant of the estate. And therefore it became customary, when most estates were put in use, to settle before marriage some joint estate to the use of the husband and wife for their lives; which was the original of modern jointures. [172] 7. A use could not be extended by writ of elegit, or other legal process, for the debts of cestuy que use. [173] For, being merely a creature of equity, the common law, which looked no farther than to the person actually seized of the land, could award no process against it.

              IT is impracticable, upon our present plan, to pursue the doctrine of uses through all the refinements and niceties, which the ingenuity of the times (abounding in subtle disquisitions) deduced from this child of the imagination; when once a departure was permitted from the plain simple rules of property established by the ancient law. These principal outline will be fully sufficient to show the ground of lord Bacon’s complaint, [174] that this course of proceeding “was turned to deceive many of their just and reasonable rights. A man, that had cause to sue for land, knew not against whom to bring his action, or who was the owner of it. The wife was defrauded of her thirds; the husband of his curtesy; the lord of his wardship, relief, heriot, and escheat; the creditor of his extent for debt; and the poor tenant of his lease.” To remedy these inconveniences abundance of statutes were provided, which made the lands liable to be extended by the creditors of cestuy que use ; [175] allowed actions for the freehold to be brought against him, if in the actual pernancy or enjoyment of the profits; [176] made him liable to actions of waste; [177] established his conveyances and leases made without the concurrence of his feoffees; [178] and gave the lord the wardship of his heir, with certain other feudal perquisites. [179] 

              THESE provisions all tended to consider cestuy que use as the real owner of the estate; and at length that idea was carried into full effect by the statute 27 Hen. VIII. c. 10. which is usually called the statute of uses, or, in conveyances and pleadings, the statute for transferring uses into possession. The hint seems to have been derived from what was done at the accession of king Richard III; who having, when duke of Gloucester, been frequently made a feoffee to uses, would upon the assumption of the crown (as the law was then understood) have been entitled to hold the lands discharged of the use. But, to obviate so notorious an injustice, an act of parliament was immediately passed, [180] which ordained that, where he had been so infeoffed jointly with other persons, the land should vest in the other feoffees, as if he had never been named; and that, where he stood solely infeoffed, the estate itself should vest in cestuy que use in like manner as he had the use. And so the statute of Henry VIII, after reciting the various inconveniences before-mentioned and many others, enacts, that “when any person shall be seized of lands, etc., to the use, confidence, or trust, of any other person or body politic, the person or corporation entitled to the use in fee-simple, fee-tail, for life, or years, or otherwise, shall from thenceforth stand and be seized or possessed of the land, etc., of and in the like estates as they have in the use, trust, or confidence; and that the estate of the person so seized to uses shall be deemed to be in him or them that have the use, in such quality, manner, form, and condition, as they had before in the use.” The statute thus executes the use, as our lawyers term it; that is, it conveys the possession to the use, and transfers the use into possession: thereby making cestuy que use complete owner of the lands and tenements, as well at law as in equity.

              THE statute having thus, not abolished the conveyance to uses, but only annihilated the intervening estate of the feoffee, and turned the interest of cestuy que use into a legal instead of an equitable ownership; the courts of common law began to take cognizance of uses, instead of sending the party to seek his relief in chancery. And, considering them now as merely a mode of conveyance, very many of the rules before established in equity were adopted with improvements by the judges of the common law. The same persons only were held capable of being seized to a use, the same considerations were necessary for raising it, and it could only be raised of the same hereditaments, as formerly. But as the statute, the instant it was raised, converted it into an actual possession of the land, a great number of the incidents, that formerly attended it in its fiduciary state, were now at an end. The land could not escheat or be forfeited by the act or defect of the feoffee, nor be aliened to any purchaser discharged of the use, nor be liable to dower or curtesy on account of the seizin of such feoffee; because the legal estate never rests in him for a moment, but is instantaneously transferred to cestuy que use, as soon as the use is declared. And, as the use and the land were now convertible terms, they became liable to dower, curtesy, and escheat, in consequence of the seizin of cestuy que use, who was now become the terre-tenant also; and they likewise were no longer devisable by will.

              THE various necessities of mankind induced also the judges very soon to depart from the rigor and simplicity of the rules of the common law, and to allow a more minute and complex construction upon conveyances to uses than upon others. Hence it was adjudged, that the use need not always be executed the instant the conveyance is made: but, if it cannot take effect at that time, the operation of the statute may wait till the use shall arise upon some future contingency, to happen within a reasonable period of time; and in the mean while the ancient use shall remain in the original grantor: as, when lands are conveyed to the use of A and B, after a marriage shall be had between them, [181] or to the use of A and his heirs till B shall pay him a sum of money, and then to the use of B and his heirs. [182] Which doctrine, when devises by will were again introduced, and considered as equivalent in point of construction to declarations of uses, was also adopted in favor of executory devises. [183] But herein these, which are called contingent or springing, uses differ form an executory devise; in that there must be a person seized to such uses at the time when the contingency happens, else they can never be executed by the statute; and therefore, if the estate of the feoffee to such use be destroyed by alienation or otherwise, before the contingency arises, the use is destroyed for ever: [184] whereas by an executory devise the freehold itself is transferred to the future devisee. And, in both these cases, a fee may be limited to take effect after a fee; [185] because, though that was forbidden by the common law in favor of the lord’s escheat, yet. When the legal estate was not extended beyond one fee-simple, such subsequent uses (after a use in fee) were before the statute executed the legal estate in the same manner as the use before subsisted. It was also held that a use, though executed, may change from one to another by circumstances ex post facto; [186] as if A makes a feoffment to the use of his intended wife and her eldest son for their lives, upon the marriage the wife takes the whole use in severalty; and, upon the birth of a son, the use is executed jointly in them both. [187] This is sometimes called a secondary, sometimes a shifting, use. And, whenever the use limited by the deed expires, or cannot vest, it returns back to him who raised it, after such expiration or during such impossibility, and is styled a resulting use. As, if a man makes a feoffment to the use of his intended wife for life, with remainder to the use of her first-born son in tail: here, till he marries the use results back to himself; after marriage, it is executed in the wife for life; and, if the dies without issue, the whole results back to him in fee. [188] It was likewise held, that the uses originally declared may be revoked at any future time, and new uses be declared of the land, provided the grantor reserved to himself such a power at the creation of the estate; whereas the utmost that the common law would allow, was a deed of defeasance coeval with the grant itself (and therefore esteemed a part of it) upon events specifically mentioned. [189] And, in case of such a revocation, the old uses were held instantly to cease, and the new ones to become executed in their stead. [190] And this was permitted, partly to indulge the convenience, and partly the caprice of mankind; who (as lord Bacon observes [191]) have always affected to have the disposition of their property revocable in their own time, and irrevocable ever afterwards.

              BY this equitable train of decisions in the courts of law, the power of the court of chancery over landed property was greatly curtailed and diminished. But one or two technical scruples, which the judges found it hard to get over, restored it with tenfold increase. They held in the first place, that “no use could be limited on a use;” [192] and that when a man bargains and sells his land for money, which raises a use by implication to the bargainee, the limitation of a farther use to another person is repugnant and therefore void. [193] And therefore, on a feoffment to A and his heirs, to the use of B and his heirs, in trust for C and his heirs, they held that the statute executed only the first use, and that the second was a mere nullity: not adverting, that the instant the first use was executed in B, he became seized to the use of C, which second use the statute might as well be permitted to execute as it did the first; and so the legal estate might be instantaneously transmitted down, through a hundred uses upon uses, till finally executed in the last cestuy que use. Again; as the statute mentions only such persons as were seized to the use of others, this was held not to extend to terms of years, or other chattel interests, whereof the tremor is not seized, but only possessed; [194] and therefore, if a term of one thousand years be limited to A, to the use of (or in trust for) B, the statute does not execute this use, but leaves it as at common law. [195] And lastly, (by more modern resolutions) where lands are given to one and his heirs, in trust to receive and pay over the profits to another, this use is not executed by the statute: for the land must remain in the trustee to enable him to perform the trust. [196] 

              OF the two more ancient distinctions the courts of equity quickly availed themselves. In the first case it was evident, that B was never intended by the parties to have any beneficial interest; and, in the second, the cestuy que use of the term was expressly driven into the court of chancery to seek his remedy: and therefore that court determined, that though these were not uses, which the statute could execute, yet still they were trusts in equity, which in conscience ought to be performed. To this the reason of mankind assented, and the doctrine of uses was revived, under the denomination of trusts: and thus, by this strict construction of the courts of law, a statute made upon great deliberation, and introduced in the most solemn manner, has had little other effect than to make a slight alteration in the formal words of a conveyance. [197] 

              HOWEVER, the courts of equity, in the exercise of this new jurisdiction, have wisely avoided in a great degree those mischiefs which made uses intolerable. They now consider a trust-estate(either when expressly declared or resulting by necessary implication) as equivalent to the legal ownership, governed by the same rules of property, and liable to every charge in equity, which the other is subject to in law: and, by a long series of uniform determinations, for now near a century past, with some assistance from the legislature, they have raised a new system of rational jurisprudence, by which trusts are made to answer in general all the beneficial ends of uses, without their inconvenience or frauds. The treason is considered as merely the instrument of conveyance, and can in no shape affect the estate, unless by alienation for a valuable consideration to a purchaser without notice; [198] which, as cestuy que use is generally in possession of the land, is a thing that can rarely happen. The trust will descend, may be aliened, is liable to debts, to forfeiture, to leases and other encumbrances, nay even to the curtesy of the husband, as if it was an estate at law. It has not yet indeed been subjected to dower, more from a cautious adherence to some hasty precedents, [199] than from any well-grounded principle. It has also been held not liable to escheat to the lord, in consequence of attainder or want of heirs: [200] because the trust could never be intended for his benefit. But let us now return to the statute of uses.

              THE only service, as was before observed, to which this statute is now consigned, is in giving efficacy to certain new and secret species of conveyances; introduced in order to render transactions of this sort as private as possible, and to save the trouble of making livery of seizin, the only ancient conveyance of corporeal freeholds: the security and notoriety of which public investiture abundantly overpaid the labor of going to the land, or of sending an attorney in one’s stead. But this now has given way to

              12. A TWELFTH species of conveyance, called a covenant to stand seized to uses: by which a man, seized of lands, covenants in consideration of blood or marriage that he will stand seized of the same to the use of his child, wife, or kinsman; for life, in tail, or in fee. Here the statute executes at once the estate; for the party intended to be benefitted, having thus acquired the use, is thereby put at once into corporal possession of the land, [201] without ever seeing it, by a king of parliamentary magic. But this conveyance can only operate, when made upon such weighty and interesting considerations as those of blood or marriage.

              13. A THIRTEENTH species of conveyance, introduced by this statute, is that of a bargain and sale of lands; which is a kind of a real contract, whereby the bargainor for some pecuniary consideration bargains and sells, that is, contracts to convey, the land to the bargainee; and becomes by such bargain a trustee for, or seized to the use of, the bargainee; and then the statute of uses completes the purchase: [202] or, as it has been well expressed, [203] the bargain first vests the use, and then the statute vests the possession. But as it was foreseen that conveyances, thus made, would want all those benefits of notoriety, which the old common law assurances were calculated to give; to prevent therefore clandestine conveyances of freeholds, it was enacted in the same session of parliament by statute 27 Hen. VIII. c. 16. that such bargains and sales should not inure to pass a freehold, unless the same be made by indenture, and enrolled within six months in one of the courts of Westminster-hall or with the custos rotulorum [keeper of the rolls] of the county. Clandestine bargains and sales of chattel interests, or leases for years, were thought not worth regarding, as such interests were very precarious till about six years before; [204] which also occasioned them to be overlooked in framing the statute of uses: and therefore such bargains and sales are not directed to be enrolled. But how impossible is it to foresee, and provide against, all the consequence of innovations! This omission has given rise to

              14. A FOURTEENTH species of conveyance, viz. by lease and release; first invented by sergeant Moore, soon after the statute of uses, and now the most common of any, and therefore not to be shaken; though very great lawyers (as, particularly, Mr. Noy) have formerly doubted its validity. [205] It is thus contrived. A lease, or rather bargain and sale, upon some pecuniary consideration, for one year, is made by the tenant of the freehold to the lessee or bargainee. Now this, without any enrollment, makes the bargainor stand seized to the use of the bargainee, and vest in the bargainee the use of the term for a year; and then the statute immediately annexes the possession. He therefore, being thus in possession, is capable of receiving a release of the freehold and reversion; which, we have seen before, [206] must be made to a tenant in possession: and accordingly, the next day, a release is granted to him. [207] This is held to supply the place of livery of seizin; and so a conveyance by lease and release is said to amount to a feoffment. [208] 

              15. TO these may be added deeds to lead or declare the uses of other more direct conveyances, as feoffments, fines, and recoveries; of which we shall speak in the next chapter: and,

              16. DEEDS of revocation of uses; hinted at in a former page, [209] and founded in a previous power, reserved at the raising of the uses, [210] to revoke such as were then declared; and to appoint others in their stead, which is incident to the power of revocation. [211] And this may suffice for a specimen of conveyances founded upon the statute of uses; and will finish our observations upon such deeds as serve to transfer real property.

              BEFORE we conclude, it will not be improper to subjoin a few remarks upon such deeds as are used not to convey, but to charge or encumber, lands, and discharge them again: of which nature are, obligations or bonds, recognizances, and defeasances upon them both.

              1. AN obligation, or bond, is a dead [212] whereby the obligor obliges himself, his heirs, executors, and administrators, to pay a certain sum of money to another at a day appointed. If this be all, the bond is called a single one, simplex obligatio [a simple obligation]; but there is generally a condition added, that if the obligor does some particular act, the obligation shall be void, or else shall remain in full force: as, payment of rent; performance of covenants in a deed; or repayment of a principal sum of money borrowed of the obligee, with interest, which principal sum is usually one half of the penal sum specified in the bond. In case this condition is not performed, the bond becomes forfeited, or absolute at law, and charges the obligor while living; and after his death the obligation descends upon his heir, who (on defect of personal assets) is bound to discharge it, provided he has real assets by descent as a recompense. So that it may be called, though not a direct, yet a collateral, charge upon the lands. How it affects the personal property of the obligor, will be more properly considered hereafter.

              IF the condition of a bond be impossible at the time of making it, or be to do a thing contrary to some rule of law that is merely positive, or be uncertain, or insensible, the condition alone is void, and the bond shall stand single and unconditional: for it is the folly of the obligor to enter into such an obligation, from which he can never be released. If it be to do a thing that is malum in se [wrong in itself], the obligation itself is void: for the whole is an unlawful contract, and the obligee shall take no advantage from such a transaction. And if the condition be possible at the time of making it, and afterwards becomes impossible by the act of God, the act of law, or the act of the obligee himself, there the penalty of the obligation is saved: for no prudence or foresight of the obligor could guard against such a contingency. [213] On the forfeiture of a bond, or its becoming single, the whole penalty was recoverable at law: but here the courts of equity interposed, and would not permit a man to take more than in conscience he ought; viz. his principal, interest, and expenses, in case the forfeiture accrued by non-payment of money borrowed; the damages sustained, upon non-performance of covenants; and the like. And the statute 4 & 5 Ann. c. 16. has also enacted, in the same spirit of equity, that in case of a bond, conditioned for the payment of money, the payment or tender of the principal sum due, with interest, and costs, even though the bond be forfeited and a suit commenced thereon, shall be a full satisfaction and discharge.

              2. A recognizance is an obligation of record, which a man enters into before some court of record or magistrate duly authorized, [214] with condition to do some particular act; as to appear at the assizes, to keep the peace, to pay a debt, or the like. It is in most respects like another bond: the difference being chiefly this; that the bond is the creation of a fresh debt or obligation de novo, the recognizance is an acknowledgment of a former debt upon record; the form whereof is, “that A. B. does acknowledge to owe to our lord the king, to the plaintiff, to C. D. or the like, the sum of ten pounds,” with condition to be void on performance of the thing stipulated: in which case the king, the plaintiff, C. D. etc, is called the cognizee, ” is cui cognoscitur “ [“he who is acknowledged”]; as he that enters into the recognizance is called the cognizor, ” is qui cognoscit “ [“he who acknowledges”]. This, being either certified to, or taken by the officer of some court, is witnessed only by the record of that court, and not by the party’s seal: so that it is not in strict property a deed, though the effects of it are greater than a common obligation; being allowed a priority in point of payment, and binding the lands of the cognizor, from the time of enrollment on record. [215] There are also other recognizances, of a private kind, in nature of a statute staple, by virtue of the statute 23 Hen. VIII. c. 6. which have been already explained, [216] and shown to be a charge upon real property.

              3. A DEFEASANCE, on a bond, recognizance, or judgment recovered, is a condition which, when performed, defeats or undoes it, in the same manner as a defeasance of an estate before-mentioned. It differs only from the common condition of a bond, in that the one is always inserted in the deed or bond itself, the other is made between the same parties by a separate and frequently a subsequent deed. [217] This, like the condition of a bond, when performed, discharges and disencumbers the estate of the obligor.

              THESE are the principal species of deeds or matter in pais, by which estates may be either conveyed, or at least affected. Among which the conveyances to uses are by much the most frequent of any; though in these there is certainly one palpable defect, the want of sufficient notoriety: so that purchasers or creditors cannot know with any absolute certainty, what the estate, and the title to it, in reality are, upon which they are to lay out or to lend their money. In the ancient feudal method of conveyance (by giving corporal seizin of the lands) this notoriety was in some measure answered; but all the advantages resulting from thence are now totally defeated by the introduction of death-bed devises and secret conveyances: and there has never been yet any sufficient guard provided against fraudulent charges and encumbrances; since the disuse of the old Saxon custom of transacting all conveyances at the county court, and entering a memorial of them in the chartulary or ledger-book of some adjacent monastery; [218] and the failure of the general register established by king Richard the first, for mortgages made to Jews, in the capitula de Judaeis, of which Hoveden has preserved a copy. How far the establishment of a like general register, for deeds, and wills, and other acts affecting real property, would remedy this inconvenience, deserves to be well considered. In Scotland every act and event, regarding the transmission of property, is regularly entered on record. [219] And some of our own provincial divisions, particularly the extended county of York, and the populous county of Middlesex, have prevailed with the legislature [220] to erect such registers in their several districts. But, however plausible these provisions may appear in theory, it has been doubted by very competent judges, whether more disputes have not arisen in those counties by the inattention and omissions of parties, than prevented by the use of registers.
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              CHAPTER THE TWENTY FIRST.

                Of Alienation by Matter of Record↩

              ASSURANCES by matter of record are such as do not entirely depend on the act or consent of the parties themselves: but the sanction of a court of record is called in, to substantiate, preserve, and be a perpetual testimony of, the transfer of property from one man to another; or of its establishment, when already transferred. Of this nature are, 1. Private acts of parliament. 2. The king’s grants. 3. Fines. 4. Common recoveries.

              I. PRIVATE acts of parliament are, especially of the late years, become a very common mode of assurance. For it may sometimes happen, that, by the ingenuity of some, and the blunders of other practitioners, an estate is most grievously entangled by a multitude of contingent remainders, resulting trusts, springing uses, executory devises, and the like artificial contrivances; (a confusion unknown to the simple conveyances of the common law) so that it is out of the power of either the courts of law or equity to relieve the owner. Or it may sometimes happen, that, by the strictness or omissions of family settlements, the tenant of the estate is abridged of some reasonable power, (as letting leases, making a jointure for a wife, or the like) which power cannot be given him by the ordinary judges either in common law or equity. Or it may be necessary, in settling an estate, to secure it against the claims of infants or other persons under legal disabilities; who are not bound by any judgments or decrees of the ordinary courts of justice. In these, or other cases of the like kind, the transcendent power of parliament is called in, to cut the Gordian knot; and by a particular law, enacted for this very purpose, to unfetter an estate; to give its tenant reasonable powers; or to assure it to a purchaser, against the remote or latent claims of infants or disabled persons, by settling a proper equivalent in proportion to the interest so barred. This practice was carried to a great length in the year succeeding the restoration; by setting aside many conveyances alleged to have been made by constraint, or in order to screen the estates from being forfeited during the usurpation. And at last it proceeded so far, that, as the noble historian expresses it, [1] every man had raised an equity in his own imagination, that he thought ought to prevail against any descent, testament, or act of law, and to find relief in parliament: which occasioned the king at the close of the session to remark, [2] that the good old rules of law are the best security; and to wish, that men might not have too much cause to fear, that the settlements which they make of their estates shall be too easily unsettled when they are dead, by the power of parliament.

              ACTS of this kind are however at present carried on, in both houses, with great deliberation and caution; particularly in the house of lords they are usually referred to two judges, to examine and report the facts alleged, and to settle all technical forms. Nothing also is done without the consent, expressly given, of all parties in being and capable of consent, that have the remotest interest in the matter; unless such consent shall appear to be perversely and without any reason withheld. And, as was before hinted, an equivalent in money or other estate is usually settled upon infants, or persons not in esse, or not of capacity to act for themselves, who are to be concluded by this act. And a general saving is constantly added, at the close of the bill, of the right and interest of all persons whatsoever; except those whose consent so given or purchased, and who are therein particularly named.

              A LAW, thus made, thought it binds all parties to the bill, is yet looked upon rather as a private conveyance, than as the solemn act of the legislature. It is not therefore allowed to be a public, but a mere private statute; it is not printed or published among the other laws of the session; and no judge or jury is bound to take notice of it, unless the same be specially set forth and pleaded to them. It remains however enrolled among the public records of the nation, to be for ever preserved as a perpetual testimony of the conveyance or assurance so made or established.

              II. THE king’s grants are also matter of public record. For, as St. Germain says, [3] the king’s excellency is so high in the law, that no freehold may be given to the king, nor derived from him, but by matter of record. And to this end a variety of offices are erected, communicating in a regular subordination one with another, through which all the king’s grants must pass, and be transcribed, and enrolled; that the same may by narrowly inspected by his officers, who will inform him if any thing contained therein is improper, or unlawful to be granted. These grants, whether of lands, honors, liberties, franchises, or ought besides, are contained in charters, or letters patent, that is, open letters, literae patentes : so called because they are not sealed up, but exposed to open view, with the great seal pendant at the bottom; and are usually directed or addressed by the king to all his subjects at large. And therein they differ from certain other letters of the king, sealed also with his great seal, but directed to particular persons, and for particular purposes: which therefore, not being proper for public inspection, are closed up and sealed on the outside, and are thereupon called writs close, literae clausae ; and are recorded in the close-rolls, in the same manner as the others are in the patent-rolls.

              GRANTS or letters patent must first pass by bill: which is prepared by the attorney and solicitor general, in consequence of a warrant from the crown; and is then signed, that is, that is, superscribed at the top, with the king’s own sign manual, and sealed with his privy signet, which is always in the custody of the principal secretary of state; and then sometimes it immediately passes under the great seal, in which case the patent is subscribed in these words, ” per ipsum regem, by the king himself.” [4] Otherwise the course is to carry an extract of the bill to the keeper of the privy seal, who makes out a writ or warrant thereupon to the chancery; so that the sign manual is the warrant to the privy seal, and the privy seal is the warrant to the great seal: and in this last case the patent is subscribed, ” per breve de privato sigillo, by writ of privy seal.” [5] But there are some grants, which only pass through certain offices, as the admiralty or treasury, in consequence of a sign manual, without the confirmation of either the signet, the great, or the privy seal.

              THE manner of granting by the king, does not more differ from that by a subject, than the construction of his grants, when made. 1. A grant made by the king, at the suit of the grantee, shall be taken most beneficially for the king, and against the party: whereas the grant of a subject is construed most strongly against the grantor. Wherefore it is usual to insert in the king’s grants, that they are made, not at the suit of the grantee, but ” ex speciali gratia, certa scientia, et mero motu regis “ [“by the special favor, certain knowledge, and mere motion of the king”]; and then they have a more liberal construction. [6] 2. A subject’s grant shall be construed to include many things, besides what are expressed, if necessary for the operation of the grant. Therefore, in a private grant of the profits of land for one year, free ingress, egress, and regress, to cut and carry away those profits, are also inclusively granted: [7] and if a feoffment of land was made by a lord to his villein, this operated as a manumission; [8] for the was otherwise unable to hold it. But the king’s grant shall not inure to any other intent, than that which is precisely expressed in the grant. As, if he grants land to an alien, it operates nothing; for such grant shall not also inure to make him a denizen, that so he may be capable of taking by grant. [9] 3. When it appears, from the face of the grant, that the king is mistaken, or deceived, either in matter of fact or matter of law, as in case of false suggestion, misinformation, or misrecital of former grants; or if his own title to the thing granted be different from what he supposes; or if the grant be informal; or if he grants an estate contrary to the rules of law; in any of these cases the grant is absolutely void. [10] For instance; if the king grants lands to one and his heirs male, this is merely void: for it shall not be an estate-tail, because there want words of procreation, to ascertain the body, out of which the heirs shall issue: neither is it a fee-simple, as in common grants it would be; because it may reasonably be supposed, that the king meant to give no more than an estate-tail: [11] the grantee is therefore (if any thing) nothing more than tenant at will. [12] And, to prevent deceits of the king, with regard to the value of the estate granted, it is particularly provided by the statute 1 Hen. IV. c. 6. that no grant of his shall be good, unless, in the grantee’s petition for them, express mention be made of the real value of the lands.

              III. WE are next to consider a very usual species of assurance, which is also of record; viz. a fine of lands and tenements. In which it will be necessary to explain, 1. The nature of a fine; 2. its several kinds; and 3. its force and effect.

              1. A FINE is sometimes said to be a feoffment of record: [13] though it might with more accuracy be called, an acknowledgment of a feoffment on record. By which is to be understood, that it has at least the same force and effect with a feoffment, in the conveying and assuring of lands: though it is one of those methods of transferring estates of freehold by the common law, in which livery of seizin is not necessary to be actually given; the supposition and acknowledgment thereof in a court of record, however fictitious, inducing an equal notoriety. But, more particularly, a fine may be described to be an amicable composition or agreement of a suit, either actual or fictitious, by leave of the king or his justices; whereby the lands in question become, or are acknowledged to be, the right of one of the parties. [14] In its original it was founded on an actual suit, commenced at law for recovery of the possession of land; and the possession thus gained by such composition was found to be so sure and effectual, that fictitious actions were, and continue to be, every day commenced, for the sake of obtaining same security.

              A FINE is so called because it puts an end, not only to the suit thus commenced, but also to all other suits and controversies concerning the same matter. Or, as it is expressed in an ancient record of parliament, [15] 18 Edw. I. “non in regno Angliae providetur, vel est aliqua securitas major vel solennior, per quam aliquis statum certiorem habere possit, neque ad statum suum verificandum aliquid solennius testimonium producere, quam finem in curia domini regis levatum: qui quidem finis sic vocatur, eo quod finis et consummatio omnium placitorum esse debet, et hac de causa providebatur.” [“There is no greater or more common security provided in the kingdom of England, or by which a person can acquire a surer title, than by a fine levied in the king’s court: nor can any testimony be produced more customary for confirming a title. It is called a fine because it is finis, that is, the end and consummation of all suits; and for this purpose it was provided."] Fines indeed are of equal antiquity with the first rudiments of the law itself; are spoken of by Glanvil [16] and Bracton [17] in the reigns of Henry II, and Henry III, as things then well known and long established; and instances have been produced of them even before the Norman invasion. [18] So that the statute 18 Edw. I. called modus levandi fines [manner of levying fines], did not give them original, but only declared and regulated the manner in which they should be levied, or carried on. And that is as follows:

              1. THE party, to whom the land is too be conveyed or assured, commences an action or suit at law against the other, generally an action of covenant, by suing out a writ or praecipe, called a writ of covenant: [19] the foundation of which is a supposed agreement or covenant, that the one shall convey the lands to the other; on the breach of which agreement the action is brought. On this writ there is due to the king, by ancient prerogative, a primer fine, or a noble for every five marks of land sued for; that is, one tenth of the annual value. [20] The suit being thus commenced, then follows,

              2. THE licentia concordandi, or leave to agree the suit. [21] For, as soon as the action is brought, the defendant, knowing himself to be in the wrong, is supposed to make overtures of peace and accommodation to the plaintiff. Who, accepting them, but having, upon suing out the writ, given pledges to prosecute his suit, which he endangers if he now deserts it without license, he therefore applies to the court for leave to make the matter up. This leave is readily granted, but for it there is also another fine due to the king by his prerogative; which is an ancient revenue of the crown, and is called the king’s silver, or sometimes the post fine, with respect to the primer fine before-mentioned. And it is as much as the primer fine, and half as much more, or ten shillings for every five marks of land; that is, three twentieths of the supposed annual value. [22] 

              3. NEXT comes the concord, or agreement itself, [23] after leave obtained from the court; which is usually an acknowledgment from the deforciants (or those who keep the other out of possession) that the lands in question are the right of the complainant. And from this acknowledgment, or recognition of right, the party levying the fine is called the cognizor, and he to whom it is levied the cognizee. This acknowledgment must be made either openly in the court of common pleas, or before one of the judges of that court, or else before commissioners in the country, empowered by a special authority called a writ of dedimus potestatem [we have given power]; which judges and commissioners are bound by statute 18 Edw. I. St. 4. to take care that the cognizors be of full age, found memory, and out of prison. If there be any feme-covert among the cognizors, she is privately examined whether she does it willingly and freely, or by compulsion of her husband.

              BY these acts all the essential parts of a fine are completed; and, if the cognizor dies the next moment after the fine is acknowledged, provided it be subsequent to the day on which the writ is made returnable, [24] still the fine shall be carried on in all its remaining parts: of which the next is

              4. THE note of the fine: [25] which is only an abstract of the writ of covenant, and the concord; naming the parties, the parcels of land, and the agreement. This must be enrolled of record in the proper office, by direction of the statute 5 Hen. IV. c. 14.

              5. THE fifth part is the foot of the fine, or conclusion of it: which includes the whole matter, reciting the parties, day, year, and place, and before whom it was acknowledged or levied. [26] Of this there are indentures made, or engrossed, at the chirographer’s office, and delivered to the cognizor and the cognizee; usually beginning thus, ” haec est finalis concordia, this is the final agreement,” and then reciting the whole proceeding at length. And thus the fine is completely levied at common law.

              BY several statutes still more solemnities are superadded, in order to render the fine more universally public, and less liable to be levied by fraud or covin [deceit]. And, first, by 27 Edw. I. c. 1. the note of the fine shall be openly read in the court of common pleas, at two several days in one week, and during such reading all pleas shall cease. By 5 Hen. IV. c. 14. and 23 Eliz. c. 3. all the proceedings on fines either at the time of acknowledgment, or previous, or subsequent thereto, shall be enrolled of record in the court of common pleas. By 1 Ric. III. c. 7. confirmed and enforced by 4 Hen. VII. c. 24. the fine, after engrossment, shall be openly read and proclaimed in court sixteen times; viz. four times in the term in which it is made, and four times in each of the three succeeding terms; during which time all pleas shall cease: but this is reduced to once in each term by 31 Eliz. c. 2. and these proclamations are endorsed on the back of the record. [27] It is also enacted by 23 Eliz. c. 3. that the chirographer of fines shall every term write out a table of the fines levied in each county in that term, and shall affix them in some open part of the court of common pleas all the next term: and shall also deliver the contents of such table to the sheriff of every county, who shall at the next assizes fix the same in some open place in the court, for the more public notoriety of the fine.

              2. FINES, thus levied, are of four kinds. 1. What in our law French is called a fine ” sur cognizance de droit, come ceo que il ad de son done ;” or, a fine upon acknowledgment of the right of the cognizee, as that which he has of the gift of the cognizor. [28] This is the best and surest kind of fine; for thereby the deforciant, in order to keep his covenant with the plaintiff, of conveying to him the lands in question, and at the same time to avoid the formality of an actual feoffment, or gift in possession, to have been made by him to the plaintiff. This fine is therefore said to be a feoffment of record; the livery thus acknowledged in court, being equivalent to an actual livery: so that this assurance is rather a confession of a former conveyance, than a conveyance now originally made; for the deforciant, or cognizor, acknowledges, cognoscit, the right to be in the plaintiff, or cognizee, as that which he has de son done, of the proper gift of himself, the cognizor. 2. A fine ” sur cognizance de droit tantum,” or, upon acknowledgment of the right merely; not with the circumstance of a preceding gift from the cognizor. This is commonly used to pass a reversionary interest, which is in the cognizor. For of such reversions there can be no feoffment, or donation with livery, supposed; as the possession during the particular estate belongs to a third person. [29] It is worded in this manner; “that “the cognizor acknowledges the right to be in the cognizee; and “grants for himself and his heirs, that the reversion, after the “particular estate determines, shall go to the cognizee. [30] 3. A fine ” sur concessit “ is where the cognizor, in order to make an end of disputes, though he acknowledges no precedent right, yet grants to the cognizee an estate de novo, usually for life or years, by way of supposed composition. And this may be done reserving a rent, or the like: for it operates as a new grant. [31] 4. A fine “fur done, grant et render,” is a double fine, comprehending the fine fur cognizance de droit come ceo, etc, and the fine sur concessit ; and may be used to create particular limitations of estate: whereas the fine sur cognizance de droit come ceo, etc., conveys nothing but an absolute estate, either of inheritance or at least of freehold. [32] In this last species of fine, the cognizee, after the right is acknowledged to be in him, grants back again, or renders to the cognizor, or perhaps to a stranger, some other estate in the premises. But, in general, the first species of fine, ” sur cognizance de droit come ceo, etc.,” is the most used, as it conveys a clean and absolute freehold, and gives the cognizee a seizin in law, without any actual livery; and is therefore called a fine executed, whereas the others are but executory.

              3. WE are next to consider the force and effect of a fine. These principally depend, at this day, on the common law, and the two statutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. c. 36. The ancient common law, with respect to this point, is very forcibly declared by the statute 18 Edw. I. in these words. “And the reason, why such solemnity is required in the passing of a fine, is this; because the fine is so high a bar, and of so great force, and of a nature so powerful in itself, that it precludes not only those which are parties and privies to the fine, and their heirs, but all other persons in the world, who are of full age, out of prison, of sound memory, and within the four seas the day of the fine levied; unless they put in their claim within a year and a day.” But this doctrine, of barring the right by non-claim, was abolished for a time by a statute made in 34 Edw. I. c. 16. which admitted persons to claim, and falsify a fine, at any indefinite distance: [33] whereby, as Sir Edward Coke observes, [34] great contention arose, and few men were sure of their possessions, till the parliament held 4 Hen. VII reformed that mischief, and excellently moderated between the latitude given by the statute and the rigor of the common law. For the statute, then made, [35] restored the doctrine of non claim; but extended the time of claim. So that now, by that statute, the right of all strangers whatsoever is bound unless they make claim, not within one year and a day, as by the common law, but within five years after proclamations made: except feme-coverts, infants, prisoners, persons beyond the seas, and such as are not of whole mind; who have five years allowed to them and their heirs, after the death of their husbands, their attaining full age, recovering their liberty, returning into England, or being restored to their right mind.

              IT seems to have been the intention of that politic prince, king Henry VIII, to have covertly by this statute extended fines to have been a bar of estates-tail, in order to unfetter the more easily the estates of his powerful nobility, and lay them more open to alienations; being well aware that power will always could, by mere implication, be adjudged a sufficient bar, (which they were expressly declared not to be by the statute de donis) the statute 32 Hen. VIII. c. 36. was thereupon made; which removes all difficulties, by declaring that a fine levied by any person of full age, to whom or to whose ancestors lands have been entailed, shall be a perpetual bar to them and their heirs claiming by force of such entail: unless the fine be levied by a woman after the death of her husband, of lands which were, by the gift of him or his ancestor, assigned to her in tail for her jointure; [36] or unless it be of lands entailed by act of parliament or letters patent, and whereof the reversion belongs to the crown.

              FROM this view of the common law, regulated by these statute, it appears, that a fine is a solemn conveyance on record from the cognizor to the cognizee, and that the persons bound by a fine are parties, privies, and strangers.

              THE parties are either the cognizors, or cognizes; and these are immediately concluded by the fine, and barred of any latent right they might have, even though under the legal impediment of coverture. And indeed, as this is almost the only act that a feme-covert, or married woman, is permitted by law to do, (and that because she is privately examined as to her voluntary consent, which removes the general suspicion of compulsion by her husband) it is therefore the usual and almost the only safe method, whereby she can join in the sale, settlement, or encumbrance, of any estate.

              PRIVIES to a fine are such as are any way related to the parties who levy the fine, and claim under them by any right of blood, or other right of representation. Such as are the heirs general of the cognizor, the issue in tail since the statute of Henry the eighth, the vendee, the devisee and all others who must make title by the persons who levied the fine. For the act of the ancestor shall bind the heir, and the act of the principal his substitute, or such as claim under any conveyance made by him subsequent to the fine so levied. [37] 

              STRANGERS to a fine are all other persons in the world, except only parties and privies. And these are also bound by a fine, unless, within five years after proclamations made, they interpose their claim; provided they are under no legal impediments, and have then a present interest in the estate. The impediments, as has before been said, are coverture, infancy, imprisonment, insanity, and absence beyond sea: and persons, who are thus incapacitated to prosecute their rights, have fine years allowed them to put in their claims after such impediments are removed. Persons also that have not a present, but a future interest only, as those in remainder or reversion, have five years allowed them to claim in, from the time that such right accrues. [38] And if within that time they neglect to claim, or (by the statute 4 Ann. c. 16.) if they do not bring an action to try the right, within one year after making such claim, and prosecute the same with effect, all persons whatsoever are barred of whatever right they may have, by force of the statute of non-claim.

              BUT, in order to make a fine of any avail at all, it is necessary that the parties should have some interest or estate in the lands to be affected by it. Else it were possible that two strangers, by a mere confederacy, might without any risque defraud the owners by levying fines of their lands; for if the attempt be discovered, they can be no sufferers, but must only remain instatu quo [as they were]: whereas if a tenant for life or years levies a fine, it is an absolute forfeiture of his estate to the remainder-man or reversioner, [39] if claimed in proper time. It is not therefore to be supposed that such tenants will frequently run so great a hazard; but if they do, and the claim is not duly made within five years after their respective terms expire, [40] the estate is for ever barred by it. Yet where a stranger, whose presumption cannot thus be punished, officiously interferes in an estate which in no wise belongs to him, his fine is of no effect; and may at any time be set aside (unless by such as are parties or privies thereunto [41]) by pleading that ” partes finis nihil habuerunt “ [“the parties to the fine had no interest in the land”]. And thus much for the conveyance or assurance by fine: which not only like other conveyances binds the grantor himself, and his heirs; but also all mankind, whether concerned in the transfer or no, if they fail to put in their claims within the time allotted by law.

              IV. THE fourth species of assurance, by matter of record, is a common recovery. Concerning the original of which, it was formerly observed, [42] that common recoveries were invented by the ecclesiastics to elude the statutes of mortmain; and afterwards encouraged by the finesse of the courts of law in 12 Edw. IV. in order to put an end to all fettered inheritances, and bar not only estates-tail, but also all remainders and reversions expectant thereon. I am now therefore only to consider, first, the nature of a common recovery; and, secondly, its force and effect.

              I. AND, first, the nature of it; or what a common recovery is. A common recovery is so far like a fine, that it is a suit or action, either actual or fictitious: and in it the lands are recovered against the tenant of the freehold; which recovery, being a supposed adjudication of the right, binds all persons, and vests a free and absolute fee-simple in the recoveror. A recovery therefore being in the nature of an action at law, not immediately compromised like a fine, but carried on through every regular stage of proceeding, I am greatly apprehensive that its form and method will not be easily understood by the student, who is not yet acquainted with the course of judicial proceedings; which cannot be thoroughly explained, till treated of at large in the third book of these commentaries. However I shall endeavor to state its nature and progress, as clearly and concisely as I can; avoiding, as far as possible, all technical terms, and phrases not hitherto interpreted.

              LET us, in the first place, suppose David Edwards [43] to be tenant of the freehold, and desirous to suffer a common recovery, in order to bar all entails, remainders, and reversions, and to convey the same in fee-simple to Francis Golding. To effect this, Golding is to bring an action against him for the lands; and he accordingly sues out a writ, called a praecipe quod reddat [command him to restore], because those were its initial or most operative words, when the law proceedings were in Latin. In this writ the demandant Golding alleges, that the defendant Edwards (here called the tenant) has no legal title to the land; but that he came into possession of it after one Hugh Hunt had turned the demandant out of it. [44] The subsequent proceedings are made up into a record or recovery roll, [45] in which the writ and complaint of the demandant are first recited: whereupon the tenant appears, and calls upon one Jacob Morland, who is supposed, at the original purchase, to have warranted the title to the tenant; and thereupon he prays, that the said Jacob Morland may be called in to defend the title which he so warranted. This is called the voucher, vocatio, or calling of Jacob Morland to warranty; and Morland is called the vouchee. Upon this, Jacob Morland, the vouchee, appears, is impleaded, and defends the title. Whereupon Golding, the demandant, desires leave of the court to imparl, or confer with the vouchee in private; which is (as usual) allowed him. And soon afterwards the demandant, Golding, returns to court, but Morland the vouchee disappears, or makes default. Whereupon judgment is given for the demandant, Golding, now called the recoveror, to recover the lands in question against the tenant, Edwards, who is now the recoveree: and Edwards has judgment to recover of Jacob Morland lands of equal value, in recompense for the lands so warranted by him, and now lost by his default; which is agreeable to the doctrine of warranty mentioned in the preceding chapter. [46] This is called the recompense, or recovery in value. But Jacob Morland having no lands of his own, being usually the cryer of the court (who, from being frequently thus vouched, is called the common vouchee) it is plain that Edwards has only a nominal recompense for the lands so recovered against him by Golding; which lands are now absolutely vested in the said recoveror by judgment of law, and seizin thereof is delivered by the sheriff of the county. So that this collusive recovery operates merely in the nature of a conveyance in fee-simple, from Edwards the tenant in tail, to Golding the purchaser.

              THE recovery, here described, is with a single voucher only; but sometimes it is with double, treble, or farther voucher, as the exigency of the case may require. And indeed it is now usual always to have a recovery with double voucher at the least; by first conveying an estate of freehold to any indifferent person, against whom the praecipe is brought; and then he vouches the tenant in tail, who vouches over the common vouchee. [47] For, if a recovery be had immediately against tenant in tail, it bars only such estate in the premises of which he is then actually seized; whereas if the recovery be had against another person, and the tenant in tail be vouched, it bars every latent right and interest which he may have in the lands recovered. [48] If Edwards therefore be tenant of the freehold in possession, and John Barker be tenant in tail in remainder, here Edwards does first vouch Barker, and then Barker vouches Jacob Morland the common vouchee; who is always the last person vouched, and always makes default: whereby the demandant Golding recovers the land against the tenant Edwards, and Edwards recovers a recompense of equal value against Barker the first vouchee; who recovers the like against Morland the common vouchee, against whom such ideal recovery in value is always ultimately awarded.

              THIS supposed recompense in value is the reason why the issue in tail is held to be barred by a common recovery. For, if the recoveree should ever obtain a recompense in lands from the common vouchee (which there is a possibility in contemplation of law, though a very improbable one, of his doing) these lands would supply the place of those so recovered from him by collusion, and would descend to the issue in tail. [49] This reason will also hold, with equal force, as to most remainder-men and reversioners; to whom the possibility will remain in and revert, as a full recompense for the reality, which they were otherwise entitled to: but it will not always hold; and therefore, as Pigott says, [50] the judges have been even astuti [cunning], in inventing other reasons to maintain the authority of recoveries. And, in particular, it has been said, that, though the estate-tail is gone from the recoveree, yet it is not destroyed, but only transferred; and still subsists, and will ever continue to subsist (by construction of law) in the recoveror, his heirs, and assigns: and, as the estate-tail so continues to subsist for ever, the remainders or reversions expectant on the determination of such estate-tail can never take place.

              TO such awkward shifts, such subtle refinements, and such strange reasoning, were our ancestors obliged to have recourse, in order to get the better of that stubborn statute de donis. The design, for which these contrivances were set on foot, was certainly laudable; the unrivetting the fetters of estates-tail, which were attended with a legion of mischiefs to the commonwealth: but, while we applaud the end, we cannot but admire the means. Our modern courts of justice have indeed adopted a more manly way of treating the subject; by considering common recoveries in no other light, than as the formal mode of conveyance, by which tenant in tail is enabled to aliene his lands. But, since the ill consequences of fettered inheritances are now generally seen and allowed, and of course the utility and expedience of setting them at liberty are apparent; it has often been wished, that the process of this conveyance was shortened, and rendered less subject to niceties, by either totally repealing the statute de donis, which perhaps, by reviving the old doctrine of conditional fees, might give birth to many litigations: or by vesting in every tenant in tail of full age the same absolute fee-simple at once, which now he may obtain whenever he pleases, by the collusive fiction of a common recovery; though this might possibly bear hard upon those in remainder or reversion, by abridging the chances they would otherwise frequently have, as no recovery can be suffered in the intervals between term and term, which sometimes continue for near five months together: or, lastly, by empowering the tenant in tail to bar the estate-tail by a solemn deed, to be made in term time and enrolled in some court of record; which is liable to neither of the other objections, and is warranted not only by the usage of our American colonies, but by the precedent of the statute [51] 21 Jac. I. c. 19. which, in case of a bankrupt tenant in tail, empowers his commissioners to sell the estate at any time, by deed indented and enrolled. And if, in so national a concern, the emoluments of the officers, concerned in passing recoveries, are thought to be worthy attention, those might be provided for in the fees to be paid upon each enrollment.

              2. THE force and effect of common recoveries may appear, from what has been said, to be an absolute bar not only of all estates-tail, but of remainders and reversions expectant on the determination of such estates. So that a tenant in tail may, by this method of assurance, convey the lands held in tail to the recoveror his heirs and assigns, absolutely free and discharged of all conditions and limitations in tail, and of all remainders and reversions. But, by statute 34 & 35 Hen. VIII. c. 20. no recovery had against tenant in tail, of the king’s gift, whereof the remainder or reversion is in the king, shall bar such estate-tail, or the remainder or reversion of the crown. And by the statute 11 Hen. VII. c. 20. no woman, after her husband’s death, shall suffer a recovery of lands settled on her in tail by way of jointure by her husband or any of his ancestors. And by statute 14 Eliz. c. 8. no tenant for life, of any sort, can suffer a recovery, so as to bind them in remainder or reversion. For which reason, if there be tenant for life, with remainder in tail, and other remainders over, and the tenant for life is desirous to suffer a valid recovery; either he, or the tenant to the praecipe by him made, must vouch the remainder-man in tail, otherwise the recovery is void: but if he does vouch such remainder-man, and he appears and vouches the common vouchee, it is then good; for if a man be vouched and appears, and suffers the recovery to be had, it is as effectual to bar the estate-tail as if he himself were the recoveree. [52] 

              IN all recoveries it is necessary that the recoveree, or tenant to the praecipe, as he is usually called, be actually seized of the freehold, else the recovery is void. [53] For all actions, to recover the seizin of lands, must be brought against the actual tenant of the freehold, else the suit will lose its effect; since the freehold cannot be recovered of him who has it not. And, though these recoveries are in themselves fabulous and fictitious, yet it is necessary that there be actores fabulae [actors of the fiction], properly qualified. But the nicety thought by some modern practitioners to be requisite in conveying the legal freehold, in order to make a good tenant to the praecipe, is removed by the provisions of the statute 14 Geo. II. c. 20. which enacts, with a retrospect and conformity to the ancient rule of law, [54] that, though the legal freehold be vested in lessees, yet those who are entitled to the next freehold estate in remainder or reversion may make a good tenant to the praecipe: and that, though the deed or fine which creates such tenant be subsequent to the judgment of recovery, yet, if it be in the same term, the recovery shall be valid in law: and that, though the recovery itself do not appear to be entered, or be not regularly entered, on record, yet the deed to make a tenant to the praecipe, and declare the uses of the recovery, shall after a possession of twenty years be sufficient evidence, on behalf of a purchaser for valuable consideration, that such recovery was duly suffered. And this may suffice to give the student a general idea of common recoveries, the last species of assurances by matter of record.

              BEFORE I conclude this head, I must add a word concerning deeds to lead, or to declare, the uses of fines, and of recoveries. For if they be levied or suffered without any good consideration, and without any uses declared, they, like other conveyances, inure only to the use of him who levies or suffers them. [55] And if a consideration appears, yet as the most usual fine, “fur cognizance de droit come ceo, etc,” conveys an absolute estate, without any limitations, to the cognizee; and as common recoveries do the same to the recoveror; these assurances could not be made to answer the purpose of family settlements, (wherein a variety of uses and designations is very often expedient) unless their force and effect were subjected to the direction of other more complicated deeds, wherein particular uses can be more particularly expressed. The fine or recovery itself, like a power once gained in mechanics, may be applied and directed to give efficacy to an infinite variety of movements, in the vast and intricate machine of a voluminous family settlement. And, if these deeds are made previous to the fine or recovery, they are called deeds to lead the uses; if subsequent, deeds to declare them. As, if A tenant in tail, with remainder to himself in fee, would settle his estate on B for life, remainder to C in tail, remainder to D in fee; this is what by law he has no power of doing effectually, while his own estate-tail is in being. He therefore usually covenants to levy a fine (or, if there be any remainders over, to suffer a recovery) to E, and that the same shall inure to the uses in such settlement mentioned. This is now a deed to lead the uses of the fine or recovery; and the fine when levied, or recovery when suffered, shall inure to the uses so specified and no other. For though E, the conusee or recoveree, has a fee-simple vested in himself by the fine or recovery; yet, by the operation of this deed, he becomes a mere instrument or conduit-pipe, seized only to the use of B, C, and D, in successive order: which use is executed immediately, by force of the statute of uses. [56] Or, if a fine or recovery be had without any previous settlement, and a deed be afterwards made between the parties, declaring the uses to which the same shall be applied, this will be equally good, as if it had been expressly levied or suffered, in consequence of a deed directing its operation to those particular uses. For y statute 4 & 5 Ann. c. 16. indentures to declare the uses of fines and recoveries, made after the fines and recoveries had and suffered, shall be good and effectual in law, and the fine and recovery shall inure to such uses, and be esteemed to be only in trust, notwithstanding the statute of frauds 29 Car. II. c. 3. enacts, that all trusts shall be declared in writing, at (and not after) the time when such trusts are created.
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              CHAPTER THE TWENTY SECOND.

                Of Alienation by Special Custom↩

              WE are next to consider assurances by special custom, obtaining only in particular places, and relative only to a particular species of real property. This therefore is a very narrow title; being confined to copyhold lands, and such customary estates, as are held in ancient demesne, or in manors of a similar nature: which, being of a very peculiar kind, and originally no more than tenancies in pure or privileged villenage, were never alienable by deed; for, as that might tend to defeat the lord of his seigniory, it is therefore a forfeiture of a copyhold. [1] Nor are they transferable by matter of record, even in the king’s courts, but only in the court baron of the lord. The method of doing this is generally by surrender; though in some manors, by special custom, recoveries may be suffered of copyholds: [2] but these differing in nothing material from recoveries of free land, save only that they are not suffered in the king’s courts, but in the court baron of the manor, I shall confine myself to conveyances by surrender, and their conveyances.

              SURRENDER, sursumredditio, is the yielding up of the estate by the tenant into the hands of the lord, for such purposes as in the surrender are expressed. As, it may be, to the use and be-hoof of A and his heirs; to the use of his own will; and the like. The process, in most manors, is, that the tenant comes to the steward, either in court, (or, if the custom permits, out of court) or else to two customary tenants of the same manor, provided that also have a custom to warrant it; and there by delivering up a rod, a glove or other symbol, as the custom directs, resigns into the hands of the lord, by the hands and acceptance of his said steward, or of the said two tenants, all his interest and title to the estate; in trust to be again granted out by the lord, to such persons and for such uses as are named in the surrender, and the custom of the manor will warrant. If the surrender be made out of court, then at the next or some subsequent court, the jury or homage must present and find it upon their oaths; which presentment is an information to the lord or his steward of what has been transacted out of court. Immediately upon such surrender in court, or upon presentment of a surrender made out of court, the lord by his steward grants the same land again to cestuy que use, (who is sometimes, though rather improperly, called the surrenderee) to hold by the ancient rents and customary services; and thereupon admits him tenant to the copyhold, according to the form and effect of the surrender, which must be exactly pursued. And this is done by delivering up to the new tenant the rod, or glove, or the like, in the name, and as the symbol, of corporal seizin of the lands and tenements. Upon which admission he pays a fine to the lord, according to the custom of the manor, and takes the oath of fealty.

              IN this brief abstract, of the manner of transferring copyhold estates, we many plainly trace the visible footsteps of the feudal institutions. The fief, being of a base nature and tenure, is inalienable without the knowledge and consent of the lord. For this purpose it is resigned up, or surrendered into his hands. Custom, and the indulgence of the law, which favors liberty, has now given the tenant a right to name his successor; but formerly it was far otherwise. And I am apt to suspect that this right is of much the same antiquity with the introduction of uses with respect to freehold lands: for the alienee of a copyhold had merely jus fiduciarium [a right in trust], for which there was no remedy at law, but only by subpoena in chancery. [3] When therefore the lord had accepted a surrender of his tenant’s interest, upon confidence to re-grant the estate to another person, either then expressly named or to be afterwards named in the tenant’s will, the chancery enforced this trust as a matter of conscience; which jurisdiction, though seemingly new in the time of Edward IV, [4] was generally acquiesced in, as it opened the way for the alienation of copyholds, as well as of freehold estates, and as it rendered the use of them both equally devisable by testament. Yet, even to this day, the new tenant cannot be admitted but by composition with the lord, and paying him a fine by way of acknowledgment for the license of alienation. Add to this the plain feudal investiture, by delivering the symbol of seizin in presence of the other tenants in open court; “quando hasta vel aliud corporeum quidlibet porrigitur a domino se investituram facere dicente; quae saltem coram duobus vasallis solemniter fieri debet” [5]  [“when a spear, or other corporeal thing, is presented by the lord, saying, that he hereby invested him; which should be solemnly done in the presence of at least two vassals”]: and, to crown the whole, the oath of fealty annexed, the very bond of feudal subjection. From all which we may fairly conclude, that, had there been no other evidence of the fact in the rest of our tenures and estates, the very existence of copyholds, and the manner in which they are transferred, would incontestably prove the very universal reception, which this northern system of property for a long time obtained in this island; and which communicated itself, or at least its similitude, even to our very villeins and bondmen.

              THIS method of conveyance is so essential to the nature of a copyhold estate, that it cannot possibly be transferred by any other assurance. No feoffment, fine, or recovery (in the king’s courts) has any operation thereupon. If I would exchange a copyhold estate with another, I cannot do it by an ordinary deed of exchange at the common law; but we must surrender to each other’s use, and the lord will admit us accordingly. If I would devise a copyhold, I must surrender it to the use of my last will and testament; and in my will I must declare my intentions, and name a devisee, who will then be entitled to admission. [6] 

              IN order the more clearly to apprehend the nature of this peculiar assurance, let us take a separate view of its several parts; the surrender, the presentment, and the admittance.

              1. A SURRENDER, by an admittance subsequent whereto the conveyance is to receive its perfection and confirmation, is rather a manifestation of the alienor’s intention, than a transfer of any interest in possession. For, till admittance of cestuy que use, the lord takes notice of the surrenderor as his tenant; and he shall receive the profits of the land to his own use, and shall discharge all services due to the lord. Yet the interest remains in him not absolutely, but sub modo [to a degree]; for he cannot pass away the land to any other, or make it subject to any other encumbrance than it was subject to at the time of the surrender. But no manner of legal interest is vested in the nominee before admittance. If he enters, he is a trespasser and punishable in an action of trespass: and if he surrenders to the use of another, such surrender is merely void, and by no matter ex post facto can be confirmed. For though he be admitted in pursuance of the original surrender, and thereby acquires afterwards a sufficient and plenary interest as absolute owner, yet his second surrender previous to his own admittance is absolutely void ab initio; because at the time of such surrender he had but a possibility of an interest, and could therefore transfer nothing: and no subsequent admittance can make an act good, which was ab initio void. Yet, though upon the original surrender the nominee has but a possibility, it is however such a possibility, as may whenever he pleases be deprived or deluded of the effect and fruits of the surrender; but if the lord refuse to admit him, he is compellable to do it by a bill in chancery or a mandamus: [7] and the surrenderor can in no wise defeat his grant; his hands being for ever bound from disposing of the land in any other way, and his mouth forever stopped from revoking or countermanding his own deliberate act; [8] except in the case of a surrender to the use of his will, which is always revocable. [9] 

              2. AS to the presentment: that, by the general custom of manors, is to be made at the next court baron immediately after the surrender; but by special custom in some places it will be good, though made at the second or other subsequent court. And it is to be brought into court by the same persons that took the surrender, and then presented by the homage; and in al points material must correspond with the true tenor of the surrender itself. And therefore, if the surrender be conditional, and the presentment be absolute, both the surrender, presentment, and admittance thereupon are wholly void: [10] the surrender, as being never truly presented; the presentment, as being false; and the admittance, as being founded on such nature presentment. If a man surrenders out of court, and dies before presentment, and presentment be made after his death, according to the custom, this is sufficient. [11] So too, if cestuy que use dies before presentment, yet, upon presentment made after his death, his heir according to the custom shall be admitted. The same law is, if those, into whose hands the surrender is made, die before presentment; for, upon sufficient proof in court that such a surrender was made, the lord shall be compelled to admit accordingly. And if the steward, the tenants, or others into whose hands such surrender is made, do refuse or neglect to bring it in to be presented, upon a petition preferred to the lord in his court baron the party grieved shall find remedy. But if the lord will not do him right and justice, he may sue both the lord, and them that took the surrender, in chancery, and shall there find relief. [12] 

              3. ADMITTANCE is the last stage, or perfection, of copyhold assurances. And this is of three sorts: first, an admittance upon a voluntary grant from the lord; secondly, an admittance upon surrender by the former tenant; and thirdly, an admittance upon a descent from the ancestor.

              IN admittances, even upon a voluntary grant from the lord, when copyhold lands have escheated or reverted to him, the lord is considered as an instrument. For, though it is in his power to keep the lands in his own hands, or to dispose of them at his pleasure, by granting an absolute fee-simple, a freehold, or a chattel interest therein; and quite to change their nature from copyhold to socage tenure, so that he may well be reputed their absolute owner and lord; yet, if he will still continue to dispose of them as copyhold, he is bound to observe the ancient custom precisely in every point, and can neither in tenure nor estate introduce any kind of alteration; for that were to create a new copyhold: wherefore in this respect the law accounts him custom’s instrument. For if a copyhold for life falls into the lord’s hands, by the tenant’s death, though the lord may destroy the tenure and enfranchise the land, yet if he grants it out again by copy, he can neither add to nor diminish the ancient rent, nor make any the minutest variation in other respects: [13] nor is the tenant’s estate, so granted, subject to any charges or encumbrances by the lord. [14] 

              IN admittances upon surrender, of another, the lord is to no intent reputed as owner, but wholly as an instrument: and the tenant admitted shall likewise be subject to no charges or encumbrances of the lord; for his claim to the estate is solely under him that made the surrender. [15] 

              AND, as is admittances upon surrenders, so in admittances upon descents by the death of the ancestor, the lord is used as a mere instrument; and, as no manner of interest passes into him by the surrender or the death of his tenant, so no interest passes out of him by the act of admittance. And therefore neither in the one case, nor the other, is any respect had to the quantity or quality of the lord’s estate in the manor. For whether he be tenant in fee or for years, whether he be in possession by right or by wrong, it is not material; since the admittances made by him shall not be impeached on account of his title, because they are judicial, or rather ministerial, acts, which every lord in possession is bound to perform. [16] 

              ADMITTANCES, however, upon surrender differ from admittances upon descent in this; that by surrender nothing is vested in cestuy que use before admittance, no more than in voluntary admittances; but upon descent the heir is tenant by copy immediately upon the death of his ancestor: not indeed to all intents and purposes, for he cannot be sworn on the homage nor maintain an action in the lord’s court as tenant; but to most intents the law takes notice of him ancestor, especially where he is concerned with any stranger. He may enter into the land before admittance; may take the profits; may punish any trespass done upon the ground; [17] nay, upon satisfying the lord for his fine due upon the descent, may surrender into the hands of the lord to whatever use he pleases. For which reasons we may conclude, that the admittance of an heir is principally for the benefit of the lord, to entitle him to his fine, and not so much necessary for the strengthening and completing the heir’s title. Hence indeed an observation might arise, that if the benefit, which the heir is to receive by the admittance, is not equal to the charges of the fine, he will never come in and be admitted to his copyhold in court; and so the lord may be defrauded of his fine. But to this we may reply in the words of Sir Edward Coke, [18] “I assure myself, if it were in the election of the heir to be admitted or not to be admitted, he would be best contented without admittance; but the custom in every manor is in this point compulsory. For, either upon pain of forfeiture of their copyhold, or of incurring some great penalty, the heirs of copyholds are enforced, in every manor, to come into court and be admitted according to the custom, within a short time after notice given of their ancestor’s decease.”
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              CHAPTER THE TWENTY THIRD.

                Of Alienation by Devise↩

              THE last method of conveying real property, is by devise, or disposition contained in a man’s last will and testament. And, in considering this subject, I shall not a present inquire into the nature of wills and testaments, which are more properly the instruments to convey personal estates; but only into the original and antiquity of devising real estates by will, and the construction of the several statutes upon which that power is now founded.

              IT seems sufficiently clear, that, before the conquest, lands were devisable by will. [1] But, upon the introduction of the military tenures, the restraint of devising lands naturally took place, as a branch of the feudal doctrine of non-alienation without the consent of the lord. [2] And some have questioned, whether this restraint (which we may trace even from the ancient Germans [3]) was not founded upon truer principles of policy, than the power of wantonly disinheriting the heir by will, and transferring the estate, through the dotage or caprice of the ancestor, from those of his blood to utter strangers. For this, it is alleged, maintained the balance of property, and prevented one man from growing too big or powerful for his neighbors; since it rarely happens, that the same man is heir to many others, though by art and management he may frequently become their devisee. Thus the ancient law of the Athenians directed that he estate of the deceased should always descend to his children; or, on failure of lineal descendants, should go the collateral relations: which had an admirable effect in keeping up equality and preventing the accumulation of estates. But when Solon [4] made a slight alteration, by permitting them (though only on failure of issue) to dispose of their lands by testament, and devise away estates from the collateral heir, this soon produced an excess of wealth in some, and of poverty in others: which, by a natural progression, first produced popular tumults and dissensions; and these at length ended in tyranny, and the utter extinction of liberty; which was quickly followed by a total subversion of their state and nation. On the other hand, it would now seem hard, on account of some abuses, (which are the natural consequence of free agency, when coupled with human infirmity) to debar the owner of lands from distributing them after his death, as the exigence of his family affairs, or the justice due to his creditors, may perhaps require. And this power, if prudently managed, has with us a peculiar property; by preventing the very evil which resulted from Solon’s institution, the too great accumulation of property: which is the natural con of our doctrine of succession by primogeniture, to which the Athenians were strangers. Of this accumulation the ill effects were severely felt even in the feudal times; but it should always be strongly discouraged in a commercial country, whose welfare depends on the number of moderate fortunes engaged in the extension of trade.

              HOWEVER this be, we find that, by the common law of England since the conquest, no estate, greater than for term of years, could be disposed of by testament; [5] except only in Kent, and in some ancient burghs, and a few particular manors, where their Saxon immunities by special indulgence subsisted. [6] And though the feudal restraint on alienations by deed vanished very early, yet this on wills continued for some centuries after; from an apprehension of infirmity and imposition on the testator in extremis, which made such devises suspicious. Besides, in devises there was wanting that general notoriety, and public designation of the successor, which in descents is apparent to the neighborhood, and which the simplicity of the common law always required in every transfer and new acquisition of property.

              BUT when ecclesiastical ingenuity had invented the doctrine of uses, as a thing distinct from the land, uses began to be devised very frequently, [7] and the devisee of the use could in chancery compel its execution. For it is observed by Gilbert, [8] that, as the popish clergy then generally sat in the court of chancery, they considered that men are most liberal when they can enjoy their possessions no longer; and therefore at their death would choose to dispose of them to those, who, according to the superstition of the times, could intercede for their happiness in another world. But, when the statute of uses [9] had annexed the possession to the use, these uses, being now the very land itself, became no longer devisable: which might have occasioned a great revolution in the law of devises, had not the statute of wills been made about five years after, viz. 32. Hen. III. c. 1. explained by 34 Hen. VIII. c. 5. which enacted, that all persons being seized in fee-simple (except feme-coverts, infants, idiots, and persons of nonsane memory) might by will and testament in writing devise to any other person, but not to bodies corporate, two thirds of their lands, tenements, and hereditaments, held in chivalry, and the whole of those held in socage: which now, through the alteration of tenures by the statute of Charles the second, amounts to the whole of their landed property, except their copyhold tenements.

              CORPORATIONS were excepted in these statutes, to prevent the extension of gifts in mortmain; but now, by construction of the statute 43 Eliz. c. 4. it is held, that a devise to a corporation for a charitable use is valid, as operating in the nature of an appointment, rather than of a bequest. And indeed the piety of the judges has formerly carried them great lengths in supporting such charitable uses; [10] it being held that the statute of Elizabeth, which favors appointment to charities, supersedes and repeals all former statutes, [11] and supplies all defects of assurances: [12] and therefore not only a devise to a corporation, but a devise by a copyhold tenant without surrendering to the use of his will, [13] and a devise (nay even a settlement) by tenant in tail without either fine or recovery, if made to a charitable use, are good by way of appointment. [14] 

              WITH regard to devises in general, experience soon showed how difficult and hazardous a thing it is, even in matters of public utility, to depart from the rules of the common law; which are so nicely constructed and so artificially connected together, that the least breach in any one of them disorders for a time the texture of the whole. Innumerable frauds and perjuries were quickly introduced by this parliamentary method of inheritance: for so loose was the construction made upon this act by the courts of law, that bare notes in the hand writing of another person were allowed to be good wills within the statute. [15] To remedy which, the statute of frauds and perjuries, 29 Car. II. c. 3. directs, that all devises of lands and tenements shall not only be in writing, but signed by the testator, or some other person in his presence, and by his express direction; and be subscribed, in his presence, by three or four credible witnesses. And a similar solemnity is requisite for revoking a devise.

              IN the construction of this last statute, it has been adjudged that the testator’s name, written with his own hand, at the beginning of his will, as, “I John Mills do make this my last will and testament,” is a sufficient signing, without any name at the bottom; [16] though the other is the safer way. It has also been determined, that though the witnesses must all see the testator sign, or at least acknowledge the signing, yet they may do it at different times. [17] But they must all subscribe their names as witnesses in his presence, lest by any possibility they should mistake the instrument. [18] And, in a case determined about twenty years ago, [19] the judges were extremely strict in regard to the credibility, or rather the competency, of the witnesses: for they would not allow any legatee, nor by consequence a creditor, where the legacies and debts were charged on the real estate, to be a competent witness to the devise, as being too deeply concerned in interest not to wish the establishment of the will; for, if it were established, he gained a security for his legacy or debt from the real estate, whereas otherwise he had no claim but on the personal assets. This determination however alarmed many purchasers and creditors, and threatened to shake most of the titles in the kingdom, that depended on devises by will. For, if the will was attested by a servant to whom wages were due, by the apothecary or attorney whose very attendance made them creditors, or by the minister of the parish who had any demand for tithes or ecclesiastical dues, (and these are the persons most likely to be present in the testator’s last illness) and if in such case the testator had charged his real estate with the payment of his debts, the whole will, and every disposition therein, so far as related to real property, were held to be utterly void. This occasioned the statute 25 Geo. II. c. 6. which restored both the competency and the credit of such legatees, by declaring void al legacies given to witnesses, and thereby removing all possibility of heir interest affecting their testimony. The same statute likewise established the competency of creditors, by directing the testimony of all such creditors to be admitted, but leaving their credit (as well as that of all other witnesses) to be considered, on a view of all the circumstances, by the court and jury before whom such will shall be contested. And in a much later case [20] the testimony of three witnesses, who were creditors, was held to be sufficiently credible, though the land was charged with the payment of debts; and the reasons of the former determination were adjudged to be insufficient.

              ANOTHER inconvenience was found to attend this new method of conveyance by devise; in that creditors by bond and other specialties, which affected the heir provided he had assets by descent, were now defrauded of their securities, not having the same remedy against the devisee of their debtor. To obviate which, the statute 3 & 4 W. & M. c. 14. has provided, that all wills, and testaments, limitations, dispositions, and appointments of real estates, by tenants in fee-simple or having power to dispose by will, shall (as against such creditors may maintain their actions jointly against both the heir and the devisee.

              A WILL of lands, made by the permission and under the control of these statutes, is considered by the courts of law not so much in the nature of a testament, as of a conveyance declaring the uses to which the land shall be subject: with this difference, that in other conveyances the actual subscription of the witnesses is not required by law, [21] though it is prudent for them so to do, in order to assist their memory when living and to supply their evidence when dead; but in devises of lands such subscription is now absolutely necessary by statute, [22] in order to identify a conveyance, which in its nature can never be set up till after the death of the devisor. And upon this notion, that a devise affecting lands is merely a species of conveyance, is founded this distinction between such devises and testaments of personal chattels; that the latter will operate upon whatever the testator dies possessed of, the former only upon such real estates as were his at the time purchased lands will pass under such devise, [23] unless, subsequent to the purchase or contract, [24] the devisor re-publishes his will. [25] 

              WE have now considered the several species of common assurances, whereby a title to lands and tenements may be transferred and conveyed from one man to another. But, before we conclude this head, it may not be improper to take notice of a few general rules and maxims, which have been laid down by courts of justice, for the construction and exposition of them all. These are

              1. THAT the construction be favorable, and as near the minds and apparent intents of the parties, as the rules of law will admit. [26] For the maxims of law are, that “ verba intentioni debent inservire “ [“words are subservient to intention”]; and, ” benignè interpretamur chartas propter simplicitatem laicorum. “ [“We interpret deeds favorably on account of the ignorance of the laity."] And therefore the construction must also be reasonable, and agreeable to common understanding. [27] 

              2. THAT quoties in verbis nulla est ambiguitas, ibi nulla expositio contra verba fienda est [where there is no ambiguity in the words, they should be construed according to their obvious meaning]: [28] but that, where the intention is clear, too minute a stress be not laid on the strict and precise signification of words; nam qui haeret in litera, haeret in cortice [he who confines himself to the letter, goes but halfway]. Therefore, by a grant of remainder a reversion may well pass, and e converso. [29] And another maxim of law is, that ” mala grammatical non vitiat chartam “ [“bad grammar does not vitiate a deed”]; neither false English nor bad Latin will destroy a deed. [30] Which perhaps a classical critic may think to be no unnecessary caution.

              3. THAT the construction be made upon the entire deed, and not merely upon disjointed parts of it. “Nam ex antecedentibus et consequentibus fit optima interpretatio.” [31] [“A deed is best interpreted by the bearing of all its parts."] And therefore that every part of it, be (if possible) made to take effect; and no word but what may operate in some shape or other. [32] “Nam verba debent intelligi cum effectu, ut res magis valeat quam pereat.” [33] [“Words should be understood with an effect that may tend more to strengthen than destroy the subject matter."]

              4. THAT the deed be taken most strongly against him that is the agent or contractor, and in favor of the other party. “ Verba fortius accipiuntur contra proserentem.” For the principle of self-preservation will make men sufficiently careful, not to prejudice their own interest by the too extensive meaning of their words: and hereby all manner of deceit in any grant is avoided; for men would always affect ambiguous and intricate expressions, provided they were afterwards at liberty to put their own construction upon them. But here a distinction must betaken between an indenture and a deed poll: for the words of an indenture, executed by both parties, are to be considered as the words of them both; for, though delivered as the words of one party, yet they are not his words only, but the other party has given his consent to every one of them. But in a deed poll, executed only by the grantor, they are the words of the grantor only, and shall be taken most strongly against him. [34] However, this, being a rule of some strictness and rigor, is the last to be resorted to, and is never to be relied upon, but where all other rules of exposition fail. [35] 

              5. THAT, if the words will bear two senses, one agreeable to, and another against, law; that sense be preferred, which is most agreeable thereto. [36] As if tenant in tail lets a lease for life generally, it shall be construed for his own life only, for that stands with the law; and not for the life of the lessee, which is beyond his power to grant.

              6. THAT, in a deed, if there be two clauses so totally repugnant to each other, that they cannot stand together, the first shall be received and the latter rejected: [37] wherein, it differs from a will; for there, of two such repugnant clauses the latter shall stand. [38] Which owing to the different natures of the two instruments; for the first deed, and the last will are always most available in law. Yet in both cases we should rather attempt to reconcile them. [39] 

              7. THAT a devise be most favorably expounded, to pursue if possible the will of the devisor, who for want of advice or learning may have omitted the legal and proper phrases. And therefore many times the law dispenses with the want of words in devises, that are absolutely requisite in all other instruments. Thus a fee may be conveyed without words of inheritance; [40] and an estate-tail without words of procreation. [41] By a will also an estate may pass by mere implication, without any express words to direct its course. As, where A devises lands to his heir at law, after the death of his wife: here, though no estate is given to the wife in express terms, yet she shall have an estate for life by implication; [42] for the intent of the testator is clearly to postpone the heir till after her death; and, if she does not take it, nobody else can. So also, where a devise is of black-acre to A and of white-acre to B in tail, and if they both die without issue, then to C in fee: here A and B have cross remainders by implication, and on the failure of either’s issue, the other or his issue shall take the whole; and C’s remainder over shall be postponed till the issue of both shall fail. [43] But, to avoid confusion, no cross remainders are allowed between more than two devisees: [44] and, in general, where any implications are allowed, they must be such as necessary (or at least highly probable) and not merely possible implications. [45] And herein there is no distinction between the rules of law and of equity; for the will, being considered in both courts in the light of a limitation to uses, [46] is construed in each with equal favor and benignity, and expounded rather on its own particular circumstances, than by any general rules of positive law.

              AND thus we have taken a transient view, in this and the three preceding chapters, of a very large and diffusive subject, the doctrine of common assurances: which concludes our observations on the title to things real, or the means by which they may be reciprocally lost and acquired. We have before considered the estates which may be had in them, with regard to their duration or quantity of interest, the time of their enjoyment, and the number and connections of the persons entitled to hold them: we have examined the tenures, both ancient and modern, whereby those estates have been, and are now, held: and have distinguished the object of all these inquiries, namely, things real, into the corporeal or substantial, and incorporeal or ideal kind; and have thus considered the rights of real property in every light wherein they are contemplated by the laws of England. A system of laws, that differs much from every other system, except those of the same feudal origin, in its notions and regulations of landed estates; and which therefore could in this particular be very seldom compared with any other.

              THE subject, which has thus employed our attention, is of very extensive use, and of as extensive variety. And yet, I am afraid, it has afforded the student less amusement and pleasure in the pursuit, than the matters discussed in the preceding volume. To say the truth, the vast alterations which the doctrine of real property has undergone from the conquest to the present time; the infinite determinations upon points that continually arise, and which have been heaped one upon another for a course of seven centuries, without any order or method; and the multiplicity of acts of parliament which have amended, or sometimes only altered, the common law; these cases have made the study of this branch of our national jurisprudence a little perplexed and intricate. It has been my endeavor principally to select such parts of it, as were of the most general use, where the principles were the most simple, the reasons of them the most obvious, and the practice the least embarrassed. Yet I cannot presume that I have always been thoroughly intelligible to such of my readers, as were before strangers even to the very terms of art, which I have been obliged to make use of: though, whenever those have first occurred, I have generally attempted a short explication of their meaning. These are indeed the more numerous, on account of the different languages which our law has at different periods been taught to speak; the difficulty arising from which will insensibly diminish by use and familiar acquaintance. And therefore I shall close this branch of our inquiries with the words of Sir Edward Coke: [47] “albeit the student shall not at any one day, do what he can, reach to the full meaning of all that is here laid down, yet let him no way discourage himself, but proceed; for on some other day, in some other place,” (or perhaps upon a second perusal of the same) “his doubts will be probably removed.”
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              [II-384]

              CHAPTER THE TWENTY FOURTH.

                Of Things Personal↩

              UNDER the name of things personal are included all sorts of things moveable, which may attend a man’s person wherever he goes; and therefore, being only the objects of the law while they remain within the limits of its jurisdiction, and being also of a perishable quality, are not esteemed of so high a nature, nor paid so much regard to by the law, as things that are in their nature more permanent and immoveable, as lands, and houses, and the profits issuing thereout. These being constantly within the reach, and under the protection of the law, were the principal favorites of our first legislators: who took all imaginable care in ascertaining the rights, and directing the disposition, of such property as they imagined to be lasting, and which would answer to posterity the trouble and pains that their ancestors employed about them; but at the same time entertained a very low and contemptuous opinion of all personal estate, which they regarded only as a transient commodity. The amount of it indeed was, comparatively, very trifling, during the scarcity of money and the ignorance of luxurious refinements, which prevailed in the feudal ages. Hence it was, that a tax of the fifteenth, tenth, or sometimes a much larger proportion, of all the moveables of the subject, was frequently laid without scruple, and is mentioned with much unconcern by our ancient historians, though now it would justly alarm our opulent merchants and stockholders. And hence likewise may be derived the frequent forfeitures inflicted by the common law, of all a man’s good and chattels, for misbehaviors and inadvertencies that at present hardly seem to deserve so severe a punishment. Our ancient law-books, which are founded upon the feudal provisions, do not therefore often condescend to regulate this species of property. There is not a chapter in Britton or the mirrour, that can fairly be referred to this head; and the little that is to be found in Glanvil, Bracton, and Fleta, seems principally borrowed from the civilians. But of later years, sincethe introduction and extension of trade and commerce, which are entirely occupied in this species of property, and have greatly augmented its quantity and of course its value, we have learned to conceive different ideas of it. Our courts now regard a man’s personalty in a light nearly, if not quite, equal to his realty: and have adopted a more enlarged and less technical mode of considering the one than the other; frequently drawn from the rules which they found already established by the Roman law wherever those rules appeared to be well-grounded and apposite to the case in question, but principally from reason and conveyance, adapted to the circumstances of the times; preserving withal a due regard to ancient usages, and a certain feudal tincture, which is still to be found in some branches of personal property.

              BUT things personal, by our law, do not only include things moveable, but also something more. The whole of which is comprehended under the general name of chattels, catalla ; which, Sir Edward Coke says, [1] is a French word signifying goods. And this is true, if understood of the Norman dialect; for in the grand coustumier, [2] we find the word chattels used and set in opposition to a fief or sued: so that not only goods, but whatever was not a feud, were accounted chattels. And it is, I apprehend, in the same large, extended, negative sense, that not sufficiently comprehensive to take in every thing that our law considers as a chattel interest. For since, as the commentator on the coustumier observes, there are two requisites to make a fief or heritage, duration as to time, and immobility with regard to place; whatever wants either of these qualities is not, according to the Normans, an heritage or fief; [3] or, according to us, is not a real estate: the consequence of which in both laws is, that it must be a personal estate, or chattel.

              CHATTELS therefore are distributed by the law into two kinds; chattels real, and chattels personal.

              1. CHATTELS real, says Sir Edward Coke, [4] are such as concern, or favor of, the realty; as terms for years of land, wardships in chivalry (while the military tenures subsisted) the next presentation to a church, estates by statute-merchant, statute-staple, elegit, or the like; of all which we have already spoken. And these are called real chattels, as being interests issuing out of, or annexed to real estates: of which they have one quality, viz. immobility, which denominates them real; but want the other, viz. a sufficient, legal, indeterminate duration: and this want it is, that constitutes them chattels. The utmost period for which they can last is fixed and determinate, either for such a space of time certain, or till such a particular sum of money be raised out of such a particular income; so that they are not equal in the eye of the law to the lowest estate of freehold, a lease for another’s life: their tenants were considered, upon feudal principles, as merely bailiffs or farmers; and the tenant of the freehold might at any time have destroyed their interest, till the reign of Henry VIII. [5] A freehold, which alone is a real estate, and seems (as has been said) to answer to the fief in Normandy, is conveyed by corporal investiture and livery of seizin; which gives the tenant so strong a hold of the land, that it never after can be wrested from him during his life, but by his own act, of voluntary transfer or of forfeiture; or else by the happening of some future contingency, as in estates pur auter vie, and the determinable freeholds mentioned in a former chapter. [6] And even these, being of an uncertain duration, may by possibility last for the owner’s life; for the law will not presuppose the contingency to happen before it actually does, and till then the estate is to all intents and purposes a life estate, and therefore a freehold interest. On the other hand, a chattel interest in lands, which the Normans put in opposition to fief, and we to freehold, is conveyed by no seizin or corporal investiture, but the possession is gained by the mere entry of the tenant himself; and it is sure to expire at a time prefixed and determined, if not sooner. Thus a lease for years must necessarily fail at the end and completion of the term; the next presentation to a church is satisfied and gone the instant it comes into possession, that is, by the first avoidance and presentation to the living; the conditional estates by statutes and elegit are determined as soon as the debt is paid; and so guardianships in chivalry were sure to expire the moment that the heir came of age. And if there be any other chattel real, it will be found to correspond with the rest in this essential quality, that its duration is limited to a time certain, beyond which it cannot subsist.

              2. CHATTELS personal are, properly and strictly speaking, things moveable; which may be annexed to or attendant on the person of the owner, and carried about with him from one part of the world to another. Such are animals, household-stuff, money, jewels, corn, garments, and every thing else that can properly be put in motion, and transferred from place to place. And of this kind of chattels it is, that we are principally to speak in the remainder of this book; having been unavoidably led to consider the nature of chattels real, and their incidents, in the former chapters which were employed upon real estates: that kind of property being of a mongrel amphibious nature, originally endowed with one only of the characteristics of each species of things; the immobility of things real, and the precarious duration of things personal.

              CHATTEL interests being thus distinguished and distributed, it will be proper to consider, first, the nature of that property, or dominion, to which they are liable; which must be principally, nay solely, referred to personal chattels: and, secondly, the title to that property, or how it may be lost and acquired. Of each of these in its order.

               

              

               

              
                Endnotes 

                [1] 1 Inst. 118.

                [2] c. 87.

                [3] Cateux sont meubles et immeubles: si comme vrais meubles sont qui transporter se peuvent; et ensuivir le corps; immeubles sont choses qui ne peuvent en suivir le corps, niestre transportees, et tout ce qui n’est point en heritage. [Chattels are moveable and immoveable: those which can be transported and follow the person are moveable; immoveable chattels are such as cannot follow the person, or be transported from place to place; and every thing which is not in the inheritance.] LL. Will. Nothi, c. 4. apud Dufresne. II. 409.

                [4] 1 Inst. 118.

                [5] See pag. 141, 142.

                [6] pag. 121.

              

            

             

            

            

          

        

    

  












 

            
              [II-389]

              CHAPTER THE TWENTY FIFTH.

                Of Property in Things Personal↩

              PROPERTY, in chattels personal, may be either in possession; which is where a man has not only the right to enjoy, but has the actual enjoyment of, the thing: or else it is in action; where a man has only a bare right, without any occupation or enjoyment. And of these the former, or property in possession, is divided into two sorts, an absolute and qualified property.

              I. FIRST then of property in possession absolute; which is where a man has, solely and exclusively, the right, and also the occupation, of any moveable chattels; so that they cannot be transferred from him, or cease to be his, without his own act or default. Such may be all inanimate things, as goods, plate, money, jewels, implements of war, garments, and the like: such also may be all vegetable productions, as the fruit or other parts, when severed from the plant, or the whole plant itself, when severed from the ground; none of which can be moved out of the owner’s possession without his own act or consent, or at least without doing him an injury, which it is the business of the law to prevent or remedy. Of these therefore there remains little to be said.

              BUT with regard to animals, which have in themselves a principle and power of motion, and (unless particularly confined) can convey themselves from one part of the world to another, there is a great difference made with respect to their several classes, not only in our law, but in the law of nature and of all civilized nations. They are distinguished into such as are domitae [tame], and such as wild disposition. In such as are of a nature tame and domestic, (as horses, kine, sheep, poultry, and the like) a man may have as absolute a property as in any inanimate beings; because these continue perpetually in his occupation, and will not stray from his house or person, unless by accident or fraudulent enticement, in either of which cases the owner does not lose him property: [1] in which our law agrees with the laws of France and Holland. [2] The stealing, or forcible abduction, of such property as this, is also felony; for these are things of intrinsic value, serving for the food of man, or else for the uses of husbandry. [3] But in animals ferae naturae a man can have no absolute property.

              OF all tame and domestic animals, the brood belongs to the owner of the dam or mother; the English law agreeing with the civil, that ” partus sequitur ventrem “ [“offspring follows the mother”] in the brute creation, though for the most part in the human species it disallows that maxim. and therefore in the laws of England, [4] as well as Rome, [5] ” si equam meam equus tuus pregnantem fecerit, non est tuum sed meum quod natum est.” [“If my mare be with foal by your horse, the offspring is not yours but mine."] And, for this, Pufendorf [6] gives a sensible reason: not only because the male is frequently unknown; but also because the dam, during the time of her pregnancy, is almost useless to the proprietor, and must be maintained with greater expense and care: wherefore as her owner is the loser by her pregnancy, he ought to be the gainer by her brood. An exception to this rule is in the case of young cygnets [swans]; which belong equally to the owner of the cock and hen, and shall be divided between them. [7] But here the reasons of the general rule cease, and ” cessante ratione cessat et ipsa lex “ “the reason ceasing the law itself ceases”: for the male is well known, by his constant association with the female; and for the same reason the owner of the one does not suffer more disadvantage, during the time of pregnancy and nurture, than the owner of the other.

              II. OTHER animals, that are not of a tame and domestic nature, are either not the objects of property at all, or else fall under our other division, namely, that of qualified, limited, or special property: which is such as is not in its nature permanent, but may sometimes subsist, and at other times not subsist. In discussing which subject, I shall in the first place show, how this species of property may subsist in such animals, as are ferae naturae, or of a wild nature; and then, how it may subsist in any other things, when under particular circumstances.

              FIRST then, a man may be invested with a qualified, but not an absolute, property in all creatures that are ferae naturae, either per industriam, propter impotentiam, propter privilegium [by industry, by impotency in the animal, by privilege].

              1. A QUALIFIED property may subsist in animals ferae naturae, per industriam hominis : by a man’s reclaiming and making them tame by art, industry, and education; or by so confining them within his own immediate power, that they cannot escape and use their natural liberty. And under this head some writers have ranked all the former species of animals we have mentioned, apprehending none to be originally and naturally tame, but only made so by art and custom: as, horses, swine, and other cattle; which, if originally left to themselves, would have chosen to rove up and down, seeking their food at large, and are only made domestic by use and familiarity, and are therefore, say they, called mansueta, quasi manui assueta [tame, as accustomed to the hand]. But however well this notion may be founded, abstractedly considered, our law apprehends the most obvious distinction to be, between such animals as we generally see tame, and are therefore seldom, if ever, found wandering at large, which it calls domitae naturae ; and such creatures as are usually found at liberty, which are therefore supposed to be more emphatically ferae naturae, though it may happen that the latter shall be sometimes tamed and confined by the art and industry of man. Such as are deer in a park, hares or rabbits in an enclosed warren, doves in a dovehouse, pheasants or partridges in a mew, hawks that are fed and commanded by their owner, and fish in a private pond or in trunks. These are no longer the property of a man, than while they continue in his keeping or actual possession: but, if at any time they regain their natural liberty, his property instantly ceases; unless they have animum revertendi [intention of returning], which is only to be known by their usual custom of returning. [8] A maxim which is borrowed from the civil law; [9] ” evertendi animum videntur desinere habere tunc, cum revertendi consuetudinem deseruerint “ [“they seem no longer to have the intention of returning when they forsake the custom”]. The law therefore extends this possession farther than the mere manual occupation; for my tame hawk that is pursuing his quarry in my presence, though he is at liberty to go where he pleases, is nevertheless my property; for he has animum revertendi. So are my pigeons, that are flying at a distance from their home (especially those of the carrier kind) and likewise the deer that is chased out of my park or forest, and is instantly pursued by the keeper or forester: all which remain still in my possession, and I still preserve my qualified property in them. But if they stray without my knowledge, and do not return in the usual manner, it is then lawful for any stranger to take them. [10] But if a deer, or any wild animal reclaimed, has a collar or other mark put upon him, and goes and returns at his pleasure; or if a wild swan is taken, and marked and turned loose in the river, the owner’s property in him still continues, and it is not lawful for any one else to take him: [11] but otherwise, if the deer has been long absent without returning, or the swan leaves the neighborhood. Bees also are ferae naturae ; but, when hived and reclaimed, a man may have a qualified property in them, by the law of nature, as well as by the civil law. [12] And to the same purpose, not to say in the same words, with the civil law, speaks Bracton: [13] occupation, that is, hiving or including them, gives the property in bees; for, though a swarm lights upon my tree, I have no more property in them till I have hived them, than I have in the birds which make their nests thereon; and therefore if another hives them, he shall be their proprietor: but a swarm, which fly from and out of my hive, are mine so long as I can keep them in sight, and have power to pursue them; and in these circumstances no one else is entitled to take them. But it has been also said, [14] that with us the only ownership in bees is ratione soli [by reason of the soil]; and the charter of the forest, [15] which allows every freeman to be entitled to the honey found within his own woods, affords great countenance to this doctrine, that a qualified property may be had in bees, in consideration of the property of the soil whereon they are found.

              IN all these creatures, reclaimed from the wildness of their nature, the property is not absolute, but defeasible: a property, that may be destroyed if they resume their ancient wildness, and are found at large. For if the pheasants escape from the mew, or the fishes from the trunk, and are seen wandering at large in their proper element, they become ferae naturae again; and are free and open to the first occupant that has ability to seize them. But while they thus continue my qualified or defeasible property, they are as much under the protection of the law, as if they were absolutely and indefeasibly mine: and an action will lie against any man that detains them from me, or unlawfully destroys them. It is also as much felony by common law to steal such of them as are fit for food, as it is to steal tame animals: [16] but not so, if they are only kept for pleasure, curiosity, or whim, as dogs, bears, cats, apes, parrots and singing birds; [17] because their value is not intrinsic, but depending only on the caprice of the owner: [18] though it is such an invasion of property as may amount to a civil injury, and be redressed by a civil action. [19] Yet to steal a reclaimed hawk is felony both by common law and statute; [20] which seems to be a relic of the tyranny of our ancient sportsmen. And, among our elder ancestors the ancient Britons, another species of reclaimed animals, viz. cats, were looked upon as creatures of intrinsic value; and the killing or stealing one was a grievous crime, and subjected the offender to a fine; especially if it belonged to the king’s household, and were the custos horrei regii [guard of the royal granary], for which there was a very peculiar forfeiture. [21] And thus much of qualified property in wild animals, reclaimed per industriam.

              2. A QUALIFIED property may also subsist with relation to animals ferae naturae, ratione impotentiae, on account of their own inability. As when hawks, herons, or other birds build in my trees, or coneys or other creatures make their nests or burrows in my land, and have young ones there; I have a qualified property in those young ones, till such time as they can fly, or run away, and then my property expires: [22] but, till then, it is in some cases trespass, and in others felony, for a stranger to take them away. [23] For here, as the owner of the land has it in his power to do what he pleases with them, the law therefore vests a property in him of the young ones, in the same manner as it does of the old ones if reclaimed and confined: for these cannot through weakness, any more than the others through restraint, use their natural liberty and forsake him.

              3. A MAN may, lastly, have a qualified property in animals ferae naturae, propter privilegium : that is, he may have the privilege of hunting, taking, and killing them, in exclusion of other persons. Here he has a transient property in these animals, usually called game, so long as they continue within his liberty; [24] and may restrain any stranger from taking them therein: but the instant they depart into another liberty, this qualified property ceases. The manner, in which this privilege is acquired, will be shown in a subsequent chapter.

              THE qualified property which we have hitherto considered, extends only to animals ferae naturae, when either reclaimed, impotent, or privileged. Many other things may also be the objects of qualified property. It may subsist in the very elements, of fire or light, of air, and of water. A man can have no absolute permanent property in these, as he may in the earth or land; since these are of a vague and fugitive nature, and therefore can admit only of a precarious and qualified ownership, which lasts so long as they are in actual use and occupation, but no longer. If a man disturbs another, and deprives him of the lawful enjoyment of these; if one obstructs another’s ancient windows, [25] corrupts the air of his house or gardens, [26] fouls his water, [27] or unpins and lets it out, or if he diverts an ancient watercourse that used to run to the other’s mill or meadow; [28] the law will animadvert hereon [consider it] as an injury, and protect the party injured in his possession. But the property in them ceases the instant they are out of possession: for, when no man is engaged in their actual occupation, they become again common, and every man has an equal right to appropriate them to his own use.

              THESE kinds of qualification in property depend upon the peculiar circumstances of the subject matter, which is not capable of being under the absolute dominion of any proprietor. But property may also be of a qualified or special nature, on account of the peculiar circumstances of the owner, when the thing itself is very capable of absolute ownership. As in case of bailment, or delivery, of goods to another person for a particular use; as to a carrier to convey to London, to an innkeeper to secure in his inn, or the like. Here there is no absolute property in either the bailor or the bailee, the person delivering, or him to whom it is delivered: for the bailor has only the right, and not the immediate possession; the bailee has the possession, and only a temporary right. But it is a qualified property in them both; and each of them is entitled to an action, in case the goods be damaged or taken away: the bailee on account of his immediate possession; the bailor, because the possession of the bailee is, mediately, his possession also. [29] So also in case of goods pledged or pawned upon condition, either to repay money or otherwise; both the pledgor and pledgee have a qualified, but neither of them an absolute, property therein: the pledgor’s property is conditional, and depends upon the performance of the condition of re-payment, etc; and so too is that of the pledgee, which depends upon its non-performance. [30] The same may be said of goods distrained for rent, or other cause of distress: which are in the nature of a pledge, and are not, at the first taking, the absolute property of either the distrainor, or party distrained; but may be redeemed, or else forfeited, by the subsequent conduct of the latter. But a servant, who has the care of his master’s goods or chattels, as a butler of plate, a shepherd of sheep, and the like, has not any property or possession either absolute or qualified, nut only a mere charge or oversight. [31] 

              HAVING thus considered the several divisions of property in possession, which subsists there only, where a man has both the right and also the occupation of the thing; we will proceed next to take a short view of the nature of property in action, or such where a man has not the occupation, but merely a bare right to occupy the thing in question; the possession whereof may however be recovered by a suit or action at law: from whence the thing so recoverable is called a thing or chose, in action. [32] Thus money due on a bond is a chose in action; for a property in the debt vests at the time of forfeiture mentioned in the obligation, but there is no possession till recovered by course of law. If a man promises, or covenants with me, to do any act, and fails in it, whereby I suffer damage; the recompense for this damage is a chose in action: for though a right to some recompense vests in me, at the time of the damage done, yet what and how large such recompense shall be, can only be ascertained by verdict; and the possession can only be given me by legal judgment and execution. In the former of these cases the student will observe, that the property, or right of action, depends upon an express contract or obligation to pay a stated sum: and in the latter it depends upon an implied contract, that if the covenanter does not perform the act he engaged to do, he shall pay me the damages I sustain by his breach of covenant. And hence it may be collected, that all property in action depends entirely upon contracts, either express or implied; which are the only regular means of acquiring a chose in action, and of the nature of which we shall discourse at large in a subsequent chapter.

              AT present we have only to remark, that upon all contracts or promises, either express or implied, and the infinite variety of cases into which they are and may be spun out, the law gives an action of some sort or other to the party injured in case of non-performance; to compel the wrongdoer to do justice to the party with whom he has contracted, and, on failure of performing the identical thing he engaged to do, to render a satisfaction equivalent to the damage sustained. But while the thing, or its equivalent, remains in suspense, and the injured party has only the right and not the occupation, it is called a chose in action; being a thing rather in potentia [potential] than in esse [being]: though the owner may have as absolute a property of such things is action, as of things in possession.

              AND, having thus distinguished the different degree or quantity of dominion or property to which things personal are subject, we may add a word or two concerning the time of their enjoyment, and the number of their owners; in conformity to the method before observed in treating of the property of things real.

              FIRST, as to the time of enjoyment. By the rules of the ancient common law, there could be no future property, to take place in expectancy, created in personal goods and chattels; because, being things transitory, and by many accidents subject to be lost, destroyed, or otherwise impaired, and the exigencies of trade requiring also a frequent circulation thereof, it would occasion perpetual suits and quarrels, and put a stop to the freedom of commerce, if such limitations in remainder were generally tolerated and allowed. But yet in last wills and testaments such limitations of personal goods and chattels, in remainder after a bequest for life, were permitted: [33] though originally that indulgence was only shown, when merely the use of the goods, and not the goods themselves, was given to the first legatee; [34] the property being supposed to continue all the time in the executor of the devisor. But now that distinction is disregarded: [35] and therefore if a man either by deed or will limits his books or furniture to A for life, with remainder over to B, this remainder is good. But, where an estate-tail in things personal is given to the first or any subsequent possessor, it vests in him the total property, and no remainder over shall be permitted on such a limitation. [36] For this, if allowed, would tend to a perpetuity, as the devisee or grantee in tail of a chattel has no method of barring the entail; and therefore the law vests in him at once the entire dominion of the goods, being analogous to the fee-simple which a tenant in tail may acquire in a real estate.

              NEXT, as to the number of owners. Things personal may belong to their owners, not only in severalty, but also in joint-tenancy, and in common, as well as real estates. They cannon indeed be vested in coparcenary; because they do not descent from the ancestor to the heir, which is necessary to constitute coparceners. But if a horse, or other personal chattel, be given to two or more, absolutely, they are joint-tenants hereof; and, unless the jointure be severed, the same doctrine of survivorship shall take place as in estates of lands and tenements. [37] And, in like manner, if the jointure be severed, as by either of them selling his share, the vendee and the remaining part-owner shall be tenants in common, without any jus accrescendi or survivorship. [38] So also if 100£ be given by will to two or more, equally to be divided between them, this makes them tenants in common; [39] as, we have formerly seen, [40] the same words would have done, in regard to real estates. But, for the encouragement of husbandry and trade, it is held that a stock on a farm, though occupied jointly, and also a stock used in a joint undertaking, by way of partnership in trade, shall always be considered as common and not as joint property; and there shall be no survivorship therein. [41] 
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              [II-400]

              CHAPTER THE TWENTY SIXTH.

                Of Title to Things Personal by Occupancy↩

              WE are next to consider the title to things personal, or the various means of acquiring, and of losing, such property as may be had therein: both which considerations of gain and loss shall be blended together in one and the same view, as was done in our observations upon real property; since it is for the most part impossible to contemplate the one, without contemplating the other also. And these methods of acquisition or loss are principally twelve: 1. By occupancy. 2. By prerogative. 3. By forfeiture. 4. By custom. 5. By succession. 6. By marriage. 7. By judgment. 8. By gift. 9. By contract. 10. By bankruptcy. 11. By testament. 12. By administration.

              AND, first, as in goods and chattels may be acquired by occupancy: which, we have more than once [1] remarked, was the original and only primitive method of acquiring any property at all; but which has since been restrained and abridged, by the positive laws of society, in order to maintain peace and harmony among mankind. For this purpose, by the laws of England, gifts, and contracts, testaments, legacies, and administrations have been introduced and countenanced, in order to transfer and continue that property and possession in things personal, which has once been acquired by the owner. And, where such things are found without any other owner, they for the most part belong to the king by virtue of his prerogative; except in some few instances, wherein the original and natural right of occupancy is still permitted to subsist, and which we are now to consider.

              1. THUS, in the first place, it has been said, that any body may seize to his own use such goods as belong to an alien enemy. [2] For such enemies, not being looked upon as members of our society, are not entitled during their state of enmity to the benefit or protection of the laws; and therefore every man that has opportunity is permitted to seize upon their chattels, without being compelled as in other cases to make restitution or satisfaction to the owner. But this, however generally laid down by some of our writers, must in reason and justice be restrained to such captors as are authorized by the public authority of the state, residing in the crown; [3] and to such goods as are brought into this country by an alien enemy, after a declaration of war, without a safe-conduct or passport. And therefore it has been held, [4] that where a foreigner is resident in England, and afterwards a war breaks out between his country and ours, his goods are not liable to be seized. It has also been adjudged, that if an enemy take the goods of an Englishman, which are afterwards retaken by another subject of this kingdom, the former owner shall lose his property therein, and it shall be indefeasibly vested in the second taker; unless they were retaken the same day, and the owner before sun-set puts in his claim of property. [5] Which is agreeable to the law of nations, as understood in the time of Grotius, [6] even with regard to captures made at sea; which were held to be the property of the captors after a possession of twenty four hours: though the modern authorities [7] require, that before the property can be changed, the goods must have been brought into port, and have continued a night intra praesidia, in a place of safe custody, so that all hope of recovering them is lost.

              AND, as in the goods of an enemy, so also in his person, a man may acquire a sort of qualified property, by taking him a prisoner in war; [8] at least till his ransom be paid. [9] And this doctrine seems to have been extended to negro-servants, [10] who are purchased, when captives, of the nations with whom they are at war, and continue therefore in some degree the property of their masters who buy them: though, accurately speaking, that property consists rather in the perpetual service, than in the body or person, of the captive. [11] 

              2. THUS again, whatever moveables are found upon the surface of the earth, or in the sea, and are unclaimed by any owner, are supposed to be abandoned by the last proprietor; and, as such, are returned into the common stock and mass of things: and therefore they belong, as in a state of nature, to the first occupant or fortunate finder, unless they fall within the description of waifs, or estrays, or wreck, or hidden treasure; for these, we have formerly seen, [12] are vested by law in the king, and form a part of the ordinary revenue of the crown.

              3. THUS too the benefit of the elements, the light, the air, and the water, can only be appropriated by occupancy. If I have an ancient window overlooking my neighbor’s ground, he may not erect any blind to obstruct the light: but if I build my house close to his wall, which darkens it, I cannot compel him to demolish his wall; for there the first occupancy is rather in him, than in me. If my neighbor makes a tan-yard, so as to annoy and render less salubrious the air of my house or gardens, the law will furnish me with a remedy; but if he is first in possession of the air, and I fix my habitation near him, the nuisance is of my own seeking, and must continue. If a stream be unoccupied, I may erect a mill thereon, and detain the water; yet not so as to injure my neighbor’s prior mill, or his meadow: for he has by the first occupancy acquired a property in the current.

              4. WITH regard likewise to animals ferae naturae, all mankind had by the original grant of the creator a right to pursue and take any fowl or infect of the air, any fish or inhabitant of the waters, and any beast or reptile of the field: and this natural right still continues in every individual, unless where it is restrained by the civil laws of the country. And when a man has once so seized them, they become while living his qualified property, or, if dead, are absolutely his own: so that to steal them, or otherwise invade this property, is, according to the respective values, sometimes a criminal offense, sometimes only a civil injury. The restrictions which are laid upon this right, by the laws of England, relate principally to royal fish, as whale and sturgeon, and such terrestrial, aerial, or aquatic animals as go under the denomination of game; the taking of which is made the exclusive right of the prince, and such of his subjects to whom he has granted the same royal privilege. But those animals, which are not expressly so reserved, are still liable to be taken and appropriated by any of the king’s subjects, upon their own territories; in the same manner as they might have taken even game itself, till these civil prohibitions were issued: there being in nature no distinction between one species of wild animals and another, between the right of acquiring property in a hare or a squirrel, in a partridge or a butterfly; but the difference, at present made, arises merely from the positive municipal law.

              5. TO this principle of occupancy also must be referred the method of acquiring a special personal property in corn growing on the ground, or other emblements, by any possessor of the land who has sown or planted it, whether he be owner of the inheritance in fee or in tail, or be tenant for life, for years, or at will: which emblements are distinct from the real estate in the land, and subject to many, though not all, the incidents attending personal chattels. They were devisable by testaments before the statute of wills, [13] and at the death of the owner shall vest in his executor and not his heir: they are forfeitable by outlawry in a personal action: [14] and by the statute 11 Geo. II. c. 19. though not by the common law, [15] they may be distrained for rent arrere. The reason for admitting the acquisition of this special property, by tenants who have temporary interests, was formerly given; [16] and it was extended to tenants in fee, principally for the benefit of their creditors: and therefore, though the emblements are assets in the hands of the executor, are forfeitable upon outlawry, and distrainable for rent, they are not in other respects considered as personal chattels; and, particularly, they are not the object of larceny, before they are severed from the ground. [17] 

              6. THE doctrine of property arising from accession is also grounded on the right of occupancy. By the Roman law, if any given corporeal substance received afterwards an accession by natural or by artificial means, as by the growth of vegetables, the pregnancy of animals, the embroidering of cloth, or the conversion of wood or metal into vessels and utensils, the original owner of the thing was entitled by his right of possession to the property of it under such its state of improvement: [18] but if the thing itself, by such operation, was changed into a different species, as by making wine, oil, or bread, out of another’s grapes, olives, or wheat, it belonged to the new operator; who was only to make a satisfaction to the former proprietor for the materials, which he had so converted. [19] And these doctrines are implicitly copied and adopted by our Bracton, [20] in the reign of king Henry III; and have since been confirmed by many resolutions of the Courts. [21] It has even been held, [22] that if one takes away another’s wife or son, and clothes them, and afterwards the husband or father retakes them back, the garments shall cease to be the property of him who provided them, being now annexed to the person of the child or woman.

              7. BUT in the case of confusion of goods, where those of two persons are so intermixed, that the several portions can be no longer distinguished, the English law partly agrees with, and partly differs from, the civil. If the intermixture be by consent, I apprehend that in both laws the proprietors have an interest in common, in proportion to their respective shares. [23] But, if one willfully intermixes his money, corn, or hay, with that of another man, without his approbation or knowledge, or casts gold in like manner into another’s melting-pot or crucible, the civil law, though it gives the sole property of the whole to him who has not interfered in the mixture, yet allows a satisfaction to the other for what he has so improvidently lost. [24] But our law, to guard against fraud, allows no remedy in such a case; but gives the entire property, without any account, to him, whose original dominion is invaded, and endeavored to be rendered uncertain, without his own consent. [25] 

              8. THERE is still another species of property, which, being grounded on labor and invention, is more property reducible to the head of occupancy than any other; since the right of occupancy itself is supposed by Mr. Locke, [26] and many others, [27] to be founded on the personal labor of the occupant. And this is the right, which an author may be supposed to have in his own original literary compositions: so that no other person without his leave may publish or make profit of the copies. When a man by the exertion of his rational powers has produced an original work, he has clearly a right to dispose of that identical work as he pleases, and any attempt to take it from him, or vary the disposition he has made of it, is an invasion of his right of property. Now the identity of a literary composition consists entirely in the sentiment and the language; the same conceptions, clothed in the same words, must necessarily be the same composition: and whatever method be taken of conveying that composition to the ear or the eye of another, by recital, by writing, or by printing, in any number of copies or at any period of time, it is always the identical work of the author which is so conveyed; and no other man can have a right to convey or transfer it without his consent, either tacitly or expressly given. This consent may perhaps be tacitly given, when an author permits his work to be published, without any reserve of right, and without stamping on it any marks of ownership: it is then a present to the public, like the building of a church, or the laying out a new highway: but, in case of a bargain for a single impression, or a sale or gift of the copyright, the reversion is plainly continued in the original proprietor, or the whole property transferred to another.

              THE Roman law adjudged, that if one man wrote any thing, though never so elegantly, on the paper or parchment of another, the writing should belong to the original owner of the materials on which it was written: [28] meaning certainly nothing more thereby, than the mere mechanical operation of writing, for which it directed the scribe to receive a satisfaction; especially as, in works of genius and invention, such as a picture painted on another man’s canvas, the same law [29] gave the canvas to the painter. We find no other mention in the civil law of any property in the works of the understanding, though the sale of literary copies, for the purposes of recital or multiplication, is certainly as ancient as the times of Terence, [30] Martial, [31] and Statitus. [32] Neither with us in England has there been any direct determination upon the right of authors at the common law.

              But much may be gathered from the frequent injunctions of the court of chancery, prohibiting the invasion of this property: especially where either the injunctions have been perpetual, [33] or have related to unpublished manuscripts, [34] or to such ancient books, as were not within the provisions of the statute of queen Anne. [35] Much may also be collected from the several legislative recognitions of copyrights; [36] and from those adjudged cases at common law, wherein the crown has been considered as invested with certain prerogative copyrights; [37] for, if the crown in capable of an exclusive right in any one book, the subject seems also capable of having the same right in another.

              BUT, exclusive of such copyright as may subsist by the rules of the common law, the statute 8 Ann. c. 19. has protected by additional penalties the property of authors and their assigns for the term of fourteen years; and has directed that if, at the end of that term, the author himself be living, the right shall then return to him for another term of the same duration: and a similar privilege is extended to the inventors of prints and engravings, for the term of fourteen years, by the statute 8 Geo. II. c. 13. Both which appear to have been copied from the exception in the statute of monopolies, 21 Jac. I. c. 3. which allows a royal patent of privilege to be granted for fourteen years to any inventor of a new manufacture, for the sole working or making of the same; by virtue whereof a temporary property becomes vested in the patentee. [38] 
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              CHAPTER THE TWENTY SEVENTH.

                Of Title by Prerogative, And Forfeiture↩

              A SECOND method of acquiring property in personal chattels is by the king’s prerogative: whereby a right may accrue either to the crown itself, or to such as claim under the title of the crown, as by grant or by prescription.

              SUCH in the first place are all tributes, taxes, and customs; whether constitutionally inherent in the crown, as flowers of the prerogative and branches of the census regalis or ancient royal revenue, or whether they be occasionally created by authority of parliament; of both which species of revenue we treated largely in the former volume. In these the king acquires and the subject loses a property the instant they become due: if paid, they are a chose in possession; if unpaid, a chose in action. Hither also may be referred all forfeitures, fines, and amercements due to the king, which accrue by virtue of his ancient prerogative, or by particular modern statutes: which revenues created by statute do always assimilate, or take the same nature, with the ancient revenues; and may therefore be looked upon as arising from a kind of artificial or secondary prerogative. And, in either case, the owner of the thing forfeited, and the person fined of amerced, do lose and part with the property of the forfeiture, fine, or amercement, the instant the king or his grantee acquires it.

              IN these several methods of acquiring property by prerogative there is also this peculiar quality, that the king cannot have a joint property with any person in one entire chattel, or such a one as is not capable of division or separation; but where the titles of the king and a subject concur, the king shall have the whole: in like manner as the king can, neither by grant nor contract, become a joint-tenant of a chattel real with another person; [1] but by such grant or contract shall become entitled to the whole in severalty. Thus, if a horse be given to the king and a private person, the king shall have the sole property: if a bond be made to the king and subject, the king shall have the whole penalty; the debt or duty being one single chattel: [2] and so, if two persons have the property of a horse between them, or have a joint debt owing them on bond, and one of them assigns his part to the king, or is attainted, whereby his moiety is forfeited to the crown; the king shall have the entire horse, and entire debt. [3] For, as it is not consistent with the dignity of the crown to be partner with a subject, so neither does the king ever lose his right in any instance; but, where they interfere, his is always preferred to that of another person: [4] from which two principles it is a necessary consequence, that the innocent, though unfortunate, partner must lose his share in both the debt and the horse, or in any other chattel in the same circumstances.

              THIS doctrine has no opportunity to take place in certain other instances of title by prerogative, that remain to be mentioned; as the chattels thereby vested are originally and solely vested in the crown, without any transfer or derivative assignment either by deed or law from any former proprietor. Such is the acquisition of property in wreck, in treasure-trove, in waifs, in estrays, in royal fish, in swans, and the like; which are not transferred to the sovereign from any former owner, but are originally inherent in him by the rules of law, and are derived to particular subjects, as royal Franchises, by his bounty. These are ascribed to him, partly upon the particular reasons mentioned in the eighth chapter of the former book; and partly upon the general principle of their being bona vacantia [goods which cannot be owned], and therefore vested in the king, as well to preserve the peace of the public, as in trust to employ them for the safety and ornament of the commonwealth.

              WITH regard to the prerogative copyrights, which were mentioned in the preceding chapter, they are held to be vested in the crown upon different reasons. Thus, 1. The king, as the executive magistrate, has the right of promulgating to the people all acts of state and government. This gives him the exclusive privilege of printing, at his own press, or that of his grantees, all acts of parliament, proclamations, and orders of council. 2. As supreme head of the church, he has a right to the publication of all liturgies and books of divine service. 3. He has a right by purchase to the copies of such law books, grammars, and other compositions, as were compiled or translated at the expense of the crown. And upon these two last principles the exclusive right of printing the translation of the bible is founded. 4. Almanacs have been said to be parliament-copies, either as things derelict, or else as being substantially nothing more than the calendar prefixed to out liturgy. [5] And indeed the regulation of time has been often considered as a matter of state. The Roman fasti were under the care of the pontifical college: and Romulus, Numa, and Julius Caesar, successively regulated the Roman calendar.

              THERE still remains another species of prerogative property, founded upon a very different principle from any that have been mentioned before; the property of such animals ferae naturae, as are known by the denomination of game, with the right of pursuing, taking, and destroying them: which is vested in the king alone, and from him derived to such of his subjects as have received the grants of a chase, a park, a free warren, or free fishery. This may lead us into an inquiry concerning the original of these franchises, or royalties, on which we touched a little in a former chapter; [6] the right itself being an incorporeal hereditament, though the fruits and profits of it are a personal nature.

              IN the first place then we have already shown, and indeed it cannot be denied, that by the law of nature every man, from the prince to the peasant, has an equal right of pursuing, and taking to his own use, all such creatures as are ferae naturae, and therefore are property of nobody, but liable to be seized by the first occupant. And so it was held by the imperial law, even so late as Justinian’s time: ” ferae igitur bestiae, et volucres, et omnia animalia quo mari, coelo et terra nascuntur, simul atque ab aliquo capta fuerint, jure gentium statim illius esse incipiunt. Quod enim nullius est, id naturali ratione occupanti conceditur.” [7] [“Therefore, wild beasts and birds, and all animals which are produced in air, sea, or earth, when taken by any one, immediately become his property by the law of nations. For that which belongs to no one, belongs by natural reason to the taker."] But it follows from the very end and constitution of society, that this natural right, as well as many others belonging to man as an individual, may be restrained by positive laws enacted for reasons of state, or for the supposed benefit of the community. This restriction may be either with respect to the place in which this right may, or may not, be exercised; with respect to the animals that are the subject of this right; or with respect to the persons allowed or forbidden to exercise it. And, in consequence of this authority, we find that the municipal laws of many nations have exerted such power of restraint; have in general forbidden the entering on another man’s grounds, for any cause, without the owner’s leave; have extended their protection to such particular animals as are usually the objects of pursuit; and have invested the prerogative of hunting and taking such animals in the sovereign of the state only, and such as he shall authorize. [8] Many reasons have concurred for making these constitutions: as, 1. For the encouragement of agriculture and improvement of lands, by giving every man an exclusive dominion over his own soil. 2. For preservation of the several species of these animals, which would soon be extirpated by a general liberty. 3. For prevention of idleness and dissipation in husbandmen, artificers, and others of lower rank; which would be the unavoidable consequence of universal license. 4. For preventing of popular insurrections and resistance to the government, by disarming the bulk of the people: [9] which last is a reason oftener meant, than avowed, by the makers of forest or game laws. Nor, certainly, in these prohibitions is there any natural injustice, as some have weakly enough supposed: since, as Pufendorf observes, the law does not hereby take from any man his present property, or what was already his own, but barely abridges him of one means of acquiring a future property, that of occupancy; which indeed the law of nature would allow him, but of which the laws of society have in most instances very justly and reasonably deprived him.

              YET, however defensible these provisions in general may be, on the footing of reason, or justice, or civil policy, we must notwithstanding acknowledge that, in their present shape, they owe their immediate original to slavery. It is not till after the irruption of the northern nations into the Roman empire, that we read of any other prohibitions, than that natural one of not sporting on any private grounds without the owner’s leave; and another of a more spiritual nature, which was rather a rule of ecclesiastical discipline, than a branch of municipal law. The Roman or civil law, though it knew no restriction as to persons or animals, for far regarded the article of place, that it allowed no man to hunt or sport upon another’s ground, but by consent of the owner of the soil. ” Qui alienum fundum ingreditur, venandi aut aucupandi gratia, potest a domino prohiberi ne ingrediatur.” [10] [“He who enters on another man’s ground for the purpose of hunting or fowling may be prohibited from so doing by the owner."] For if there can, by the law of nature, by any inchoate imperfect property supposed in wild animals before they are taken, it seems most reasonable to fix it in him upon whose land they are found. And as to the other restriction, which relates to persons and not to place, the pontifical or canon law [11] interdict ” enationes, et sylvaticas vagationes cum canibus et accipitribus “ [“hunting and excursions in the woods with hawks and hounds”] to all clergymen without distinction; grounded on a saying of St. Jerome, [12] that it never is recorded that these diversions were used by the saints, or primitive fathers. And the canons of our Saxon church, published in the reign of king Edgar, [13] concur in the same prohibition: though our secular laws, at least after the conquest, did even in the times of popery dispense with this canonical impediment; and spiritual persons were allowed by the common law to hunt for their recreation, in order to render them fitter for the performance of their duty: as a confirmation whereof we may observe, that it is to this day a branch of the king’s prerogative, at the death of every bishop, to have his kennel of hounds, or a composition in lieu thereof. [14] 

              BUT, with regard to the rise and original of our present civil prohibitions, it will be found that all forest and game laws were introduced into Europe at the same time, and by the same policy, as gave birth to the feudal system; when those swarms of barbarians issued from their northern hive, and laid the foundation of most of the present kingdoms of Europe, on the ruins of the western empire. For when a conquering general came to settle the economy of a vanquished country, and to part it out among his soldiers or feudatories, who were to render him military service for such donations; it behooved him, in order to secure his new acquisitions, to keep the rustici or natives of the country, and all who were not his military tenants, in as low a condition as possible, and especially to prohibit them the use of arms. Nothing could do this more effectually than a prohibition of hunting and sporting: and therefore it was the policy of the conqueror to reserve this right to himself, and such on whom he should bestow it; which were only his capital feudatories, or greater barons. And accordingly we find, in the feudal constitutions, [15] one and the same law prohibiting the rustici in general from carrying arms, and also proscribing the use of nets, snares, or other engines for destroying the game. This exclusive privilege well suited the martial genius of the conquering troops, who delighted in a sport [16] which in its pursuit and slaughter bore some resemblance to war. Vita omnis, (says Caesar, speaking of the ancient Germans) in venationibus atque in studiis rei militaris consistit. [17] [“Their whole life consists in hunting, and the study of military affairs."] And Tacitus in like manner observes, that quoties bella non ineunt, multum venatibus, plus per otium transigunt. [18] [“Whenever not engaged in war they pass much time in hunting, and still more in idleness."] And indeed, like some of their modern successors, they had no other amusement to entertain their vacant hours; they despising all arts as effeminate, and having no other learning, that was couched in such rude ditties, as were sung at the solemn carousals which succeeded these ancient huntings. And it is remarkable that, in those nations where the feudal policy remains the most uncorrupted, the forest or game laws continue in their highest rigor. In France all game is properly the king’s; and in some parts of Germany it is death for a peasant to be found hunting in the woods of the nobility. [19] 

              WITH us in England also, hunting has ever been esteemed a most princely diversion and exercise. The whole island was replenished with all sorts of game in the times of the Britons; who lived in a wild and pastoral manner, without enclosing or improving their grounds, and derived much of their subsistence from the chase, which they all enjoyed in common. But when husbandry took place under the Saxon government, and lands began to be cultivated, improved, and enclosed, the beasts naturally fled into the woody and defart tracts; which were called the forests, and, having never been disposed of in the first distribution of lands, were therefore held to belong to the crown. These were filled with great plenty of game, which our royal sportsmen reserved for their own diversion, on pain of a pecuniary forfeiture for such as interfered with their sovereign. But every freeholder had the full liberty of sporting upon his own territories, provided he abstained from the king’s forests: as is fully expressed in the laws of Canute, [20] and of Edward the confessor; [21] ” sit quilibet homo dignus venatione sua, in sylva, et in agris, sibi propriis, et in dominio suo: et abstineat omnis homo a venariis regiis, ubicunque pacem eis habere voluerit “ [“let every man be entitled to hunt in his own wood, fields, and manor: and let every man abstain from the royal forests, if he wish to live in peace”]: which indeed was the ancient law of the Scandinavian continent, from whence Canute probably derived it. “ Cuique enim in proprio fundo quamlibet feram quoquo modo venari permissum.” [22] [“For every one is permitted to hunt any wild animal on his own grounds, in whatever manner he pleases."]

              HOWEVER, upon the Norman conquest, a new doctrine took place; and the right of pursuing and taking all beast of chase or venary, and such other animals as were accounted game, was then held to belong to the king, or to such only as were authorized under hi. And this, as well upon the principles of the feudal law, that the king is the ultimate proprietor of all the lands in the kingdom, they being all held of him as the chief lord, or lord paramount of the fee; and that therefore he has the right of the universal soil, to enter thereon, and to chase and take such creatures at his pleasure: as also upon another maxim of the common law, which we have frequently cited and illustrated, that these animals are bona vacantia, and, having no other owner, belong to the king by his prerogative. As therefore the former reason was held to vest in the king a right to pursue and take them any where; the latter was supposed to give the king, and such as he should authorize, a sole and exclusive right.

              THIS right, thus newly vested in the crown, was exerted with the utmost rigor, at and after the time of the Norman establishment; not only in the ancient forests, but in the new ones which the conqueror made, by laying together vast tract of country, depopulated for that purpose, and reserved solely for the king’s royal diversion; in which were exercised the most horrid tyrannies and oppressions, under color of forest law, for the sake of preserving the beasts of chase; to kill any of which, within the limits of the forest, was as penal as the death of a man. And, in pursuance, of the same principle, king John laid a total interdict upon the winged as well as the fourfooted creation: ” capturam avium per totam Angliam interdixit.” [23] [“He forbad fowling throughout all England."] The cruel and insupportable hardships, which these forest laws created to the subject, occasioned our ancestors to be as zealous for their reformation, as for the relaxation of the feudal rigors and the other exactions introduced by the Norman family; and accordingly we find the immunities of carta de foresta as warmly contended for, and extorted from the king with as much difficulty, as those of Magna Carta itself. By this charter, confirmed in parliament, [24] many forests were disafforested, or stripped of their oppressive privileges, and regulations were made in the regimen of such as remained; particularly [25] killing the king’s deer was made no longer a capital offense, but only punished by fine, imprisonment, or abjuration of the realm. And by a variety of subsequent statutes, together with the long acquiescence of the crown without exerting the forest laws, this prerogative is now become no longer a grievance to the subject.

              BUT, as the king reserved to himself the forests for his own exclusive diversion, so he granted out from time to time other tracts of land to his subjects under the names of chases or parks; [26] or gave them license to make such in their own grounds; which indeed are smaller forests, in the hands of a subject, but not governed by the forest laws: and by the common law no person in at liberty to take or kill any beasts of chase, but such as has an ancient chase or park; unless they be also beasts of prey.

              AS to all inferior species of game, called beasts and fowls of warren, the liberty of taking or killing them is another franchise or royalty, derived likewise from the crown, and called free warren; a word, which signifies preservation or custody: as the exclusive liberty of taking and killing fish in a public stream or river is called a free fishery; of which however no new franchise can at present be granted, by the express provision of Magna Carta, c. 16. [27] The principal intention of granting a man these franchises or liberties was in order to protect the game, by giving him a sole and exclusive power of killing it himself, provided he prevented other persons. And no man, but he who has a chase or free warren, by grant from the crown, or prescription which supposes one, can justify hunting or sporting upon another man’s soil; nor indeed, in thorough strictness of common law, either hunting or sporting at all.

              HOWEVER novel this doctrine may seem, it is a regular consequence from what has been before delivered; that the sole right of taking and destroying game belongs exclusively to the king. This appears, as well from the historical deduction here made, as because he may grant to his subjects an exclusive right of taking them; which he could not do, unless such a right was first inherent in himself. And hence it will follow, that no person whatever, but he who has such derivative right from the crown, is by common law entitled to take or kill any beasts of chase, or other game whatsoever. It is true, that by the acquiescence of the crown, the frequent grants of free warren in ancient times, and the introduction of new penalties of late by certain statutes for preserving the game, this exclusive prerogative of the king is little known or considered; every man, that is exempted from these modern penalties, looking upon himself as at liberty to do what he pleases with the game: whereas the contrary is strictly true, that no man, however well qualified he may vulgarly be esteemed, has a right to encroach on the royal prerogative by killing of game, unless he can show a particular grant of free warren; or a prescription, which perfumes a grant; or some authority under an act of parliament. As for the latter, I know but of two instances wherein an express permission to kill game was ever given by statute; the one by 1 Jac. I. c. 27. altered by 7 Jac. I. c. 11. and virtually repealed by 22 & 23 Car. III. c. 25. which gave authority, so long as they remained in force, to the owners of free warren, to lords of manors, and to all freeholders having 40£ per annum in lands of inheritance, or 80£ for life or lives, or 400£ personal estate, (and their servants) to take partridges and pheasants upon their own, or their master’s, free warren, inheritance, or freehold: the other by 5 Ann. c. 14. which empowers lords and ladies of manors to appoint gamekeepers to kill game for the use of such lord or lady; which with some alterations still subsists, and plainly supposes such power not to have been in them before. The truth of the matter is, that these game laws (of which we shall have occasion to speak again in the fourth book of these commentaries) do indeed qualify nobody, except in the instance of a gamekeeper, to kill game: but only, to save the trouble and formal process of an action by the person injured, who perhaps too might remit the offense, these statutes inflict additional penalties, to be recovered either in a regular of summary way, by any of the king’s subjects, from certain persons of inferior rank who may be found offending in this particular. But it does not follow that persons, excused from these additional penalties, are therefore authorized to kill game. The circumstances, of having 100£ per annum, and the rest, are not properly qualifications, but exemptions. And these persons, so exempted from the penalties of the game statutes, are not only liable to actions of trespass by the owners of the land; but also, if they kill game within the limits of any royal franchise, they are liable to the actions of such who may have the right of chase or free warren therein.

              UPON the whole it appears, that the king, by his prerogative, and such persons as have, under his authority, the royal franchises of chase, park, free warren, or free fishery, are the only persons, who may acquire any property, however fugitive and transitory, in these animals ferae naturae, while living; which is said to be vested in them as was observed in a former chapter, propter privilegium [by privilege]. And it must also be remembered, that such persons as may thus lawfully hunt, fish, or fowl, ratione privilegii [by reason of privilege], have (as has been said) only a qualified property in these animals; it not being absolute or permanent, but lasting only so long as the creatures remain within the limits of such respective franchise or liberty, and ceasing the instant they voluntarily pass out of it. it is held indeed, that if a man starts any game within his own grounds, and follows it into another’s, and kills it there, the property remains in himself. [28] And this is grounded on reason and natural justice: [29] for the property consists in the possession; which possession commences by the finding it in his own liberty, and is continued by the immediate pursuit. And so, if a stranger starts game in one man’s chase or free warren, and hunts it into another liberty, the property continues in the owner of the chase or warren; this property arising from privilege, [30] and not being changed by the act of a mere stranger. Or if a man starts game on another’s private grounds and kills it there, the property belongs to him in whose ground it was killed, because it was also started there; [31] this property arising ratione soli [by reason of the soil]. Whereas if, after being started there, it is killed in the grounds of a third person, the property belongs not to the owner of the first ground, because the property is local; nor yet to the owner of the second, because it was not started in his soil; but it vests in the person who started and killed it, [32] though guilty of a trespass against both the owners.

              III. I PROCEED now to a third method, whereby a title to goods and chattels may be acquired and lost, viz. by forfeiture; as a punishment for some crime or misdemeanor in the party forfeiting, and as a compensation for the offense and injury committed against him to whom they are forfeited. Of forfeitures, considered as the means whereby real property might be lost and acquired, we treated in a former chapter. [33] It remains therefore in this place only to mention, by what means or for what offenses goods and chattels become liable to forfeiture.

              IN the variety of penal laws with which the subject is at present encumbered, it were a tedious and impracticable task to reckon up the various forfeitures, inflicted by special statutes, for particular crimes and misdemeanors: some of which are mala in se [wrong in itself], or offenses against the divine law, either natural or revealed; but by far the greatest part are mala prohibita [wrong because prohibited], or such as derive their guilt merely from their prohibition by the laws of the land: such as is the forfeiture of 40 s. per month by the statute 5 Eliz. c. 4. for exercising a trade without having served seven years as an apprentice thereto; and the forfeiture of 10£ by 9 Ann. c. 23. for printing an almanac without a stamp. I shall therefore confine myself to those offenses only, by which all the goods and chattels of the offender are forfeited: referring the student for such, where pecuniary mulcts of different quantities are inflicted, to their proper heads, under which very many of them have been or will be mentioned; or else to the collections of Hawkins and Burn, and other laborious compilers. Indeed, as most of these forfeitures belong to the crown, they may seem as if they ought to have been referred to the preceding method of acquiring personal property, namely, by prerogative. But as, in the instance of partial forfeitures, a moiety often goes to the informer, the poor, or sometimes to other persons; and as one total forfeiture, namely that by a bankrupt who is guilty of felony by concealing his effects, accrues entirely to his creditors. I have therefore made it a distinct head of transferring property.

              GOODS and chattels then are totally forfeited by conviction of high treason, or misprision of treason; of petit treason; of felony in general, and particularly of felony de se [suicide], and of manslaughter; nay even by conviction of excusable homicide; [34] by outlawry for treason or felony; by conviction of petit larceny; by flight in treason or felony, even though the party be acquitted of the fact; by standing mute, when arraigned of felony; by drawing a weapon on a judge, or striking any one in the presence of the king’s courts; by praemunire [forewarning]; by pretended prophecies, upon a second conviction; by owling; by the residing abroad of artificers; and by challenging to fight on account of money won at gaming. All these offenses, as will more fully appear in the fourth book of these commentaries, induce a total forfeiture of goods and chattels.

              AND this forfeiture commences from the time of conviction, not the time of committing the fact, as in forfeitures of real property. For chattels are of so vague and fluctuating a nature, that to affect them, by any relation back, would be attended with more inconvenience than in the case of landed estates: and part, if not the whole of them, must be expended in maintaining the delinquent, between the time of committing the fact and his conviction. Yet a fraudulent conveyance of them, to defeat the interest of the crown, is made void by statute 13 Eliz. c. 5.
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              [II-422]

              CHAPTER THE TWENTY EIGHTH.

                Of Title by Custom↩

              A FOURTH method of acquiring property in things personal, or chattels, is by custom: whereby a right vests in some particular persons, either by the local usage of some particular place, or by the almost general and universal usage of the kingdom. It were endless, should I attempt to enumerate all the several kinds of special customs, which may entitle a man to a chattel interest in different parts of the kingdom: I shall therefore content myself with making some observations on three sorts of customary interests, which obtain pretty generally throughout most parts of the nation, and are therefore of more universal concern; viz. heriots, mortuaries, and heirlooms.

              1. HERIOTS, which were slightly touched upon in a former chapter, [1] are usually divided into two sorts, herio-service, and heriot-custom. The former are such as are due upon a special reservation in a grant or lease of lands, and therefore amount to little more than a mere rent: [2] the latter arise upon no special reservation whatsoever, but depend merely upon immemorial usage and custom. [3] Of these therefore we are here principally to speak: and they are defined to be a customary tribute of goods and chattels, payable to the lord of the fee on the decease of the owner of the land.

              THE first establishment, if not introduction, of compulsory heriots into England, was by the Danes: and we find in the laws of king Canute [4] the several heregeates or heriots specified, which were then exacted by the king on the death of diverse of his subjects, according to their respective dignities; from the highest eorle down to the most inferior thegne or landholder. These, for the most part, consisted in arms, horses, and habiliments of war; which the word itself, according to Sir Henry Spelman, [5] signifies. These were delivered up to the sovereign of the death of the vassal, who could no longer use them, to be put into other hands for the service and defense of the country. And upon the plan of this Danish establishment did William the conqueror fashion his law of reliefs, as was formerly observed; [6] when he ascertained the precise relief to be taken of every tenant in chivalry, and, contrary to be feudal custom and the usage of his own duchy of Normandy, required arms and implements of war to be paid instead of money. [7] 

              THE Danish compulsive heriots, being thus transmuted into reliefs, underwent the same several vicissitudes as the feudal tenures, and in socage estates do frequently remain to this day, in the shape of a double rent payable at the death of the tenant: the heriots which now continue among us, and preserve that name, seeming rather to be of Saxon parentage, and at first to have been merely discretionary. [8] These are now for the most part confined to copyhold tenures, and are due by custom only, which is the life of all estates by copy; and perhaps are the only instance where custom has favored the lord. For this payment was originally a voluntary donation, or gratuitous legacy of the tenant; perhaps in acknowledgment of his having been raised a degree above villenage, when all his goods and chattels were quite at the mercy of the lord: and custom, which has on the one hand confirmed the tenant’s interest in exclusion of the lord’s will, has on the other hand established this discretional piece of gratitude into a permanent duty. An heriot may also appertain to free land, that is held by service and suit of court; in which case it is most commonly a copyhold enfranchised, whereupon the heriot is still due of custom. Bracton [9] speaks of heriots as frequently due on the death of both species of tenants: ” est quidem alia praestatio quae nominatur heriettum; ubi tenens, liber vet servus, in morte sua, dominum suum, de quo tenuerit, respicit de meliori averio suo, vel de secundo meliori, secundum diversam locorum consuetudinem.” [“There is indeed another praestation, which is called a heriot; where a tenant at his death, whether a freeman or a slave, acknowledges the lord of whom he held, by giving his best beast or the second best, according to the custom of the place."] And this, he adds, ” magis fit de gratia quam de jure “ [“it is more a matter of favor than of right”]; in which Fleta [10] and Britton [11] agree: thereby plainly intimating the original of this custom to have been merely voluntary, as a legacy from the tenant; though now the immemorial usage has established it as of right in the lord.

              THIS heriot is sometimes the best live beast, or averium, which the tenant dies possessed of, (which is particularly denominated the villein’s relief in the twenty ninth law of king William the conqueror) sometimes the best inanimate good, under which a jewel or piece of plate may be included: but it is always a personal chattel, which, immediately on the death of the tenant who was the owner of it, being ascertained by the option of the lord, [12] becomes vested in him as his property; and is no charge upon the lands, but merely on the goods and chattels. The tenant must be the owner of it, else it cannot be due; and therefore on the death of a feme-covert no heriot can be taken; for she can have no ownership in things personal. [13] In some places there is a customary composition in money, as ten or twenty shillings in lieu of a heriot, by which the lord and tenant are both bound, if it be an indisputably ancient custom: but a new composition of this sort will not bind the representatives of either party; for that amounts to the creation of a new custom, which is now impossible. [14] 

              2. MORTUARIES are a sort of ecclesiastical heriots, being a customary gift claimed by and due to the minister in very may parishes on the death of his parishioners. They seem originally to have been, like lay heriots, only a voluntary bequest to the church; being intended, as Lyndewode informs us from a constitution of archbishop Langham, as king of expiation and amends to the clergy for the personal tithes, and other ecclesiastical duties, which the laity in their life-time might have neglected or forgotten to pay. For this purpose, after [15] the lord’s heriot or best good was taken out, the second best chattel was reserved to the church as a mortuary: ” si decedens plura habuerit animalia, optimo cui de jure fuerit debitum reservato, ecclesiae suae, sine dolo, fraude, seu contradictione qualibet, pro recompensatione subtractionis decimarum personalium, necnon et oblationum, secundum melius animal reservetur, post obitum, pro salute animae suae.” [16] [“If a man when dying shall have many animals, the best being reserved for him to whom it was of right due, let the second best, after his death, be set apart for the church for the good of his soul, without any deceit, fraud, or objection, as an amends for the withholding of personal tithes and oblations."] And therefore in the laws of king Canute [17] this mortuary is called soul-scot (raplrceat) or symbolum animae [passport of the soul]. And, in pursuance of the same principle, by the laws of Venice, where no personal tithes have been paid during the life of the party, they are paid at his death out of his merchandise, jewels, and other moveables. [18] So also, by a similar policy, in France, every man that died without bequeathing a part of his estate to the church, which was called dying without confession, was formerly deprived of Christian burial: or, if he died intestate, the relations of the deceased, jointly with the bishop, named proper arbitrators to determine what he ought to have given to the church, in case he had made a will. But the parliament, in 1409, redressed the grievance. [19] 

              IT was anciently usual in this kingdom to bring the mortuary to church along with the corpse when it came to be buried; and thence [20] it is sometimes called a corse-present : a term, which bespeaks it to have been once a voluntary donation. However in Bracton’s time, so early as Henry III, we find it riveted into an established custom: insomuch that the bequests of heriots and mortuaries were held to be necessary ingredients in every testament of chattels. ” Imprimis autem debet quilibet, qui testamentum fecerit, dominum suum de meliori re quam habuerit recognoscere; et postea ecclesiam de alia meliori “ [“Whosoever shall make a will, should in the first place acknowledge his lord by a bequest of the best chattel he may possess; and afterwards the church by the second best”]: the lord must have the best good left him as an heriot; and the church the second best as a mortuary. But yet this custom was different in different places: ” in quibusdam locis habet ecclesia melius animal de consuetudine: in quibusdam secundum, vel tertium melius; et in quibusdam nihil: et ideo consideranda est consuetudo loci.” [21] [“In some places the church has the best animal by custom: in others the second or third best; and in others again nothing: and therefore it is the custom of the place which determines the matter."] This custom still varies in different places, not only as to the mortuary to be paid, but the person to whom it is payable. In Wales, a mortuary or corse-present was due upon the death of every clergyman to the bishop of the diocese; till abolished, upon a recompense given to the bishop, by the statute 12 Ann. St. 2. c. 6. And in the archdeaconry of Chester a custom also prevailed, that the bishop, who is also archdeacon, should have at the death of every clergyman dying therein, his best horse or mare, bridle, saddle, and spurs, his best gown or cloak, hat, upper garment under his gown, and tippet, and also his best signet or ring. [22] But by statute 28 Geo. II. c. 6. this mortuary is directed to cease, and the act has settled upon the bishop an equivalent in its room. The king’s claim to many goods, on the death of all prelates in England, seems to be of the same nature; though Sir Edward Coke [23] apprehends, that this is a duty due upon death and not a mortuary: a distinction which seems to be without difference. For not only the king’s ecclesiastical character, as supreme

              ordinary, but also the species of the goods claimed, which bear so near a resemblance to those in the archdeaconry of Chester, which was an acknowledged mortuary, puts the matter out of dispute. The king, according to the record vouched by Sir Edward Coke, is entitled to six things; the bishop’s best horse or palfrey, with his furniture: his cloak, or gown, and tippet: his cup, and cover: his basin, and ewer: his gold ring: and, lastly, his muta canum, his mew or kennel of hounds; as was mentioned in the preceding chapter. [24] 

              THIS variety of customs, with regard to mortuaries, giving frequently a handle to exactions on the one side, and frauds or expensive litigations on the other; it was thought proper by statute 21 Hen. VIII. c. 6. to reduce them to some king of certainty. For this purpose it is enacted, that all mortuaries, or corse-presents to parsons of any parish, shall be taken in the following manner; unless where by custom less or none at all is due: viz. for every person who does not leave goods to the value of ten marks, nothing: for every person who leaves goods to the value of ten marks, and under thirty pounds, 3s. 4d. if above thirty pounds, and under forty pounds, 6s. 8d. if above forty pounds, of what value soever they may be, 10 s. and no more. And no mortuary shall throughout the kingdom be paid for the death of any feme-covert; nor any child; nor for any one of full age, that is not a housekeeper; nor for any wayfaring man; but such wayfaring man’s mortuary shall be paid in the parish to which he belongs. And upon this statute stands the law of mortuaries to this day.

              3. HEIRLOOMS are such goods and personal chattels, as, contrary to the nature of chattels, shall go by special custom to the heir along with the inheritance, and not to the executor of the last proprietor. The termination, loom, is of Saxon original; in which language it signifies a limb or member; [25] so that an heirloom is nothing else, but a limb or member of the inheritance. They are generally such things as cannot be taken away without damaging or dismembering the freehold; otherwise the general rule, is that no chattel interest whatsoever shall go to the heir, notwithstanding it be expressly limited to a man and his heirs, but shall vest in the executor. [26] But deer in a real authorized park, fishes in a pond, doves in a dove-house, etc, though in themselves personal chattels, yet they are so annexed to and so necessary to the well-being of the inheritance, that they shall accompany the land wherever it vests, by either descent or purchase. [27] For this reason also I apprehend it is, that the ancient jewels of the crown are held to be heirlooms: [28] for they are necessary to maintain the state, and support the dignity, of the sovereign for the time being. Charters likewise, and deeds, court-rolls, and other evidences of the land, together with the chests in which they are contained, shall pass together with the land to the heir, in the nature of heirlooms, and shall not go to the executor. [29] By special custom also, in some places, carriages, utensils, and other household implements may be heirlooms; [30] but such custom must be strictly proved. On the other hand, by almost general custom, whatever is strongly affixed to the freehold or inheritance, and cannot be severed from thence without violence or damage, ” quod ab aedibus non facile revellitur,” [31] is become a member of the inheritance, and shall thereupon pass to the heir; as marble chimney-pieces, pumps, old fixed or dormant tables, benches, and the like. [32] A very similar notion to which prevails in the duchy of Brabant; where they rank certain things moveable among those of the immoveable king, calling them, by a very peculiar appellation, praedia volantia, or volatile estates: such as beds, tables, and other heavy implements of furniture, which (as an author of their own observes) ” dignitatem istam nacta sunt, ut villis, sylvis, et aedibus, aliisque praediis, comparentur; quod solidiora mobilia ipsis aedibus ex destinatione patrisfamilias cohaerere videantur, et pro parte ipsarum aedium testimentur.” [33] [“Have obtained this estimation; that they are classed with towns, woods, houses, and other estates; because the more solid moveables seem to be fixed to the houses by the will of the ancestor, and are considered as a part of the buildings themselves."]

              OTHER personal chattels there are, which also descend to the heir in the nature of heirlooms, as a monument or tombstone in a church, or the coat-armor there hung up, with the pennons and other ensigns of honor, suited to his degree. In this case, albeit the freehold of the church is in the parson, and these are annexed to that freehold, yet cannot the parson or any other take them away or deface them, but is liable to an action from the heir. [34] Pews in the church are somewhat of the same nature, which may descend by custom immemorial (without any ecclesiastical concurrence) from the ancestor to the heir. [35] But though the heir has a property in the monuments and escutcheons of his ancestors, yet he had none in their bodies or ashes; nor can he bring any civil action against such as indecently at least, if not impiously, violate and disturb their remains, when dead and buried. The parson indeed, who has the freehold of the soil, may bring an action of trespass against such as dig and disturb it: and, if any one in taking up a dead body steals the shroud or other apparel, it will be felony; [36] for the property thereof remains in the executor, or whoever was at the charge of the funeral.

              BUT to return to heirlooms: these, though they be mere chattels, yet cannot be devised away form the heir by will; but such a devise is void, [37] even by a tenant in fee-simple. For, though the owner might during his life have sold or disposed of them, as he might of the timber of the estate, since as the inheritance was his own, he might mangle or dismember it as he pleased; yet, they being at his death instantly vested in the heir, the devise (which is subsequent, and not to take effect till after his death) shall be postponed to the custom, whereby they have already descended.
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              [II-430]

              CHAPTER THE TWENTY NINTH.

                Of Title by Succession, Marriage, and Judgment↩

              IN the present chapter we shall take into consideration three other species of title to goods and chattels.

              V. THE fifth method therefore of gaining a property in chattels, either personal or real, is by succession: which is, in strictness of law, only applicable to corporations aggregate of many, as dean and chapter, mayor and commonalty, master and fellows, and the like; in which one set of men may, by succeeding another set, acquire a property in all the goods, moveables, and other chattels of the corporation. The true reason whereof is, because in judgment of law a corporation never dies; and therefore the predecessors, who lived a century ago, and their successors now in being, are one and the same body corporate. [1] Which identity is a property so inherent in the nature of a body politic, that, even when it is meant to give any thing to be taken in succession by such a body, that succession need not be expressed; but the law will of itself imply it. So that a gift to such a corporation, either of lands, or of chattels, without naming their successors, vests an absolute property in them so long as the corporation subsists. [2] And thus a lease for years, an obligation, a jewel, a flock of sheep, or other chattel interest, will vest in the successors, by succession, as well as in the identical members, to whom it was originally given.

              BUT, with regard to sole corporations, a considerable distinction must be made. For if such sole corporation be the representative of a number of persons; as the master of an hospital, who is a corporation for the benefit of the poor brethren; an abbot, or prior, by the old law before the reformation, who represented the whole convent; or the dean of some ancient cathedrals, who stands in the place of, and represents in his corporate capacity, the chapter; such sole corporations as these have in this respect the same powers, as corporations aggregate have, to take personal property or chattels in succession. And therefore a bond to such a master, abbot, or dean, and his successors, is good in law; and the successor shall have the advantage of it, for the benefit of the aggregate society, of which he is in law the representative. [3] Whereas in the case of sole corporations, which represent no others but themselves, as bishops, parsons, and the like, no chattel interest can regularly go in succession: and therefore, if a lease for years be made to the bishop of Oxford and his successors, in such case his executors or administrators, and not his successors, shall have it. [4] For the word successors, when applied to a person in his politic capacity, is equivalent to the word heirs in his natural: and as such a lease for years, if made to John and his heirs, would not vest in his heirs, but his executors; so, if it be made to John bishop of Oxford and his successors, who are the heirs of his body politic, it shall still vest in his executors and not in such his successors. The reason of this is obvious: for, besides that the law looks upon goods and chattels as of too low and perishable a nature to be limited either to heirs, or such successors as are equivalent to heirs; it would also follow, that if any such chattel interest (granted to a sole corporation and his successors were allowed to descend to such successors, the property thereof must be in abeyance from the death of the present owner until the successors be appointed: and this is contrary to the nature of a chattel interest, which can never be in abeyance or without an owner; [5] but a man’s right therein, when once suspended, is gone for ever. This is not the case in corporations aggregate, where the right is never is suspense; nor in the other sole corporations before-mentioned, who are rather to be considered as head of an aggregate body, than subsisting merely in their own right: the chattel interest therefore, in such a case, is really and substantially vested in the hospital, convent, chapter, or other aggregate body; though the head if the visible person in whose name every act is carried on, and in whom every interest is therefore said (in point of form) to vest. But the general rule, with regard to corporations merely sole, is this, that no chattel can go or be acquired by right of succession. [6] 

              YET to this rule there are two exceptions. One in the case of the king, in whom a chattel may vest by a grant of it formerly made to a preceding king and his successors. [7] The other exception is, where, by a particular custom, some particular corporations sole have acquired a power of taking particular chattel interests in succession. And this custom, being against the general tenor of the common law, must be strictly interpreted, and no extended to any other chattel interests than such immemorial usage will strictly warrant. Thus the chamberlain of London, who is a corporation sole, may by the custom of London take bonds and recognizances to himself and his successors, for the benefit of the orphan’s fund: [8] but it will not follow from thence, that he has a capacity to take a lease for years to himself and his successors for the same purpose; for the custom extends not to that: nor that he may take a bond to himself and his successors, for any other purpose than the benefit of the orphan’s fund; for that also is not warranted by the custom. Wherefore, upon the whole, we may close this head with laying down this general rule; that such right of succession to chattels is universally inherent by the common law in all aggregate corporations, in the king, and in such single corporations as represent a number of persons; and may, by special custom, belong to certain other sole corporations for some particular purposes: although, generally, in sole corporations no such right can exist.

              VI. A SIXTH method of acquiring property in goods and chattels is by marriage; whereby those chattels, which belonged formerly to the wife, are by act of law vested in the husband, with the same degree of property and with the same powers, as the wife, when sole, had over them.

              THIS depends entirely on the notion of an unity of person between the husband and wife; it being held that they are one person in law, [9] so that the very being and existence of the woman is suspended during the coverture, or entirely merged and incorporated in that of the husband. And hence if follows, that whatever personal property belonged to the wife, before marriage, is by marriage absolutely vested in the husband. In a real estate he only gains a title to the rents and profit during coverture: for that, depending upon feudal principles, remains entire to the wife after the death of her husband, or to her heirs, if she dies before him; unless, by the birth of a child, he becomes ten ant for life by the curtesy. But, in chattel interests, the sole and absolute property vests in the husband, to be disposed of at his reduces them to possession, by exercising some act of ownership upon them, no property vests in him, but they shall remain to the wife, or to her representatives, after the coverture is determined.

              THERE is therefore a very considerable difference in the acquisition of this species of property by the husband, according to the subject-matter; viz. whether it be a chattel real, or a chattel personal; and, of chattels personal, whether it be in possession, or in action only. A chattel real vests in the husband, not absolutely, not sub modo [to a degree]. As, in case of a lease for years; the husband shall receive all the rents and profits of it, and may, if he pleases, sell, surrender, or disposed of it during the coverture: [10] if he be outlawed or attainted, it shall be forfeited to the king: [11] it is liable to execution for his debts: [12] and, if he survives his wife, it is to all intents and purposes his own. [13] Yet if he has made no disposition thereof in his lifetime, and dies before his wife, he cannot disposed of it by will: [14] for, the husband having made no alteration in the property during his life, it never was transferred from the wife; but after his death she shall remain in her ancient possession, and it shall not go to his executors. So it is also of chattels personal (or choses) in action; as debts upon bond, contracts, and the like: these the husband may have if he pleases; that is, if he reduces them into possession by receiving or recovering them at law. And, upon such receipt or recovery, they are absolutely and entirely his own; and shall go to his executors or administrators, or as he shall bequeath them by will, and shall not revest in the wife. But, if he dies before he has recovered or reduced them into possession, of that at his death they still continue choses in action, they shall survive to the wife; for the husband never exerted the power he had of obtaining an exclusive property in them. [15] And so, if an estray comes into the wife’s franchise, and the husband seizes it, it is absolutely his property: but, if he dies without seizing it, his executors are now at liberty to seize it, but the wife or her heirs; [16] for the husband never exerted the right he had, which right determined with the coverture. Thus is both these species of property the law is the same, in case the wife survives the husband; but, in case the husband survives the wife, the law is very different with respect to chattels real and choses in action: for he shall have the chattel real by survivorship, but not the chose in action; [17] except in the case of arrears of rent, due to the wife before her coverture, which in case of her death are given to the husband by statute 32 Hen. VIII. c. 37. And the reason for the general law is this: that the husband is in absolute possession of the chattel real during the coverture by a kind of joint-tenancy with his wife; wherefore the law will not wrest it out of his hands, and give it to her representatives: though in case he had died first, it would have survived to the wife, unless he thought proper in his lifetime to alter the possession. But a chose in action shall not survive to him, because he never was in possession of it at all, during the coverture; and the only method he had to gain possession of it, was by suing in his wife’s right: but as, after her death, be cannot (as husband) bring an action in her right, because they are no longer one and the same person in law, therefore he can never (as such) recover the possession. But he still will be entitled to be her administrator; and may, in that capacity, recover such things in action as became due to her before or during the coverture.

              THUS, and upon these reasons, stands the law between husband and wife, with regard to chattels real, and choses in action: but, as to chattels personal (or choses) in possession, which the wife has in her own right, as ready money, jewels, household goods, and the like, the husband has therein an immediate and absolute property, devolved to him by the marriage, not only potentially but in fact, which never can again revest in the wife or her representative. [18] 

              AND, as the husband may thus, generally, acquire a property in all the personal substance of the wife, so in one particular instance the wife may acquire a property in some of her husband’s goods; which shall remain to her after his death, and shall not go to his executors. These are called her paraphernalia; which is a term borrowed from the civil law, [19] and is derived from the Greek language, signifying something over and above her dower. Our law [20] uses it to signify the apparel and ornaments of the wife, suitable to her rank and degree; which she becomes entitled to entitled to at the death of her husband over and above her jointure or dower, and preferably to all other representatives: and the jewels of a peeress, usually worn by her, have been held to be paraphernalia. [21] Neither can the husband devise by his will such ornaments and jewels of his wife; though during his life perhaps he has the power (if unkindly inclined to exert it) to sell them or give them away. [22] But if she continues in the use of them till his death, she shall afterwards retain them against his executors and administrators, and all other persons, except creditors where there is a deficiency of assets. [23] And her necessary apparel is protected even against the claim of creditors. [24] 

              VII. A JUDGMENT, in consequence of some suit or action in a court of justice, is frequently the means of vesting the right and property of chattel interests in the prevailing party. And here we must be careful to distinguish between property, the right of which is before vested in the party, and of which only possession is recovered by suit or action; and property, to which a man before had no determinate title or certain claim, but he gains as well the right as the possession by the process and judgment of the law. Of the former sort are all debts and choses in action; as if a man gives bond for 20£ or agrees to buy a horse at a stated sum, or takes up goods of a tradesman upon an implied stated sum, or takes up goods of a tradesman upon an implied contract to pay as much as they are reasonably worth: in all these cases the right accrues to the creditor, and is completely vested in him at the time of the bond being sealed, and the contract or agreement made; and the law only gives him a remedy to recover the possession of that right, which already in justice belongs to him. But there is also a species of property to which a man has not any claim or title whatsoever, till after suit commenced and judgment obtained in a court of law: where the right and the remedy do not follow each other, as in common cases, but accrue at one and the same time; and where, before judgment had, no man can say that he has any absolute property, either in possession or in action. Of this nature are,

              1. SUCH penalties as are given by particular statutes, to be recovered on an action popular; or, in other words, to be recovered by him or them that will sue for the same. Such as the penalty of 500£ which those persons are by several acts of parliament made liable to forfeit, that, being in particular offices or situations in life, neglect to take the oaths to the government; which penalty is given to him or them that will sue for the same. Now here it is clear that no particular person, A or B, has any right, claim, or demand, in or upon this penal sum, till after action brought; [25] for he that brings his action and can bona fide obtain judgment first, will undoubtedly secure a title to it, in exclusion of every body else. He obtains an inchoate imperfect degree of property, by commencing his suit; but it is not consummated till judgment, for if any collusion appears, he loses the priority he had gained. [26] But, otherwise, the right so attaches in the first informer, that the king (who before action brought may grant a pardon which shall be a bar to all the world) cannot after suit commenced remit any thing but his own part of the penalty. [27] For by commencing the suit the informer has made the popular action his own private action, and it is not in the power of the crown, or of any thing but parliament, to release the informer’s interest. This therefore is one instance, where a suit and judgment at law are not only the means of recovering, but also of acquiring, property. And what is said of this one penalty is equally true of all others, that are given thus at large to a common informer, or to any person that will sue for the same. They are placed as it were in a state of nature, accessible by all the king’s subjects, but the acquired right of none of them: open therefore to the first occupant, who declares his intention to possess them by bringing his action; and who carries that intention into execution, by obtaining judgment to recover them.

              2. ANOTHER species of property, that is acquired and lost by suit and judgment at law, is that of damages given to a man by a jury, as a compensation and satisfaction for some injury sustained; as for a battery, for imprisonment, for slander, or for trespass. Here the plaintiff has no certain demand till after verdict; but, when the jury has assessed his damages, and judgment is given thereupon, whether they amount to twenty pounds or twenty shillings, he instantly acquires, and the defendant loses at the same time, a right to that specific sum. It is true, that this is not an acquisition so perfectly original as in the former instance: for here the injured party has unquestionably a vague and indeterminate right to some damages or other, the instant he receives the injury; and the verdict of the jurors, and judgment of the court thereupon, do not in this case so properly vest a new title in him, as fix and ascertain the old one; they do not give, but define, the right. But however, though strictly speaking the primary right to a satisfaction for injuries is given by the law of nature, and the suit is only the means of ascertaining and recovering that satisfaction; yet, as the legal proceedings are the only visible means of this acquisition of property, we may fairly enough rank such damages, or satisfaction assessed, under the head of property acquired by suit and judgment at law.

              3. HITHER also may by referred, upon the same principle, all title to costs and expenses of suit; which are often arbitrary, and rest entirely in the determination of the court, upon weighing all circumstances, both as to the quantum, and also (in the courts of equity especially, and upon motions in the courts of law) whether there shall be any costs at all. These costs therefore, when given by the court to either party, may be looked upon as an acquisition made by the judgment of law.
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              CHAPTER THE THIRTIETH.

                Of Title by Gift, Grant, and Contract↩

              WE are now to proceed, according to the order marked out, to the discussion of two of the remaining methods of acquiring a title to property in things personal, which are much connected together, and answer in some measure to the conveyances of real estates; being those by gift of grant, and by contract: whereof the former vests a property in possession, the latter a property in action.

              VIII. GIFTS then, or grants, which are the eighth method of transferring personal property, are thus to be distinguished from each other, that gifts are always gratuitous, grants are upon some consideration or equivalent: and they may be divided, with regard to their subject matter, into gifts or grants of chattels real, and gifts or grants of chattels personal. Under the head of gifts or grants of chattels real may be included all leases for years of land, assignments, and surrenders of those leases; and all the other methods of conveying an estate less than freehold, which were considered in the twentieth chapter of the present book, and therefore need not be here again repeated: though these very seldom carry the outward appearance of a gift, however freely bestowed; being usually expressed to be made in consideration of blood, or natural affection, or of five or ten shillings nominally paid to the grantor; and, in case of leases, always reserving a rent, though it be but a peppercorn: any of which considerations will, in the eye of the law, convert the gift, if executed, into a grant; if not executed, into a contract.

              GRANTS or gifts, of chattels personal, are the act of transferring the right and the possession of them; whereby one man renounces, and another man immediately acquires, all title and interest therein: which may be done either in writing, or by word of mouth [1] attested by sufficient evidence, of which the delivery of possession is the strongest and most essential. But this conveyance, when merely voluntary, is somewhat suspicious: and is usually construed to be fraudulent, if creditors or others become sufferers thereby. And, particularly, by statute 3 Hen. VII. c. 4. all deeds of gift of goods, made in trust to the use of the donor, shall be void; because otherwise persons might be tempted to commit treason or felony, without danger of forfeiture; and the creditors of the donor might also be defrauded of their rights. And by statute 13 Eliz. c. 5. every grant or gift of chattels, as well as lands, with intent to defraud creditors or others, [2] shall be void as against such persons to whom such fraud would be prejudicial; but, as against the grantor himself, shall stand good and judicial; but, as against the grantor himself, shall stand good and effectual: and all persons partakers in, or privy to, such fraudulent grants, shall forfeit the whole value of the goods, one moiety to the king, and another moiety to the party grieved; and also on conviction shall suffer imprisonment for half a year.

              A TRUE and proper gift or grant is always accompanied with delivery of possession, and takes effect immediately; as if A gives to B 100£ or a flock of sheep, and puts him in possession of them directly, it is then a gift executed in the donee; and it is not in the donor’s power to retract it; though he did it without any consideration or recompense: [3] unless it be prejudicial to creditors; or the donor were under any legal incapacity, as infancy, coverture, duress, or the like; or if he were drawn in, circumvented, or imposed upon, by false pretenses, ebriety [intoxication], or surprise. But if the gift does not take effect, by delivery of immediate possession, it is then not properly a gift, but a contract: and this a man cannot be compelled to perform, but upon good and sufficient consideration; as we shall see under our next division.

              IX. A CONTRACT, which usually conveys an interest merely in action, is thus defined: “an agreement, upon sufficient consideration, to do or not to do a particular thing.” From which definition there arise three points to be contemplated in all contract; 1. The agreement: 2. The consideration: and 3. The thing to be done or omitted, or the different species of contracts.

              FIRST then it is an agreement, a mutual bargain or convention; and therefore there must at least be two contracting parties, of sufficient ability to make a contract: as where A contracts with B to pay him 100£ and thereby transfers a property in such sum to B. Which property in however not in possession, it could not be transferred to another person by the strict rules of the ancient common law: for no chose in action could be assigned or granted over, [4] because it was though to be a great encouragement to litigiousness, if a man were allowed to make over to a stranger his right of going to law. But this nicety is now disregarded: though, in compliance with the ancient principle, the form of assigning a chose in action is in the nature of a declaration of trust, and an agreement to permit the assignee to make use of the name of the assignor, in order to recover the possession. And therefore, when in common acceptation a debt or bond is said to be assigned over, it must still be sued in the original creditor’s name; the person, to whom it is transferred, being rather an attorney than an assignee. But the king is an exception to this general rule; for he might always either grant or receive a chose in action by assignment: [5] and our courts of equity, considering that in a commercial country almost all personal property must necessarily lie in contract, will protect the assignment of a chose in action, as much as the law will that of a chose in possession. [6] 

              THIS contract or agreement may be either express or implied. Express contracts are where the terms of the agreement are openly uttered and avowed at the time of the making, as to deliver an ox, or ten load of timber, or to pay a stated price for certain goods. Implied are such as reason and justice dictate, and which therefore the law perfumes that every man undertakes to perform. As, if I employ a person to do any business for me, or perform any work; the law implies that I undertook or contracted, to pay him as much as his labor deserves. If I take up wares from a tradesman, without any agreement of price, the law concludes that I contracted to pay their real value. And there is also one species of implied contracts, which runs through and is annexed to all other contracts, conditions, and covenants; viz. that if I fail in my part of the agreement, I shall pay the other party such damages as he has sustained by such my neglect or refusal. In short, almost all the rights of personal property (when not in actual possession) do in great measure depend upon contracts of one king or other, or at least might be reduced under some of them: which indeed is the method taken by the civil law; it having referred the greatest part of the duties and rights, which it treats of, to the head of obligations ex contractu [from a contract] and quasi ex contractu [like a contract]. [7] 

              A CONTRACT may also be either executed, as if A agrees to change horses with B, and they do it immediately; in which case the possession and the right are transferred together: or in may be executory, as if they agree to change next week; here the right only vests, and their reciprocal property in each other’s horse is not in possession but in action: for a contract executed (which differs nothing from a grant) conveys a chose in possession; a contract executory conveys only a chose in action.

              HAVING thus shown the general nature of a contract, we are, secondly to proceed to the consideration upon which it is founded; or the reason which moves the party contracting to enter into the contract. “It is an agreement, upon sufficient consideration.” The civilians hold, that in all contracts, either express or implied, there must be something given in exchange, something that is mutual or reciprocal. [8] This thing, which is the price or motive of the contract, we call the consideration: and it must be a thing lawful in itself, or else the contract is void. A good consideration, we have before seen, [9] is that of blood or natural affection between near relations; the satisfaction accruing from which the law esteems an equivalent for whatever benefit may move from one relation to another. [10] This consideration may sometimes however be set aside, and the contract become void, when it tends in its consequences to defraud creditors or other third persons of their just rights. But a contract for any valuable consideration, as for marriage, for money, for work done, or for other reciprocal contracts, can never be impeached at law; and, if it be of a sufficient adequate value, is never set aside in equity: for the person contracted with has then given an equivalent in recompense, and is therefore as much an owner, or a creditor, as any other person.

              THESE valuable considerations are divided by the civilians [11] into four species. 1. Do, ut des [I give, so you give]: as when I give money or goods, on a contract that I shall be repaid money or goods for them again. Of this kind are all loans of money upon bond, or promise of repayment; and all sales of goods, in which there is either an express contract to pay so much for them or else the law implies a contract to pay so much as they are worth. 2. The second species is, facio ut facias [I do, so you do]: as when I agree with a man to do his work for him, if he will do mine for me; or if two persons agree to marry together; or to do any other positive acts on both sides. Or, it may be to forbear on one side in consideration of something done on the other; as, that in consideration A, the tenant, will repaid his house, B, the landlord, will bot sue him for waste. Or, it may be for mutual forbearance on both sides; as, that in consideration that A will not trade Lisbon, B will not trade to Marseilles; so as to avoid interfering with each other. 3. The third species of considerations is, facio, ut des [I do, so you give]: when a man agrees to perform any thing for a price, either specifically mentioned, or left to the determination of the law to set a value on it. As when a servant hires himself to his master, for certain wages or an agreed sum of money: here the servant contracts to do his master’s service, in order to earn that specific sum. Otherwise, if he be hired generally; for then he is under an implied contract to perform this service for what it shall be reasonably worth. 4. The fourth species is, do ut facias [I give, so you do]: which is the direct counterpart of the other. As when I agree with a servant to give him such wages upon his performing such work: which, we see, is nothing else but the last species inverted; for servus facit, ut herus det [the servant does, so the heir gives], and herus dat, ut servus faciat [the heir gives, so the servant does].

              A CONSIDERATION of some sort or other is so absolutely necessary to the forming of a contract, that a nudum pactum [naked contract] or agreement to do or pay any thing on one side, without any compensation on the other, is totally void in law; and a man cannot be compelled to perform it. [12] As if one man promises to give another 100£ here there is nothing contracted for or given on the one side, and therefore there is nothing binding on the other. And, however a man may or may not be bound to perform it, in honor or conscience, which the municipal laws do not take upon them to decide; certainly those municipal laws will not compel the execution of what he had no visible inducement to engage for: and therefore our law has adopted [13] the maxim of civil law, [14] that ex nudo pacto non oritur actio [a naked contract cannot support an action]. But any degree of reciprocity will prevent the pact from being nude: nay, even if the thing be founded on a prior moral obligation, (as a promise to pay a just debt, though barred by the statute of limitations) it is no longer nudum pactum. And as this rule was principally established, to avoid the inconvenience that would arise from setting up mere verbal promises, for which no good reason could be assigned, [15] it therefore does not hold in some cases, where such promise is authentically proved by written documents. For if a man enters into a voluntary bond, or gives a promissory note, he shall not be allowed to aver the want of a consideration in order to evade the payment: for every bond from the solemnity of the instrument, [16] and every note from the subscription of the drawer, [17] carries with it an internal evidence of a good consideration. Courts of justice will therefore support them both, as against the contractor himself; but not to the prejudice of creditors, or strangers to the contract.

              WE are next to consider, thirdly, the thing agreed to be done or omitted. “A contract is an agreement, upon sufficient consideration, to do or not to do a particular thing.” The most usual contracts, whereby the right of chattels personal may be acquired in the laws of England, are, 1. That of sale or exchange. 2. That of bailment. 3. That of hiring and borrowing. 4. That of debt.

              1. SALE or exchange is a transmutation of property from one man to another, in consideration of some recompense in value: for there is no sale without a recompense; there must be quid pro quo. [18] If it be a commutation of goods for goods, it is more properly an exchange; but, if it be a transferring of goods for money, it is called a sale: which is a method of exchange introduced for the convenience of mankind, by establishing an universal medium, which may be exchanged for all sorts of other property; whereas if goods were only to be exchanged for goods, by way of barter, it would be difficult to adjust the respective values, and the carriage would be intolerably cumbersome. All civilized nations adopted therefore very early the use of money; for we find Abraham giving “four hundred shekels of silver, current money with the merchant,” for the field of Machpelah; [19] though the practice of exchanges still subsists among several of the savage nations. But with regard to the law of sales and exchanges, there is no difference. I shall therefore treat of them both under the denomination of sales only; and shall consider their force and effect, in the first place where the vendor has in himself, and secondly where he has not, the property of the thing sold.

              WHERE the vendor has in himself the property of the goods sold, he has the liberty of disposing of them to whomever he pleases, at any time, and in any manner: unless judgment has been obtained against him for a debt or damages, and the writ of execution is actually delivered to the sheriff. For then, by the statute of frauds, [20] the sale shall be looked upon as fraudulent, and the property of the goods shall be bound to answer the debt, from the time of delivering the writ. Formerly it was bound from the teste, or issuing, of the writ, [21] and any subsequent sale was fraudulent; but the law was thus altered in favor of purchasers, though it still remains the same between the parties: and therefore, if a defendant dies after the awarding and before the delivery of the writ, his goods are bound by it in the hands of his executors. [22] 

              IF a man agrees with another for goods at a certain price, he may not carry them away before he has paid for them; for it is no sale without payment, unless the contrary be expressly agreed. And therefore, if the vendor says, the price of a beast is four pounds, and the vendee says he will give four pounds, the bargain is struck; and they neither of them are at liberty to be off, provided immediate possession be tendered by the other side. But if neither the money be paid, nor the goods delivered, nor tender made, nor any subsequent agreement be entered into, it is no contract, and the owner may disposed of the goods as he pleases. [23] But if any part of the price is paid down, if it be but a penny, or any portion of the goods delivered by way of earnest (which the civil law calls arrha, and interprets to be ” emptionis-venditionis contractae argumentum “ [“a token of a contract for purchase and sale”], [24] the property of the goods is absolutely bound by it: and the vendee may recover the goods by action, as well as the vendor may the price of them. [25] And such regard does the law pay to earnest as an evidence of a contract, that, by the same statute 29 Car. II. c. 3. no contract for the sale of goods, to the value of 10£ or more, shall be valid, unless the buyer actually receives part of the goods sold, by way of earnest on his part; or unless he gives part of the price of the vendor by way of earnest to bind the bargain, or in part of payment; or unless some note in writing be made and signed by the party, or his agent, who is to be charged with the contract. And, with regard to goods under the value of 10£ no contract of agreement for the sale of them shall be valid, unless the goods are to be delivered within one year, or unless the contract be made in writing, and signed by the party who is to be charged therewith. Anciently, among all the northern nations, shaking of hands was held necessary to bind the bargain; a custom which we still retain in many verbal contracts. A sale thus made was called handsale, ” venditio per mutuam manuum complexionem “ [“a sale by the mutual joining of hands”]; [26] till in process of time the same word was used to signify the price or earnest, which was given immediately after the shaking of hands, or instead thereof.

              AS soon as the bargain is struck, the property of the goods is transferred to the vendee, and that of the price to the vendor; but the vendee cannot take the goods, until he renders the price agreed on. [27] But if he tenders the money to the vendor, and he refuses it, the vendee may seize the goods, or have an action against the vendor for detaining them. And by a regular sale, without delivery, the property is so absolutely vested in the vendee, that if A sells a horse to B for 10£ and B pays him earnest, or signs a note in writing of the bargain; and afterwards, before the delivery of the horse or money paid, the horse dies in the vendor’s custody; still he is entitled to the money, because by the contract, the property was in the vendee. [28] Thus may property in goods be transferred by sale, where the vendor has such property in himself.

              BUT property may also in some cases be transferred by sale, though the vendor has none at all in the goods: for it is expedient that the buyer, by taking proper precautions, may at all events be secure of his purchase; otherwise all commerce between man and man must soon be at an end. And therefore the general rule of law is, [29] that all sales and contracts of any thing vendible, in fairs or markets overt, (that is, open) shall not only be good between the parties, but also be binding on all those that have any right or property therein. And for this purpose, the mirrour informs us, [30] were tools established in markets, viz. to testify the making of contract; for every private contract was discountenanced by law. Wherefore our Saxon ancestors prohibited the sale of any thing above the value of twenty pence, unless in open market, and directed every bargain and sale to be contracted in the presence of credible witnesses. [31] Market overt in the country is only held on the special days, provided for particular towns by charter or prescription; but in London every day, except Sunday, is market day. [32] The market place, or spot of ground set apart by custom for the sale of particular goods, is also in the country the only market overt; [33] but in London every shop in which goods are exposed publicly to sale, is market overt, for such things only as the owner professes to trade in. [34] But if my goods are stolen from me, and sold, out of market overt, my property is not altered, and I may take them wherever I find them. And it is expressly provided by statute 1 Jac. I. c. 21. that the sale of any goods wrongfully taken, to any pawnbroker in London or within two miles thereof, shall not alter the property. For this, being usually a clandestine trade, is therefore made an exception to the general rule. And, even in market overt, if the goods be the property of the king, such sale (though regular in all other respect) will in no case bind him; though it binds infants, feme coverts, idiots or lunatics, and men beyond sea or in prison: or if the goods be stolen from a common person, and then taken by the king’s officer from the felon, and sold in open market; still, if the owner has used due diligence in prosecuting the thief to conviction, he loses not his property in the goods. [35] So likewise, if the buyer knows the property not to be in the seller; or there be any other fraud in the transaction; if he knows the seller to be an infant, or feme covert, not usually trading for herself; if the sale be not originally and wholly made in the Sir or market, or not at the usual hours; the owner’s property is not bound thereby. [36] If a man buys his own goods in a fair or market, the contract of sale shall not bind him so as that he shall render the price, unless the property had been previously altered by a former sale. [37] And, notwithstanding any number of intervening sales, if the original vendor, who sold without having the property, comes again into possession of the goods, the original owner may take them, when found in his hands who was guilty of the first breach of justice. [38] By which wise regulations the common law has secured the right of the proprietor in personal chattels from being divested, for far as was consistent with that other necessary policy, that purchasers, bona fide, in a fair, open, and regular manner, should not be afterwards put to difficulties by reason of the previous knavery of the seller.

              BUT there is one species of personal chattels, in which the property is not easily altered by sale, without the express consent of the owner, and those are horses; the sale of which, even in fairs or market covert, is void in many instances, where that of other property is valid: because a horse is so fleet an animal, that the stealers of them may flee far off in a short space, [39] and be out of the reach of the most industrious owner. All persons therefore that have occasion to deal in horses, and are therefore liable sometimes to buy stolen ones, would do well to observe, that whatever price they may give, or how long soever they may keep possession before it be claimed, they gain no property in a horse that has been stolen, unless it be bought in a fair or market overt: nor even then, unless the directions be pursued that are laid down in the statute 2 P. & M. c. 7. and 31 Eliz. c. 12. By which it is enacted, that every horse, so to be sold, shall be openly exposed, in the time of such fair or market, for one whole hour together, between ten in the morning and sunset, in the open and public place used for such sales, and not in any private yard or stable: that the horse shall be brought by both the vendor and vendee to the tollgatherer or bookkeeper of such fair or market: that toll be paid, if any be due; and if not, one penny to the bookkeeper, who shall enter down the price, color, and marks of the horse, with the names additions, and abode of the vendee and the vendor; the latter either upon his own knowledge, or the testimony of some credible witness. And, even if all these points be fully complied with, yet such sale shall not take away the property of the owner, if within six months after the horse if stolen he puts in his claim before the mayor, or some justice, of the district in which the horse shall be found; and within forty days after that, proves such his property by the oath of two witnesses before such mayor or justice; and also tenders to the person in possession such price as he bona fide paid for him in market overt. But in case any one of the points beforementioned be omitted, or not observed in the sale, such sale is utterly void; and the owner shall not lose his property, but at any distance of time may seize or bring an action for his horse, wherever he happens to find him. Wherefore Sir Edward Coke observes, [40] that, both by the common law and these two statutes, the property of horses is so well preserved, that if the owner be of capacity to understand them, and be vigilant and industrious to pursue the same, it is almost impossible that the property of any horse, either stolen or not stolen, should be altered by any sale in market overt by him that is malae fidei possessor [bad faith possessor].

              BY the civil law [41] an implied warranty was annexed to every sale, in respect to the title of the vendor: and so too, in our law, a purchaser of goods and chattels may have a satisfaction from the seller, if he sells them as his own, and the title proves deficient, without any express warranty for that purpose. [42] But, with regard to the goodness of the wares so purchases, the vendor is not bound to answer; unless he expressly warrants them to be found and good, [43] or unless he knew them to be otherwise and has used any art to disguise them, [44] or unless they turn out to be different from what he represented to the buyer.

              2. BAILMENT, from the French bailer, to deliver, is a delivery of goods in trust, upon a contract expressed or implied, that the trust shall be faithfully executed on the part of the bailee. As if cloth be delivered, or (in our legal dialect) bailed, to a tailor to make a suit of clothes, he has it upon an implied contract to render it again when made, and that in workmanlike manner. [45] If money or goods be delivered to a common carrier, to convey from Oxford to London, he is under a contract in law to pay, or carry, them to the person appointed. [46] If a horse, or other goods, be delivered to an inn-keeper or his servants, he is bound to keep them safely, and restore them when his guest leaves the house. [47] If a man takes in a horse, or other cattle, to graze and depasture in his grounds, which the law calls agistment, he takes them upon an implied contract to return them safe to the owner. [48] if a pawnbroker receives plate or jewels as a pledge, or security, for the repayment of money lent thereon at a day certain, he has them upon an express contract or condition to restore them, if the pledgor performs his part by redeeming them in due time: [49] for the due execution of which contract many useful regulations are made by statute 30 Geo. II. c. 24. And so if a landlord distrains goods for rent, or a parish officer for taxes, these for a time are only a pledge in the hands of the distrainors, and they are bound by an implied contract in law to restore them on payment of the debt, duty, and expenses, before the time of sale; or, when sold, to render back the overplus. If a friend delivers any thing to his friend to keep for him, the receiver is bound to restore it on demand: and it was formerly held that in the mean time he was answerable for any damage or loss it might sustain, whether by accident or otherwise; [50] unless he expressly undertook [51] to keep it only with the same care as his own goods, and then he should not be answerable for theft or other accidents. But now the law seems to be settled upon a much more rational footing; [52] that such a general bailment will not charge the bailee with any loss, unless it happens by gross neglect, which is construed to be an evidence of fraud: but, if the bailee undertakes specially to keep the goods safely and securely, he is bound to answer all perils and damages, that may befall them for want of the same care with which a prudent man would keep his own. [53] 

              In all these instances there is a special qualified property transferred from the bailor to the bailee, together with the possession. It is not an absolute property in the bailee, because of his contract for restitution; and the bailor has nothing left in him but the right to a chose in action, grounded upon such contract, the possession being delivered to the bailee. And, on account of this qualified property of the bailee, he may (as well as the bailor) maintain an action against such as injure or take away these chattels. The tailor, the carrier, the innkeeper, the agisting [grazing] farmer, the pawnbroker, the distrainor, and the general bailee, may all of them vindicate, in their own right, this their possessory interest, against any stranger or third person. [54] For, as such bailee is responsible to the bailor, if the goods are lost damaged by his willful default or gross negligence, or if he do not deliver up the chattels on lawful demand, it is therefore reasonable that he should have a right to recover either the specific goods, or else a satisfaction in damages, against all other persons, who may have purloined or injured them; that he may always be ready to answer the call of the bailor.

              3. HIRING and borrowing are also contract by which a qualified property may be transferred to the hirer or borrower: in which there is only this difference, that hiring is always for a price, a stipend, or additional recompense; borrowing is merely gratuitous. But the law in both cases is the same. They are both contracts, whereby the possession and a transient property is transferred for a particular time or use, on condition and agreement to restore the goods so hired or borrowed, as soon as the time is expired or use performed; together with the price or stipend (in case of hiring) either expressly agreed on by the parties, or left to be implied by law according to the value of the service. By this mutual contract, the hirer or borrower gains a temporary property in the thing hired, accompanied with an implied condition to use in with moderation and not abuse it; and the owner or lender retains a reversionary interest in the same, and acquires a new property in the price or reward. Thus if a man hires or borrows a horse for a month, he has the possession and a qualified property therein during that period; on the expiration of which his qualified property determines, and the owner becomes (in case of hiring) entitled to the premium or price, for which the horse was hired. [55] 

              THERE is one species of this price or reward, the most usual of any, but concerning which many good and learned men have in former times very much perplexed themselves and other people, by raising doubts about its legality in foro conscientiae [as a matter of conscience]. That is, when money is lent on a contract to receive not only the principal sum again, but also an increase by way of compensation for the use; which is generally called interest by those who think it lawful, and usury by those who do not so. It may not be amiss therefore to enter into a short inquiry, upon what footing this matter of interest or usury does really stand.

              THE enemies to interest in general make no distinction between that and usury, holding any increase of money to be indefensibly usurious. And this they ground as well on the prohibition of it by the law of Moses among the Jews, as also upon what is laid down by Aristotle, [56] that money is naturally barren, and to make it breed money is preposterous, and a perversion of the end of its institution, which was only to serve the purposes of exchange, and not of increase. Hence the school divines have branded the practice of taking interest, as being contrary to the divine law both natural and revealed; and the canon law, [57] has proscribed the taking any, the least, increase for the loan of money as a mortal sin.

              BUT, in answer to this, it may be observed, that the Mosaical precept was clearly a political, and not a moral precept. It only prohibited the Jews from taking usury from their brethren the Jews; but in express words permitted them to take it of a stranger: [58] which proves that the taking of moderate usury, or a reward for the use, for so the word signifies, is not malum in se, since it was allowed where any but an Israelite was concerned. And as to Aristotle’s reason, deduced from the natural barrenness of money, the same may with equal force be alleged of houses, which never breed houses; and twenty other things, which nobody doubts it is lawful to make profit of, by letting them to hire. And though money was originally used only for the purposes of exchange, yet the laws of any state may be well justified in permitting it to be turned to the purposes of profit, if the convenience of society (the great end for which money was invented) shall require it. And that the allowance of moderate interest tends greatly to the benefit of the public, especially in a trading country, will appear from that generally acknowledged principle, that commerce cannot subsist without mutual and extensive credit. Unless money therefore can be borrowed, trade cannot be carried on: and if no premium were allowed for the hire of money, few persons would care to lend it; or at least the case of borrowing at a short warning (which is the life of commerce) would be entirely at an end. Thus, in the dark ages of monkish superstition and civil tyranny, when interest was laid under a total interdict, commerce was also at its lowest ebb, and fell entirely into the hands of the Jews and Lombards: but when men’s minds began to be more enlarged, when true religion and real liberty revived, commerce grew again into credit; and again introduced with itself its inseparable companion, the doctrine of loans upon interest.

              AND, really, considered abstractedly from this its use, since all other conveniences of life may either be bought or hired, but money can only be hired, there seems no greater impropriety in taking a recompense or price for the hire of this, than of any other convenience. If I borrow 100£ to employ in a beneficial trade, it is but equitable that the lender should have a proportion of my gains. To demand an exorbitant price is equally contrary to conscience, for the loan of a horse, or the loan of a sum of money: but a reasonable equivalent for the temporary inconvenience the owner may feel by the want of it, and for the hazard of his losing it entirely, if not more immoral in one case than it is in the other. And indeed the absolute prohibition of lending upon any, even moderate interest, introduces the very inconvenience which it seems meant to remedy. The necessity of individuals will make borrowing unavoidable. Without some profit allowed by law there will be but few lenders: and those principally bad men, who will break through the law, and take a profit; and then will endeavor to indemnify themselves from the danger of the penalty, by making that profit exorbitant. Thus, while all degrees of profit were discountenanced, we find more complaints of usury, and more flagrant instances of oppression, than in modern times, when money may be easily had at a low interest. A capital distinction must therefore be made between a moderate and exorbitant profit; to the former of which we usually give the name of interest, to the latter the truly odious appellation of usury: the former is necessary in every civil state, if it were but to exclude the latter, which ought never to be tolerated in any well-regulated society. For, as the whole of this matter is well fumed up by Grotius, [59] “if the compensation allowed by law does not exceed the proportion of the hazard run, or the want felt, by the loan, its allowance is neither repugnant to the revealed nor the natural law: but if it exceeds those bounds, it is then oppressive usury; and though the municipal laws may give it impunity, they never can make it just.”

              WE see, that the exorbitance or moderation of interest, for money lent, depends upon two circumstances; the inconvenience of parting with it for the present, and the hazard of losing it entirely. The inconvenience to individual lenders can never be estimated by laws; the rate therefore of general interest must depend upon the usual or general inconvenience. This results entirely from the quantity of specie or current money in the kingdom: for, the more specie there is circulating in any nation, the greater superfluity there will be, beyond what is necessary to carry on the business of exchange and the common concerns of life. In every nation or public community there is a certain quantity of money thus necessary; which a person well skilled in political arithmetic might perhaps calculate as exactly, as a private banker can the demand for running cash in his own shop: all above this necessary quantity may be spared, or lent, without much inconvenience to the respective lenders; and the greater this national superfluity is, the more numerous will be lenders, and the lower ought the rate of the national interest to be: but where there is not enough, or barely enough, circulating cash, to answer the ordinary uses of the public, interest will be proportionably high; for lenders will be but few, as few can submit to the inconvenience of lending.

              SO also the hazard of an entire loss has its weight in the regulation of interest: hence, the better the security, the lower will the interest be; the rate of interest being generally in a compound ratio, formed out of the inconvenience and the hazard. And as, if there were no inconvenience, there should be no interest, but what is equivalent to the hazard; so, if there were no hazard, there ought to be no interest, save only what arises from the mere inconvenience of lending. Thus, if the quantity of specie in a nation be such, that the general inconvenience of lending for a year is computed to amount to three per cent: a man that has money by him will perhaps lend it upon good personal security at five per cent, allowing two for the hazard run; he will lend it upon landed security, or mortgage, at four per cent, the hazard being proportionably less; but he will lend it to the state, on the maintenance of which all his property depends, at three per cent, the hazard being none at all.

              BUT, sometimes the hazard may be greater, than the rate of interest allowed by law will compensate. And this give rise to the practice, 1. Of bottomry, or respondentia. 2. Of policies of insurance.

              AND first, bottomry (which originally arose from permitting the master of a ship, in a foreign country, to hypothecate the ship in order to raise money to refit) is in the nature of a mortgage of a ship; when the owner takes up money to enable him to carry on his voyage, and pledges the keel or bottom of the ship ( pars pro toto [part for the whole]) as a security for the repayment. In which case it is understood, that, if the ship be lost, the lender loses also his whole money; but, if it returns in safety, then he shall receive back his principal, and also the premium or interest agreed upon, however it may exceed the legal rate of interest. And this is allowed to be a valid contract in all trading nations, for the benefit of commerce, and by reason of the extraordinary hazard run by the lender. [60] And in this case the ship and tackle, if brought home, are answerable (as well as the person of the borrower) for the money lent. But if the loan is not upon the vessel, but upon the goods and merchandise, which must necessarily be sold or exchanged in the course of the voyage, then only the borrower, personally, is bound to answer the contract; who therefore in this case is said to take up money at respondentia. These terms are also applied to contracts for the repayment of money borrowed, not on the ship and goods only, but on the mere hazard of the voyage itself; when a man lends a merchant 1000£ to be employed in a beneficial trade, with condition to be repaid with extraordinary interest, in case such a voyage be safely performed: [61] which kind of agreement is sometimes called foenus nauticum [naval usury], and sometimes usura maritime [maritime usury]. [62] But, as this gave an opening for usurious and gaming contracts, especially upon long voyages, it was enacted by the statute 19 Geo. II. c. 37. that all monies lent on bottomry or at respondentia, on vessels bound to or from the East Indies, shall be expressly lent only upon the ship or upon the merchandise; that the lender shall have the benefit of salvage; and that, if the borrower has not on board effects to the value of the sum borrowed, he shall be responsible to the lender for so much of the principal as has not been laid out, with legal interest and all other charges, though the ship and merchandise be totally lost.

              SECONDLY, a policy of insurance is a contract between A and B, that, upon A’s paying a premium equivalent to the hazard run, B will indemnify or insure him against a particular event. This is founded upon one of the principles as the doctrine of interest upon loans, that of hazard; but not that of inconvenience. For if I calculate the chance that she performs her voyage to be twenty to one against her being lost: and, if she be lost, I lose 100£ and get 5£ Now this is much the same as if I lend the merchant, whose whole fortunes are embarked in this vessel, 100£ at the rate of eight per cent. For by a loan I should be immediately out of my money, the inconvenience of which we have computed equal to three per cent: if therefore I had actually lent him 100£ I must have added 3£ on the score of inconvenience, to the 5£ allowed for the hazard; which together would have made 8£ But as, upon an insurance, I am never out of my money till the loss actually happens, nothing is therein allowed upon the principle of inconvenience, but all upon the principle of hazard. Thus too, in a loan, if the chance of repayment depends upon the borrower’s live, it is frequent (besides the the usual rate of interest) for the borrower to have his life insured till the time of repayment; for which he is loaded with an additional premium, suited to his age and constitution. Thus, if Sempronius has only an annuity for his life, and would borrow 100£ of Titius for a year; the inconvenience and general hazard of this loan, we have seen, are equivalent 10 5£ which is therefore the legal interest: but there is also a special hazard in this case; for, if Sempronius dies within the year, Titius must lose the whole of his 100£. Suppose this chance to be as one to ten: it will follow that the extraordinary hazard is worth 10£ more; and therefore that the reasonable rate of interest in this case would be fifteen per cent. But this the law, to avoid abuses, will not permit to be taken: Sempronius therefore gives Titius the lender only 5£ the legal interest; but applies to Gaius an insurer, and gives him the other 10£ to indemnify Titius against the extraordinary hazard. And in this manner may any extraordinary or particular hazard be provided against, which the established rate of interest will not reach; that being calculated by the state to answer only the ordinary and general hazard, together with the lender’s inconvenience in parting with his specie for the time.

              THE learning relating to marine insurances has of late years been greatly improved by a series of judicial decisions, which have now established the law in such a variety of cases, that (if well and judiciously collected) they would form a very complete title in a code of commercial jurisprudence. But, being founded on equitable principles, which chiefly result from the special circumstances of the case, it is not easy to reduce them to any general heads in mere elementary institutes. Thus much may however be said; that, being contracts, the very essence of which consists in observing the purest good faith and integrity, they are vacated by any the least shadow of fraud or undue concealment: and, on the other hand, being much for the benefit and extension of trade, by distributing the loss or gain among a number of adventurers, they are greatly encouraged and protected both by common law and acts of parliament. But, as a practice had obtained of insuring large sums without having any property on board, which were called insurances, interest or no interest; and also of insuring the same goods several times over; both of which were a species of gaming, without any advantage to commerce, and were denominated wagering policies: it is therefore enacted by the statute 19 Geo. II. c. 37. that all insurances, interest or no interest, or without farther proof of interest than the policy itself, or by way of gaming or wagering, or without benefit of salvage to the insurer, (all which had the same pernicious tendency) shall be totally null and void, except upon privateers, or ships in the Spanish and Portuguese trade, for reasons sufficiently obvious; and that no re-assurance shall be lawful, except the former insurer shall be insolvent, a bankrupt, or dead; and lastly that, in the East India trade, the lender of money on bottomry, or at respondentia, shall alone have a right to be insured for the money lent, and the borrower shall (in case of a loss) recover no more upon any insurance that the surplus of his property, above the value of his bottomry or respondentia bond. But, to return to the doctrine of common interest on loans:

              UPON the two principles of inconvenience and hazard, compared together, different nations have at different times established different rates of interest. The Romans at one time allowed centesimae, or twelve per cent, to be taken for common loans; but Justinian [63] reduced it to trientes, or one third of the as or centesimae, that is, four per cent; but allowed higher interest to be taken of merchants, because there the hazard was greater. [64] So too Grotius informs us, [65] that in Holland the rate of interest was then eight per cent in common loans, but twelve to merchants. Our law establishes one standard for all alike, where the pledge or security itself is not put in jeopardy; lest, under the general pretense of vague and indeterminate hazards, a door should be opened to fraud and usury: leaving specific hazards to be provided against by specific insurances, or by loans upon respondentia, or bottomry. But as to the rate of legal interest, it has varied and decreased for two hundred years past, according as the quantity of specie in the kingdom has increased by accessions of trade, the introduction of paper credit, and other circumstances. The statute 37 Hen. VIII. c. 9. confined interest to ten per cent, and so did the statute 13 Eliz. c. 8. But as, through the encouragements given in her reign to commerce, the nation grew more wealthy, so under her successors the statute 21 Jac. I. c. 17. reduced it to eight per cent; as did the statute 12 Car. II. c. 13. to six: and lastly by the statute 12 Ann. St. 2. c. 16. it was brought down to five per cent yearly, which is now the extremity of legal interest that can be taken. But yet, if a contract, which carries interest, be made in a foreign country, our courts will direct the payment of interest according to the law of that country in which the contract was made. [66] Thus Irish, American, Turkish, and Indian interest, have been allowed in our courts, to the amount of even twelve per cent. For the moderation or exorbitance of interest depends upon local circumstances; and the refusal to enforce such contracts would put a stop to all foreign trade.

              4. THE last general species of contracts, which I have to mention, is that of debt; whereby a chose in action, or right to a certain sum of money, is mutually acquired and lost. [67] This may be the counterpart of, and arise from, any of the other species of contracts. As, in case of a sale, where the price is not paid in ready money, the vendee becomes, indebted to the vendor for the sum agreed on; and the vendor has a property in this price, as a chose in action, by means of this contract of debt. In bailment, if the bailee loses or detains a sum of money bailed to him for any special purpose, he becomes indebted to the bailor in the same numerical sum, upon his implied contract, that he shall execute the trust reposed in him, or repay the money to the bailor. Upon hiring or borrowing, the hirer or borrower, at the same time that he acquires a property in the thing lent, may also become indebted to the lender, upon his contract to restore the money borrowed, to pay the price or premium of the loan, the hire so the horse, or the like. Any contract in short whereby a determinate sum of money becomes due to any person, and is not paid but remains in action merely, is a contract of debt. And, taken in this light, in comprehends a great variety of acquisition; being usually divided into debts of record, debts by special, and debts by simple contract.

              A DEBT of record is a sum of money, which appears to be due by the evidence of a court of record. Thus, when any specific sum is adjudged to be due from the defendant to the plaintiff, on an action or suit at law; this is a contract of the highest nature, being established by the sentence of a court of judicature. Recognizances also are a sum of money, recognized or acknowledged to be due to the crown or a subject, in the presence of some court or magistrate, with a condition that such acknowledgment shall be void upon the appearance of the party, his good behavior, or the like: and these, together with statutes merchant and statutes staple, etc, it forfeited by non-performance of the condition, are also ranked among this first and principal class of debts, viz. debts or record; since the contract, on which they are founded, is witnessed by the highest kind of evidence, viz. by matter of record.

              DEBTS by specialty, or special contract, are such whereby a sum of money becomes, or is acknowledged to be, due by deed or instrument under seal. Such as by deed of covenant, by deed of sale, by lease reserving rent, or by bond or obligation: which last we took occasion to explain in the twentieth lecture of the present book; and then showed that it is an acknowledgment or creation or a debt from the obligor to the obligee, unless the obligor performs a condition thereunto usually annexed, as the payment of rent or money borrowed, the observance of a covenant, and the like; on failure of which the bond becomes forfeited and the debt becomes due in law. These are looked upon as the next class of debts after those of record, being confirmed by special evidence, under seal.

              DEBTS by simple contract are such, where the contract upon which the obligation arises is neither ascertained by matter of record, nor yet by deed or special instrument, but by mere oral evidence, the most simple of any; or by notes unsealed, which are capable of a more easy proof, and (therefore only) better, than a verbal promise. It is easy to see into what a vast variety of obligations this last class may be branched out, through the numerous contracts for money, which are not only expressed by the parties, but virtually implied in law. Some of these we have already occasionally hinted at; and the rest, to avoid repetition, must be referred to those particular heads in the third book of these commentaries, where the breach of such contracts will be considered. I shall only observe at present, that by the statute 29 Car. II. c. 3. no executor or administrator shall be charged upon any special promise to answer damages out of his own estate, and no person shall be charged upon any promise to answer for the debt of default of another, or upon any agreement in consideration of marriage, or upon any contract or sale of any real estate, or upon any agreement that is not be performed within one year from the making, unless the agreement or some memorandum thereof be in writing, and signed by the party himself or by his authority.

              BUT there is one species of debts upon simple contract, which, being a transaction now introduced into all sorts of civil life, under the name of paper credit, deserves a more particular regard. These are debts by bills of exchange, and promissory notes.

              A BILL of exchange is a security, originally invented among merchants in different countries, for the more easy remittance of money from the one to the other, which has since spread itself into almost all pecuniary transactions. It is an open letter of request from one man to another, desiring him to pay a sum named therein to a third person on his account; by which means a man at the most distant part of the world may have money remitted to him from any trading country. If A lives in Jamaica, and owes B who lives in England 1000£ now if C be going from England of Jamaica, he may pay B this 1000£ and take a bill of exchange drawn by B in England upon A in Jamaica, and receive it when he comes thither. Thus does B receive his debt, at any distance of place, by transferring it to C; who carries over his money in paper credit, without danger of robbery or loss. This method is said to have been brought into general use by the Jews and Lombards, when banished for their usury and other vices; in order the more easily to draw their effects out of France and England, into those countries in which they had chosen to reside. The invention of them was a little earlier: for the Jews were banished out of Guinea in 1287, and out of England in 1290; [68] and in 1236 the use of paper credit was introduced into the Mogul empire in China. [69] In common speech such a bill is frequently called a draft, but a bill of exchange is the more legal as well as mercantile expression. The person however, who writes this letter, is called in law the drawer, and he to whom it is written the drawee; and the third person, or negotiator, to whom it is payable (whether specially named, or the bearer generally) is called the payee.

              THESE bills are either foreign, or inland: foreign, when drawn by a merchant residing abroad upon his correspondent in England, or vice versa; and inland, when both the drawer and the drawee reside within the kingdom. Formerly foreign bills of exchange were much more regarded in the eye of the law than inland ones, as being thought of more public concern in the advancement of trade and commerce. But now by two statutes, the one 9 & 10 W. III. c. 17. the other 3 & 4 Ann. c. 9. inland bills of exchange are put upon the same footing as foreign ones; what was the law and custom of merchants with regard to the one, and taken notice of merely as such, [70] being by those statutes expressly enacted with regard to the other. So that there is now in law no manner of difference between them.

              PROMISSORY notes, or notes of hand, are a plain and direct engagement in writing, to pay a sum specified at the time therein limited to a person therein named, or sometimes to his order, or often to the bearer at large. These also by the same statute 3 & 4 Ann. c. 9. are made assignable and endorsable in like manner as bills of exchange.

              THE payee, we may observe, either of a bill of exchange or promissory note, has clearly a property vested in him (not indeed in possession but in action) by the express contract of the drawer in the case of a promissory note, and, in the case of a bill of exchange, by his implied contract; viz. that, provided the drawee does not pay the bill, the drawer will: for which reason it is usual, in bills of exchange, to express that the value thereof has been received by the drawer; [71] in order to show the consideration, upon which the implied contract of repayment arises. And this property, so vested, may be transferred and assigned from the payee to any other man; contrary to the general rule of the common law, that no chose in action is assignable: which assignment is the life of paper credit. It may therefore be of some use, to mention a few of the principal incidents attending this transfer or assignment, in order to make it regular, and thereby to change the drawer with the payment of the debt to other persons, than those with whom be originally contracted.

              IN the first place then the payee, or person to whom or whose order such bill of exchange or promissory note is payable, may by endorsement, or writing his name in dorso or on the back of it, assign over his whole property to the bearer, or else to another person by name, either of whom is then called the endorsee; and he may assign the same to another, and so on in infinitum. And a promissory note, payable to A or bearer, is negotiable without any endorsement, and payment thereof may be demanded by any bearer of it. [72] But, in case of a bill of exchange, the payee, or the endorsee, (whether it be a general or particular endorsement) is to go to the drawee, and offer his bill for acceptance; which acceptance (so as to charge the drawer with costs) must be in writing, under or on the back of the bill. If the drawee accepts the bill, either verbally or in writing, [73] he then makes himself liable to pay it; this being now a contract on his side, grounded on an acknowledgment that the drawer has effects in his hands, or at least credit sufficient to warrant the payment. If the drawee refuses to accept the bill, and it be of the value of 20£ or upwards, and expressed to be for value received, the payee or endorsee may protest if for non-acceptance: which protest must be made in writing, under a copy of such bill of exchange, by some notary public; or, if no such notary be resident in the place, then by any other substantial inhabitant in the presence of two credible witnesses; and notice of such protest must, within fourteen days after, be given to the drawer.

              BUT, in case such bill be accepted by the drawee, and after acceptance he fails or refuses to pay it within three days after it becomes due (which three days are called days of grace) the payee or endorsee is then to get in protested for non-payment, in the same manner and by the same persons who are to protest it in case of non-acceptance: and such protest must also be notified, within fourteen days after, to the drawer. And he, on producing such protest, either of non-acceptance or non-payment, is bound to make good to the payee, or endorsee, not only the amount of the said bills, (which he is bound to do within a reasonable time after non-payment, without any protest, by the rules of the common law [74]) but also interest and all charges, to be computed from the time of making such protest. But if no protest be made or notified to the drawer, and any damage accrues by such neglect, it shall fall on the holder of the bill. The bill, when refused, must be demanded of the drawer as soon as conveniently may be: for though, when one draws a bill of exchange, he subjects himself to the payment, if the person on whom it is drawn refuses either to accept or pay, yet that is with this limitation, that if the bill be not paid, when due, the person to whom it is payable shall in convenient time give the drawer notice thereof; for otherwise the law will imply it paid: since it would be prejudicial to commerce, if a bill might rise up to charge the drawer at any distance of time; when in the mean time all reckonings and accounts may be adjusted between the drawer and the drawee. [75] 

              IF the bill be an endorsed bill, and the endorsee cannot get the drawee to discharge it, he may call upon either the drawer or the endorser, or if the bill has been negotiated through many hands, upon any of the endorsers; for each endorser is a warrantor for the payment of the bill, which is frequently taken in payment as much (or more) upon the credit of the endorser, as of the drawer. And if such endorser, so called upon, has the names of one or more endorsers prior to his own, to each of whom he is properly an endorsee, he is also at liberty to call upon any of them to make him satisfaction; and so upwards. But the first endorser has nobody to resort to, but the drawer only.

              WHAT has been said of bills of exchange is applicable also to promissory notes, that are endorsed over, and negotiated form one hand to another; only that, in this case, as there is no drawee, there can be no protest for non-acceptance; or rather, the law considers a promissory note in the light of a bill drawn by a man upon himself, and accepted at the time of drawing. And, in case of non-payment by the drawer, the several endorsees of a promissory note have the same remedy, as upon bills of exchange, against the prior endorsers.
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                It is therefore to be observed, that, in calculating the rate of interest, the Romans divided the principal sum into an hundred parts; one of which they allowed to be taken monthly: and this, which was the highest rate of interest permitted, they called usurae centesimae, amounting yearly to twelve per cent. Now as the as, or Roman pound, was commonly used to express any integral sum, and was divisible into twelve parts or unciae, therefore these twelve monthly payments or unciae were held to amount annually to one pound, or as usurarius ; and so the usurae asses were synonymous to the usurae centesimae. And all lower rates of interest were denominated according to the relation they bore to this centesimal usury, or usurae asses : for the several multiples of the unciae, or duodecimal parts of the as, were known by different names according to their different combinations; sextans, quadrans, triens, quincunx, semis, septunx, bes, dodrans, dextrans, deunx, containing respectively 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, unciae or duodecimal parts of an as. (Ff. 28. 5. 50. § 2. Gravin. orig. jur. civ. l. 2. § 47.) This being premised, the following table will clearly exhibit at once the subdivisions of the as, and the denominations of the rate of interest.
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              CHAPTER THE THIRTY FIRST.

                Of Title by Bankruptcy↩

              THE preceding chapter having treated pretty largely of the acquisition of personal property by several commercial methods, we from thence shall be easily led to take into our present consideration a tenth method of transferring property, which is that of

              X. BANKRUPTCY; a title which we before lightly touched upon, [1] so far as it related to the transfer of the real estate of the bankrupt. At present we are to treat of it more minutely, as it principally relates to the disposition of chattels, in which the property of persons concerned in trade more usually consists, than in lands or tenements. Let us therefore first of all consider, 1. Who may become a bankrupt: 2. What acts make a bankrupt: 3. The proceedings on a commission of bankrupt: and, 4. In what manner an estate in goods and chattels may be transferred by bankruptcy.

              1. WHO may become a bankrupt. A bankrupt was before [2] defined to be “a trader, who secretes himself, or does certain other acts, tending to defraud his creditors.” He was formerly considered merely in the light of a criminal or offender; [3] and in this spirit we are told by Sir Edward Coke, [4] that we have fetched as well the name, as the wickedness, of bankrupts from foreign nations. [5] But at present the laws of bankruptcy are considered as laws calculated for the benefit of trade, and founded on the principles of humanity as well as justice; and to that end they confer some privileges, not only on the creditors, but also on the bankrupt or debtor himself. On the creditors; by compelling the bankrupt to give up all his effects to their use, without any fraudulent concealment: on the debtor; by exempting him from the rigor of the general law, whereby his person might be confined at the discretion of his creditor, though in reality he has nothing to satisfy the debt; whereas the law of bankrupts, taking into consideration the sudden and unavoidable accidents to which men in trade are liable, has given them the liberty of their persons, and some pecuniary emoluments, upon condition they surrender up their whole estate to be divided among their creditors.

              IN this respect our legislature seems to have attended to the example of the Roman law. I mean not the terrible law of the twelve tables; whereby the creditors might cut the debtor’s body into pieces, and each of them take his proportionable share: if indeed that law, de debitore in partes secando [cutting the debtor into pieces], is to be understood in so very butcherly a light; which many learned men have with reason doubted. [6] Nor do I mean those less inhuman laws (if they may be called so, as their meaning is indisputably certain) of imprisoning the debtor’s person in chains; subjecting him to stripes and hard labor, at the mercy of his rigid creditor; and sometimes selling him, his wife, and children, to perpetual foreign slavery trans Tiberim: [7] an oppression, which produced so many popular insurrections, and secessions to the mons facer. But I mean the law of cession, introduced by the Christian emperors; whereby if a debtor ceded, or yielded up, all his fortune to his creditors, he was secured from being dragged to a jail, ” omni quoque corporali cruciatu semoto “ [“all bodily torture being also removed”]. [8] For, as the emperor justly observes, [9] “ inhumanum erat spoliatum fortunes suis in solidum damnari “ [“it was inhuman, being deprived of all his fortune, to be utterly ruined”]. Thus far was just and reasonable: but, as the departing from one extreme is apt to produce its opposite, we find it afterwards enacted, [10] that if the debtor by any unforeseen accident was reduced to low circumstances, and would swear that he had not sufficient left to pay his debts, he should not be compelled to cede or give up even that which he had in his possession: a law, which under a false notion of humanity, seems to be fertile of perjury, injustice, and absurdity.

              THE laws of England, more wisely, have steered in the middle between both extremes: providing at once against the inhumanity of the creditor, who is not suffered to confine an honest bankrupt after his effects are delivered up; and at the same time taking care that all his just debts shall be paid, for far as the effects will extend. But still they are cautious of encouraging prodigality and extravagance by this indulgence to debtors; and therefore they allow the benefit of the laws of bankruptcy to none but actual traders; since that set of men are, generally speaking, the only persons liable to accidental losses, and to an inability of paying their debts, without any fault of their own. If persons in other situations of life run in debt without the power of payment, they must take the consequences of their own indiscretion, even though they meet with sudden accidents that may reduce their fortunes: for the law holds it to be an unjustifiable practice, for any person but a trader to encumber himself with debts of any considerable value. If a gentleman, or one in a liberal profession, at the time of contracting his debts, has a sufficient fund to pay them, the delay of payment is a species of dishonesty, and a temporary injustice to his creditor: and if, at such time, he has no sufficient fund, the dishonesty and injustice is the greater. He cannot therefore murmur, if he suffers the punishment which he has voluntarily drawn upon himself. But in mercantile transactions the case is far otherwise. Trade cannot be carried on without mutual credit on both sides: the contracting of debts is therefore here not only justifiable, but necessary. And if by accidental calamities, as by the loss of a ship in a tempest, the failure of brother traders, or by the non-payment of persons out of trade, a merchant or trader becomes incapable of discharging his own debts, it is his misfortune and not his fault. To the misfortunes therefore of their faults: since, at the same time that it provides for the security of commerce, by enacting that every considerable trader may be declared a bankrupt, for the benefit of his creditors as well as himself, it has also to discourage extravagance declared, that no one shall be capable of being made a bankrupt, but only a trader; nor capable of receiving the full benefit of the statutes, but only an industrious trader.

              THE first statute made concerning any English bankrupts, was 32 Hen. VIII. c. 4. when trade began first to be properly cultivated in England: which has been almost totally altered by statute 13 Eliz. c. 7. whereby bankruptcy is confined to such persons only as have used the trade of merchandise, in gross or by retail, by way of bargaining, exchange, rechange, bartering, chevisance, [11] or otherwise; or have sought their living by buying and selling. And by statute 21 Jac. I. c. 19. persons using the trade or profession of scrivener, receiving other mens monies and estates into their trust and custody, are also made liable to the statutes of bankruptcy: and the benefits, as well as the penal parts of the law, are extended as well to aliens and denizens as to natural born subjects; being intended entirely for the protection of trade, in which aliens are often as deeply concerned as natives. By many subsequent statutes, but lastly by statute 5 Geo. II. c. 30. [12] bankers, brokers, and factors, are declared liable to the statutes of bankruptcy; and this upon the same reason that scriveners are included by the statute of James I. viz. for the relief of their creditors;) whom they have otherwise more opportunities of defrauding than any other set of dealers: and they are properly to be looked upon as traders, since they make merchandise of money, in the same manner as other merchants do of goods and other moveable chattels. But by the same act, [13] no farmer, grazer, or drover, shall (as such) be liable to be deemed a bankrupt: for, though they buy and sell corn, and hay, and beasts, in the course of husbandry, yet trade is not their principal, but only a collateral, object; their chief concern being to manure and till the ground, and make the best advantage of its produce. And, besides, the subjecting them to the laws of bankruptcy might be a means of defeating their landlords of the security which the law has given them above all others, for the payment of their reserved rents: wherefore also, upon a similar reason, a receiver of the king’s taxes is not capable, [14] as such, of being a bankrupt; lest the king should be defeated of those extensive remedies against his debtors, which are put into his hands by the prerogative. By the same statute, [15] no person shall have a commission of bankrupt awarded against him, unless at the petition of some one creditor, to whom he owes 100£; or of two, to whom he is indebted 150£; or of more, to whom all together he is indebted 200£. For the law does not look upon persons, whose debts amount to less, to be traders considerable enough, either to enjoy the benefit of the statutes, themselves, or to entitle the creditors, for the benefit of public commerce, to demand the distribution of their effects.

              IN the interpretation of these several statutes, it has been held, that buying only, or selling only, will not qualify a man to be a bankrupt; but it must be both buying and selling, and also getting a livelihood by it. As, by exercising the calling of a merchant, a grocer, a mercer, or, in one general word, a chapman, who is one that buys and sells any thing. But no handicraft occupation (where nothing is bought and sold, and therefore an extensive credit, for the stock in trade, is not necessary to be had) will make a man a regular bankrupt; as that of a husbandman, a gardener, and the like, who are paid for their work and labor. [16] Also an inn-keeper cannot, as such, be a bankrupt: [17] for his gain or livelihood does not arise from buying and selling in the way of merchandise, but greatly from the use of his rooms and furniture, his attendance, and the like: and though he may buy corn and victuals, to sell again at a profit, yet that no more makes him a trader, than a schoolmaster or other person is, that keeps a boarding house, and makes considerable gains by buying and selling what he spends in the house, and such a one is clearly not within the statutes. [18] But where persons buy goods, and make them up into saleable commodities, as shoe-makers, smiths, and the like, here, though part of the gain is by bodily labor, and not by buying and selling, yet they are within the statutes of bankrupts; [19] for the labor is only in melioration of the commodity, and rendering it more fit for sale.

              ONE single act of buying and selling will not make a man a trader; but a repeated practice, and profit by it. Buying and selling bank-stock, or other government securities, will not make a man a bankrupt; they not being goods, wares, or merchandise, within the intent of the statute, by which a profit may be fairly made. [20] Neither will buying and selling under particular restraints, or for particular purposes; as if a commissioner of the navy uses to buy victuals for the fleet, and dispose of the surplus and refuse, he is not thereby made a trader within the statutes. [21] An infant, though a trader, cannot be made a bankrupt: for an infant can owe nothing but for necessaries; and the statutes of bankruptcy create no new debts, but only give a speedier and more effectual remedy for recovering such as were before due: and no person can be made a bankrupt for debts, which he is not liable at law to pay. [22] But a feme-covert in London, being a sole trader according to the custom, is liable to a commission of bankrupt. [23] 

              2. HAVING thus considered, who may, and who may not, be made a bankrupt, we are to inquire, secondly, by what acts a man may become a bankrupt. A bankrupt is “a trader, who secretes himself, or does certain other acts, tending to defraud his creditors.” We have hitherto been employed in explaining the former part of this description, “a trader:” Let us now attend to the latter, “who secretes himself, or does certain other acts, tending to defraud his creditors.” And, in general, whenever such a trader, as is before described, has endeavored to avoid his creditors or evade their just demands, this has been declared by the legislature to be an act of bankruptcy, upon which a commission may be sued out. For in this extrajudicial method of proceeding, which is allowed merely for the benefit o commerce, the law is extremely watchful to detect a man, whose circumstances are declining, in the first instance, or at least as early as possible: that the creditors may receive as large a proportion of their debts as may be; and that a man may not go on wantonly wasting his substance, and then claim the benefit of the statutes, when he has nothing left to distribute.

              TO learn what the particular acts of bankruptcy are, which render a man a bankrupt, we must consult the several statutes, and the resolutions formed by the courts thereon. Among these may therefore be reckoned, 1. Departing from the realm, whereby a man withdraws himself from the jurisdiction and coercion of the law, with intent to defraud his creditors. [24] 2. Departing from his own house, with intent to secrete himself, and avoid his creditors. [25] 3. Keeping in his own house, privately, so as not to be seen or spoken with by his creditors, except for just and necessary cause; which is likewise construed to be an intention to defraud his creditors, by avoiding the process of the law. [26] 4. Procuring or suffering himself willingly to be arrested, or outlawed, or imprisoned, without just and lawful cause; which is likewise deemed an attempt to defraud his creditors. [27] 5. Procuring his money, goods, chattels, and effects to be attached or sequestered by any legal process; which is another plain and direct endeavor to disappoint his creditors of their security. [28] 6. Making any fraudulent conveyance to a friend, or secret trustee, of his lands, tenements, goods, or chattels; which is an act of the same suspicious nature with the last. [29] 7. Procuring any protection, not being himself privileged by parliament, in order to screen his person from arrests; which also is an endeavor to elude the justice of the law. [30] 8. Endeavoring or desiring, by any petition to the king, or bill exhibited in any of the king’s courts against any creditors, to compel them to take less than their just debts; or to procrastinate the time of payment, originally contracted for; which are an acknowledgment of either his poverty or his knavery. [31] 9. Lying in prison for two months, or more, upon arrest or other detention for debt, without finding bail, in order to obtain his liberty. [32] For the inability to procure bail argues a strong deficiency in his credit, owing either to his suspected poverty, or ill character; and his neglect to do it, if able, can arise only from a fraudulent intention: in either of which cases it is high time for his creditors to look to themselves, and compel a distribution of his effects. 10. Escaping from prison after an arrest for a just debt of 100£ or upwards. [33] For no man would break prison, that was able and desirous to procure bail; which brings it within the reason of the last case. 11. Neglecting to make satisfaction for any just debt to the amount of 100£ within two months after service of legal process, for such debt, upon any trader having privilege of parliament. [34] 

              THESE are the several acts of bankruptcy, expressly defined by the statutes relating to this title: which being so numerous, and the whole law of bankrupts being an innovation on the common law, our courts of justice have been tender so extending or multiplying acts of bankruptcy by any construction, or implication. And therefore Sir John Holt held, [35] that a man’s removing his goods privately, to prevent their being seized in execution, was no act of bankruptcy. For the statutes mention only fraudulent gifts to third persons, and procuring them to be seized by sham process, in order to defraud creditors: but this, though a palpable fraud, yet falling within neither of those cases, cannot be adjudged an act of bankruptcy. So also it has been determined expressly, that a banker’s stopping or refusing payment is no act of bankruptcy; for it is not within the description of any of the statutes, and there may be good reasons for his so doing, as, suspicion of forgery, and the like: and if, in consequence of such refusal, he is arrested, and puts in bail, still it is not act of bankruptcy: [36] but if he goes to prison, and lies there two months, then, and not before, is he become a bankrupt.

              WE have seen who may be a bankrupt, and what acts will make him so: let us next consider,

              3. THE proceedings on a commission of bankrupt; so far as they affect the bankrupt himself. And these depend entirely on the several statutes of bankruptcy; [37] all which shall endeavor to blend together, and digest into a concise methodical order.

              And, first, there must be a petition to the lord chancellor by one creditor to the amount of 100£, or by two to the amount of 150£, or by three or more to the amount of 200£; upon which he grants a commission to such discreet persons as to him shall seem good, who are then styled commissioners of bankrupt. The petitioners, to prevent malicious applications, must be bound in a security of 200£ to make the party amends in case they do not prove him a bankrupt. And, if on the other hand they receive any money or effects from the bankrupt, as a recompense for suing out the commission, so as to receive more than their ratable dividends of the bankrupt’s estate, they forfeit not only what they shall have so received, but their whole debt. These provisions are made, as well to secure persons in good credit from being damnified by malicious petitions, as to prevent knavish combinations between the creditors and bankrupt, in order to obtain the benefit of a commission. When the commission is a warded and issued, the commissioners are to meet, at their own expense, and to take an oath for the due execution of their commission, and to be allowed a sum not exceeding 20 s. per diem each, at every sitting. And no commission of bankrupt shall abate, or be void, upon any demise of the crown.

              When the commissioners have received their commission, they are first to receive proof of the person’s being a trader, and having committed some act of bankruptcy; and then to declare him a bankrupt, if proved so; and to give notice thereof in the gazette, and at the same time to appoint three meetings. At the first of these meetings an election must be made of assignees, or persons to whom the bankrupt’s estate shall be assigned, and in whom it shall be vested for the benefit of the creditors; which assignees are to be first named by the commissioners, and afterwards to be approved or rejected at the said meeting by the major part, in value, of the creditors who shall then prove their debts: but no creditor shall be admitted to vote in the choice of assignees, whose debt on the balance of accounts does not amount to 10£ At the second meeting any farther business relating to the commission may be proceeded on. And at the third meeting, at farthest, which must be on the forty second day after the advertisement in the gazette, the bankrupt, upon notice also personally served upon him or left at his usual place of abode, must surrender himself personally to the commissioners, and must thenceforth in all respects conform to the directions of the statutes of bankruptcy; or, in default thereof, shall be guilty of felony without benefit of clergy, and shall suffer death, and his goods and estate shall be distributed among his creditors.

              In case the bankrupt absconds, or is likely to run away, between the time of the commission issued, and the last day of surrender, the may by warrant from any judge or justice of the peace be committed to the county jail, in order to be forthcoming to the commissioners; who are also empowered immediately to grant a warrant for seizing his goods and papers.

              When the bankrupt appears, the commissioners are to examine him touching all matters relating to his trade and effects. They may also summon before them, and examine, the bankrupt’s wife and any other person whatsoever, as to all matters relating to the bankrupt’s affairs. And in case any of them shall refuse to answer, or shall not answer fully, any lawful question, or shall refuse to subscribe such their examination, the commissioners may commit them to prison without bail, till they make and sign a full answer; the commissioners specifying in their warrant of commitment the question so refused to be answered. And any jailer, permitting such persons to escape, or go out of prison, shall forfeit 500£ to the creditors.

              THE bankrupt, upon this examination, is bound upon pain of death to make a full discovery of all his estate and effects, as well in expectancy as possession, and how he has disposed of the same; together with all books and writings relating thereto: and is to deliver up all in his own power to the commissioners; (except the necessary apparel of himself, his wife, and his children) or, in case he conceals or embezzles any effects to the amount of 20£ or withholds any books or writings, with intent to defraud his creditors, he shall be guilty of felony without benefit of clergy. [38] 

              AFTER the time allowed to the bankrupt for such discovery is expired, any other person voluntarily discovering any part of his estate, before unknown to the assignees, shall be entitled to five per cent. out of the effects so discovered, and such farther reward as the assignees and commissioners shall think proper. And any trustee willfully concealing the estate of any bankrupt, after the expiration of the two and forty days, shall forfeit 100£ and double the value of the estate concealed, to the creditors.

              HITHERTO every thing is in favor of the creditors; and the law seems to be pretty rigid and severe against the bankrupt: but, in case he proves honest, it makes him full amends for all this rigor and severity. For if the bankrupt has made an ingenuous discovery, has conformed to the directions of the law, and has acted in all points to the satisfaction of his creditors; and if they, or four parts in five of them in number and value, (but none of them creditors for less than 20£) will sign a certificate to that purport; the commissioners are then to authenticate such certificate under their hands and seals, and to transmit it to the lord chancellor: and he, or two judges whom he shall appoint, on oath made by the bankrupt that such certificate was obtained without fraud, may allow the same; or disallow it, upon cause shown by any of the creditors of the bankrupt.

              IF no cause be shown to the contrary, the certificate is allowed of course; and then the bankrupt is entitled to a decent and reasonable allowance out of his effects, for his future support and maintenance, and to put him in a way of honest industry. This allowance is also in proportion of his former good behavior, in the early discovery of the decline of his affairs, and thereby giving his creditors a larger dividend. For, if his effects will not pay one half of his debts, or ten shillings in the pound, he is left to the discretion of the commissioners and assignees, to have a competent sum allowed him, not exceeding three per cent: but if they pay ten shillings in the pound, he is to be allowed five per cent; if twelve shillings and sixpence, then seven and a half per cent; and it fifteen shillings in the pound, then the bankrupt shall be allowed ten per cent: provided, that such allowance do not in the first case exceed 200£, in the second 250£, and in the third 300£. [39] 

              BESIDES this allowance, he has also an indemnity granted him, of being free and discharged for ever from all debts owing by him at the time he became a bankrupt; even though judgment shall have been obtained against him, and he lies in prison upon execution for such debts; and, for that among other purposes, all proceedings on commissions of bankrupt are, on petition, to be entered of record, as a perpetual bar against actions to be commenced on this account: though, in general, the production of the certificate properly allowed shall be sufficient evidence of all previous proceedings. Thus the bankrupt becomes a clear man again; and, by the assistance of his allowance and his own industry, may become a useful member of the commonwealth: which is the rather to be expected, as he cannot be entitled to these benefits, but by the testimony of his creditors themselves of his honest and ingenuous disposition; and unless his failures have been owing to misfortunes, rather than to misconduct and extravagance.

              FOR no allowance or indemnity shall be given to a bankrupt, unless his certificate be signed and allowed, as before-mentioned; and also, if any creditor produces a fictitious debt, and the bankrupt does not make discovery of it, but suffers the fair creditors to be imposed upon, he lose all title to these advantages. Neither can he claim them, if he has given with any of his children above 100£ for a marriage portion, unless he had at that time sufficient left to pay all his debts; or if he has lost at any one time 5£ or in the whole 100£ within a twelvemonth before he became bankrupt, by any manner of gaming or wagering whatsoever; or, within the same time, has lost to the value of 100£ by stockjobbing. Also, to prevent the too common practice of frequent and fraudulent or careless breaking, a mark is set upon such as have been once cleared by a commission of bankrupt, or have compounded with their creditors, or have been delivered by an act of insolvency: which is an occasional act, frequently passed [40] by the legislature; whereby all persons whatsoever, who are either in too low a way of dealing to become bankrupts, or not being in a mercantile state of life are not included within the laws of bankruptcy, are discharged from all suits and imprisonment, upon delivering up all their estate and effects to their creditors upon oath, at the sessions or assizes; in which case their perjury or fraud is usually, as in case of bankrupts, punished with death. Persons who have been once cleared by this, or either of the other methods, (of composition with their creditors, or bankruptcy) and afterwards become bankrupts again, unless they pay full fifteen shillings in the pound, are only thereby indemnified as to the confinement of their bodies; but any future estate they shall acquire remains liable to their creditors, excepting their necessary apparel, household goods, and the tools and implements of their trades.

              THUS much for the proceedings on a commission of bankrupt, so far as they affect the bankrupt himself personally. Let us next consider,

              4. HOW such proceedings affect or transfer the estate and property of the bankrupt. The method whereby a real estate, in lands, tenements, and hereditaments, may be transferred by bankruptcy, was shown under its proper head, in a former chapter. [41] At present therefore we are only to consider the transfer of things personal by this operation of law.

              BY virtue of the statutes before-mentioned all the personal estate and effects of the bankrupt are considered as vested, by the act of bankruptcy, in the future assignees of his commissioners, whether they be goods in actual possession, or debts, contracts, and other choses in action; and the commissioners by their warrant may cause any house or tenement of the bankrupt to be broken open, in order to enter upon the seize the same. And, when the assignees are chosen or approved by the creditors, the commissioners are to assign every thing over to them; and the property of every part of the estate is thereby as fully vested in them, as it was in the bankrupt himself, and they have the same remedies to recover it. [42] 

              THE property vested in the assignees is the whole that the bankrupt had in himself, at the time he committed the first act of bankruptcy, or that has been vested in him since, before his debts are satisfied or agreed for. Therefore it is usually said, that once a bankrupt, and always a bankrupt: by which is meant, that a plain direct act of bankruptcy once committed cannot be purged, or explained away, by any subsequent conduct, as a dubious equivocal act may be; [43] but that, if a commission is afterwards awarded, the commission and the property of the assignees shall have a relation, or reference, back to the first and original act of bankruptcy. [44] Insomuch that all transactions of the bankrupt are from that time absolutely null and void, either with regard to the alienation of his property, or the receipt of his debts from such as are privy to his bankruptcy; for they are no longer his property, or his debts, but those of the future assignees. And, if an execution be sued out, but not served and executed on the bankrupt’s effects till after the act of bankruptcy, it is void as against the assignees. But the king is not bound by this fictitious relation, nor is within the statutes of bankrupts; [45] for if, after the act of bankruptcy committed and before the assignment of his effects, an extent issues for the debt of the crown, the goods are bound thereby. [46] In France this doctrine of relation is carried to a very great length; for there every act of a merchant, for ten days precedent to the act of bankruptcy, is perfumed to be fraudulent, and is therefore void. [47] But with us the law stands upon a more reasonable footing: for, as these acts of bankruptcy may sometimes by secret to all but a few, and it would be prejudicial to trade to carry this notion to its utmost length, it is provided by statute 19 Geo. II. c. 32. that no money paid by a bankrupt to a bona fide or real creditor, in a course of trade, even after an act of bankruptcy done, shall be liable to be refunded. Nor, by statute 1 Jac. I. c. 15. shall any debtor of a bankrupt, that pays him his debt, without knowing of his bankruptcy, be liable to account for it again. The intention of this relative power being only to reach fraudulent transactions, and not to distress the fair trader.

              THE assignees may pursue any legal method of recovering this property so vested in them, by their own authority; but cannot commence a suit in equity, nor compound any debts owing to the bankrupt, nor refer any matters to arbitration, without the consent of the creditors, or the major part of them in value, at a meeting to be held in pursuance of notice in the gazette.

              WHEN they have got in all the effects they can reasonably hope for, and reduced them to ready money, the assignees must, within twelve months after the commission issued, give one and twenty days notice to the creditors of a meeting for a dividend or distribution; at which time they must produce their accounts, and verify them upon oath, if required. And then the commissioners shall direct a dividend to be made, at so much in the pound, to all creditors who have before proved, or shall then prove, their debts. This dividend must be made equally, and in a ratable proportion, to all the creditors, according to the quantity of their debts; no regard being had to the quality of them. Mortgages indeed, for which the creditor has a real security in his own hands, are entirely safe; for the commission of bankrupt reaches only the equity of redemption. [48] So are also personal debts, where the creditor has a chattel in his hands, as a pledge or pawn for the payment, or has taken the debtor’s lands or goods in execution. And, upon the equity of the statute 8 Ann. c. 14. (which directs, that, upon all executions of goods being on any premises demised to a tenant, one year’s rent and no more shall, if due, be paid to the landlord) it has also been held, that under a commission of bankrupt, which is in the nature of a statute-execution, the landlord shall be allowed his arrears of rent to the same amount, in preference to other creditors, even though he has neglected to distrain, while the goods remained on the premises; which he is otherwise entitled to do for his entire rent, be the quantum what it may. [49] But, otherwise, judgments and recognizances, (both which are debts of record, and therefore at other times have a priority) and also bonds and obligations by deed or special instrument (which are called debts by specialty, and are usually the next in order) these are all put on a level with debts by mere simple contract, and all paid pari passu. Nay, so far is this matter carried, that, by the express provision of the statutes, debts not due at the time of the dividend made, as bonds or notes of hand payable at a future day, shall be paid equally with the rest, [50] allowing a discount or drawback in proportion. And insurances, and obligations upon bottomry or respondentia, bona fide made by the bankrupt, though forfeited after the commission is awarded, shall be looked upon in the same light as debts contracted before any act of bankruptcy.

              WITHIN eighteen months after the commission issued, a second and final dividend shall be made, unless all the effects were exhausted by the first. And if any surplus remains, after paying every creditor his full debt, if shall be restored to the bankrupt. This is a case which sometimes happens to men in trade, who involuntarily, or at least unwarily, commit acts of bankruptcy, by absconding and the like, while their effects are more than sufficient to pay their creditors. And, if any suspicious or malevolent creditor will take the advantage of such acts, and sue out a commission, the bankrupt has no remedy, but must quietly submit to the effects of his own imprudence; except that, upon satisfaction made to all the creditors, the commission may be superseded. [51] This case may also happen, when a knave is desirous of defrauding his creditors, and is compelled by a commission to do them that justice, which otherwise he wanted to evade. And therefore, though the usual rule is, that all interest on debts carrying interest shall cease from the time of issuing the commission, yet, in case of a surplus left after payment of every debt, such interest shall again revive, and be chargeable on the bankrupt, [52] or his representatives.
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              CHAPTER THE THIRTY SECOND.

                Of Title by Testament, and Administration↩

              THERE yet remain to be examined, in the present chapter, two other methods of acquiring personal estates, viz. by testament and administration. And there I propose to consider in one and the same view; they being in their nature so connected and blended together, as makes it impossible to treat of them distinctly, without manifest tautology and repetition.

              XI. XII. IN the pursuit then of this joint subject, I shall, first, inquire into the original and antiquity of testaments and administrations; shall, secondly, show who is capable of making a last will and testament; shall, thirdly, consider the nature of a testament and its incidents; shall, fourthly, show what an executor and administrator are, and how they are to be appointed; and, lastly, shall select some few of the general heads of the office and duty of executors and administrators.

              FIRST, as to the original of testaments and administrations. We have more than once observed, that, when property came to be vested in individuals by the right of occupancy, it became necessary for the peace of society, that this occupancy should be continued, not only in the present possessor, but in those persons to whom he should think proper to transfer it; which introduced the doctrine and practice of alienations, gifts, and contracts. But these precautions would be very short and imperfect, if they were confined to the life only of the occupier; for then upon his death all his goods would again become common, and create an infinite variety of strife and confusion. The law of very many societies has therefore given to the proprietor a right of continuing his property after his death, in such persons as he shall name; and, in defect of such appointment or nomination, the law of every society has directed the goods to be vested in certain particular individuals, exclusive of all other persons. [1] The former method of acquiring personal property, according to the express directions of the deceased, we call a testament: the latter, which is also according to the will of the deceased, not expressed indeed but presumed by the law, [2] we call in England an administration; being the same which the civil lawyers term a succession ab intestato [from an intestate], and which answers to the descent or inheritance of real estates.

              TESTAMENTS are of very high antiquity. We find them in use among the ancient Hebrews; though I hardly think the example usually given, [3] of Abraham’s complaining [4] that, unless he had some children of his body, his steward Eliezer of Damascus would be his heir, is quite conclusive to show that he had made him so by will. And indeed a learned writer [5] has adduced this very passage to prove, that in the patriarchal age, on failure of children or kindred, the servants born under their master’s roof succeeded to the inheritance as heirs at law. [6] But, (to omit what Eusebius and others have related of Noah’s testament, made in writing and witnessed under his seal, whereby he disposed of the whole world [7]) I apprehend that a much more authentic instance of the early use of testaments may be found in the sacred writings, [8] wherein Jacob bequeaths to his son Joseph a portion of his inheritance double to that of his brethren: which will we find carried into execution many hundred years afterwards, when the posterity of Joseph were divided into two distinct tribes, those of Ephraim and Manasseh, and had two several inheritances assigned them; whereas the descendants of each of the other patriarchs formed only one single tribe, and had only one lot of inheritance. Solon was the first legislator that introduced wills into Athens; [9] but in many other parts of Greece they were totally discountenanced. [10] In Rome they were unknown, till the laws of the twelve tables were compiled, which first gave the right of bequeathing: [11] and, among the northern nations, particularly among the Germans, [12] testaments were not received into use. And this variety may serve to evince, that the right of making wills, and disposing of property after death, is merely a creature of the civil state; [13] which has permitted it in some countries, and denied it in others: and, even where it is permitted by law, it is subjected to different formalities and restrictions in almost every nation under heaven. [14] 

              WITH us in England this power of bequeathing is coeval with the first rudiments of the law: for we have no traces or memorials of any time when it did not exist. Mention is made of intestacy, in the old law before the conquest, [15] as being merely accidental; and the distribution of the intestate’s estate, after payment of the lord’s heriot, is then directed to go according to the established law. “ Sive quis incuria, sive morte repentina, fuerit intestatus mortuus, dominus tamen nullam rerum suarum partem (praeter eam quae jure debetur hereoti nomine) sibi assumito. Verum possessiones uxori, liberis, et cognatione proximis, pro suo cuique jure, distribuantur.” [“If any one through negligence or sudden death die intestate, let not the lord take any part of his effects, except what is due to him of right as a heriot. But let his possessions be distributed among his wife, children, and next of kin, to every one according to their right."] But we are not to imagine, that the power of bequeathing extended originally to all a man’s personal estate. On the contrary, Glanvil will inform us, [16] that by the common law, as it stood in the reign of Henry the second, a man’s goods were to be divided into three equal parts; of which one went to his heirs or lineal descendants, another to his wife, and the third was at his own disposal: or if he died without a wife, he might then dispose of one moiety, and the other went to his children; and so e converso [conversely], if he had no children, the wife was entitled to one moiety, and he might bequeath the other: but, if he died without either wife or issue, the whole was at his own disposal. [17] The shares of the wife and children was called their reasonable part; and the writ de rationabili parte bonorum [the reasonable share of the goods] was given to recover it. [18] 

              THIS continued to be the law of the land at the time of Magna Carta, which provides, that the king’s debts shall first of all be levied, and then the residue of the goods shall go to the executor to perform the will of the deceased: and, if nothing be owing to the crown, ” omnia catalla cedant defuncto; salvis uxori ipsius et pueris suis rationabilibus partis suis “ [“let them resign all the chattels to the will of the deceased; reserving to his wife and children their reasonable shares”]. [19] In the reign of king Edward the third this right of the wife and children was still held to be the universal or common law; [20] though frequently pleaded as the local custom of Berks, Devon, and other counties: [21] and Sir Henry Finch lays it down expressly, [22] in the reign of Charles the first, to be the general law of the land. But this law is at present altered by imperceptible degrees, and the deceased may now by will bequeath the whole of his goods and chattels; though we cannot trace out when first this alteration began. Indeed Sir Edward Coke [23] is of opinion, that this never was the general law, but only obtained in particular places by special custom: and to establish that doctrine he relies on a passage in Bracton, which in truth, when compared with the context, makes directly against his opinion. For Bracton [24] lays down the doctrine of the reasonable part to be the common law; but mentions that as a particular exception, which Sir Edward Coke has hastily cited for the general rule. And Glanvil, Magna Carta, Fleta, the year-books, Fitzherbert, and Finch, do all agree with Bracton, that this right to the pars rationabilis was by the common law: which also continues to this day to be the general law of our sister kingdom of Scotland. [25] To which we may add, that, whatever may have been the custom of later years in many parts of the kingdom, or however it was introduced in derogation of the old common law, the ancient method continued in use in the province of York, the principality of Wales, and the city of London, till very modern times: when, in order to favor the power of bequeathing, and to reduce the whole kingdom to the same standard, three statutes have been provided; the one 4 & 5 W. & M. c. 2. explained by 2 & 3 Ann. c. 5. for the province of York; another 7 & 8 W. III. c. 38. for Wales; and a third, 11 Geo. I. c. 18. for London: whereby it is enacted, that persons within those districts, and liable to those customs, may (if they think proper) dispose of all their personal estates by will; and the claims of the widow, children, and other relations, to the contrary, are totally barred. Thus is the old common law now utterly abolished throughout all the kingdom of England, and a man may devise the whole of his chattels as freely, as he formerly could his third part or moiety. In disposing of which, he was bound by the custom of many places (as was stated in a former chapter [26]) to remember his lord and the church, by leaving them his two best chattels, which was the original of heriots and mortuaries; and afterwards he was left at his own liberty, to bequeath the remainder as he pleased.

              IN case a person made no disposition of such of his goods as were testable, whether that were only part or the whole of them, he was, and is, said to die intestate; and in such cases it is said, that by the old law the king was entitled to seize upon his goods, as the parens patriae [parent of the nation], and general trustee of the kingdom. [27] This prerogative the king continued to exercise for some time by his own ministers of justice; and probably in the county court, where matters of all kinds were determined: and it was granted as a franchise to many lords of manors, and others, who have to this day a prescriptive right to grant administration to their intestate tenants and suitors, in their own courts baron and other courts, or to have their wills there proved, in case they made any disposition. [28] Afterwards the crown, in favor of the church, invested the prelates with this branch of the prerogative; which was done, says Perkins, [29] because it was intended by the law, that spiritual men are of better conscience than laymen, and that they had more knowledge what things would conduce to the benefit of the soul of the deceased. The goods therefore of intestates were given to the ordinary by the crown; and he might seize them, and keep them without wasting, and also might give, alien, or sell them at his will, and dispose of the money in pios usus [for pious uses]: and, if he did otherwise, he broke the confidence which the law reposed in him. [30] So that properly the whole interest and power, which were granted to the ordinary, were only those of being the king’s almoner within his diocese; in trust to distribute the intestate’s goods in charity to the poor, or in such superstitious uses as the mistaken zeal of the times had denominated pious. [31] And, as he had thus the disposition of intestates effects, the probate of wills of course followed: for it was thought just and natural, that the will of the deceased should be proved to the satisfaction of the prelate, whose right of distributing his chattels for the good of his soul was effectually superseded thereby.

              THE goods of the intestate being thus vested in the ordinary upon the most solemn and conscientious trust, the reverend prelates were therefore not accountable to any, but to God and themselves, for their conduct. [32] But even in Fleta’s time it was complained, [33] ” quod ordinarii, hujusmodi bona nomine ecclesiae occupantes, nullam vel saltem indebitam faciunt distributionem.” [“That the ordinaries, who take possession of goods of this kind in the name of the church, make no distribution of them, or at least no due distribution."] And to what a length of iniquity this abuse was carried, most evidently appears from a gloss of pope Innocent IV, [34] written about the year 1250; wherein he lays it down for established canon law, that “ in Britannia tertia pars bonorum decedentium ab intestato in opus ecclesiae et pauperum dispensanda est.” [“In Britain a third part of the goods left by an intestate is to be distributed for the benefit of the church and the poor."] Thus the popish clergy took to themselves [35] (under the name of the church and poor) the whole residue of the deceased’s estate, after the partes rationabiles, or two thirds, of the wife and children were deducted; without paying even his lawful debts, or other charges thereon. For which reason it was enacted by the statute of Westm. 2. [36] that the ordinary shall be bound to pay the debts of the intestate so far as his goods will extend, in the same manner that executors were bound in case the deceased had left a will: a use more truly pious, than any requiem, or mass for his soul. This was the first check given to that exorbitant power, which the law had entrusted with ordinaries. But, though they were now made liable to the creditors of the intestate for their just and lawful demands, yet the residuum [residual], after payment of debts, remained still in their hands, to be applied to whatever purposes the conscience of the ordinary should approve. The flagrant abuses of which power occasioned the legislature again to interpose, in order to prevent the ordinaries from keeping any longer the administration in their own hands, or those of their immediate dependents: and therefore the statute 31 Edw. III. c. 11. provides, that, in case of intestacy, the ordinary shall depute the nearest and most lawful friends of the deceased to administer his goods; which administrators are put upon the same footing, with regard to suits and to accounting, as executors appointed by will. This is the original of administrators, as they at present stand; who are only the officers of the ordinary, appointed by him in pursuance of this statute, which singles out the next and most lawful friend of the intestate; who is interpreted [37] to be the next of blood that is under no legal disabilities. The statute 21 Hen. VIII. c. 5. enlarges a little more the power of the ecclesiastical judge; and permits him to grant administration either to the widow, or the next of kin, or to both of them, at his own discretion; and, where two or more persons are in the same degree of kindred, gives the ordinary his election to accept whichever he pleases.

              UPON this footing stands the general law of administrations at this day. I shall, in the farther progress of this chapter, mention a few more particulars, with regard to who may, and who may not, be administrator; and what he is bound to do when he has taken this charge upon him: what has been hitherto remarked only serving to show the original and gradual progress of testaments and administrations; in what manner the latter was first of all vested in the bishops by the royal indulgence; and how it was afterwards, by authority of parliament, taken from them in effect, by obliging them to commit all their power to particular persons nominated expressly by the law.

              I PROCEED now, secondly, to inquire who may, or may not make a testament; or what persons are absolutely obliged by law to die intestate. And this law [38] is entirely prohibitory; for, regularly, every person has full power and liberty to make a will, that is not under some special prohibition by law or custom: which prohibitions are principally upon three accounts; for want of sufficient discretion; for want of sufficient liberty and free will; and on account of their criminal conduct.

              1. IN the first species are to be reckoned infants under the age of fourteen if males, and twelve if females; which is the rule of the civil law. [39] For, though some of our common lawyers have held that an infant of any age (even four years old) might make a testament, [40] and others have denied that under eighteen he is capable, [41] yet as the ecclesiastical court is the judge of every testator’s capacity, this case must be governed by the rules of the ecclesiastical law. So that no objection can be admitted to the will of an infant of fourteen, merely for want of age: but, if the testator was not of sufficient discretion, whether at the age of fourteen or four and twenty, that will overthrow his testament. Madmen, or otherwise non compotes, idiots or natural fools, persons grown childish by reason of old age or distemper, such as have their senses besotted with drunkenness, — all these are incapable, by reason of mental disability, to make any will so long as such disability lasts. To this class also may be referred such persons as are born deaf, blind, and dumb; who, as they want the common inlets of understanding, are incapable of having animum testandi [testamentary discretion], and their testaments are therefore void.

              2. SUCH persons, as are intestable for want of liberty or freedom of will, are by the civil law of various kinds; as prisoners, captives, and the like. [42] But the law of England does not make such persons absolutely intestable; but only leaves it to the discretion of the court of judge, upon the consideration of the particular circumstances of duress, whether or no such persons could be supposed to have liberum animum testandi [liberty to make a testament]. And, with regard to feme-coverts, our laws differ still more materially from the civil. Among the Romans there was no distinction; a married woman was as capable of bequeathing as a feme-sole. [43] But with us a married woman is not only utterly incapable of devising lands, being excepted out of the statute of wills, 34 & 35 Hen. VIII. c. 5. but also she is incapable of making a testament of chattels, without the license of her husband. For all her personal chattels are absolutely his own; and he may dispose of her chattels real, or shall have them of himself if he survives her: it would be therefore extremely inconsistent, to give her a power of defeating that provision of the law, by bequeathing those chattels to another. [44] Yet by her husband’s license she may make a testament; [45] and the husband, upon marriage, frequently covenants with her friends to allow her that license: but such license is more properly his assent; for, unless it be given to the particular will in question, it will not be a complete testament, even though the husband beforehand has given her permission to make a will. [46] Yet it shall be sufficient to repel the husband from his general right of administering his wife’s effects; and administration shall be granted to her appointee, with such testamentary paper annexed. [47] So that in reality the woman makes no will at all, but only something like a will; [48] operating in the nature of an appointment, the execution of which the husband by his bond, agreement, or covenant, is bound to allow. A distinction similar to which, we meet with in the civil law. For, though a son who was in potestate parentis [in the parent’s power] could not by any means make a formal and legal testament, even though his father permitted it, [49] yet he might, with the like permission of his father, make what was called a donatio mortis causa [donation upon death]. [50] The queen consort is an exception to this general rule, for she may dispose of her chattels by will, without the consent of her lord: [51] and any feme-covert may make her will of goods, which are in her possession in auter droit [in another’s right], as executrix or administratix; for these can never be the property of the husband: [52] and, if she has any pinmoney or separate maintenance, it is said the may dispose of her savings thereout by testament, without the control of her husband. [53] But, if a feme-sole makes her will, and afterwards marries, such subsequent marriage is esteemed a revocation if law, and entirely vacates the will. [54] 

              3. PERSONS incapable of making testaments, on account of their criminal conduct, are in the first place all traitors and felons, from the time of conviction; for then their goods and chattels are no longer at their own disposal, but forfeited to the king. Neither can a felo de se [suicide] make a will of goods and chattels, for they are forfeited by the act and manner of his death; but he may make a devise of his lands, for they are not subjected to any forfeiture. [55] Outlaws also, though it be but for debt, are incapable of making a will, so long as the outlawry subsists, for their goods and chattels are forfeited during that time. [56] As for persons guilty of other crimes, short of felony, who are by the civil law precluded from making testaments, (as usurers, libelers, and others of a worse stamp) at the common law their testaments may be good. [57] And in general the rule is, and has been so at least ever since Glanvil’s time, [58] quod libera sit cujuscunque ultima voluntas [that the last will of every one be free].

              LET us next, thirdly, consider what this last will and testament is, which almost every one is thus at liberty to make; or the nature and incidents of a testament. Testaments both Justinian [59] and Sir Edward Coke [60] agree to be so called, because they are testatio mentis [mental testimony]; an etymon [root word], which seems to favor too much of the conceit; it being plainly a substantive derived from the verb testari [testify], in like manner as juramentum [an oath], incrementum [increase], and others, from other verbs. The definition of the old Roman lawyers is much better than their etymology; ” voluntatis nostrae justa sententia de eo, quod quis post mortem suam fieri velit “: [61] which may be thus rendered into English, “the legal declaration of a man’s intentions, which he wills to be performed after his death.” It is called sententia to denote the circumspection and prudence with which it is supposed to be made: it is voluntatis nostrae sententia, because its efficacy depends on its declaring the testator’s intention, whence in England it is emphatically styled his will: it is justa sententia ; that is, drawn, attested, and published with all due solemnities and forms of law: It is de eo, quod quis post mortem suam fieri velit, because a testament is of no force till after the death of the testator.

              THESE testaments are divided into two sorts; written, and verbal or nuncupative ; of which the former is committed to writing, the latter depends merely upon oral evidence, being declared by the testator in extremis [just before death] before a sufficient number of witnesses, and afterwards reduced to writing. A codicil, codicillus, a little book or writing, is a supplement to a will; or an addition made by the testator, and annexed to, and to be taken as part of, a testament: being for its explanation from, the former dispositions of the testator. [62] This may also be either written or nuncupative.

              BUT, as nuncupative wills and codicils, (which were formerly more in use that at present, when the art of writing is become more universal) are liable to great impositions, and may occasion many perjuries, the statute of frauds, 29 Car. II. c. 3. enacts; 1. That no written will shall be revoked or altered by a subsequent nuncupative one, except the same be in the lifetime of the testator reduced to writing, and read over to him, and approved; and unless the same be proved to have been so done by the oaths of three witnesses at the least; who, by statute 4 & 5 Ann. c. 16. must be such as are admissible upon trials at common law. 2. That no nuncupative will shall in any wise be good, where the estate bequeathed exceeds 30£ unless proved by three such witnesses, present at the making thereof (the Roman law requiring seven [63]) and unless they or some of them were specially required to bear witness thereto by the testator himself, and unless it was made in his last sickness, in his own habitation or dwelling-house, or where he had been previously resident ten days at the least, except he be surprised with sickness on a journey, or from home, and dies without returning to his dwelling. 3. That no nuncupative will shall be proved by the witnesses after six months from the making, unless it were put in writing within six days. Nor shall it be proved till fourteen days after the death of the testator, nor till process hat first issued to call in the widow, or next of kin, to contest it if they think proper. Thus has the legislature provided against any frauds in setting up nuncupative wills, by so numerous a train of requisites, that the thing itself is fallen into disuse; and hardly ever heard of, but in the only instance where favor ought to be shown to it, when the testator is surprised by sudden and violent sickness. The testamentary words must be spoken with an intent to bequeath, not any loose idle discourse in his illness; for he must require the bystanders to bear witness of such his intention: the will must be made at home, or among his family or friends, unless by unavoidable accident; to prevent impositions from strangers: it must be in his last sickness; for, if he recovers, he may alter his dispositions, and has time to make a written will: it must not be proved at too long a distance from the testator’s death, lest the words should escape the memory of the witnesses; nor yet too hastily and without notice, lest the family of the testator should be put to inconvenience, or surprised.

              AS to written wills, they need not any witness of their publication. I speak not here of devises of lands, which are entirely another thing, a conveyance by statute, unknown to the feudal or common law, and not under the same jurisdiction as personal testaments. But a testament of chattels, written in the testator’s own hand, though it has neither his name nor seal to it, nor witnesses present at its publication, is good; provided sufficient proof can be had that it is his hand-writing. [64] And though written in another man’s hand, and never signed by the testator, yet if proved to be according to his instructions and approved by him, it has been held a good testament of the personal estate. [65] Yet it is the safer, and more prudent way, and leaves less in the breast of the ecclesiastical judge, if it be signed or sealed by the testator, and published in the presence of witnesses; which last was always required in the time of Bracton; [66] or, rather, he in this respect has implicitly copied the rule of the civil law.

              No testament is of any effect till after the death of the testator. ” Nam omne testamentum morte consummatum est, et voluntas testatoris est ambulatoria usque ad mortem.” [67] [“For every testament is established by death, and the will of the testator is revocable until his death."] And therefore, if there be many testaments, the last overthrows all the former: [68] but the republication of a former will revokes one of a later date, and establishes the first again. [69] 

              HENCE it follows, that testaments may be avoided three ways: 1. If made by a person laboring under any of the incapacities before-mentioned: 2. By making another testament of a later date: and, 3. By canceling or revoking it. For, though I make a last will and testament irrevocable in the strongest words, yet I am at liberty to revoke it: because my own act or words cannot alter the disposition of law, so as to make that irrevocable, which is in its own nature revocable. [70] For this, says lord Bacon, [71] would be for a man to deprive himself of that, which of all other things is most incident to human condition; and that is, alteration or repentance. It has also been held, that, without an express revocation, if a man, who has made his will, afterwards marries and has a child, this is a presumptive or implied revocation of his former will, which he made in his state of celibacy. [72] The Romans were also wont to set aside testaments as being inofficiosa, deficient in natural duty, if they disinherited or totally passed by (without assigning a true and sufficient reason [73]) any of the children of the testator. [74] But if the child had any legacy, though ever so small, it was a proof that the testator had not lost his memory or his reason, which otherwise the law presumed; but was then supposed to have acted thus for some substantial cause: and in such case no querela inofficiosi testamenti [complaint of an unkind will] was allowed. Hence probably has arisen that groundless vulgar error, of the necessity of leaving the heir a shilling or some other express legacy, in order to disinherit him effectually: whereas the law of England makes no such wild suppositions of forgetfulness or insanity; and therefore, though the heir or next of kin be totally omitted, it admits no querela inofficiosi, to set aside such a testament.

              WE are next to consider, fourthly, what is an executor, and what is an administrator; and how they are both to be appointed.

              AN executor is he to whom another man commits by will the execution of that his last will and testament. And all persons are capable of being executors, that are capable of making wills, and many others besides; as feme-coverts, and infants: nay, even infants unborn, or in ventre sa mere, may be made executors. [75] But no infant can act as such till the age of seventeen years; till which time administration must be granted to some other, durante minore aetate [during minority]. [76] In like manner as it may be granted durante absentia [during absence], or pendente lite [pending suit]; when the executor is out of the realm, [77] or when a suit is commenced in the ecclesiastical court touching the validity of the will. [78] This appointment of an executor is essential to the making of a will: [79] and it may be performed either by express words, or such as strongly imply the same. But if the testator makes his will, without naming any executors, or if he names incapable persons, or if the executors names refuse to act; in any of these cases, the ordinary must grant administration cum testamento annexo [with the will annexed] [80] to some other person; and then the duty of the administrator, as also when he is constituted only durante minore aetate, etc., of another, is very little different from that of an executor. And this was law so early as the reign of Henry II, when Glanvil [81] informs us, that ” testamenti executores esse debent ii quos testator ad hoc elegerit, et quibus curam ipse commiserit; si vero testator nullos ad hoc nominaverit, possunt propinqui et consanguinei ipsius defuncti ad id faciendum se ingerere. “ [“Those should be executors of a will whom the testator shall have chosen, and to whom he himself shall have committed the trust; but if the testator shall not have named any, the relations of the deceased may take this duty upon themselves."]

              BUT if the deceased died totally intestate, without making either will or executors, then general letters of administration must be granted by the ordinary to such administrator as the statutes of Edward the third, and Henry the eighth, before-mentioned, direct. In consequence of which we may observe; 1. That the ordinary is compellable to grant administration of the goods and chattels of the wife, to the husband, or his representatives: [82] and, of the husband’s effects, to the widow, or next of kin; but he may grant it to either, or both, at his discretion. [83] 2. That, among the kindred, those are to be preferred that are the nearest in degree to the intestate; but, of persons in equal degree, the ordinary may take which he pleases. [84] 3. That this nearness or propinquity of degree shall be reckoned according to the computation of the civilians; [85] and not of the canonists, which the law of England adopts in the descent of real estates: [86] because in the civil computation the intestate himself is the terminus a quo [limit from which] the several degrees are numbered; and not the common ancestor, according to the rule of the canonists. And therefore in the first place the children, or (on failure of children) the parents of the deceased, are entitled to the administration: both which are indeed in the first degree; but with us [87] the children are allowed the preference. [88] Then follow brothers, [89] grandfathers, [90] uncles of nephews, [91] (and the females of each class respectively) and lastly cousins. 4. The half blood is admitted to the administration as well as the whole: for they are of the kindred of the intestate, and only excluded from inheritances of land upon feudal reasons. Therefore the brother of the half blood shall exclude the uncle of the whole blood: [92] and the ordinary may grant administration to the sister of the half, or the brother of the whole blood, at his own discretion. [93] 5. If none of the kindred will take out administration, a creditor may, by custom, do it. [94] 6. If the executor refuses, or dies intestate, the administration may be granted to the residuary legatee, in exclusion of the next of kin. [95] And, lastly, the ordinary may, in defect of all these, commit administration (as he might have done [96] before the statute Edw. III.) to such discreet person as he approves of: or may grant him letters ad colligendum bona defuncti [collecting the goods of the deceased], which neither make him executor nor administrator; his only business being to keep the goods in his safe costody, [97] and to do other acts for the benefit of such as are entitled to the property of the deceased. [98] If a bastard, who has no kindred, being nullius filius [no one’s son], or any one else that has no kindred, dies intestate and without wife or child, it has formerly been held [99] that the ordinary might seize his goods, and dispose of them in pios usus. But the usual course now is for some one to procure letters patent, or other authority, from the king; and then the ordinary of course grants administration of such appointee of the crown. [100] 

              THE interest, vested in a executor by the will of the deceased, may be continued and kept alive by the will of the same executor: so that the executor as A’s executor is to all intents and purposes the executor and representative of A himself: [101] but the executor of A’s administrator, or the administrator of A’s executor, is not the representative of A. [102] For the power of an executor is founded upon the Special confidence and actual appointment of the deceased; and such executor is therefore allowed to transmit that power to another, in whom he has equal confidence: but the administrator of A is merely the officer of the ordinary, prescribed to him by act of parliament, in whom the deceased has reposed no trust at all; and therefore, on the death of that officer, it results back to the ordinary to appoint another. And, with regard to the administrator of A’s executor, he has clearly no privity or relation to A; being only commissioned to administer the effects of the intestate executor, and not of the original testator. Wherefore, in both these cases, and whenever the course of representation from executor to executor is interrupted by any one administration, it is necessary for the ordinary to commit administration afresh, of the goods of the deceased not administered by the former executor or administrator. And this administrator, de bonis non, is the only legal representative of the deceased in matters of personal property. [103] But he may, as well as an original administrator, have only a limited or special administration committed to his care, viz. of certain specific effects, such as a term of years and the like; the rest being committed of others. [104] 

              HAVING thus shown what is, and who may be, an executor or administrator, I proceed now, fifthly and lastly, to inquire into some few of the principal points of their office and duty. These in general are very much the same in both executors and administrators; excepting, first, that the executor is bound to perform a will, which an administrator is not, unless where a testament is annexed to his administration, and then he differs still less from an executor: and, secondly, that an executor may do many acts before he proves the will, [105] but an administrator may do nothing till letters of administration are issued; for the former derives his power from the will and not from the probate, [106] the latter owes his entirely to the appointment of the ordinary. If a stranger takes upon him to act as executor, without any just authority (as by intermeddling with the goods of the deceased, [107] and many other transactions [108]) he is called in law an executor of his own wrong, de son tort, and is liable to all the trouble of an executorship, without any of the profits or advantages: but merely doing acts of necessity or humanity, as locking up the goods, or burying the corpse of the deceased, will not amount to such an intermeddling, as will charge a man as executor of his own wrong. [109] Such a one cannot bring an action himself in right of the deceased, [110] but actions may be bought against him. And, in all actions by creditors against such an officious intruder, he shall be named an executor, generally; [111] for the most obvious conclusion, which strangers can form from his conduct, is that he has a will of the deceased, wherein he is named executor, but has not yet taken probate thereof. [112] He is chargeable with the debts of the deceased, so far as assets come to his hands: [113] and, as against creditors in general, shall be allowed all payments made to any other creditor in the same or a superior degree, [114] himself only excepted. [115] And though, as against the rightful executor or administrator, he cannot plead such payment, yet it shall be allowed him in mitigation of damages; [116] unless perhaps upon a deficiency of assets, whereby the rightful executor may be prevented from satisfying his own debt. [117] But let us now see what are the power and duty of a rightful executor or administrator.

              1. HE must bury the deceased in a manner suitable to the estate which he leaves behind him. Necessary funeral expenses are allowed, previous to all other debts and charges; but if the executor or administrator be extravagant, it is a species of devastation or waste of the substance of the deceased, and shall only be prejudicial to himself, and not to the creditors or legatees of the deceased. [118] 

              2. THE executor, or the administrator durante minore aetate or durante absentia, or cum testamento annexo, must prove the will of the deceased: which is done either in common form, which is only upon his own oath before the ordinary, or his surrogate; or per testes, in more solemn form of law, in case the validity of the will be disputed. [119] When the will is so proved, the original must be deposited in the registry of the ordinary; and a copy thereof in parchment is made out under the seal of the ordinary, and delivered to the executor or administrator, together with a certificate of its having been proved before him: all which together is usually styled the probate. In defect of any will, the person entitled to be administrator must also at this period take out letters of administration under the seal of the ordinary; whereby an executorial power to collect and administer, that is, dispose of the goods of the deceased, is vested in him: and he must, by statute 22 & 23 Car. II. c. 10. enter into a bond with sureties, faithfully to execute his trust. If all the goods of the deceased lie within the same jurisdiction, a probate before the ordinary, or an administration granted by him, are the only proper ones: but if the deceased had bona notabilia [notable goods], or chattels to the value of a hundred shillings, in two distinct dioceses or jurisdictions, then the will must be proved, or administration taken out, before the metropolitan of the province, by way of special prerogative; [120] whence the court where the validity of such wills is tried, and the office where they are registered, are called the prerogative court, and the prerogative office, of the provinces of Canterbury and York. Lyndewode, who flourished in the beginning of the fifteenth century, and was official to archbishop Chichele, interprets these hundred shillings to signify solidos legales [lawful shillings]; of which he tells us seventy two amounted to a pound of gold, which in his time was valued at fifty nobles or 16£ 13 s. 4 d. He therefore computes [121] that the hundred shillings, which constituted bona notabilia, were then equal in current money to 23£ 3 s. 0 1/4 d. This will account for what is said in our ancient books, that bona notabilia in the diocese of London, [122] and indeed every where else, [123] were of the value of ten pounds by composition: for, if we pursue the calculations of Lyndewode to their full extent, and consider that a pound of gold is now almost equal in value to an hundred and fifty nobles, we shall extend the present amount of bona notabilia to nearly 70£. But the makers of the canons of 1603 understood this ancient rule to be meant of the shillings current in the reign of James I, and have therefore directed [124] that five pounds shall for the future be the standard of bona notabilia, so as to make the probate fall within the archiepiscopal prerogative. Which prerogative (properly understood) is grounded upon this reasonable foundation: that, as the bishops were themselves originally the administrators to all intestates in their own diocese, and as the present administrators are in effect no other than their officers or substitutes, it was impossible for the bishops, or those who acted under them, to collect any goods of the deceased, other than such as lay within their own dioceses, beyond which their episcopal authority extends not. But it would be extremely troublesome, if as many administrations were to be granted, as there are dioceses within which the deceased had bona notabilia ; besides the uncertainty which creditors and legatees would be at, in case different administrators were appointed, to ascertain the fund out of which their demands are to be paid. A prerogative is therefore very prudently vested in the metropolitan of each province, to make in such cases one administration serve for all. This accounts very satisfactorily for the reason of taking out administration to intestates, that have large and diffusive property, in the prerogative court: and the probate of wills naturally follows, as was before observed, the power of granting administrations; in order to satisfy the ordinary that the deceased has, in a legal manner, by appointing his own executor, excluded him and his officers from the privilege of administering the effects.

              3. THE executor or administrator is to make an inventory [125] of all the goods and chattels, whether in possession or action, of the deceased; which he is to deliver in the ordinary upon oath, if thereunto lawfully required.

              4. HE is to collect all the goods and chattels so inventoried; and to that end he has very large powers and interests conferred on him by law; being the representative of the deceased, [126] and having the same property in his goods as the principal had when living, and the same remedies to recover them. And, if there be two or more executors, a sale or release by one of them shall be good against all the rest; [127] but in case of administrators it is otherwise. [128] Whatever is so recovered, that is of a saleable nature and may be converted into ready money, is called assets in the hands of the executor or administrator; [129] that is, sufficient or enough (from the French assez) to make him chargeable to a creditor or legatee, so far as such goods and chattels extend. Whatever assets so come to his hands he may convert into ready money, to answer the demands that may be made upon him: which are the next thing to be considered; for,

              5. THE executor of administrator must pay the debts of the deceased. In payment of debts he must observe the rules of priority; otherwise, on deficiency of assets, if he pays those of a lower degree first, he must answer those of a higher out of his own estate. And, first, he may pay all funeral charges, and the expense of proving the will, and the like. Secondly, debts due to the king on record or specialty. [130] Thirdly, such debts as are by particular statutes to be preferred to all others; as the forfeitures for not burying in woolen, [131] money due on poors rates, [132] for letters to the post-office, [133] and some others. Fourthly, debts of record; as judgments (docketed according to the statute 4 & 5 W. & M. c. 20.) statutes, and recognizances. [134] Fifthly, debts due on special contracts; as for rent, (for which the lessor has often a better remedy in his own hands, by distraining) or upon bonds, covenants, and the like, under seal. [135] Lastly, debts on simple contracts, viz. upon notes unsealed, and verbal promises. Among these simple contracts, servants wages are by some [136] with reason preferred to any other: and so stood the ancient law, according to Bracton [137] and Fleta, [138] who reckon, among the first debts to be paid, servitia servientium et stipendia famulorum [the services of attendants and wages of servants]. Among debts of equal degree, the executor or administrator is allowed to pay himself first; by retaining in his hands so much as his debt amounts to. [139] But an executor of his own wrong is not allowed to retain: for that would tend to encourage creditors to strive who should first take possession of the goods of the deceased; and would besides be taking advantage of their own wrong, which is contrary to the rule of law. [140] If a creditor constitutes his debtor his executor, this is a release or discharge of the debt, whether the executor acts or no; [141] provided there be assets sufficient to pay the testator’s debts: for, though this discharge of the debt shall take place of all legacies, yet it were unfair to defraud the testator’s creditors of their just debts by a release which is absolutely voluntary. [142] Also, if no suit is commenced against him, the executor may pay any one creditor in equal degree his whole, debt, though he has nothing left for the rest: for, without a suit commenced, the executor has no legal notice of the debt. [143] 

              6. WHEN the debts are all discharged, the legacies claim the next regard; which are to be paid by the executor so far as his assets will extend: but he may not give himself the preference herein, as in the case of debts. [144] 

              A LEGACY is a bequest, or gift, of goods and chattels by testament; and the person to whom it is given is styled the legatee: which every person is capable of being, unless particularly disabled by the common law or statutes, as traitors, papists, and some others. This bequest transfers an inchoate property to the legatee; but the legacy is not perfect without the assent of the executor: for if I have a general or pecuniary legacy of 100£ or a specific one of a piece of plate, I cannot in either case take it without the consent of the executor. [145] For in him all the chattels are vested; and it is his business first of all to see whether there is a sufficient fund left to pay the debts of the testator: the rule of equity being, that a man must be just, before he is permitted to be generous; or, as Bracton expresses the sense of our ancient law, [146] ” de bonis defuncti primo deducenda sent ea quae sunt necessitatis, et postea quae sunt utilitatis, et ultimo quae sunt voluntatis.” [“From the effects of the deceased are to be answered, first, the demands of necessity; afterwards, what expediency requires; and lastly, the requisitions of bequest."] And in case of a deficiency of assets, all the general legacies must abate proportionably, in order to pay the debts; but a specific legacy (of a piece of plate, a horse, or the like) is not to abate at all, or allow any thing by way of abatement, unless there be not sufficient without it. [147] Upon the same principle, if the legatees have been paid their legacies, they are afterwards bound to refund a ratable part, in case debts come in, more than sufficient to exhaust the residuum after the legacies paid. [148] And this law is as old as Bracton and Fleta, who tell us, [149] ” si plura sunt debita, vel plus legatum fuerit, ad quae catalla defuncti non sufficiant, fiat ubique defalcatio, excepto regis privilegio.” [“If there are more debts, or legacies bequeathed, than the deceased’s chattels can satisfy, let an equal abatement be made on all the legacies, except the king’s privilege."]

              IF the legatee dies before the testator, the legacy is a lost or lapsed legacy, and shall sink into the residuum. And if a contingent legacy be left to any one; as, when he attains, or if he attains, the age of twenty one; and he dies before that time; it is a lapsed legacy. [150] But a legacy to one, to be paid when he attains the age of twenty one years, is a vested legacy: an interest which commences in praesenti [immediately], although it be solvendum in futuro [paid in the future]: and, if the legatee dies before that age, his representatives shall receive it out of the testator’s personal estate, at the same time that it would have become payable, in case the legatee had lived. This distinction is borrowed from the civil law; [151] and its adoption in our courts is not so much owing to its intrinsic equity, as to its having been before adopted by the ecclesiastical courts. For, since the chancery has a concurrent jurisdiction with them, in regard to the recovery of legacies, it was reasonable that there should be a conformity in their determinations; and that the subject should have the same measure of justice in whatever court he sued. [152] but if such legacies be charged upon a real estate, in both cases they shall lapse for the benefit of the heir; [153] for, with regard to devises affecting lands, the ecclesiastical court has no concurrent jurisdiction. And, in case of a vested legacy, due immediately, and charged on land or money in the funds, which yield an immediate profit, interest shall be payable thereon from the testator’s death; but if charged only on the personal estate, which cannon be immediately got in, it shall carry interest only from the end of the year after the death of the testator. [154] 

              BESIDES these formal legacies, contained in a man’s will and testament, there if also permitted another death-bed disposition of property; which is called a donation causa mortis [at death]. And that is, when a person in his last sickness, apprehending his dissolution near, delivers or causes to be delivered to another the possession of any personal goods, (under which have been included bonds, and bills drawn by the deceased upon his banker) to keep in case of his decease. This gift, if the donor dies, needs not the assent of his executor: yet it shall not prevail against creditors; and is accompanied with this implied trust, that, if the donor lives, the property thereof shall revert to himself, being only given in contemplation of death, or mortis causa. [155] This method of donation might have subsisted in a state of nature, being always accompanied with delivery of actual possession; [156] and so far differs from a testamentary disposition: but seems to have been handed to us from the civil lawyers, [157] who themselves borrowed it from the Greeks. [158] 

              7. WHEN all the debts and particular legacies are discharged, the surplus or residuum must be paid to the residuary legatee, if any be appointed by the will, and, if there be none, it was long a settled notion that it devolved to the executor’s own use, by virtue of his executorship. [159] But, whatever ground there might have been formerly for this opinion, it seems now to be understood [160] with this restriction; that, although where the executor has no legacy at all the residuum shall in general be his own, yet wherever there is sufficient on the face of a will, (by means of a competent legacy or otherwise) to imply that the testator intended his executor should not have the residue, the undevised surplus of the estate shall go to the next of kin, the executor then standing upon exactly the same footing as an administrator: concerning whom indeed there formerly was much debate, [161] whether or no he could be compelled to make any distribution of the intestate’s estate. For though (after the administration was taken in effect from the ordinary, and transferred to the relations of the deceased) the spiritual court endeavored to compel a distribution, and took bonds of the administrator for that purpose, they were prohibited by the temporal courts, and the bonds declared void at law. [162] And the right of the husband not only to administer, but also to enjoy exclusively, the effect of his deceased wife, depends still on this doctrine of the common law: the statute 29 Car. II. declaring only that the statute of distributions does not extend to this case. But now these controversies are quite at an end; for by the statute 22 & 23 Car. II. c. 10. it is enacted, that the surplusage of intestates’ estates, except of femes-covert, [163] shall (after the expiration of one full year from the death of the intestate) be distributed in the following manner. One third shall go to the widow of the intestate, and the residue in equal proportions to his children, or, if dead, to their representatives; that is, their lineal descendants: if there are no children or legal representatives subsisting, then a moiety shall go to the widow, and a moiety to the next of kindred in equal degree and their representatives: if no widow, the whole shall go to the children: if neither widow nor children, the whole shall be distributed among the next of kin in equal degree, and their representatives: but no representatives are admitted, among collaterals, farther than the children of the intestate’s brothers and sisters. [164] The next of kindred, here referred to, are to be investigated by the same rules of consanguinity, as those who are entitled to letters of administration; of whom we have sufficiently spoken. [165] And therefore by this statute the mother, as well as the father, succeeded to all the personal effects of their children, who died intestate and without wife or issue: in exclusion of the other sons and daughters, the brothers and sisters of the deceased. And so the law still remains with respect to the father; but by statute 1 Jac. II. c. 17. if the father be dead, and any of the children die intestate without wife or issue, in the lifetime of the mother, she and each of the remaining children, or their representatives, shall divide his effects in equal portions.

              IT is obvious to observe, how near a resemblance this statute of distributions bears to our ancient English law, de rationabili parte honorum, spoken of at the beginning of this chapter; [166] and which Sir Edward Coke [167] himself, though he doubted the generality of its restraint on the power of devising by will, held to be universally binding upon the administrator or executor, in the case of either a total or partial intestacy. It also bears some resemblance to the Roman law of successions ab intestato : [168] which, and because the act was also penned by an eminent civilian, [169] has occasioned a notion that the parliament of England copy it from the Roman praetor: though indeed it is little more than a restoration, with some refinements and regulations, of out old constitutional law; which prevailed as an established right and custom from the time of king Canute downwards, many centuries before Justinian’s laws were known or heard of in the western parts of Europe. So likewise there is another part of the statute of distributions, where directions are given, that no child of the intestate, (except his heir at law) on whom he settled in his lifetime any estate in lands, or pecuniary portion, equal to the distributive shares of the other children, shall have any part of the surplusage with their brothers and sisters; but if the estates so given them, by way of advancement, are not quite equivalent to the other shares, the children so advanced shall now have so much as will make them equal. This just and equitable provision has been also said to be derived from the collatio bonorum [equalizing of goods] of the imperial law: [170] which is certainly resembles in some points, though it differs widely in others. But it may not be amiss to observe, that, with regard to goods and chattels, this is part of the ancient custom of London, of the province of York, and of our sister kingdom of Scotland: and, with regard to lands descending in coparcenary, that it has always been, and still is, the common law of England, under the name of hotchpot. [171] 

              BEFORE I quit this subject, I must however acknowledge, that the doctrine and limits of representation, laid down in the statute of distributions, seem to have been principally borrowed from the civil law: whereby it will sometimes happened, that personal estates are divided per capita, and sometimes per stirpes ; whereas the common law knows no other rule of succession but that per stirpes only. [172] They are divided per capita, to every man an equal share, when all the claimants claim in their own rights, as in equal degree of kindred, and not jure repraesentationis, in the right of another person. As if the next of kin be the intestate’s three brothers, A, B, and C; here his estate is divided into three equal portions, and distributed per capita, one to each: but if one of these brothers, A, had been dead leaving three children, and another, B, leaving two; then the distribution must have been per stirpes ; viz. one third to A’s three children, another third to B’s two children, and the remaining third to C the surviving brother: yet if C had also been dead, without issue, then A’s and B’s five children, being all in equal degree to the intestate, would take in their own rights per capita, viz. each of them of fifth part. [173] 

              THE statute of distributions expressly excepts and reserves the customs of the city of London, of the province of York, and of all other places having peculiar customs of distributing intestates effects. So that, though in those places the restraint of devising is removed by the statutes formerly mentioned, [174] their ancient customs remain in full force, with respect to the estates of intestates. I shall therefore conclude this chapter, and with it the present book, with a few remarks on those customs.

              IN the first place we may observe, that in the city of London, [175] and province of York, [176] as well as in the kingdom of Scotland, [177] and therefore probably also in Wales, (concerning which there is little to be gathered, but from the statute 7 & 8 W. III. c. 38.) the effects of the intestate, after payment of his debts, are in general divided according to the ancient universal doctrine of the pars rationabilis. If the deceased leaves a widow and children, his substance (deducting the widow’s apparel and furniture of her bed-chamber, which in London is called the widow’s chamber) is divided into three parts; one of which belongs to the widow, another to the children, and the third to the administrator: if only a widow, or only children, they shall respectively, in either case, take one moiety, and the administrator the other: [178] if neither case, take one moiety, and the administrator shall have the whole. [179] And this portion, or dead man’s part, the administrator was wont to apply to his own use, [180] till the statute 1 Jac. II. c. 17. declared that the same should be subject to the statutes of distribution. So that if a man dies worth 1800£ leaving a widow and two children, the estate shall be divided into eighteen parts; whereof the widow shall have eight, six by the custom and two by the statute; and each of the children five, three by the custom and two by the statute: if he leaves a widow and one child, they shall each have a moiety of the whole, or nine such eighteenth parts, six by the custom and three by the statute: if he leaves a widow and no child, the widow shall have three fourths of the whole, two by the custom and one by the statute; and the remaining fourth shall go by the statute to the next of kin. It is also to be observed, that if the wife be provided for by a jointure before marriage, in bar of her customary part, in puts her in a state of non-entity, with regard to the custom only; [181] but she shall be entitled to her share of the dead man’s part under the statute of distributions, unless barred by special agreement. [182] And if any of the children are advanced by the father in his lifetime with any sum of money (not amounting to their full proportionable part) they shall bring that portion into hotchpot with the rest of the brothers and sisters, but not with the widow, before they are entitled to any benefit under the custom: [183] but, if they are fully advanced, the custom entitles them to no farther dividend. [184] 

              THUS far in the main the customs of London and of York agree: but, besides certain other less material variations, there are two principal points in which they considerably differ. One is, that in London the share of the children (or orphanage part) is not fully vested in them till the age of twenty one, before which they cannot dispose of it by testament: [185] and, if they die under that age, whether sole or married, their share shall survive to the other children; but, after the age of twenty one, it is free from any orphanage custom, and, in case of intestacy, shall fall under the statute of distributions. [186] The other, that in the province of York, the heir at common law, who inherits any lands either in fee or in tail, is excluded from any filial portion or reasonable part. [187] But, notwithstanding these provincial variations, the customs appear to be substantially one and the same. And, as a similar policy formerly prevailed in the every part of the island, we may fairly conclude the whole to be of British original; or, if derived from the Roman law of successions, to have been drawn from that fountain much earlier than the time of Justinian, from whose constitutions in many points (particularly in the advantages given to the widow) it very considerably differs: though it is not improbable that the resemblances which yet remain may be owing to the Roman usages; introduced in the time of Claudius Caesar, (who established a colony in Britain to instruct the natives in legal knowledge [188]) inculcated and disused by Papinian (who presided at York as praefectus praetorio [judge of the court] under the emperors Severus and Caracalla [189]) and continued by his successors till the final departure of the Romans in the beginning of the fifth century after Christ.

              THE END OF THE SECOND BOOK.
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              APPENDIX↩

                 

              No. I. - Vetus Carta Feoffamenti [An old Deed of Feoffment]

              SCIANT presentes et futuri, quod ego Willielmus, filius Willielmi de Segenho, dedi, concessi, et hac presenti carta mea confirmavi, Johanni quondam filio Johannis de Saleford, pro quadam summa pecunie quam mihi dedit pre manibus, unam acram terre mee arabilis, jacentem in campo de Saleford, juxta terram quondam Richardi de la Mere; Habendam et Tenendam totam predictam acram terre cum omnibus ejus pertinentiis, prefato Johanni, et heredibus suis, et suis assignatis, de capitalibus dominis foedi: Reddendo et faciendo annuatim eisdem dominis capitalibus servitia inde debita et consueta: Et ego predictus Willielmus, et heredes mei, et mei assignati, totam predictam acram terre, cum omnibus suis pertinentiis, predicto Johanni de Saleford, et heredibus suis, et suis assignatis, contra omnes gentes warrantizabimus in perpetuum. In cujus rei testimonium huic presenti carte sigillum meum apposui; Hiis testibus, Nigello de Saleford, Johanne de Seybroke, Radulpho, clerico de Saleford, Johanne, molendario de eadem villa, et aliis. Data apud Saleford die Veneris proximo ante festum sancte Margarete virginis, anno regni regis Edwardi filii regis Edwardi sexto.

              [KNOW all men present and to come, That I, William, son of William de Segenho, have given and granted, and by this my present deed have confirmed, to John, son of John of Saleford, for a certain sum of money which he has paid into my hands, one acre of my arable land, lying in the plain of Saleford, adjoining to the land of Richard de la Mere; To have and to hold all the aforesaid acre of land, with all its appurtenances, to the aforesaid John, and his heirs and assigns, of the chief lords of the fee: Rendering and performing yearly to the same chief lords the services therefore due and accustomed: And I, the aforesaid William, and my heirs and assigns, warrant all the aforesaid acre of land with all its appurtenances, to the aforesaid John of Saleford and to his heirs and assigns, against all the world for ever. In witness whereof I have put my seal to this present deed. Witness, Nigell de Saleford, John of Seybroke, Radulphus, clerk of Saleford, John, miller of the same town, and others. Given at Saleford, on the Friday next before the feast of St. Margaret the Virgin, in the sixth year of the reign of King Edward, the son of King Edward.]

              (L. S.)

              MEMORANDUM, quod die et anno infrascriptis plena et pacifica seisina acre infraspecificate, cum pertinentiis, data et deliberata fuit per infranominatum Willielmum de Segenho infranominato Johanni de Saleford, in propriis personis suis, secundum tenorem et effectum carte infrascripte, in presentia Nigelli de Saleford, Johannis de Seybroke, et aliorum.

              [MEMORANDUM, That on the day and year within written full and quiet seizin of the within specified acre, with its appurtenances, was given and delivered by the within named William de Segenho to the within named John of Saleford, in their own proper persons, according to the tenor and effect of the within written deed, in the presence of Nigell de Saleford, John of Seybroke, and others.]

              No. II. - A Modern Conveyance by Lease and Release

              § 1. Lease, or Bargain and Sale, for a Year. 

              This indenture , made the third day of September, in the twenty first year of the reign of our sovereign lord GEORGE the second by the grace of God king of Great Britain, France, and Ireland, defender of the faith, and so forth, and in the year of our Lord one thousand, seven hundred, and forty seven, between Abraham Barker of Dale Hall in the county of Norfolk, esquire, and Cecilia his wife, of the one part, and David Edwards of Lincoln’s Inn in the county of Middlesex, esquire, and Francis Golding of the city of Norwich, clerk, of the other part, witnesseth; that the said Abraham Barker and Cecilia his wife, in consideration of five shillings of lawful money of Great Britain to them in hand paid by the said David Edwards and Francis Golding at or before the ensealing and delivery of these presents, (the receipt whereof is hereby acknowledged,) and for other good causes and considerations them the said Abraham Barker and Cecilia his wife hereunto specially moving,

              Have bargained and sold, and by these presents do, and each of them does, bargain and sell, unto the said David Edwards and Francis Golding, their executors, administrators, and assigns, All that the capital messuage, called Dale Hall in the parish of Dale in the said county of Norfolk, wherein the said Abraham Barker and Cecilia his wife now dwell, and all those their lands in the said parish of Dale called or known by the name of Wilson’s farm, containing by estimation five hundred and forty acres, be the same more or less, together with all and singular houses, dovehouses, barns, buildings, stables, yards, gardens, orchards, lands, tenements, meadows, pastures, feedings, commons, woods, underwoods, ways, waters, watercourses, fishings, privileges, profits, easements, commodities, advantages, emoluments, hereditaments, and appurtenances whatsoever to the said capital messuage and farm belonging or appertaining, or with the same used or enjoyed, or accepted, reputed, taken, or known, as part, parcel, or member thereof, or as belonging to the same or any part thereof; and the reversion and reversions, remainder and remainders, yearly and other rents, issues, and profits thereof, and of every part and parcel thereof:

              To have and to hold the said capital messuage, lands, tenements, hereditaments, and all and singular other the premises herein before mentioned or intended to be bargained and sold, and every part and parcel thereof, with their and every of their rights, members, and appurtenances, unto the said David Edwards and Francis Golding, their executors, administrators, and assigns, from the day next before the day of the date of these presents, for and during, and unto the full end and term of, one whole year from thence next ensuing and fully to be complete and ended:Yielding and paying therefore unto the said Abraham Barker, and Cecilia his wife, and their heirs or assigns, the yearly rent of one peppercorn at the expiration of the said term, if the same shall be lawfully demanded:

              To the intent and purpose, that by virtue of these presents, and of the statute for transferring uses into possession, the said David Edwards and Francis Golding may be in the actual possession of the premises, and be thereby enabled to take and accept a grant and release of the freehold, reversion, and inheritance of the same premises, and of every part and parcel thereof, to them, their heirs, and assigns; to the uses, and upon the trusts, thereof to be declared by another indenture, intended to bear date the day next after the day of the date hereof.

              In witness whereof the parties to these presents their hands and seals have subscribed and set, the day and year first above written.

              
                
                  	Sealed, and delivered, being first

                    duly stamped, in the presence of

                    George Carter.

                    William Browne.
                  	Abraham Barker. (L. S.)

                    Cecilia Barker. (L. S.)

                    David Edwards. (L. S.)

                    Francis Golding. (L. S.)
                

              

              § 2. Deed of Release. 

              This indenture of five parts, made the fourth day of September, in the twenty-first year of the reign of our sovereign lord GEORGE the second by the grace of God king of Great Britain, France, and Ireland, defender of the faith, and so forth, and in the year of our Lord one thousand, seven hundred, and forty-seven, between Abraham Barker, of Dale Hall in the county of Norfolk, esquire, and Cecilia his wife, of the first part; David Edwards of Lincoln’s Inn in the county of Middlesex, esquire, executor of the last will and testament of Lewis Edwards, of Cowbridge in the county of Glamorgan, gentleman, his late father, deceased, and Francis Golding of the city of Norwich, clerk, of the second part; Charles Browne of Enstone in the county of Oxford, gentleman, and Richard More of the city of Bristol, merchant, of the third part; Join Barker, esquire, son and heir apparent of the said Abraham Barker, of the fourth part; and Katherine Edwards, spinster, one of the sisters of the said David Edwards, of the fifth part.

              Whereas a marriage is intended, by the permission of God, to be shortly had and solemnized between the said John Barker and Katherine Edwards:

              Now this indenture witnesseth , that in consideration of the said intended marriage, and of the sum of five thousand pounds, of good and lawful money of Great Britain, to the said Abraham Barker, (by and with the consent and agreement of the said John Barker, and Katherine Edwards, testified by their being parties to, and their sealing and delivery of, these presents,) by the said David Edwards in hand paid at or before the ensealing and delivery hereof being the marriage portion of the said Katherine Edwards, bequeathed to her by the last will and testament of the said Lewis Edwards, her late father, deceased; the receipt and payment whereof the said Abraham Barker does hereby acknowledge, and thereof, and of every part and parcel thereof, they the said Abraham Barker, John Barker, and Katherine Edwards, do, and each of them does, release, acquit, and discharge the said David Edwards, his executors, and administrators, for ever by these presents: and for providing a competent jointure and provision of maintenance for the said Katherine Edwards, in case she shall, after the said intended marriage had, survive and overlive the said John Barker her intended husband: and for settling and assuring the capital messuage, lands, tenements, and hereditaments, hereinafter mentioned, unto such uses, and upon such trusts, as are hereinafter expressed and declared: and for and in consideration of the sum of five shillings of lawful money of Great Britain to the said Abraham Barker and Cecilia his wife in hand paid by the said David Edwards and Francis Golding, and of ten shillings of like lawful money to them also in hand paid by the said Charles Browne and Richard More, at or before the ensealing and delivery hereof, (the several receipts whereof are hereby respectively acknowledged,) they the said Abraham Barker and Cecilia his Wife,

              Have , and each of them has, granted, bargained, sold, released, and confirmed, and by these presents do, and each of them does, grant, bargain, sell, release, and confirm unto the said David Edwards and Francis Golding, their heirs and assigns, All that the capital messuage called Dale Hall, in the parish of Dale in the said county of Norfolk, wherein the said Abraham Barker and Cecilia his wife now dwell, and all those their lands in the said parish of Dale called or known by the name of Wilson’s farm, containing by estimation five hundred and forty acres, be the same more or less, together with all and singular houses, dovehouses, barns, buildings, stables, yards, gardens, orchards, lands, tenements, meadows, pastures, feedings, commons, woods, underwoods, ways, waters, water-course, fishings, privileges, profits, easements, commodities, advantages, emoluments, hereditaments, and appurtenances whatsoever to the said capital messuage and farm belonging or appertaining, or with the same used or enjoyed, or accepted, reputed, taken, or known, as part, parcel, or member thereof, or as belonging to the same or any part thereof; (all which said premises are now in the actual possession of the said David Edwards and Francis Golding, by virtue of a bargain and sale to them thereof made by the said Abraham Barker and Cecilia his wife for one whole year, in consideration of five shillings to them paid by the said David Edwards and Francis Golding, in and by one indenture bearing date the day next before the day of the date hereof, and by force of the statute for transferring uses into possession;) and the reversion and reversions, remainder and remainders, yearly and other rents, issues, and profits thereof, and every part and parcel thereof, and also all the estate, right, title, interest, trust, property, claim, and demand whatsoever, both at law and in equity, of them the said Abraham Barker and Cecilia his wife, in, to, or out of, the said capital messuage, lands, tenements, hereditaments, and premises:

              To have and to hold the said capital messuage, lands, tenements, hereditaments, and all and singular other the premises herein before mentioned to be hereby granted and released, with their and every of their appurtenances, unto the said David Edwards and Francis Golding, their heirs and assigns, of such uses, upon such trusts, and to and for such intents and purposes as are hereinafter mentioned, expressed, and declared, of and concerning the same: that is to say, to the use and behalf of the said Abraham Barker, and Cecilia his wife, according to their several and respective estates and interests therein, at the time of, or immediately before, the execution of these presents, until the solemnization of the said intended marriage: and from and after the solemnization thereof, to the use and behalf of the said John Barker, for and during the term of his natural life; without impeachment of or for any manner of waste: and from and after the determination of that estate, then to the use of the said David Edwards and Francis Golding, and their heirs, during the life of the said John Barker, upon trust to support and preserve the contingent uses and estates hereinafter limited from being defeated and destroyed, and for the purpose to make entries, or bring actions, as the case shall require; but nevertheless to permit and suffer the said John Barker, and his assigns, during his life, to receive and take the rents and profits thereof, and of every part thereof, to and for his and their own use and benefit: and from and after the decease of the said John Barker, then to the use and behalf of the said Katherine Edwards, his intended wife, for and during the term of her natural life, for her jointure, and in lieu, bar, and satisfaction of her dower and thirds at common law, which she can or may have or claims, or, in, to, or out of, all, and every, or any, of the lands, tenements, and hereditaments, whereof or wherein the said John Barker now is, or at any time or times hereafter during the coverture between them shall be seized of any estate of freehold or inheritance: and from and after the decease of the said Katherine Edwards, or other sooner determination of the said estate, then to the use and behalf of the said Charles Browne and Richard More, their executors, administrators, and assigns, for and during, and unto the full end and term of, five hundred years from thence next ensuing and fully to be complete and ended, without impeachment of waste: upon such trusts nevertheless, and to and for such intents and purposes, and under and subject ot such provisoes and agreements, as are hereinafter mentioned, expressed, and declared of and concerning the same: and from and after the end, expiration, or other sooner determination of the said term of five hundred years, and subject thereunto, to the use and behalf of the first son of the said John Barker on the body of the said Katherine Edwards his intended wife to be begotten, and of the heirs of the body of such first son lawfully issuing; and for default of such issue, then to the use and behalf of the second, third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, and of all and every other the son and sons of the said John Barker of the body of the said Katherine Edwards his intended wife to be begotten, severally, successively, and in remainder, one after another, as they and every of them shall be in seniority of age and priority of birth, and of the several and respective heirs of the body and bodies of all and every such son and sons lawfully issuing; the elder of such sons, and the heirs of his body issuing, being always to be preferred and to take before the younger of such sons, and the heirs of his or their body or bodies issuing: and for defaulf of such issue, then to the use and behalf of all and every the daughter and daughters of the said John Barker on the body of the said Katherine Edwards his intended wife to be begotten, to be equally divided between them, (if more than one,) share and share alike, as tenants in common and not as jointenants, and of the several and respective heirs of the body and bodies of all and every such daughter and daughters lawfully issuing: and for default of such issue, then to the use and behalf of the heirs of the body of him the said John Barker lawfully issuing: and for default of such heirs, then to the use and behalf of the said Cecilia, the wife of the said Abraham Barker, and of her heirs and assigns for ever.

              And as to, for, and concerning the term of five hundred years herein before limited to the said Charles Browne and Richard More, their executors, administrators and assigns, as aforesaid, it is hereby declared and agreed by and between all the said parties to these presents, that the same is so limited to them upon the trusts, and to and for the intents and purposes, and under and subject to the provisoes and agreements, hereinafter mentioned, expressed, and declared, of and concerning the same: that is to say, in case there shall be an eldest or only son and one more or other child or children of the said John Barker, on the body of said Katherine, his intended wife to be begotten, then upon trust that they the said Charles Browne and Richard More, their executors, administrators, and assigns, by sale or mortgage of the said term of five hundred years, or by such other ways and means as they or the survivor of them, or the executors or administrators of such survivor shall think fit, shall and do raise and levy, or borrow and take up at interest, the sum of four thousand pounds of lawful money of Great Britain, for the portion or portions of such other child and children (besides the eldest or only son) as aforesaid, to be equally divided between them (if more than one) share and share alike; the portion or portions of such of them as shall be a son or sons to be paid at his or their respective age or ages of twenty-one years; and the portion or portions of such of them as shall be a daughter or daughters to be paid at her or their respective age or ages of twenty one years, or day or days of marriage, which shall first happen. And upon this further trust, that in the mean time and until the same portions shall become payable as aforesaid, the said Charles Browne and Richard More, their executors, administrators, and assigns, shall and do, by and out of the rents, issues, and profits of the premises aforesaid, raise and levy such competent yearly sum and sums of money for the maintenance and education of such child or children, as shall not exceed in the whole the interest of their respective portions after the rate of four pounds in the hundred yearly.

              Provided always, that in case any of the same children shall happen to die before his, her, or their portions of such of them so dying shall go and be paid unto and be equally divided among the survivor of survivors of them, when and at such time as the original portion or portions of such surviving child or children shall become payable as aforesaid.

              Provided also, that in case there shall be no such child or children of the said John Barker on the body of the said Katherine his intended wife begotten, besides an eldest or only son; or in case all and every such child or children shall happen to die before all or any of their said portions shall become due and payable as aforesaid; or in case the said portions, and also such maintenance as aforesaid, shall by the said Charles Browne and Richard More, their executors, administrators, or assigns, be raised and levied by any of the ways and means in that behalf aforementioned; or in case the same by such person or persons as shall for the time being be next in reversion or remainder of the same premises expectant upon the said term of five hundred years, shall be paid, or well and duly secured to be paid, according to the true intent and meaning of these presents; then and in any of the said cases, and at all times thenceforth, the said term of five hundred years, or so much thereof as shall remain unsold or undisposed of for the purposes aforesaid, shall cease, determine, and be utterly void to all intents and purposes, any thing herein contained to the contrary thereof in any wife notwithstanding.

              Provided also, and it is hereby further declared and agreed by and between all the said parties to these presents, that in case the said Abraham Barker or Cecilia his wife, at any time during their lives, or the life of the survivor of them, with the approbation of the said David Edwards and Francis Golding, or the survivor of them, or the executors and administrators of such survivor, shall settle, convey, and assure other lands and tenements of an estate of inheritance in fee simple, in possession, in some convenient place or places within the realm of England, of equal or better value than the said capital messuage, lands, tenements, hereditaments and premises, hereby granted and released, and in lieu, and recompense thereof, unto and for such and the life uses, intents and purposes, and upon such and the like trusts, as the said capital messuage, lands, tenements, hereditaments, and premises are hereby settled and assured unto and upon, then and in such case, and at all times from thenceforth, all and every the use and uses, trust and trusts, estate and estates herein before limited, expressed, and declared of or concerning the same, shall cease, determine, and be utterly void to all intents and purposes; and the same capital messuage, lands, tenements, hereditaments, and premises, shall from thenceforth remain and be to and for the only proper use and behalf of the said Abraham Barker or Cecilia his wife, or the survivor of them so settling, conveying, and assuring and assigns for ever: and to and for no other use, intent, or purpose whatsoever; any thing herein contained to the contrary thereof in any wise notwithstanding.

              And , for the considerations aforesaid, and for barring all estates tail, and all remainders or reversions thereupon expectant and depending, if any be now subsisting and unbarred or otherwise undetermined, of and in the said capital messuage, lands, tenements, hereditaments, and premises, hereby granted and released, or mentioned to be hereby granted and released, or any of them, or any part thereof, the said Abraham Barker for himself and the said Cecilia his wife, his and her heirs, executors, and administrators, and the said John Barker for himself, his heirs, executors, and administrators, do, and each of them does, respectively covenant, promise, and grant, to and with the said David Edwards and Francis Golding, their heirs, executors, and administrators, by these presents, that they the said Abraham Barker and Cecilia his wife, and John Barker, shall and will, at the costs and charges of the said Abraham Barker, before the end of Michaelmas term next ensuing the date hereof, acknowledge and levy, before his Majesty’s justices of the court of common pleas at Westminster, one or more fine or fines, sur cognizance de droit, come ceo, etc. with proclamations according to the form of the statutes in that case made and provided, and the usual course of fines in such cases accustomed, unto the said David Edwards, and his heirs, of the said capital messuage, lands, tenements, hereditaments, and premises, by such apt and convenient names, quantities, qualities, number of acres, and other descriptions to ascertain the same, as shall be thought meet: which said fine or fines, so as aforesaid or in any other manner levied and acknowledged, or to be levied and acknowledged, shall be and inure, and shall be adjudged, deemed, construed, and taken, and so are and were meant and intended, to be and inure, and are hereby declared by all the said parties to these presents to be and inure, to the use and behalf of the said David Edwards, and his heirs and assigns; to the intent and purpose that the said David Edwards may, by virtue of the said fine or fines so covenanted and agreed to be levied as aforesaid, be and become perfect tenant of the freehold of the fair capital messuage, lands, tenements, hereditaments, and all other the premises, to the end that one or more good and perfect common recovery or recoveries may be thereof had and suffered, in such manner as is hereinafter for that purpose mentioned. And it is hereby declared and agreed by and between all the said parties to these presents, that it shall and may be lawful to and for the said Francis Golding, at the costs and charges of the said Abraham Barker, before the end of Michaelmas term next ensuing the date hereof, to sue forth and prosecute out of his majesty’s high court of chancery one more writ or writs of entry sur disseizin en le post, returnable before his majesty’s justices of the court of common pleas at Westminster, thereby demanding by apt and convenient names, quantities, qualities, number of acres, and other descriptions, the said capital messuage, lands, tenements, hereditaments, and premises, against the said David Edwards; to which said writ, or writs, of entry he the said David Edwards shall appear gratis, either in his own proper person, or by his attorney thereto lawfully authorized, and vouch over to warranty the said Abraham Barker, and Cecilia his wife, and John Barker; who shall also gratis appear in their proper persons, or by their attorney, or attorneys, thereto lawfully authorized, and enter into the warranty, and vouch over to warranty the common vouchee of the same court; who shall also appear, and after imparlance shall make default; so as judgment shall and may be thereupon had and given for the said Francis Golding, to recover the said capital messuage, lands, tenements, hereditaments, and premises, against the said David Edwards, and for him to recover in value against the said Abraham Barker, and Cecilia his wife, and John Barker, and for them to recover in value against the said common vouchee, and that execution shall and may be thereupon awarded and had accordingly, and all and every other act and thing be done and executed, needful and requisite for the suffering and perfecting of such common recovery or recoveries, with vouchers as aforesaid. And it is hereby further declared and agreed by and agreed by and between all the said parties to these presents, that immediately from and after the suffering and perfecting of the said recovery or recoveries, so as aforesaid, or in any other manner, or at any other time or times, suffered or to be suffered, as well these presents and the assurance hereby made, and the said fine or fines so covenanted to be levied as aforesaid, as also the said recovery or recoveries, and also all and every other fine and fines, recovery and recoveries, conveyances, and assurances in the law whatsoever heretofore had, made, levied, suffered, or executed, or hereafter to be had, made, levied, suffered, or executed, of the said capital messuage, lands, tenements, hereditaments, and premises, or any of them or any part thereof, by and between the said parties of these presents or any of them, or whereunto they or any of them are or shall be parties or privies, shall be and inure, and shall be adjudged, deemed, construed, and taken, and so are and were meant and intended, to be and inure, and the recoveror or recoverors in the said recovery or recoveries named or to be names, and his or their heirs, shall stand and be seized of the said capital messuage, lands, tenements, hereditaments, and premises, and of every part and parcel thereof, to the uses, upon the trusts, and to and for the intents and purposes, and under and subject to the provisoes, limitations, and agreements, herein before mentioned, expressed, and declared, of and concerning the same.

              And the said Abraham Barker, party hereunto, does hereby for himself, his heirs, executors, and administrators, further covenant, promise, grant, and agree, to and with the David Edwards and Francis Golding, their heirs, executors, and administrators, in manner and form following; that is to say, that the said capital messuage, lands, tenements, hereditaments, and premises, shall and may at all times hereafter remain, continue, and be, to and for the uses and purposes, upon the trusts, and under and subject to the provisoes, limitations, and agreements, hereinbefore mentioned, expressed, and declared, of and concerning the same; and shall and may be peaceably and quietly had, held, and enjoyed accordingly, without any lawful let or interruption of or by the said Abraham Barker or Cecilia his wife, parties hereunto, his or her heirs or assigns, or of or by any other person or persons lawfully claiming or to claim from, by, or under, or in trust for him, her, them, or any of them, or from, by, or under his or her ancestors, or any of them; and shall so remain, continue, and be, free and clear, and freely and clearly acquitted, exonerated, and discharged, or otherwise by the said Abraham Barker, or Cecilia his wife, parties hereunto, his or her heirs, executors, or administrators, well and sufficiently saved, defended, kept harmless, and indemnified or, from and against all former and other gifts, grants, bargains, sales, leases, mortgages, estates, titles, troubles, charges, and encumbrances whatsoever, had, made, done, committed, occasioned, or suffered, or to be had, made, done, committed, occasioned, or suffered, by the said Abraham Barker, or Cecilia his wife, or by his or her ancestors, or any of them, or by his, her, their, or any of their act, means, assent, consent, or procurement:

              And moreover that he the said Abraham Barker, and Cecilia his wife, parties hereunto, and his and her heirs, and all other persons having or lawfully claiming, or which shall or may have or lawfully claim, any estate, right, title, trust, or interest, at law or in equity, of, in, to, or out of, the said capital messuage, lands, tenements, hereditaments, and premises, or any of them, or any part thereof, by or under or in trust for him, her, them, or any of them, or by or under his or her ancestors or any of them, shall and will from time to time, and at all times hereafter, upon every reasonable request, and at the costs and charges, of the said David Edwards and Francis Golding, or either of them, their or either of their heirs, executors, or administrators, make, do, and execute, or cause to be made, done, and executed, all such further and other lawful and reasonable acts, deeds, conveyances, and assurances in the law whatsoever, for the further, better, more perfect, and absolute granting, conveying, settling, and assuring of the same capital messuage, lands, tenements, hereditaments, and premises, to and for the uses and purposes, upon the trusts, and under and subject to the provisoes, limitations, and agreements, herein before mentioned, expressed, and declared, of and concerning the same, as by the said David Edwards and Francis Golding or either of them, their or either of their heirs, executors, or administrators, or their or any of their counsel learned in the law shall be reasonably advised, devised, or required: so as such further assurances contain in them no further or other warranty or covenants than against the person or persons, his, her, or their heirs, who shall make or do the same; and so as the party or parties, who shall be requested to make such further assurances, be not compelled or compellable, for making or doing thereof, to go and travel above five miles from his, her, or their then respective dwellings, or places of above.

              Provided lastly , and it is hereby further declared and agreed by and between all the parties to these presents, that it shall and may be lawful to and for the said Abraham Barker and Cecilia his wife, John Barker and Katherine his intended wife, and David Edwards, and any time or times hereafter, during their joint lives, by any writing or writings under their respective hands and seals and attested by two or more credible witnesses, to revoke, make void, alter, or change all and every or any the use and uses, estate and estates, herein and hereby before limited and declared, or mentioned or intended to be limited and declared, of and in the capital messuage, lands, tenements, hereditaments, and premises aforesaid, or of and in any part or parcel thereof, and to declare new and other uses of the same, or of any part or parcel thereof, any thing herein contained to the contrary thereof in any wife notwithstanding.

              In witness whereof the parties to these presents their hands and seals have subscribed and set, the day and year first above written.

              
                
                  	Sealed, and delivered, being first

                    duly stamped, in the presence of

                    George Carter.

                    William Browne.
                  	Abraham Barker. (L. S.)

                    Cecilia Barker. (L. S.)

                    David Edwards. (L. S.)

                    Francis Golding. (L. S.)

                    Charles Browne. (L. S.)

                    Richard More. (L. S.)

                    John Barker. (L. S.)

                    Katherine Edwards. (L. S.)
                

              

              No. III. - An Obligation, or Bond, with Condition for the Payment of Money 

              Know all men by these presents, that I David Edwards, of Lincoln’s Inn in the county of Middlesex, esquire, am held and firmly bound to Abraham Barker of Dale Hall in the county of Norfolk, esquire, in ten thousand pounds of lawful money of Great Britain, to be paid to the said Abraham Barker, or his certain attorney, executors, administrators, or assigns; for which payment well and truly to be made, I bind myself, my heirs, executors, and administrators, firmly by these presents, sealed with my seal. Dated the fourth day of September in the twenty first year of the reign of our sovereign lord George the second by the grace of God king of Great Britain, France, and Ireland, defender of the faith, and so forth, and in the year of our Lord one thousand, seven hundred, and forty seven.

              The condition of this obligation is such, that if the above bounden David Edwards, his heirs, executors, or administrators, do and shall well and truly pay, or cause to be paid, unto the above named Abraham Barker, his executors, administrators, or assigns, the full sum of five thousand pounds of lawful British money, with lawful interest for the same, on the fourth day of March next ensuing the date of the above written obligation, then this obligation shall be void and of none effect, or else shall be and remain in full force and virtue.

              
                
                  	Sealed, and delivered, being first

                    duly stamped, in the presence of

                    George Carter.

                    William Browne.
                  	David Edwards. (L. S.)
                

              

              No. IV. - A Fine of Lands, sur Cognizance de Droit, come ceo, etc. 

              § 1. Writ of Covenant; or Praecipe. 

              George the second by the grace of God of Great Britain, France and Ireland king, defender of the faith, and so forth; to the sheriff of Norfolk, greeting.Command Abraham Barker, esquire, and Cecilia his wife, and John Barker, esquire, that justly and without delay they perform to David Edwards, esquire, the covenant made between them of two messuages, two gardens, three hundred acres of pasture, and fifty acres of wood, with the appurtenances, in Dale; and unless they shall so do, and if the said David shall give you security of prosecuting his claim, then summon by good summoners the said Abraham, Cecilia, and John, that they appear before our justices, at Westminster, from the day of saint Michael in one month, to show wherefore they have not done it: and have you there the summoners, and this writ.Witness ourself at Westminster, the ninth day of October, in the twenty first year of our reign.

              Pledges of prosecution, John Doe. Richard Roe.

              Summoners of the within named Abraham, Cecilia, and John. John Den. Richard Fen.

              § 2. The License to Agree. 

              Norfolk, to wit.

              David Edwards , esquire, gives to the lord the king ten marks, for license to agree with Abraham Barker, esquire, of a plea of covenant of two messuages, two gardens, three hundred acres of land, one hundred acres of meadow, two hundred acres of pasture, and fifty acres of wood, with the appurtenances, in Dale.

              § 3. The Concord. 

              And the agreement is such , to wit, that the aforesaid Abraham, Cecilia, and John, have acknowledged the aforesaid tenements, with the appurtenances, to be the right of him the said David, as those which the said David has of the gift of the aforesaid Abraham, Cecilia, and John; and those they have remised and quitted claim, from them and their heirs, to the aforesaid David and his heirs for ever. And further, the same Abraham, Cecilia, and John, have granted, for themselves and their heirs, that they will warrant to the aforesaid David, and his heirs, the aforesaid tenements, with the appurtenances, against all men for ever. And for this recognition, remise, quit-claim, warranty, fine, and agreement, the said David has given to the said Abraham, Cecilia, and John, two hundred pounds sterling.

              § 4. The Note, or Abstract. 

              Norfolk, to wit.

              Between David Edwards, esquire, complainant, and Abraham Barker, esquire, and Cecilia his wife, and John Barker, esquire, deforciants, of two messuages, two gardens, three hundred acres of land, one hundred acres of meadow, two hundred acres of pasture, and fifty acres of wood, with the appurtenances, in Dale, whereupon a plea of covenant was summoned between them; to wit, that the said Abraham. Cecilia, and John, have acknowledged the aforesaid tenement, with the appurtenances, to be the right of him the said David, as those which the said David has of the gift of the aforesaid Abraham, Cecilia, and John; and those they have remised and quitted claim, from them and their heirs, to the aforesaid David and his heirs for ever. And further, the same Abraham, Cecilia, and John, have granted for themselves, and their heirs, that they will warrant to the aforesaid David, and his heirs, the aforesaid tenements, with the appurtenances, against all men for ever. And for this recognition, remise, quit-claim, warranty, fine, and agreement, the said David has given to the said Abraham, Cecilia, and John, two hundred pounds sterling.

              § 5. The Foot, Chirograph, or Indentures, of the Fine. 

              Norfolk, to wit.

              This is the final agreement , made in the court of the lord the king at Westminster, from the day of saint Michael in one month, in the twenty first year of the reign of the lord GEORGE the recond by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth, before John Willes, Thomas Abney, Thomas Burnet, and Thomas Birch, justices, and other faithful subjects of the lord the king then there present, between David Edwards, esquire, complainant, and Abraham Barker, esquire, and Cecilia his wife, and John Barker, esquire, deforciants, of two messuages, two gardens, three hundred acres of land, one hundred acres of meadow, two hundred acres of pasture, and fifty acres of wood, with the appurtenances, in Dale, whereupon a plea of covenant was summoned between them in the same court; to wit, that the aforesaid Abraham, Cecilia, and John, have acknowledged the aforesaid tenements, with the appurtenances, to be the right of him the said David, as those which the said David has of the gift of the aforesaid Abraham, Cecilia, and John; and those they have remised and quitted claim, from them and their heirs, to the aforesaid David and his heirs for ever. And further, the same Abraham, Cecilia, and John, have granted for themselves and their heirs, that they will warrant to the aforesaid David and his heirs, the aforesaid tenements, with the appurtenances, against all men for ever. And for this recognition, remise, quit-claim, warranty, fine, and agreement, the said David has given to the said Abraham, Cecilia, and John, two hundred pounds sterling.

              § 6. Proclamations, Endorsed upon the Fine, According to the Statutes. 

              The first proclamation was made the sixteenth day of November, in the term of saint Michael, in the twenty first year of the king withinwritten.

              The second proclamation was made the fourth day of February, in the term of saint Hilary, in the twenty first year of the king withinwritten.

              The third proclamation was made the thirteenth day of May, in the term of Easter, in the twenty first year of the king withinwritten.

              The fourth proclamation was made the twenty eighth day of June, in the term of the holy Trinity, in the twenty second year of the king withinwritten.

              No. V. - A Common Recovery of Lands, with Double Voucher [1] 

              § 1. Writ of Entry sur Disseizin in the Post ; or, Praecipe. 

              George the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Norfolk, greeting.Command David Edwards, esquire, that justly and without delay he render to Francis Golding, clerk, two messuages, two gardens, three hundred acres of land, one hundred acres of meadow, two hundred acres of pasture, and fifty acres of wood, with the appurtenances, in Dale, which he claims to be his right and inheritance, and into which the said David has not entry, unless after the disseizin, which Hugh Hunt thereof unjustly, and without judgement, has made to the aforesaid Francis, within thirty years now last past, as he says, and whereupon he complains that the aforesaid David deforces him. And unless he shall so do, and if the said Francis shall give you security of prosecuting his claim, then summon by good summoners the said David, that he appear before our justices at Westminster, on the octave of saint Martin, to shew wherefore he has not done it: and have you there the summoners, and this writ.Witness ourself at Westminster, the twenty ninth day of October, in the twenty first year of out reign.

              Pledges of prosecution, John Doe. Richard Roe.

              Summoners of the withinnamed David, John Den. Richard Fen.

              § 2. Exemplification of the Recovery Roll. 

              George the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to all to whom these our present letters shall come, greeting.Know ye , that among the pleas of land, enrolled at Westminster, before Sir John Willes, knight, and his fellows, our justices of the bench, of the term of saint Michael, in the twenty first year of out reign, upon the fifty second roll it is thus contained.Entry returnable on the octave of saint Martin.Norfolk , to wit: Francis Golding, clerk, in his proper person demands against David Edwards, esquire, two messuages, two gardens, three hundred acres of land, one hundred acres of meadow, two hundred acres of pasture, and fifty acres of wood, with the appurtenances, in Dale, as his right and inheritance, and into which the said David has not entry, unless after the disseizin, which Hugh Hunt thereof unjustly, and without judgment, has made to the aforesaid Francis, within thirty years now last past. And whereupon he says, that he himself was seized of the tenements aforesaid, with the appurtenances, in his demesne as of fee and right, in time of peace, in the time of the lord the king that now is, by taking the profits thereof to the value [ [2] of six shillings and eight pence, and more, in rents, corn, and grass:] and into which [the said David has not entry, unless as aforesaid:] and thereupon he brings suit, [and good proof.]And the said David in his proper person comes and defends his right, when [and where the court shall award,] and thereupon vouches to warranty “John Barker, esquire; who is present here in court in his proper person, and the tenements aforesaid with the appurtenances to him freely warrants, [and prays that the said Francis may count against him.]And hereupon the said Francis demands against the said John, tenant by his own warranty, the tenements aforesaid with the appurtenances, in form aforesaid, etc. And whereupon he says, that he himself was seized of the tenements aforesaid, with the appurtenances, in his demesne as of fee and right, in time of peace, in the time of the lord the king that now is, by taking the profits thereof to the value, etc. And into which, etc. And whereupon he bringeth suit, etc.And the aforesaid John, tenant by his own warranty, defends his right, when, etc. and thereupon he further vouches to warranty” Jacob Morland; who is present here in court in his proper person, and the tenements aforesaid, with the appurtenances, to him freely warrants, etc.And hereupon the said Francis demands against the said Jacob, tenant by his own warranty, the tenements aforesaid, with the appurtenances, in form aforesaid, etc. And whereupon he says, that he himself was seized of the tenements aforesaid, with the appurtenances, in his demesne as of fee and right, in time of peace, in the time of the lord the king that now is, by taking the profits thereof to the value, etc. And into which, etc. And thereupon the brings suit, etc. And the aforesaid Jacob, tenant by his own warranty, defends his right, when, etc. And says that the aforesaid Hugh did not disseize the aforesaid Francis of the tenements aforesaid, as the aforesaid Francis by his writ and count aforesaid above does suppose: and of this he puts himself upon the country.And the aforesaid Francis thereupon craves leave to imparl; and he has it. And afterwards the aforesaid Francis comes again here into court in this same term in his proper person, and the aforesaid Jacob, though solemnly called, comes not again, but has departed in contempt of the court, and makes default.Therefore it is considered , that the aforesaid Francis do recover his seizin against the aforesaid David of the tenements aforesaid, with the appurtenances; and that the said David have of the land of the aforesaid “John, to the value [of the tenements aforesaid;] and further, that the said John, have of the land of the said” Jacob to the value [of the tenements aforesaid.] And the said Jacob in mercy.And hereupon the said Francis prays a writ of the lord the king, to be directed to the sheriff of the county aforesaid, to cause him to have full seizin of the tenements aforesaid with the appurtenances: and it is granted unto him, returnable here without delay. Afterwards, that is to say, the twenty eighth day of November in this same term, here comes the said Francis in his proper person; and the sheriff, namely Sir Charles Thompson, knight, now sends, that he by virtue of the writ aforesaid to him directed, on the twenty fourth day of the same month, did cause the said Francis to have full seizin of the tenements aforesaid with the appurtenances, as he was commanded.All and singular which premises, at the request of the said Francis, by the tenor of these presents we have held good to be exemplified. In testimony whereof we have caused our seal, appointed for sealing writs in the bench aforesaid, to be affixed to these presents.Witness Sir John Willes, knight, at Westminster, the twenty eighth day of November, in the twenty first year of our reign.

              Cooke.

               

              

               

              
                Endnotes 

                [1] Note, that if the recovery be had with single voucher, the parts marked “thus” in § 2 are omitted.

                [2] The clauses, between hooks [brackets], are no otherwise expressed in the record than by an etc.
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            BOOK THE THIRD.

              OF PRIVATE WRONGS

            
              [III-1]

              CHAPTER THE FIRST.

                Of the Redress of Private Wrongs by the Mere Act of the Parties↩

              AT the opening of these commentaries [1] municipal law was in general defined to be, “a rule of civil conduct, prescribed by the supreme power in a state, commanding what is right, and prohibiting what is wrong.” [2] From hence therefore it followed, that the primary objects of the law are the establishment of rights, and the prohibition of wrongs. And this occasioned [3] the distribution of these collections into two general heads; under the former of which we have already considered the rights that were defined and established, and under the latter are now to consider the wrongs that are forbidden and redressed, by the laws of England.

              IN the prosecution of the first of these inquiries, we distinguished rights into two sorts: first, such as concern or are annexed to the persons of men, and are then called jura personarum, or the rights of persons; which, together with the means of acquiring and losing them, composed the first book of these commentaries: and, secondly, such as a man may acquire over external objects, or things unconnected with his person, which are called jura rerum, or the rights of things; and these, with the means of transferring them from man to man, were the subject of the second book. I am now therefore to proceed to the consideration of wrongs; which for the most part convey to us an idea merely negative, as being nothing else but a privation of right. For which reason it was necessary, that, before we entered at all into the discussion of wrongs, we should entertain a clear and distinct notion of rights: the contemplation of what is jus [right] being necessarily prior to what may be termed injuria [injury], and the definition of fas [lawful] precedent to that of nefas [unlawful].

              WRONGS are divisible into two sorts or species; private wrongs, and public wrongs. The former are an infringement or privation of the private or civil rights belonging to individuals, considered as individuals; and are thereupon frequently termed civil injuries: the latter are a breach and violation of public rights and duties, which affect the whole community, considered as a community; and are distinguished by the harsher appellation of crimes and misdemeanors. To investigate the first of these species of wrongs, with their legal remedies, will be our employment in the present book; and the other species will be reserved till the next or concluding volume.

              THE more effectually to accomplish the redress of private injuries, courts of justice are instituted in every civilized society, in order to protect the weak from the insults of the stronger, by expounding and enforcing those laws, by which rights are defined, and wrongs prohibited. This remedy is therefore principally to be sought by application to these courts of justice; that is, by civil suit or action. for which reason our chief employment in this volume will be to consider the redress of private wrongs, by suit or action in courts. But as some injuries are of such a nature, that they furnish or require a more speedy remedy, than can be had in the ordinary forms of justice, there is allowed in those cases an extrajudicial or eccentric kind of remedy; of which I shall first of all treat, before I consider the several remedies by suit: and, to that end, shall distribute the redress of private wrongs into three several species; first, that which is obtained by the mere act of the parties themselves; secondly, that which is effected by the mere act and operation of law; and, thirdly, that which arises from suit or action in courts; which consists in a conjunction of the other two, the act of the parties cooperating with the act of law.

              AND, first, of that redress of private injuries, which is obtained by the mere act of the parties. This is of two sorts; first, that which arises from the act of the injured party only; and, secondly, that which arises from the joint act of all the parties together: both which I shall consider in their order.

              OF the first sort, or that which arises from the sole act of the injured party, is,

              I. THE defense of one’s self, or the mutual and reciprocal defense of such as stand in the relations of husband and wife, parent and child, master and servant. In these cases, if the party himself, or any of these his relations, be forcibly attacked in his person or property, it is lawful for him to repel force by force; and the breach of the peace, which happens, is chargeable upon him only who began the affray. [4] For the law, in this case, respects the passions of the human mind; and (when external violence is offered to a man himself, or those to whom he bears a near connection) makes it lawful in him to do himself that immediate justice, to which he is prompted by nature, and which no prudential motives are strong enough to restrain. It considers that the future process of law is by no means an adequate remedy for injuries accompanied with force; since it is impossible to say, to what wanton lengths of rapine or cruelty outrages of this sort might be carried, unless it were permitted a man immediately to oppose one violence with another. Self-defense therefore as it is justly called the primary law of nature, so it is not, neither can it be in fact, taken away by the law of society. In the English law particularly it is held an excuse for breaches of the peace, nay even for homicide itself: but care must be taken that the resistance does not exceed the bounds of mere defense and prevention; for then the defender would himself become an aggressor.

              II. RECAPTION or reprisal is another species of remedy by the mere act of the party injured. This happens, when any one has deprived another of his property in goods or chattels personal, or wrongfully detains one’s wife, child, or servant; in which case the owner of the goods, and the husband, parent, or master, may lawfully claim and retake them, wherever he happens of find them; so ti be not in a riotous manner, or attended with a breach of the peace. [5] The reason for this is obvious; since it may frequently happen that the owner may have this only opportunity of doing himself justice: his goods may be afterwards conveyed away or destroyed; and his wife, if he had no speedier remedy than the ordinary process of law. If therefore he can so contrive it as to gain possession of his property again, without force or terror, the law favors and will justify his proceeding. But, as the public peace is a superior consideration to any one man’s private property; and as, if individual were once allowed to use private force as a remedy for private injuries, all social justice must cease, the strong would give law to the weak, and every man would revert to a state of nature; for these reasons it is provided, that this natural right of recaption shall never be exerted, where such exertion must occasion strife and bodily contention, or endanger the peace of society. If, for instance, my horse is taken away, and I find him in a common, a fair, or a public inn, I may lawfully seize him to my own use: but I cannot justify breaking open a private stable, or entering on the grounds of a third person, to take him, except he be feloniously stolen; [6] but must have recourse to an action at law.

              III. AS recaption is a remedy given to the party himself, for an injury to his personal property, so, thirdly, a remedy of the same kind for injuries to real property is by entry on lands and tenements, when another person without any right has taken possession thereof. This depends in some measure on like reasons with the former; and, like that too, must be peaceable and without force. There is some nicety required to define and distinguish the cases, in which such entry is lawful or otherwise: it will therefore be more fully considered in a subsequent chapter; being only mentioned in this place for the sake of regularity and order.

              IV. A FOURTH species of remedy by the mere act of the party injured, is the abatement, or removal, of nuisances. What nuisances are, and their several species, we shall find a more proper place to inquire under some of the subsequent divisions. At present I shall only observe, that whatsoever unlawfully annoys or does damage to another is a nuisance; and such nuisance may be abated, that is, taken away or removed, by the party aggrieved thereby, so as he commits no riot in the doing of it. [7] If a house or wall is erected so near to mine that it stops my ancient lights which is a private nuisance, I may enter my neighbor’s land, and peaceably pull it down. [8] Or if a new gate be erected across the public highway, which is a common nuisance, any of the king’s subjects passing that way may cut it down, and destroy it. [9] And the reason why the law allows this private and summary method of doing one’s self justice, is because injuries of this kind, which obstruct or annoy such things as are of daily convenience and use, require an immediate remedy; and cannot wait for the slow progress of the ordinary forms of justice.

              V. A FIFTH case, in which the law allows a man to be his own avenger, or to minister redress to himself, is that of distraining cattle or goods for nonpayment of rent, or other duties; or, distraining another’s cattle damage-feasant, that is, doing damage, or trespassing, upon his land. The former intended for the benefit of landlords, to prevent tenants from secreting or withdrawing their effects to his prejudice; the latter arising from the necessity of the thing itself, as it might otherwise be impossible at a future time to ascertain, whose cattle they were that committed the trespass or damage.

              AS the law of distresses is a point of great use and consequence, I shall consider it with some minuteness, by inquiring, first, for what injuries a distress may be taken; secondly, what things may be distrained; and, thirdly, the manner of taking, disposing of, and avoiding distresses.

              1. AND, first, it is necessary to premise, that a distress, [10] districtio, is the taking of a personal chattel out of the possession of the wrongdoer into the custody of the party injured, to procure a satisfaction for the wrong committed. 1. The most usual injury, for which a distress may be taken is that of nonpayment of rent. It was observed in a former volume [11] that distresses were incident by the common law to every rent-service, and by particular reservation to rent-charges also; but not to rent-seck, till the statute 4 Geo. II. c. 28. extended the same remedy to all rents alike, and thereby in effect abolished all material distinction between them. So that now we may lay it down as an universal principle, that a distress may be taken for any kind of rent in arrear; the detaining whereof beyond the day of payment is an injury to him that is entitled to receive it. 2. For neglecting to do suit to the lord’s court, [12] or other certain personal service, [13] the lord may distrain, of common right. 3. For amercements in a court-leet a distress may be had of common right, but not for amercements in a court-baron, without a special prescription to warrant it. [14] 4. Another injury, for which distresses may be taken, is where a man finds beasts of a stranger wandering in his grounds damage-feasant; that is, doing him hurt or damage, by treading down his grass, or the like; in which case the owner of the soil may distrain them, till satisfaction be made him for the injury he has thereby sustained. 5. Lastly, for several duties and penalties inflicted by special acts of parliament, (as for assessments made by commissioners of sewers, [15] or for the relief of the poor [16]) remedy by distress and sale is given; for the particulars of which we must have recourse to the statutes themselves: remarking only, that such distresses [17] are partly analogous to the ancient distress at common law, as being repleviable and the like; but more resembling the common law process of execution, by seizing and selling the goods of the debtor under a writ of fieri facias [cause to be made], of which hereafter.

              2. SECONDLY; as to the things which may be distrained, or taken in distress, we may lay it down as a general rule, that all chattels personal are liable to be distrained, unless particularly protected or exempted. Instead therefore of mentioning what things are distrainable, it will be easier to recount those which are not so, with the reason of their particular exemptions. [18] And, 1. As every thing which is distrained is presumed to be the property of the wrongdoer, it will follow that such things, wherein no man can have an absolute and valuable property (as dogs, cats, rabbits, and all animals ferae naturae [wild nature]) cannot be distrained. Yet if deer (which are ferae naturae) are kept in a private enclosure for the purpose of sale or profit, this so far changes their nature by reducing them to a kind of stock or merchandise, that they may be distrained for rent. [19] 2. Whatever is in the personal use or occupation of any man, is for the time privileged and protected from any distress; as an ax with which a man is cutting wood, or a horse while a man is riding him. But horses, drawing a cart, may (cart and all) be distrained for rent-arrere; and also if a horse, though a man be riding him, be taken damage-feasant, or trespassing in another’s grounds, the horse notwithstanding his rider may be distrained and led away to the pound. [20] 3. Valuable things in the way of trade shall not be liable to distress. As a horse standing in a smith’s shop to be shoed, or in a common inn; or cloth at a tailor’s house; or corn sent to a mill, or a market. For all these are protected and privileged for the benefit of trade; and are supposed in common presumption not to belong to the tenant or a stranger, are distrainable by him for rent: for otherwise a door would be opened to infinite frauds upon the landlord; and the stranger has his remedy over by action on the case against the tenant, if by the tenant’s default the chattels are distrained, so that he cannot render them when called upon. With regard to a stranger’s beasts which are found on the tenant’s land, the following distinctions are however taken; It they are put in by consent of the owner of the beasts, they are distrainable immediately afterwards for rent-arrere by the landlord. [21] So also if the stranger’s cattle break the fences, and commit a trespass by coming on the land, they are distrainable immediately by the lessor for his tenant’s rent, as a punishment to the owner of the beasts for the wrong committed through his negligence. [22] But if the lands were not sufficiently fenced so as to keep out cattle, the landlord cannot distrain them, till they have been levant and couchant ( levantes et cubantes) on the land; that is, have been long enough there to have laid down and rose up to feed; which in general is held to be one night at least: and then the law presumes, that the owner may have notice, whither his cattle have strayed, and it is his own negligence not to have taken them away. Yet, if the lessor or his tenant were bound to repair the fences and did not, and thereby the cattle escaped into their grounds without the negligence or default of the owner; in this case, though the cattle may have been levant and couchant, yet they are not distrainable for rent, till actual notice is given to the owner that they are there, and he neglects to remove them: [23] for the law will not suffer the landlord to take advantage of his own or his tenant’s wrong. 4. There are also other things privileged by the ancient common law; as a man’s tools and utensils of his trade, the ax of a carpenter, the books of a scholar, and the like: which are said to be privileged for the sake of the public, because the taking them away would disable the owner from serving the commonwealth in his station. So, beasts of the plow, averia carucae, and sheep, are privileged from distresses at common law; [24] while goods or other sort of beats, which Bracton calls catalla otiosa [chattels not privileged] may be distrained. But, as beasts of the plow may be taken in execution for debt, so they may be for distresses by statute, which partake of the nature of executions. [25] And perhaps the true reason, why these and the tools of a man’s trade were privileged at the common law, was because the distress was then merely intended to compel the payment of the rent, and not as a satisfaction for its nonpayment: and therefore, to deprive the party of the instruments and means of paying it, would counteract the very end of the distress. [26] 5. Nothing shall be distrained for rent, which may not be rendered again in as good plight as when it was distrained: for which reason milk, fruit, and the like, cannot be distrained; a distress at common law being only in the nature of a pledge or security, to be restored in the same plight when the debt is paid. So, anciently, sheaves or shocks of corn could not be distrained, because some damage must needs accrue in their removal: but a cart loaded with corn might; as that could be safely restored. But now by statute 2 W. & M. c. 5. corn in sheaves or cocks, or loose in the straw, or hay in barns or ricks, or otherwise, may be distrained as well as other chattels. 6. Lastly, things fixed to the freehold may not be distrained; as caldrons, windows, doors, and chimneypieces: for they favor of the realty. For this reason also corn growing could not be distrained; till the statute 11 Geo. II. c. 19. empowered landlords to distrain corn, grass or other products of the earth, and to cut and gather them when ripe.

              LET us next consider, thirdly, how distresses may be taken, disposed of, or avoided. And, first, I must premise, that the law of distresses is greatly altered within a few years last past. Formerly they were looked upon in no other light than as a mere pledge or security, for payment of rent or other duties, or satisfaction for damage done. And so the law still continues with regard to distresses of beasts taken damage-feasant, and for other causes, not altered by act of parliament; over which the distrainor has no other power than to retain them till satisfaction is made. But distresses for rent-arrere being found by the legislature to be the shortest and most effectual method of compelling the payment of such rent, many beneficial laws for this purpose have been made in the present century; which have much altered the common law, as laid down in our ancient writers.

              IN pointing out therefore the methods of distraining, I shall in general suppose the distress to be made for rent; and remark, where necessary, the differences between such distress, and one taken for other causes.

              IN the first place then, all distresses must be made by day, unless in the case of damage-feasant; an exception being there allowed, lest the beasts should escape before they are taken. [27] And, when a person intends to make a distress, he must, by himself or his bailiff, enter on the demised premises; formerly during the continuance of the lease, but now [28] he may distrain within six months after the determination of such lease whereon rent is due. If the lessor does not find sufficient distress on the premises, formerly he could resort no where else; and therefore tenants, who were knavish, made a practice to convey away their goods and stock fraudulently from the house or lands demised, in order to cheat their landlords. But now [29] the landlord may distrain any goods of his tenant, carried off the premises clandestinely, wherever he finds them within thirty days after, unless they have been bona fide [good faith] sold for a valuable consideration: and all persons privy to, or assisting in, such fraudulent conveyance, forfeit double the value to the landlord. The landlord may also distrain the beasts of his tenant, feeding upon any commons or wastes, appendant or appurtenant to the demised premises. The landlord might not formerly break open a house, to make a distress, for that is a breach of the peace. But when he was in the house, it was held that he might break open an inner door: [30] and now [31] he may, by the assistance of the peace officer of the parish, break open in the day time any place, locked up to prevent a distress; oath being first made, in case it be a dwelling-house, of a reasonable ground to suspect that goods are concealed therein.

              WHERE a man is entitled to distrain for an entire duty, he ought to distrain for the whole at once; and not for part at one time, and part at another. [32] But if he distrains for the whole, and there is not sufficient on the premises, or he happens to mistake in the value of the thing distrained, and so takes an insufficient distress, he may take a second distress to complete his remedy. [33] 

              DISTRESSES must be proportioned to the thing distrained for. By the statute of Marlbridge, 52 Hen. III. c. 4. if any man takes a great or unreasonable distress, for rent-arrere, he shall be heavily amerced for the same. As if [34] the landlord distrains two oxen for twelvepence rent; the taking of both is an unreasonable distress; but, if there were no other distress nearer the value to be found, he might reasonably have distrained one of them. But for homage, fealty, or suit, as also for parliamentary wages, it is said that no distress can be excessive. [35] For as these distresses cannot be sold, the owner, upon making satisfaction, may have his chattels again. The remedy for excessive distresses is by a special action on the statute of Marlbridge; for an action of trespass is not maintainable upon this account, it being no injury at the common law. [36] 

              WHEN the distress is thus taken, the next consideration is the disposal of it. For which purpose the things distrained must in the first place be carried to some pound, and there impounded by the taker. But, in their way thither, they may be rescued by the owner, in case the distress was taken without cause, or contrary to law: as if no rent be due; if they were taken upon the highway, or the like; in these cases the tenant may lawfully make rescue. [37] But if they be once impounded, even though taken without any cause, the owner may not break the pound and take them out; for they are then in the custody of the law. [38] 

              A POUND ( parcus, which signifies any enclosure) is either pound-overt, that is, open overhead; or pound-covert, that is, close. By the statute 1 & 2 P. & M. c. 12. no distress of cattle can be driven out of the hundred where it is taken, unless to a pound-overt within the same shire; and within three miles of the place where it was taken. This is for the benefit of the tenants, that they may know where to find and replevy the distress. And by statute 11 Geo. II. c. 19. which was made for the benefit of landlords, any person distraining for rent may turn any part of the premises, upon which a distress is taken, into a pound pro hac vice [for this time], for securing of such distress. If a live distress, of animals, be impounded in a common pound-overt, the owner must take notice of it at his peril; but if in any special pound-overt, so constituted for this particular purpose, the distrainor must give notice to the owner: and, in both these cases, the owner, and not the distrainor, is bound to provide the beasts with food and necessaries. But if they be put in a pound-covert, as in a stable or the like, the landlord or distrainor must feed and sustain them. [39] A distress of household-goods, or other dead chattels, which are liable to be stolen or damaged by weather, ought to be impounded in a pound-covert, else the distrainor must answer for the consequences.

              WHEN impounded, the goods were formerly, as was before observed, only in the nature of satisfaction; and upon this account it has been held, [40] that the distrainor is not at liberty to work or use a distrained beast. And thus the law still continues with regard to beasts taken damage-feasant, and distresses for suit or services; which must remain impounded, till the owner makes satisfaction, or contests the right of distraining, by replevying the chattels. To replevy ( replegiare, that is, to take back the pledge) is, when a person distrained upon applies to the sheriff or his officers, and has the distress returned into his own possession; upon giving good security to try the right of taking it in a suit at law, and if that be determined against him, to return the cattle or goods once more into the hands of the distrainor. This is called a replevin, or which more will be said hereafter. At present I shall only observe, that, as a distress is at common law only in nature of a security for the rent or damages done, a replevin answers the same end to the distrainor as the distress itself; since the party replevying gives security to return the distress, if the right be determined against him.

              THIS kind of distress, though it puts the owner to inconvenience, and is therefore a punishment to him, yet, if he continues obstinate and will make no satisfaction or payment, it is no remedy at all to the distrainor. But for a debt due to the crown, unless paid within forty days, the distress was always saleable at the common law. [41] And for an amercement imposed at a court-leet, the lord may also sell the distress: [42] partly because, being the king’s court of record, its process partakes of the royal prerogative; [43] but principally because it is in the nature of an execution to levy a legal debt. And, so in the several statute-distresses, before-mentioned, which are also in the nature of executions, the power of sale is likewise usually given, to effectuate and complete the remedy. And, in like manner, by several acts of parliament, [44] in all cases of distress for rent, if the tenant or owner do not, within five days after the distress is taken, and notice of the cause thereof given him, replevy the same with sufficient security; the distrainor, with the sheriff or constable, shall cause the same to be appraised by two sworn appraisers, and sell the same towards satisfaction of the rent and charges; rendering the overplus, if any, to the owner himself. And, by this means, a full and entire satisfaction may now be had for rent in arrerre, by the mere act of the party himself, viz. by distress, the remedy given at common law; and sale consequent thereon, which is added by act of parliament.

              BEFORE I quit this article, I must observe, that the many particulars which attend the taking of a distress, used formerly to make it a hazardous kind of proceeding: for, if any one irregularity was committed, it vitiated the whole, and made the distrainors trespassers ab initio [from the beginning]. [45] But now by the statute 11 Geo. II. c. 19. it is provided, that, for any unlawful act done, the whole shall not be unlawful, or the parties trespassers ab initio ; but that the party grieved shall only have an action for the real damage sustained; and not even that, if tender of amends is made before any action is brought.

              VI. THE seizing of heriots, when due on the death of a tenant, is also another species of self-remedy; not much unlike that of taking cattle or goods in distress. As for that division of heriots, which is called heriot-service, and is only a species of rent, the lord may distrain for this, as well as seize: but for heriot-custom (which Sir Edward Coke says, [46] lies only in prender, and not in render) the lords may seize the identical thing itself, but cannot distrain any other chattel for it. [47] The like speedy and effectual remedy, of seizing, is given with regard to many things that are said to lie in franchise; as waifs, wrecks, estrays, deodands, and the like; all which the person entitled thereto may seize, without the formal process of a suit or action. Not that they are debarred of this remedy by action; but have also the other, and more speedy one, for the better asserting their property; the thing to be claimed being frequently of such a nature, as might be out of the reach of the law before any action could be brought.

              THESE are the several species of remedies, which may be had by the mere act of the party injured. I shall, next, briefly mention such as arise from the joint act of all the parties together. And these are only two, accord, and arbitration.

              I. ACCORD is a satisfaction agreed upon between the party injuring and the party injured; which, when performed, is a bar of all actions upon this account. As if a man contract to build a house or deliver a horse, and fail in it; this is an injury, for which the sufferer may have his remedy by action; but if the party injured accepts a sum of money, or other thing, as a satisfaction, this is a redress of that injury, and entirely takes away the action. [48] By several late statutes, particularly 11 Geo. II. c. 19. in case of irregularity in the method of distraining; and 24 Geo. II. c. 24. in case of mistakes committed by justices of the peace; even tender of sufficient amends to the party injured is a bar of all actions, whether he thinks proper to accept such amends or no.

              II. ARBITRATION is where the parties, injuring and injured, submit all matters in dispute, concerning any personal chattels or personal wrong, to the judgment of two or more arbitrators; who are to decide the controversy: and if they do not agree, it is usual to add, that another person be called in as umpire, (imperator) to whose sole judgment it is then referred: or frequently there is only one arbitrator originally appointed. This decision, in any of these cases, is called an award. And thereby the question is as fully determined, and the right transferred or settled, as it could have been by the agreement of the parties or the judgment of a court of justice. [49] But the right of real property cannot thus pass by a mere award: [50] which subtlety in point of form (for it is now reduced to nothing else) had its rise from feudal principles; for, if this had been permitted, the land might have been aliened collusively without the consent of the superior. Yet doubtless an arbitrator may now award a conveyance or a release of lands; and it will be a breach of the arbitration-bond to refuse compliance. For, though originally the submission to arbitration used to be by word, or by deed, yet both of these being revocable in their nature, it is now become the practice to enter into mutual bonds, with condition to stand to the award or arbitration of the arbitrators or umpire therein named. [51] And experience having shown the great use of these peaceable and domestic tribunals, especially in settling matters of account, and other mercantile transactions, which are difficult and almost impossible to be adjusted on a trial at law; the legislature has now established the use of them, as well in controversies where causes are depending, as in those where no action is brought, and which still depend upon the rules of the common law: enacting, by statute 9 & 10 W. III. c. 15. that all merchants and others, who desire to end any controversy, (for which there is no other remedy but by personal action or suit in equity) may agree, that their submission of the suit to arbitration or umpirage shall be made a rule of any of the king’s courts of record: and, after such rule made, the parties disobeying the award shall be liable to be punished, as for a contempt of the court; unless such award shall be set aside, for corruption or other misbehavior in the arbitrators or umpire, proved on oath to the court, within one term after the award is made. And, in consequence of this statute, it is now become a considerable part of the business of the superior courts, to set aside such awards when partially or illegally made; or to enforce their execution, when legal, by the same process of contempt, as is awarded for disobedience to such rules and orders as are issued by the courts themselves.
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              [III-18]

              CHAPTER THE SECOND.

                Of Redress by the Mere Operation of Law↩

              THE remedies for private wrongs, which are effected by the mere operation of law, will fall within a very narrow compass: there being only two instances of this sort that at present occur to my recollection; the one that of retainer, where a creditor is made executor or administrator to his debtor; the other, in the case of what the law calls a remitter.

              I. IF a person indebted to another makes his creditor or debtee his executor, or if such creditor obtains letters of administration to his debtor; in these cases the law gives him a remedy for his debt, by allowing him to retain so much as will pay himself, before any other creditors whose debts are of equal degree. [1] This is a remedy by the mere act of law, and grounded upon this reason; that the executor cannot, without an apparent absurdity, commence a suit against himself as representative of the deceased, to recover that which is due to him in his own private capacity: but, having the whole personal estate in his hands, so much as is sufficient to answer his own demand is, by operation of law, applied to that particular purpose. Else, by being made executor, he would be put in a worse condition than all the rest of the world besides. For, though a ratable payment of all the debts of the deceased, in equal degree, is clearly the most equitable method, yet as every scheme for a proportionable distribution of the assets among all the creditors has been hitherto found to be impracticable, and productive of more mischiefs than it would remedy; so that the creditor who first commences his suit is entitled to a preference in payment; it follows, that as the executor can commence no suit, he must be paid the last of any, and of course must lose his debt, in case the estate of his testator should prove insolvent, unless he be allowed to retain it. The doctrine of retainer is therefore the necessary consequence of that other doctrine of the law, the priority of such creditor who first commences his action. But the executor shall not retain his own debt, in prejudice to those of a higher degree; for the law only puts him in the same situation, as if he had sued himself as executor, and recovered his debt; which he never could be supposed to have done, while debts of a higher nature subsisted. Neither shall one executor be allowed to retain his own debt, in prejudice to that of his co-executor in equal degree; but both shall be discharged in proportion. [2] Nor shall an executor of his own wrong be in any case permitted to retain. [3] 

              II. REMITTER is where he, who has the true property or jus proprietatis in lands but is out of possession thereof and has no right to enter without recovering possession in an action, has afterwards the freehold cast upon him by some subsequent, and of course defective, title: in this case he is remitted, or sent back, by operation of law, to his ancient and more certain title. [4] The right of entry, which he has gained by a bad title, shall be ipso facto [for that reason] annexed to his own inherent good one; and his defeasible estate shall be utterly defeated and annulled, by the instantaneous act of law, without his participation or consent. [5] As if A disseizes B; that is, turns him out of possession, and dies leaving a son C; hereby the estate descends to C the son of A, and B is barred from entering thereon till he proves his right in an action: now, if afterwards C the heir of the disseizor makes a lease for life to D, with remainder to B the disseizee for life, and D dies; hereby the remainder accrues to B, the disseizee: who thus gaining a new freehold by virtue of the remainder, which is a bad title, is by act of law remitted, or in of his former and surer estate. [6] For he has hereby gained a new right of possession, to which the law immediately annexes his ancient right of propriety.

              IF the subsequent estate, or right of possession, be gained by a man’s own act or consent, as by immediate purchase being of full age, he shall not be remitted. For the taking such subsequent estate was his own folly, and shall be looked upon as a waiver of his prior right. [7] Therefore it is to be observed, that to every remitter there are regularly these incidents; an ancient right, and a new defeasible estate of freehold, uniting in one and the same person; which defeasible estate must be cast upon the tenant, not gained by his own act or folly. The reason given by Littleton, [8] why this remedy, which operates silently and by the mere act of law, was allowed, is somewhat similar to that given in the preceding article; because otherwise he who has right would be deprived of all remedy. For as he himself is the person in possession of the freehold, there is no other person against whom he can bring an action, to establish his prior right. And for this cause the law does adjudge him in by remitter; that is, in such plight as if he had lawfully recovered the same land by suit. For, as lord Bacon observes, [9] the benignity of the law is such, as when, to preserve the principles and grounds of law, it deprives a man of his remedy without his own fault, it will rather put him in a better degree and condition than in a worse. Nam quod remedio destituitur, ipsa re valet, si culpa absit. [What is without remedy, is thereby strengthened, if free from fault.] But there shall be no remitter to a right, for which the party has no remedy by action: [10] as if the issue in trial be barred by the fine or warranty of his ancestor, and the freehold is afterwards cast upon him; he shall not be remitted to his estate tail: [11] for the operation of the remitter is exactly the same, after the union of the two rights, as that of a real action would have been before it. As therefore the issue in could not by any action have recovered his ancient estate, he shall not recover it by remitter.

              AND thus much for these extrajudicial remedies, as well for real as personal injuries, which are furnished by the law, where the parties are so peculiarly circumstanced, as not to be able to apply for redress in the usual and ordinary methods to the courts of public justice.
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              [III-22]

              CHAPTER THE THIRD.

                Of Courts in General↩

              THE next, and principal, object of our inquiries is the redress of injuries by suit in courts: wherein the act of the parties and the act of law cooperate; the act of the parties being necessary to set the law in motion, and the process of the law being in general the only instrument, by which the parties are enabled to procure a certain and adequate redress.

              AND here it will not be improper to observe, that although, in the several cases of redress by the act of the parties mentioned in a former chapter, [1] the law allows an extrajudicial remedy, yet that does not exclude the ordinary course of justice: but it is only an additional weapon put into the hands of certain persons in particular instances, where natural equity or the peculiar circumstances of their situation required a more expeditious remedy, than the formal process of any court of judicature can furnish. Therefore, though I may defend myself, or relations, from external violence, I yet am afterwards entitled to an action of assault and battery: though I ma retake my goods if I have a fair and peaceable opportunity, this power of recaption does not debar me from my action of trover of detinue: I may either enter on the lands, on which I have a right of entry, or may demand possession by a real action: I may either abate a nuisance by my own authority, or call upon the law to do it for me: I may distrain for rent, or have an action of debt at my own option: if I do not distrain my neighbors cattle damage-feasant, I may compel him by action of trespass to make me a fair satisfaction: if a heriot, or a deodand, be withheld from me by fraud or force, I may recover it though I never seized it. And with regard to accords and arbitrations, these, in their nature being merely an agreement or compromise, most indisputably suppose a previous right of obtaining redress some other way, which is given up by such agreement. But as to remedies by the mere operation of law, those are indeed given, because no remedy can be ministered by suit or action, without running into the palpable absurdity of a man’s bringing an action against himself: the two cases wherein they happen being such, wherein the only possible legal remedy would be directed against the very person himself who seeks relief.

              IN all other cases it is a general and indisputable rule, that where there is a legal right, there is also a legal remedy, by suit or action at law, whenever that right is invaded. And, in treating of these remedies by suit in courts, I shall pursue the following method: first, I shall consider the nature and several species of courts of justice: and, secondly, I shall point out in which these courts, and in what manner, the proper remedy may be had for any private injury; or, in other words, what injuries are cognizable, and how redressed, in each respective species of courts.

              FIRST then, of courts of justice. And herein we will consider, first, their nature and incidents in general; and, then, the several species of them, erected and acknowledged by the laws of England.

              A COURT is defined to be a place wherein justice is judicially administered. [2] And, as by our excellent constitution the sole executive power of the laws is vested in the person of the king, it will follow that all courts of justice, which are the medium by which he administers the laws, are derived from the power of the crown. [3] For whether created by act of parliament, letters patent, or prescription, (the only methods of erecting a new court of judicature [4]) the kings consent in the two former is expressly, and in the latter impliedly, given. In all these courts the king is supposed in contemplation of law to be always present; but as that is in fact impossible, he is there represented by his judges, whose power is only an emanation of the royal prerogative.

              FOR the more speedy, universal, and impartial administration of justice between subject and subject, the law has appointed a prodigious variety of courts, some with a more limited, others with a more extensive jurisdiction; some constituted to inquire only, others to hear and determine; some to determine in the first instance, others upon appeal and by way of review. All these in their turns will be taken notice of in their respective places: and I shall therefore here only mention one distinction, that runs throughout them all; viz. that some of them are courts of record, others not of record. A court of record is that where the acts and judicial proceedings are enrolled in parchment for a perpetual memorial and testimony: which rolls are called the records of the court, and are of such high and supereminent authority, that their truth is not to be called in question. For it is a settled rule and maxim that nothing shall be averred against a record, nor shall any plea, or even proof, be admitted to the contrary. [5] And if the existence of a record be denied, it shall be tried by nothing but itself; that is, upon bare inspection whether there be any such record or no; else there would be no end of disputes. But if there appear any mistake of the clerk in making up such record, the court will direct him to amend it. All courts of record are the king’s courts, in right of his crown and royal dignity, [6] and therefore no other court has authority to fine or imprison; so that the very erection of a new jurisdiction with power of fine or imprisonment makes it instantly a court of record. [7] A court not of record is the court of a private man, whom the law will not entrust with any discretionary power over the fortune or liberty of his fellow-subjects. Such are the courts-baron incident to every manor, and other inferior jurisdictions: where the proceedings are not enrolled or recorded; but, as well their existence as the truth of the matters therein contained shall, if disputed, be tried and determined by a jury. These courts can hold no plea of matters cognizable by the common law, unless under the value of 40 s; nor of any forcible injury whatsoever, not having any process to arrest the person of the defendant. [8] 

              IN every court there must be at least three constituent parts, the actor, reus, and judex : the actor, or plaintiff, who complains of an injury done; the reus, or defendant, who is called upon to make satisfaction for it; and the judex or judicial power, which is to examine the truth of the fact, to determine the law arising upon that fact, and, if any injury appears to have been done, to ascertain and by its officers to apply the remedy. It is also usual in the superior courts to have attorneys, and advocates or counsel, as assistants.

              AN attorney at law answers to the procurator, or proctor, of the civilians and canonists. [9] And he is one who is put in the place, stead, or turn of another, to manage his matters of law. Formerly every suitor was obliged to appear in person, to prosecute or defend his suit, (according to the old Gothic constitution [10]) unless by special license under the king’s letters patent. [11] This is still the law in criminal cases. And an idiot cannot to this day appear by attorney, but in person; [12] for he has not discretion to enable him to appoint a proper substitute: and upon his being brought before the court in so defenseless a condition, the judges are bound to take care of his interests, and they shall admit the best plea in his behalf that any one present can suggest. [13] But, as in the Roman law ” cum olim in usu fuisset, alterius nomine agi non posse; sed, quia hoc non minimam incommoditatem habebat, coeperunt homines per procuratores litigare.” [” Although formerly it had been the custom for no one to act in the name of another; yet, as this was attended with great inconvenience, men began to carry on law-suits by proctors."] [14] so with us, upon the same principle of convenience, it is now permitted in general, by diverse ancient statutes, whereof the first is statute West. 2. c. 10. that attorneys may be made to prosecute or defend any action in the absence of the parties to the suit. These attorneys are now formed into a regular corps; they are admitted to the execution of their office by the superior courts of Westminster-hall; and are in all points officers of the respective courts in which they are admitted: and, as they have many privileges on account of their attendance there, so they are peculiarly subject to the censure and animadversion of the judges. No man can practice as an attorney in any of those courts, but such as is admitted and sworn an attorney of that particular court: an attorney of the court of king’s bench cannot practice in the court of common pleas; nor vice versa. To practice in the court of chancery it is also necessary to be admitted a solicitor therein: and by the statute 22 Geo. II. c. 46. no person shall act as an attorney at the court of quarter sessions, but such as has been regularly admitted in some superior court of record. So early as the statute 4 Hen. IV. c. 18. it was enacted, that attorneys should be examined by the judges, and none admitted but such as were virtuous, learned, and sworn to do their duty. And many subsequent statutes [15] have laid them under farther regulations.

              OF advocates, or (as we generally call them) counsel, there are two species or degrees; barristers, and sergeants. The former are admitted after a considerable period of study, or at least standing, in the inns of court; [16] and are in our old books styled apprentices, apprenticii ad legem [apprentices to the law], being looked upon as merely learners, and not qualified to execute the full office of an advocate till they were sixteen years standing; at which time, according to Fortescue, [17] they might be called to the state and degree of sergeants, or servientes ad legem [sergeants at law]. How ancient and honorable this state and degree is, the form, splendor, and profits attending it, have been so fully displayed by many learned writers, [18] that they need not be here enlarged on. I shall only observe, that sergeants at law are bound by a solemn oath [19] to do their duty to their clients: and that by custom [20] the judges of the courts of Westminster are always admitted into this venerable order, before they are advanced to the bench; the original of which was probably to qualify the puisnè barons of the exchequer to become justices of assize, according to the exigence of the statute of 14 Edw. III. c. 16. From both these degrees some are usually selected to be his majesty’s counsel learned in the law; the two principal of whom are called his attorney, and solicitor, general. The first king’s counsel, under the degree of sergeant, was Sir Francis Bacon, who was made so honoris causa [mark of honor], without either patent or fee; [21] so that the first of the modern order (who are now the sworn servants of the crown, with a standing salary) seems to have been Sir Francis North, afterwards lord keeper of the great seal to king Charles II. [22] These king’s counsel answer in some measure to the advocates of the revenue, advocati fisci, among the Romans. For they must not be employed in any cause against the crown without special license; in which restriction they agree with the advocates of the fisc: [23] but in the imperial law the prohibition was carried still farther, and perhaps was more for the dignity of the sovereign; for, excepting some peculiar causes, the fiscal advocates were not permitted to be at all concerned in private suits between subject and subject. [24] A custom has of late years prevailed of granting letters patent of precedence to such barristers, as the crown thinks proper to honor with that mark of distinction: whereby they are entitled to such rank and pre-audience [25] as are assigned in their respective patents; sometimes next after the king’s attorney general, but usually next after his majesty’s counsel then being. These (as well as the queen’s attorney and solicitor general [26]) rank promiscuously with the king’s counsel, and together with them sit within the bar of the respective courts: but receive no salaries, and are not sworn; and therefore are at liberty to be retained in causes against the crown. And all other sergeants and barristers indiscriminately (except in the court of common pleas where only sergeants are admitted) may take upon them the protection and defense of any suitors, whether plaintiff or defendant; who are therefore called their clients, like the dependants upon the ancient Roman orators. Those indeed practiced gratis, for honor merely, or at most for the sake of gaining influence: and so likewise it is established with us, [27] that a counsel can maintain no action for his fees; which are given, not as locatio vel conductio, but as quiddam honorarium ; not as a salary or hire, but as a mere gratuity, which a counselor cannot demand without doing wrong to his reputation: [28] as is also laid down with regard to advocates in the civil law, [29] whose honorarium was directed by a decree of the senate not to exceed in any case ten thousand sesterces, or about 80£ of English money. [30] And, in order to encourage due freedom of speech in the lawful defense of their clients, and at the same time to give a check to the unseemly licentiousness of prostitute and illiberal men (a few of whom may sometimes insinuate themselves even into the most honorable professions) it has been held that a counsel is not answerable for any matter by him spoken, relative to the cause in hand, and suggested in his client’s instructions; although it should reflect upon the reputation of another, and even prove absolutely groundless: but if he mentions an untruth of his own invention, or even upon instructions if it be impertinent to the cause in hand, he is then liable to an action from the party injured. [31] And counsel guilty of deceit or collusion are punishable by the statute Westm. 1. 3. Edw. I. c. 28. with imprisonment for a year and a day, and perpetual silence in the courts: a punishment still sometimes inflicted for gross misdemeanors in practice. [32] 
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              [III-30]

              CHAPTER THE FOURTH.

                Of the Public Courts of Common Law And Equity↩

              WE are next to consider the several species and distinctions of courts of justice, which are acknowledged and used in this kingdom. And these are either such as are of public and general jurisdiction throughout the whole realm; or such as are only of a private and special jurisdiction in some particular parts of it. Of the former there are four sorts; the universally established courts of common law and equity; the ecclesiastical courts; the courts military; and courts maritime. And first of such public courts as are courts of common law of equity.

              THE policy of our ancient constitution, as regulated and established by the great Alfred, was to bring justice home to every man’s door, by constituting as many courts of judicature as there are manors and townships in the kingdom; wherein injuries were redressed in an easy and expeditious manner, by the suffrage of neighbors and friends. These little courts however communicated with others of a larger jurisdiction, and those with others of a still greater power; ascending gradually from the lowest to the supreme courts, which were respectively constituted to correct the errors of the inferior ones, and to determine such causes as by reason of their weight and difficulty demanded a more solemn discussion. The course of justice flowing in large streams from the king, as the fountain, to his superior courts of record; and being then subdivided into smaller channels, till the whole and every part of the kingdom were plentifully watered and refreshed. An institution that seems highly agreeable to the dictates of natural reason, as well as of more enlightened policy; being equally similar to that which prevailed in Mexico and Peru before they were discovered by the Spaniards; and that which was established in the Jewish republic by Moses. In Mexico each town and province had its proper judges, who heard and decided causes, except when the point in litigation was too intricate for their determination; and then it was remitted to the supreme court of the empire, established in the capital, and consisting of twelve judges. [1] Peru, according to Garcilasso de Vega (an historian descended from the ancient Incas of that country) was divided into small districts containing ten families each, all registered, and under one magistrate; who had authority to decide little differences and punish petty crimes. Five of these composed a higher class or fifty families; and two of these last composed another called a hundred. Ten hundreds constituted the largest division, consisting of a thousand families, and each division had its separate judge or magistrate, with a proper degree of subordination. [2] In like manner we read of Moses; that, finding the sole administration of justice too heavy for him, he “chose able men out of all Israel, such as feared God, men of truth, hating covetousness; and made them heads over the people rulers of thousands, rulers of hundreds, rulers of fifties, and rulers of tens: and they judged the people at all seasons; the hard causes they brought unto Moses, but every small matter they judged themselves.” [3] These inferior courts, at least the name and form of them, still continue in our legal constitution: but as the superior courts of record have in practice obtained a concurrent original jurisdiction with these; and as there is besides a power of removing plaints or actions thither from all the inferior jurisdictions; upon these accounts (among others) it has happened that these petty tribunals have fallen into decay, and almost into oblivion: whether for the better or the worse, may be matter of some speculation; when we consider on the one hand the increase of expense and delay, and on the other the more upright and impartial decision, that follow from this change of jurisdiction.

              THE order I shall observe in discoursing on these several courts, constituted for the redress of civil injuries, (for with those of a jurisdiction merely criminal I shall not at present concern myself) will be by beginning with the lowest, and those whose jurisdiction, though public and generally dispersed throughout the kingdom, is yet, (with regard to each particular court) confined to very narrow limits; and so ascending gradually to those of the most extensive and transcendent power.

              I. THE lowest, and at the same time the most expeditious, court of justice known to the law of England is the court of piepoudre, curia pedis pulverzati [dusty-foot court]: so called from the dusty feet of the suitors; or according to Sir Edward Coke, [4] because justice is there done as speedily as dust can fall from the foot. Upon the same principle that justice among the Jews was administered in the gate of the city, [5] that the proceedings might be the more speedy, as well as public. But the etymology given us by a learned modern writer [6] is much more ingenious and satisfactory; it being derived, according to him, from pied puldreaux a pedlar, in old french, and therefore signifying the court of such petty chapmen as resort to fairs or markets. It is a court of record, incident to every fair and market, of which the steward of him, who owns or has the toll of the market, is the judge. It was instituted to administer justice for all injuries done in that very fair or market, and not in any preceding one. So that the injury must be done complained of, heard, and determined, within the compass of one and the same day. The court has cognizance of all matters that can possibly arise within the precinct of that fair or market; and the plaintiff must make oath that the cause of an action arose there. [7] From this court a writ of error lies, in the nature of an appeal, to the courts at Westminster. [8] The reason of its institution seems to have been, to do justice expeditiously among the variety of persons, that resort from distant places to a fair or market: since it is probable that no other inferior court might be able to serve its process, or execute its judgements, on both or perhaps either of the parties; and therefore, unless this court had been erected, the complaint must necessarily have resorted even in the first instance to some superior judicature.

              II. THE court-baron is a court incident to every manor in the kingdom, and was held by the steward within the said manor. This court-baron is of two natures: [9] the one is customary court, of which we formerly spoke, [10] appertaining entirely to the copyholders, in which their estates are transferred by surrender and admittance, and other matters transacted relative to their tenures only The other, of which we now speak, is a court of common law, and it is the court of the barons, by which name the freeholders were sometimes anciently called; for that it is held before the freeholders who owe suit and service to the manor, the steward being rather the registrar than the judge. These courts, though in their nature distinct, are frequently confounded together. The court we are now considering, viz. the freeholders’ court, was composed of the lords tenants, who were the pares of each other, and were bond by their feudal tenure to assist their lord in the dispensation of domestic justice. This was formerly held every three weeks; and its most important business is to determine, by writ of right, all controversies relating to the right of lands within the manor. It may also hold plea of any personal actions, of debt, trespass on the case, or the like, where the debt or damages do not amount to forty shillings. [11] Which is the same sum, or three marks, that bounded the jurisdiction of the ancient Gothic courts in their lowest instance, or fierding-courts, so called because four were instituted within every superior district or hundred. [12] But the proceedings on a writ of right may be removed into the county court by a precept from the sheriff called a tolt, [13] ” quia tollit atque eximit causam e curia baronum [because it removes the cause from the court baron]. [14] And the proceedings in all other actions may be removed into the superior courts by the king’s writs of pone, [15] or accedas ad curiam [come to the court], according to the nature of the suit. [16] After judgment given, a writ also of false judgment [17] lies to the courts at Westminster to rehear and review the cause, and not a writ of error; for this is not a court of record: and therefore in all these writs of removal, the first direction given is to cause the plaint to be recorded, recordari facias loquelam [cause the plaint to be recorded].

              III. A HUNDRED court is only a larger court-baron, being held for all the inhabitants of a particular hundred instead of a manor. The free suitors are here also the judges and the steward the registrar, as in the case of a court baron, It is likewise no court of record; resembling the former in all points, except that in point of territory it is of a greater jurisdiction. [18] This is said by Sir Edward Coke to have been derived out of the county court for the case of the people, that they might have justice done to them at their own doors, without any charge or loss of time: [19] but its institution was probably coeval with that of hundreds themselves, which were formerly observed [20] to have been introduced though not invented by Alfred, being derived from the polity of the ancient Germans. The centeni, we may remember were the principal inhabitants of district composed of different villages, originally in number an hundred, but afterwards only called by that name; [21] and who probably gave the same denomination to the district out of which they were chosen. Caesar speaks positively of the judicial power exercised in their hundred-courts and courts-baron. ” Principes regionum, atque pagorum,” (which we may fairly construe, the lords of hundred and manors) inter suos jus dicunt, controversiasque minuunt “ [“declare the law among dependents, and abate controversies”]. [22] And Tacitus, who had examined their constitution till more attentively, informs us not only of the authority of the lords, but of that of the centeni, the hundredors, or jury; who were taken out of the common freeholders, and had themselves a share in the determination. ” Eliguntur in conciliis et principes, qui jura per pagos vicosque reddunt: centeni singulis, ex plebe comites, consilium simul et auctoritas, adsunt.” [23] [“Lords are chosen in their councils who administer justice through towns and districts. The jury for each hundred are from the people, having both council and authority."] This hundred-court was denominated haereda in the Gothic constitution. [24] But this court, as causes are equally liable to removal from hence, as from the common court-baron, and by the same writs, and may also be reviewed by writ of false judgment, is therefore fallen into equal disuse with regard to the trial of actions.

              IV. THE county court is a court incident to the jurisdiction of the sheriff. It is not a court of record, but may hold pleas of debt or damages under the value of forty shillings. [25] Over some of which causes these inferior courts have, by the express words of the statute of Gloucester, [26] a jurisdiction totally exclusive of the king’s superior courts. For in order to be entitled to sue an action of trespass for goods before the king’s justiciars, the plaintiff is directed to make affidavit that the cause of action does really and bona fide amount to 40 s: which affidavit is now unaccountably disued, [27] except in the court of exchequer. The statute also 43 Eliz. c. 6. which giver the judges in all personal actions, where the jury assess less damages than 40 s, a power to certify the same and abridge the plaintiff of his full costs, was also meant to prevent vexation by litigious plaintiffs; who, for purposes of mere oppression, might be inclinable to institute suits in the superior courts for injuries of a trifling value. The county court may also hold plea of many real actions, and of all personal actions to any amount, by virtue of a special writ called a justicies ; which is a writ empowering the sheriff for the sake of dispatch to do the same justice in his county court, as might otherwise be had at Westminster. [28] The freeholders of the county are the real judges in this court, and the sheriff is the ministerial officer. The great conflux of freeholders, which are supposed always to attend at the county court, (which Spelman calls forum plebeiae justitiae et theatrum comitivae potestatis [justice court for the people and theater of the county’s power] [29]) is the reason why all acts of parliament at the end of every session were wont to be there published by the sheriff; why all outlawries of absconding offenders are there proclaimed; and why all popular elections which the freeholders are to make, as formerly of sheriffs and conservators of the peace, and still of coroners, verderors, and knights of the shire, must ever be made in pleno comitatu, or, in full county court. By the statute 2 Edw. VI. c. 25. no county court shall be adjourned longer than for one month, consisting of twenty-eight days. And this was also the ancient usage, as appears from the laws of king Edward the elder: [30] ” praepositus “ (that is, the sheriff) “ ad quartam circiter septimanam frequentem populi concionem celebrato: cuique jus dicito; litesque singulas dirimito.” [“Let the sheriff hold a full assembly of the people about once a month: declare the law to every one; and severally determine suits."] In those times the county court was a court of great dignity and splendor, the bishop and the ealdorman (or earl) with the principal men of the shire sitting therein to administer justice both in lay and ecclesiastical causes. [31] But its dignity was much impaired, when the bishop was prohibited and the earl neglected to attend it. And, in modern times, as proceedings are removable from hence into the king’s, as proceedings are removable from hence into the king’s superior courts, by writ of pone or recordare, [32] in the same manner as from hundred-courts, and courts-baron; and as the same writ of false judgment may be had, in nature of a writ of error; this has occasioned the same disuse of bringing actions therein.

              THESE are the several species of common law courts, which though dispersed universally throughout the realm are nevertheless of a partial jurisdiction and confined to particular districts: yet communicating with, and as it were members of, the superior courts of a more extended and general nature; which are calculated for the administration of redress not in any one lordship, hundred, or county only, but throughout the whole kingdom at large. Of which sort is

              V. The court of common pleas, or, as it is frequently termed in law, the court of common bench.

              BY the ancient Saxon constitution there was only one superior court of justice in the kingdom: and that had cognizance both of civil and spiritual causes; viz. the wittena-gemote, or general council, which assembled annually or oftener, wherever the king kept his Easter, Christmas, or Whitsontide, as well to do private justice as to consult upon public business. At the conquest the ecclesiastical jurisdiction was diverted into another channel; and the conqueror, fearing danger from these annual parliaments, contrived also to separate their ministerial power, as judges, from their deliberative, as counselors to the crown. He therefore established a constant court in his own shall, thence called by Bracton [33] and other ancient authors aula regia or aula regis [king’s bench]. This court was composed of the king’s great officers of the state resident in his palace, and usually attendant on his person: such as the lord high constable and lord mareschal [marshal], who chiefly presided in matters of honor and of arms; determining according to the law military and the law of nations. Besides these there were the lord high steward, and lord great chamberlain; the steward of the household; the lord chancellor, whose peculiar business it was to keep the king’s seal and examine all such writs, grants, and letters, as were to pass under that authority; and the lord high treasurer, who was the principal adviser in all matters relating to the revenue. These high officers were assisted by certain persons learned in the laws, who were called the king’s justiciars or justices; and by the greater barons of parliament, all of whom had a seat in the aula regia, and formed a kind of court of appeal, or rather of advice, in matters of great moment and difficulty. All these in their several departments transacted all secular business both criminal and civil, and likewise the matters of the revenue: and over all presided one special magistrate, called the chief justiciar or capitalis justiciarius totius Angliae [chief justice of all England]; who was also the principal minister of state, the second man in the kingdom, and by virtue of his office guardian of the realm in the king’s absence. And this officer it was who principally determined all the vast variety of causes that arose in this extensive jurisdiction; and from the plenitude of his power grew at length both obnoxious to the people and dangerous to the government which employed him. [34] 

              THIS great universal court being bound to follow the king’s household in all his progresses and expeditions, the trial of common causes therein was found very burdensome to the subject. Wherefore king John, who dreaded also the power of the justiciar, very readily consented to that article which now forms the eleventh chapter of Magna Carta, and enacts “that communia placita non sequantur curiam regis, sed teneantur in aliquo loco certo.” [“Let not the common pleas follow the king’s court, but be held in some fixed place."] This certain place was established in Westminster-hall, the place where the aula regis originally sat when the king resided in that city; and there it has ever since continued. And the court being thus rendered fixed and stationary, the judges became so too, and a chief with other justices of the common pleas was thereupon appointed; with jurisdiction to hear and determine all pleas of land, and injuries merely civil between subject and subject. Which critical establishment of this principal court of common law, at that particular juncture and that particular place, gave rise to the inns of court in its neighborhood; and thereby collecting together the whole body of the common lawyers, enabled the law itself to withstand the attacks of the canonists and civilians, who labored to extirpate and destroy it. [35] This precedent was soon after copied by king Philip the fair in France, who about the year 1302 fixed the parliament of Paris to abide constantly in that metropolis; which before used to follow the person of the king, wherever he went, and in which he himself used frequently to decide the causes that were there depending: but all were then referred to the sole cognizance of the parliament and its learned judges. [36] And thus also in 1495 the emperor Maximilian I fixed the imperial chamber (which before always traveled with the court and household) to be constantly held at Worms, from whence it was afterwards translated to Spire. [37] 

              THE aula regia being thus stripped of so considerable a branch of its jurisdiction, and the power of the chief justiciar being also considerably curbed by many articles in the great charter, the authority of both began to decline apace under the long and troublesome reign of king Henry III. And, in farther pursuance of this example, the other several office of the chief justiciar were under Edward the first (who new-modeled the whole frame of our judicial polity) subdivided and broken into distinct courts of judicature. A court of chivalry was erected, over which the constable and mareschal presided; as did the steward of the household over another, constituted to regulate the king’s domestic servants. The high steward, with the barons of parliament, formed an august tribunal for the trail of delinquent peers; and the barons reserved to themselves in parliament the right of reviewing the sentences of other courts in the last resort. The distribution of common justice between man and man was thrown into so provident an order, that the great judicial officers were made to form a check upon each other: the court of chancery issuing all original writs under the great seal to the other courts; the common pleas being allowed to determine all causes between private subjects; the exchequer managing the king’s revenue; and the court of king’s bench retaining all the jurisdiction which was not cantoned out to other courts, and particularly the superintendence of all the rest by way of appeal; and the sole cognizance of pleas of the crown or criminal causes. For pleas of suits are regularly divided into two sorts; pleas of the crown, which comprehend all crimes and misdemeanors, wherein the king (on behalf of the public) is the plaintiff; and common pleas, which include all civil actions depending between subject and subject. The former of these were the proper object of the jurisdiction of the court of king’s bench; the latter of the court of common pleas. Which is a court of record, and is styled by Sir Edward Coke [38] the lock and key of the common law; for herein only can real actions, that is, actions which concern the right of freehold or the realty, be originally brought: and all other, or personal, pleas between man and man are likewise here determined; though in some of them the king’s bench has also a concurrent authority.

              THE judges of this court are at present [39] four in number, one chief and three puisnè [younger] justices, created by the king’s letters patent, who sit every day in the four terms to hear and determine all matters of law arising in civil causes, whether real, personal or mixed and compounded of both. These it takes cognizance of, as well originally, as upon removal from the inferior courts before-mentioned. But a writ of error, in the nature of an appeal, lies from this court into the court of king’s bench.

              VI. THE court of king’s bench (so called because the king used formerly to sit there in person, [40] the style of the court still being coram ipso rege [before the king himself]) is the supreme court of common law in the kingdom, consisting of a chief justice and three puisnè justices, who are by their office the sovereign conservators of the peace and supreme coroners of the land. Yet, though the king himself used to sit in this court, and still is supposed so to do; he did not, neither by law is he empowered [41] to, determine any cause or motion, but by the mouth of his judges, to whom he has committed his whole judicial authority. [42] 

              THIS court (which as we have said) is the remnant of the aula regia, is not, nor can be, from the very nature and constitution of it, fixed to any certain place, but may follow the king’s court wherever it goes; for which reason all process issuing out of this court in the king’s name is returnable ” ubicunque fuerimus in Anglia “ [“wherever we are in England”]. It has indeed, for some centuries past, usually sat at Westminster, being an ancient palace of the crown; but might remove with the king to York or Exeter, if he thought proper to command it. And we find that, after Edward I had conquered Scotland, it actually sat at Roxburgh. [43] And this moveable quality, as well as its dignity and power, are fully expressed by Bracton, when he says that the justices of this court are ” capitales, generales, perpetui, et majores; a latere regis residentes; qui omnium aliorum corrigere tenentur injurias et errores.” [44] [“Chief, general, perpetual, and elder; accompanying the king, who are appointed to redress the injuries and correct the errors of all others."] And it is moreover especially provided in the articuli super cartas [articles upon the charters] [45] that the king’s chancellor, and the justices of his bench shall follow him, so that he may have at all times near unto him some that be learned in the laws.

              THE jurisdiction of this court is very high and transcendent. It keeps all inferior jurisdictions within the bounds of their authority, and may either remove their proceedings to be determined here, or prohibit their progress below. It superintends all civil corporations in the kingdom. It commands magistrates and others to do what their duty requires, in every case where there is no other specific remedy. It protects the liberty of the subject, by speedy and summary interposition. It takes cognizance both of criminal and civil causes; the former in what is called the crown-side or crown-office; the latter in the plea-side of the court. The jurisdiction of the crown-side it is not our present business to consider: that will be more properly discussed in the ensuing volume. But on the plea-side, or civil branch, it has an original jurisdiction and cognizance of all trespasses, and other injuries, alleged to be committed vi et armis [by force and arms]: which, being a breach of the peace, favor of a criminal nature although the action is brought for a civil remedy; and for which the defendant ought in strictness to pay a fine to the king, as well as damages to the injured party. [46] This court might likewise, upon the division of the aula regia, have originally held plea of any other civil action whatsoever, (excepting actions real, which are new very seldom in use) provided the defendant was an officer of the court; or in the custody of the marshal, or prison-keeper, of this court, for a breach of the peace or any other offense. [47] In process of time, by a fiction, this court began to hold plea of all personal actions whatsoever, and has continued to do so for ages: [48] it being surmised that the defendant is arrested for a supposed trespass, which he never has in reality committed; and being thus in the custody of the marshal of this court, the plaintiff is at liberty to proceed against him for any other personal injury: which surmise, of being in the marshal’s custody, the defendant is not at liberty to dispute. [49] And these fictions of law, though at first they may startle the student, he will find upon farther consideration to be highly beneficial and useful: especially as this maxim is ever invariably observed, that no fiction shall extend to work an injury; its proper operation being to prevent a mischief, or remedy an inconvenience, that might result from the general rule of law. [50] So true is it, that in fictione juris semper subsistit aequitas [all legal fictions are founded in equity]. [51] In the present case, it gives the suitor his choice of more than one tribunal, before which he may institute his action; and prevents the circuity and delay of justice, by allowing that suit to be originally, and in the first instance, commenced in this court, which after a determination in another, might ultimately be brought before it on a writ of error.

              FOR this court is likewise a court of appeal, into which may be removed by writ of error all determinations of the court of common pleas, and of all inferior courts of record in England: and to which a writ of error lies also from the court of king’s bench in Ireland. Yet even this so high and honorable court is not the dernier resort [last resort] of the subject; for if he be not satisfied with any determination here, he may remove it by writ of error into the house of lords, or the court of exchequer chamber, as the case may happen, according to the nature of the suit, and the manner in which it has been prosecuted.

              VII. THE court of exchequer is inferior in rank not only to the court of king’s bench, but to the common pleas also: but I have chosen to consider it in this order, on account of its double capacity, as a court of law and a court of equity also. It is a very ancient court of record, set up by William the conqueror, [52] as a part of the aula regia, [53] though regulated and reduced to its present order by king Edward I; [54] and intended principally to order the revenues of the crown, and to recover the king’s debts and duties. [55] It is called the exchequer, scaccharium, from the checked cloth, resembling a chess-board, which covers the table there; and on which, when certain of the king’s accounts are made up, the sums are marked and scored with counters. It consists of two divisions: the receipt of the exchequer, which manages the royal revenue, and with which these commentaries have no concern; and the court or judicial part of it, which is again subdivided into a court of equity, and a court of common law.

              THE court of equity is held in the exchequer chamber before the lord treasurer, the chancellor of the exchequer, the chief baron, and three puisnè ones. These Mr. Selden conjectures [56] to have anciently been made out of such as were barons of the kingdom, or parliamentary barons; and thence to have derived their name: which conjecture receives great strength from Bracton’s explanation of magna charta, c. 14. which directs that the earls and barons be amerced by their peers; that is, says he, by the barons of the exchequer. [57] The primary and original business of this court is to call the king’s debtors to account by bill filed by the attorney general; and to recover any lands, tenements, or hereditaments, any goods, chattels, or other profits or benefits, belonging to the crown. So that by their original constitution the jurisdiction of the courts of common pleas, king’s bench, and exchequer, was entirely separate and distinct; the common pleas being intended to decide all controversies between subject and subject; the king’s bench to correct all crimes and misdemeanors that amount to a breach of the peace, the king being then plaintiff, as such offenses are in open derogation of the jura regalia [royal rights] of his crown; and the exchequer to adjust and recover his revenue, wherein the king also is plaintiff, as the withholding and non-payment thereof is an injury to his jura fiscalia [royal revenue]. But, as by fiction almost all sorts of civil actions are now allowed to be brought in the king’s bench, in like manner by another fiction all kinds of personal suits may be prosecuted in the court of exchequer. For as all the officers and ministers of this court have, like those of other superior courts, the privilege of suing and being sued only in their own court; so also the king’s debtors, and farmers, and all accountants of the exchequer, are privileged to sue and implead all manner of persons in the same court of equity, that they themselves are called into. They have likewise privilege to sue and implead one another, or any stranger, in the same kind of common law actions (where the personalty only is concerned) as are prosecuted in the court of common pleas.

              THIS gives original to the common law part of their jurisdiction, which was established merely for the benefit of the king’s accountants, and is exercised by the barons only the exchequer, and not the treasurer or chancellor. The writ upon which all proceedings here are grounded is called a quo minus : in which the plaintiff suggests that he is the king’s farmer or debtor, and that the defendant has done him the injury or damage complained of; quo minus sufficiens existit, by which he is the less able, to pay the king his debt or rent. And these suits are expressly directed, by what is called the statute of Rutland, [58] to be confined to such matters only as specially concern the king or his ministers of the exchequer. And by the articuli super cartas [59] it is enacted, that no common pleas be thenceforth held in the exchequer, contrary to the form of the great charter. But now by the suggestion of privilege, any person may be admitted to sue in the exchequer as well as the king’s accountant. The surmise, of being debtor to the king, is therefore become matter of form and mere words of course, and the court is open to all the nation equally. The same holds with regard to the equity side of the court: for there any person may file a bill against another upon a bare suggestion that he is the kings accountant; but whether he is so, or not, is never controverted. In this court, on the equity side, the clergy have long used to exhibit their bills for the non-payment of tithes; in-which case the surmise of being the king’s debtor is no fiction, they being bound to pay him their first fruits, and annual tenths. But the chancery has of late years obtained a large share in this business.

              AN appeal from the equity side of this court lies immediately to the house of peers; but from the common law side, in pursuance of the statute 31 Edw. III. c. 12. a writ of error must be first brought into the court of exchequer chamber. And from their determination there lies, in the dernier resort, a writ of error to the house of lords.

              VIII. THE high court of chancery is the only remaining, and in matters of civil property by much the most important of any, of the king’s superior and original courts of justice. It has its name of chancery, cancellaria, from the judge who presides here, the lord chancellor or cancellarius ; who, Sir Edward Coke tells us, is so termed a cancellando, from cancelling the king’s letters patents when granted contrary to law, which is the highest point of his jurisdiction. [60] But the office and name of chancellor (however derived) was certainly known to the courts of the Roman emperors; where originally it seems to have signified a chief scribe or secretary, who was afterwards invested with several judicial powers, and a general superintendency over the rest of the officers of the prince. From the Roman empire it passed to the Roman church, ever emulous of imperial state; and hence every bishop has to this day his chancellor, the principal judge of his consistory. And when the modern kingdoms of Europe were established upon the ruins of the empire, almost every state preserved its chancellor, with different jurisdictions and dignities, according to their different constitutions. But in all of them he seems to have had the supervision of all charter, letters, and such other public instruments of the crown, as were authenticated in the most solemn manner; and therefore, when seals came in use, he had always the custody of the king’s great seal. So that the office of chancellor, or lord keeper, (whose authority by statute 5 Eliz. c. 18. is declared to be exactly the same) is with us at this day created by the mere delivery of the king’s great seal into his custody: [61] whereby he becomes, without writ or patent, an officer of the greatest weight and power of any now subsisting in the kingdom; and superior in point of precedency to every temporal lord. [62] He is privy counselor by his office, and, according to lord chancellor Ellensmere, [63] prolocutor of the house of lords by prescription. To him belongs the appointment of all justices of the peace throughout the kingdom. Being formerly usually an ecclesiastic, (for none else were them capable of an office so conversant in writings) and presiding over the royal chapel, [64] he became keeper of the king’s conscience; visitor, in right of the king, of all hospitals and colleges of the king’s foundation; and patron of all the king’s livings under the value of 20£ per annum in the king’s books. He is the general guardian of all infants, idiots, and lunatics; and has the general superintendence of all charitable uses in the kingdom. And all this, over and above the vast and extensive jurisdiction which he exercises in his judicial capacity in the court of chancery: wherein, as in the exchequer, there are two distinct tribunals; the one ordinary, being a court of common law; the other extraordinary, being a court of equity.

              THE ordinary legal court is much more ancient than the court of equity. Its jurisdiction is to hold plea upon a scire facias [show cause] to repeal and cancel the king’s letters patent, when made against law, or upon untrue suggestions; and to hold plea of petitions, monstrans de droit [showing of right], traverses of offices, and the like; when the king has been advised to do any act, or is put in possession of any lands or goods, in prejudice of a subject’s right. [65] On proof of which, as the king can never be supposed intentionally to do any wrong, the law questions not but he will immediately redress the injury; and refers that conscientious task to the chancellor, the keeper of his conscience. It also appertains to this court to hold plea of all personal actions, where any officer or minister of the court is a party. [66] It might likewise hold plea (by scire facias) of partitions of lands in coparcenary, [67] and of dower, [68] where any ward of the crown was concerned in interest, so long as the military tenures subsisted: as it now may also do of the tithes of forest land, where granted by the king and claimed by a stranger against the grantee of the crown; [69] and of executions on statutes, or recognizances in nature thereof by the statute 23 Hen. VIII. c. 6. [70] But if any cause comes to issue in this court, that is, if any fact be disputed between the parties, the chancellor cannot try it, having no power to summon a jury; but must deliver the record propria manu [by his own hand] into the court of king’s bench, where it shall be tired by the country, and judgment shall be there given thereon. [71] And, when judgment is given in chancery, upon demurrer or the like, a writ of error, in nature of an appeal, lies out of this ordinary court into the court of king’s bench: [72] though so little is usually done on the common law side of the court, that I have met with no traces of any writ of error [73] being actually brought, since the fourteenth year of queen Elizabeth, A. B. 1572.

              IN this ordinary, or legal, court is also kept the officina justitiae [storehouse of justice]: out of which all original writs that pass under the great seal, all commissions of charitable uses, sewers, bankruptcy, idiocy, lunacy, and the like, do issue; and for which it is always open to the subject, who may there at any time demand and have, ex debito justitiae [as due to justice], any writ that his occasions may call for. These writs (relating to the business of the subject) and the returns to them were, according to the simplicity of ancient times, originally kept in a hamper, in hanaperio ; and the other (relating to such matters wherein the crown is immediately or mediately concerned) were preserved in a little sack or bag, in parva baga ; and thence has arisen the distinction of the hanaper office, and petty bag office, which both belong to the common law court in chancery.

              BUT the extraordinary court, or court of equity, is now become the court of the greatest judicial consequence. This distinction between law and equity, as administered in different courts, is not a present known, nor seems to have ever been known, in any other country at any time: [74] and yet the difference of one from the other, when administered by the same tribunal, was perfectly familiar to the Romans; [75] the jus praetorium, or discretion of the praetor, being distinct from the leges or standing laws: [76] but the power of both centered in one and the same magistrate, who was equally entrusted to pronounce the rule of law, and to apply it to particular cases by the principles of equity. With us too, the aula regia, which was the supreme court of judicature, undoubtedly administered equal justice according to the rules of both or either, as the case might chance to require: and, when that was broken to pieces, the idea of a court of equity, as distinguished from a court of law, did not subsist in the original plan of partition. For though equity is mentioned by Bracton [77] as a thing contrasted to strict law, yet neither in that writer, nor in Glanvil or Fleta, nor yet in Britton (composed under the auspices and in the name of Edward I, and treating particularly of courts and their several jurisdictions) is there a syllable to be found relating to the equitable jurisdiction of the court of chancery. It seems therefore probable, that when the courts of law, proceeding merely upon the ground of the king’s original writs and confining themselves strictly to that bottom, gave a harsh or imperfect judgment, the application for redress used to be to the king in person assisted by his privy council, (from whence also arose the jurisdiction of the court of requests, [78] which was virtually abolished by the statute 16 Car. I. c. 10.) and they were wont to refer the matter either to the chancellor and a select committee, or by degrees to the chancellor only, who mitigated the severity or supplied the defects of the judgments pronounced in the courts of law, upon weighing the circumstances of the case. This was the custom not only among our Saxon ancestors, before the institution of the aula regia, [79] but also after its dissolution, in the reign of king Edward I, [80] if not that of Henry II. [81] 

              IN these early times the chief juridical employment of the chancellor must have been in devising new writs, directed to the courts of common law, to give remedy in cases where none was before administered. And to quicken the diligence of the clerks in the chancery, who were too much attached to ancient precedents, it is provided by statute Westm. 2. 13. Edw. I. c. 24. that “whensoever from thenceforth in one case a writ shall be found in the chancery, and in a like case falling under the same right and ‘requiring like remedy no precedent of a writ can be produced, the clerks in chancery shall agree in forming a new one: and, if they cannot agree, it shall be adjourned to the next parliament, where a writ shall be framed by consent of the learned in the law [82] lest it happen for the future that the court of our lord the king be deficient in doing justice to the suitors.” And this accounts for the very great variety of writs of trespass on the case, to be met with in the register, whereby the suitor had ready relief according to the exigency of his business, and adapted to the specialty, reason, and equity of his very case. [83] Which provision (with a little accuracy in the clerks of the chancery, and a little liberality in the judges, by extending rather than narrowing the remedial effects of the writ) might have effectually answered all the purposes of a court of equity; [84] except that of obtaining a discovery by the oath of the defendant.

              BUT when, about the end of the reign of king Edward III, uses of land were introduced, [85] and, though totally discountenanced by the courts of common law, were considered as fiduciary deposits and binding in conscience by the clergy, the separate jurisdiction of the chancery as a court of equity began to be established; [86] and John Waltham, who was bishop of Salisbury and chancellor to king Richard II, by a strained interpretation of the above-mentioned statute of Westm. 2. devised the writ of subpoena, returnable in the court of chancery only, to make the feoffee to uses accountable to his cestuy que use : which process was afterwards extended to other matters wholly determinable at the common law, upon false and fictitious suggestions; for which therefore the chancellor himself is by statute 17 Ric. II. c. 6. directed to give damages to the parties unjustly aggrieved. But as the clergy, so early as the reign of king Stephen, had attempted to turn their ecclesiastical courts into courts of equity, by entertaining suits pro laesione fidei [for breach of faith], as a spiritual offense against conscience, in case of nonpayment of debts or any breach of civil contracts; [87] till checked by the constitutions of Clarendon, [88] which declared that ” placita de debitis, quae fide interposita debentur, vel absque interpositione fidei, sint in justicia regis “ [“let those pleas of debts, which are due with or without the interposition of a trust, be in the king’s jurisdiction”]: therefore probably the ecclesiastical chancellors, who then held the seal, were remiss in abridging their own new-acquired jurisdiction; especially as the spiritual courts continued to grasp at the same authority as before, in suits pro laesione fidei, so late as the fifteenth century, [89] till finally prohibited by the unanimous concurrence of all the judges. However, it appears from the parliament rolls, [90] that in the reigns of Henry IV and V the commons were repeatedly urgent to have the writ of subpoena entirely suppressed, as being a novelty devised by the subtlety of chancellor Waltham, against the form of the common law; whereby no plea could be determined, unless by examination and oath of the parties, according to the form of the law civil, and the law of holy church, in subversion of the common law. But though Henry IV, being then hardly warm in his throne, gave a palliating answer to their petitions, and actually passed the statute 4 Hen. IV. c. 23. whereby judgments at law are declared irrevocable unless by attaint or writ of error, yet his son put a negative at once upon their whole application: and in Edward IV’ time, the process by bill and subpoena was become the daily practice of the court. [91] 

              BUT this did not extend very far: for in the ancient treatise, entitled diversite des courtes, [92] supposed to be written very early in the sixteenth century, we have a catalogue of the matters of conscience then cognizable by subpoena in chancery, which fall within a very narrow compass. No regular judicial system at that time prevailed in the court; but the suitor, when he thought himself aggrieved, found a desultory and uncertain remedy, according to the private opinion of the chancellor, who was generally an ecclesiastic, or sometimes (though rarely) a statesman: no lawyer having sat in the court of chancery from the times of the chief justices Thorpe and Knyvet, successively chancellors to king Edward III in 1372 and 1373, [93] to the promotion of Sir Thomas More by king Henry III in 1530. After which the great seal was indiscriminately committed to the custody of lawyers, or courtiers, [94] or churchmen, [95] according as the convenience of the times and the disposition of the prince required, til sergeant Puckering was made lord keeper in 1592: from which time to the present the court of chancery has always been filled by a lawyer, excepting the interval from 1621 to 1625, when the seal was entrusted to Dr Williams, then dean of Westminster, but afterwards bishop of Lincoln; who had been chaplain to lord Ellesmere, when chancellor. [96] 

              IN the time of lord Ellesmere (A. D. 1616.) arose that notable dispute between the courts of law and equity, set on foot by Sir Edward Coke, then chief justice of the court of king’s bench; whether a court of equity could give relief after or against a judgment at the common law. This contest was so warmly carried on, that indictments were preferred against the suitors, the solicitors, the counsel, and even a master in chancery, for having incurred a praemunire [forewarning], by questioning in a court of equity a judgment in the court of king’s bench, obtained by gross fraud and imposition. [97] This matter, being brought before the king, was by him referred to his learned counsel for their advice and opinion; who reported so strongly in favor of the courts of equity, [98] that his majesty gave judgment on their behalf: but, not contented with the irrefragable reasons and precedents produced by his counsel, (for the chief justice was clearly in the wrong) he chose rather to decide the question by referring it to the plenitude of his royal prerogative. [99] Sir Edward Coke submitted to the decision, [100] and thereby made atonement for his error: but this struggle, together with the business of commendams (in which he acted a very noble part [101]) and his controlling the commissioners of sewers, [102] were the open and avowed causes, [103] first of his suspension, and soon after of his removal, from his office.

              LORD Bacon, who succeeded lord Ellesmere, reduced the practice of the court into a more regular system; but dit not sit long enough to effect any considerable revolution in the science itself: and few of his decrees which have reached us are of any great consequence to posterity. His successors, in the reign of Charles I, little to improve upon his plan: and even after the restoratin the seal was committed to the earl of Clarendon, who had withdrawn from practice as a lawyer near twenty years and afterwards to the earl of Shafsbury, who had never practiced at all. Sir Heneage Finch, who succeeded in 1673 and became afterwards earl of Nottingham, was a person of the greatest abilities and most uncorrupted integrity; a thorough master and zealous defender of the laws and constitution of his country; and endued with a pervading genius, that enabled him to discover and to pursue the true spirit of justice, notwithstanding the embarafsments raised by the narrow and technical notions which then prevalied in the courts of law, and the imperfect ideas of redress which had possessed the courts of equity. The reason and necessities of mankind, arising from the great change in property by the extension of trade and the abolition of military tenures, cooperated in establishing his plan, and enabled him in the course of nine years to build a system of jurisprudence and jurisdiction upon wide and rational foundtions; which have also been extended and improved by many great men, who have since presided in chancery. And from that time to this, the power and business of the court have increased to an amazing degree.

              FROM this court of equity in chancery, as from the other superior courts, an appeal lies to the house of peers. But there are these differences between appeals from a court of equity, and writs of error from a court of law: 1. That the former may be brought upon any interlocutory matter, the latter upon noting but only a definitive judgment. 2. That on writs of error the house of lords pronounces the judgment, on appeals it gives direction to the curt below to rectify its own decree.

              IX. THE next court that I shall mention is one that has no original jurisdiction, but is only a court of appeal, to correct the errors of other jurisdictions. This is the court of exchequer chamber; which was first erected by statute 31 Edw. III. c. 12. to determine causes upon writs of error from the common law side of the court of exchequer. And to that end it consists of the lord treasurer, the lord chancellor, and the justices of the king’s bench and common pleas. In imitation of which, a second court of exchequer chamber was erected by statute 27 Eliz. c. 8. consisting of the justices of the common pleas, and the barons of the exchequer; before whom writs of error may be brought to reverse judgments in certain suits originally begum in the court of king’s bench. Into the court also of exchequer chamber, (which then consists of all the judges of the three superior courts and now and then the lord chancellor also) are sometimes adjourned from the other courts such causes as the judges upon argument find to be of great weight and difficulty, before any judgment is given upon them in the court below. [104] 

              FROM all the branches of this court of exchequer chamber, a writ of error lies to

              X. THE house of peers, which is the supreme court of judicature in the kingdom, having at present no original jurisdiction over causes, but only upon appeals and writs of error; to rectify any injustice or mistake of the law, committed by the courts below. To this authority they succeeded of course, upon the dissolution of the aula regia. For, as the barons of parliament were constituent members of that court, and the rest of its jurisdiction was dealt out to other tribunals, over which the great officers who accompanied those barons were respectively delegated to preside; it followed, that the right of receiving appeals, and superintending all other jurisdictions, still remained in that noble assembly, from which every other great court was derived. They are therefore in all causes the last resort, from whose judgment no farther appeal is permitted; but every subordinate tribunal must conform to their determinations. The law reposing an entire confidence in the honor and conscience of the noble persons who compose this important assembly, that they will make themselves masters of those questions upon which they undertake to decide; since upon their decision all property must finally depend.

              HITHERTO may also be referred the tribunal established by statute 14 Edw. III. c. 5. consisting (though now out of use) of one prelate, two earls, and two barons, who are to be chosen at every new parliament, to hear complaints of grievances and delays of justice in the king’s courts, and to give directions for remedying these inconveniences in the courts below. This committee seems to have been established, lest there should be a defect of justice for want of a supreme court of appeal, during the intermission or recess of parliament; for the statute farther directs, that if the difficulty be so great, that it may not well be determined without assent of parliament, it shall be brought by the said prelate, earls, and barons unto the next parliament, who shall finally determine the same.

              XI. BEFORE I conclude this chapter, I must also mention an eleventh species of courts, of general jurisdiction and use, which are derived out of, and act as collateral auxiliaries to, the foregoing; I mean the courts of assize and nisi prius [unless before].

              THESE are composed of two or more commissioners, who are twice in every year sent by the king’s special commission all round the kingdom, (except only London and Middlesex, where courts of nisi prius are held in and after every term, before the chief or other judge of the several superior courts) to try by a jury of the respective counties the truth of such matters of fact as are then under dispute in the courts of Westminster-hall. These judges of assize came into use in the room of the ancient justices in eyre [circuit judge], justitiarii in itinere [itinerant judges]; who were appointed by the great council of the realm, A. D. 1176, 22 Hen. II, [105] with a delegated power from the king’s great court or aula regia, being looked upon as members thereof: and they made their circuit round the kingdom once in seven years for the purpose of trying causes. [106] They were afterwards directed by Magna Carta, c. 12. to be sent into every county once a year to take or try certain actions then called recognition or assizes; the most difficult of which they are directed to adjourn into the court of common pleas to be there determined. The present justices of assize and nisi prius are derived from the statute Westm. 2. 13. Edw. I. c. 30. explained by several other acts, particularly the statute 14 Edw. III. c. 16. and must be two of the king’s justices of the one bench or the other, or the chief baron of the exchequer, or the king’s sergeants sworn. They usually make their circuits in the respective vacations after Hilary and Trinity terms; assizes being allowed to be taken in the holy time of lent by consent [107] of the bishops at the king’s request, as expressed in statute Westm. 1. 3. Edw. I. c. 51. And it was also usual, during the times of popery, for the prelates to grant annual licenses to the justices of assize to administer oaths in holy times: for oaths being of a sacred nature, the logic of those deluded ages concluded that they must be of ecclesiastical cognizance. [108] The prudent jealousy of our ancestors ordained [109] that no man of law should be judge of assize in his own country: and a similar prohibition is found in the civil law; [110] which has carried this principle so far, that it is equivalent to the crime of sacrilege for a man to be governor of the province in which he was born, or has any civil connection. [111] 

              THE judges upon their circuits sit by virtue of five several authorities. 1. The commission of the peace. 2. A commission of oyer and terminer [hear and determine]. 3. A commission of general jail-delivery. The consideration of all which belongs properly to the subsequent book of these commentaries. But the fourth commission is,

              4. A commission of assize, directed to the judges and clerk of assize, to take assizes; that is, to take the verdict of a peculiar species of jury called an assize and summoned for the trial of landed disputes, of which hereafter. The other authority is, 5. That of nisi prius, which as a consequence of the commission of assize, [112] being annexed to the office of those justices by the statute of Westm. 2. 13 Edw. I. c. 30. And it empowers them to try all questions of fact issuing out of the courts at Westminster, that are then ripe for trial by jury. The original of the name is this: all causes commenced in the courts of Westminster-hall are by the course of the courts appointed to be there tried, on a day fixed in some Easter or Michaelmas term, by a jury returned from the county, wherein the cause of action arises; but with this proviso, nisi prius justitiarii ad assisas capiendas venerint ; unless before the day prefixed the judges of assize come into the county in question. This they are sure to do in the vacations preceding each Easter and Michaelmas terms, and there dispose of the cause; which saves much expense and trouble, both to the parties, the jury, and the witnesses.

              THESE are the several courts of common law and equity, which are of public and general jurisdiction throughout the kingdom. And, upon the whole, we cannot but admire the wise economy and admirable provision of our ancestors, in settling the distribution of justice in a method so well calculated for cheapness, expedition, and ease. By the constitution which they established, all trivial debts, and injuries of small consequence, were to be recovered or redressed in every man’s own county, hundred, or perhaps parish. Pleas of freehold, and more important disputes of property, were adjourned to the king’s court of common pleas, which was fixed in one place for the benefit of the whole kingdom. Crimes and misdemeanors were to be examined in a court by themselves; and matters of the revenue in another distinct jurisdiction. Now indeed, for the ease of the subject and greater dispatch of causes, methods have been found to open all the three superior courts for the redress of private wrongs; which have remedied many inconveniences, and yet preserved the forms and boundaries handed down to us from high antiquity. If facts are disputed, they are sent down to be tried in the country by the neighbors; but the law, arising upon those facts, is determined by the judges above: and, if they are mistaken in point of law, there remain in both cases two successive courts of appeal, to rectify such their mistakes. If the rigor of general rules does in any case bear hard upon individuals, courts of equity are open to supply the defects, but not sap the fundamentals, of the law. Lastly, there presides over all one great court of appeal, which is the last resort in matters both of law and equity; and which will therefore take care to preserve an uniformity and equilibrium among all the inferior jurisdictions: a court composed of prelates selected for their piety, and of nobles advanced to that honor for their personal merit, or deriving both honor and merit from an illustrious train of ancestors; who are formed by their education, interested by their property, and bound upon their conscience and honor, to be skilled in the laws of their country. This is a faithful sketch of the English juridical constitution, as designed by the masterly hands of our forefathers. Of which the great original lines are still strong and visible; and, if any of its minuter strokes are by the length of time at all obscured or decayed, they may still be with ease restored to their pristine vigor: and that not so much by fanciful alterations and wild experiments (so frequent in this fertile age) as by closely adhering to the wisdom of the ancient plan, concerted by Alfred and perfected by Edward I; and by attending to the spirit, without neglecting the forms, of their excellent and venerable institutions.
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              CHAPTER THE FIFTH.

                Of Courts Ecclesiastical, Military, and Maritime↩

              BESIDES the several courts, which were treated of in the preceding chapter, and in which all injuries are redressed, that fall under the cognizance of the common law of England, or that spirit of equity which ought to be its constant attendant, there still remain some other courts of a jurisdiction equally public and general: which take cognizance of other species of injuries, of an ecclesiastical, military, and maritime nature; and therefore are properly distinguished by the title of ecclesiastical courts, courts military, and courts maritime.

              I. BEFORE I descend to consider particular ecclesiastical courts, I must first of all in general premise, that in the time of our Saxon ancestors there was no sort of distinction between the lay and the ecclesiastical jurisdiction: the county court was as much a spiritual as a temporal tribunal: the rights of the church were ascertained and asserted at the same time and by the same judges as the rights of the laity. For this purpose the bishop of the diocese, and the alderman, or in his absence the sheriff of the county, used to sit together in the county court, and had there the cognizance of all causes as well ecclesiastical as civil: a superior deference being paid to the bishop’s opinion in spiritual matters, and to that of the law judges in temporal. [1] This union of power was very advantageous to them both: the presence of the bishop added weight and reverence to the sheriff’s proceedings; and the authority of the sheriff was equally useful to the bishop, by enforcing obedience to his decrees in such refractory offenders, as would otherwise have despised the thunder of mere ecclesiastical censures.

              BUT so moderate and rational a plan was wholly inconsistent with those views of ambition, that were then forming by the court of Rome. It soon became an established maxim in the papal system of policy, that all ecclesiastical persons and all ecclesiastical causes should be solely and entirely subject to ecclesiastical jurisdiction only: which jurisdiction was supposed to be lodged in the first place and immediately in the pope, by divine indefeasible right and investiture from Christ himself; and derived from the pope to all inferior tribunals. Hence the canon law lays it down as a rule, that ” sacerdotes a regibus honorandi sunt, non judicandi “ [“priests are to be honored by kings, not judged”]; [2] and places an emphatic reliance on a fabulous tale which it tells of the emperor Constantine; that when some petitions were brought to him, imploring the aid of his authority against certain of his bishops, accused of oppression and injustice, he caused (says the holy canon) the petitions to be burned in their presence, dismissing them with this valediction; ” ite, et inter vos causas vestras discutite, quia dignum non est ut non judicemus Deos.” [3] [“Go and discuss your causes among yourselves, for it is not fit that we should judge Gods."]

              IT was not however till after the Norman conquest, that this doctrine was received in England; when William I, (whose title was warmly espoused by the monasteries which he liberally endowed, and by the foreign clergy, whom he brought over in shoals from France and Italy and planted in the best preferments of the English church,) was at length prevailed upon to establish this fatal encroachment, and separate the ecclesiastical court from the civil: whether actuated by principles of bigotry, or by those of a more refined policy, in order to discountenance the laws of king Edward abounding with the spirit of Saxon liberty, is not altogether certain. But the latter, if not the cause, was undoubted the consequence, of this separation: for the Saxon laws were soon overborne by the Norman justiciaries, when the county court fell into disregard by the bishop’s withdrawing his presence, in obedience to the charter of the conqueror; [4] which prohibited any spiritual cause from being tried in the secular courts, and commanded the suitors to appear before the bishop only, whose decisions were directed to conform to the canon law. [5] 

              KING Henry the first, at his accession, among other restorations of the laws of king Edward the confessor, revived this of the union of the civil and ecclesiastical courts. [6] Which was, according to Sir Edward Coke, [7] after the great heat of the conquest was past, only a restitution of the ancient law of England. This however was ill relished by the popish clergy, who, under the guidance of that arrogant prelate archbishop Anselm, very early disapproved of a measure that put them on a level with the profane laity, and subjected spiritual men and causes to the inspection of the secular magistrates; and therefore in their synod at Westminster, 3 Hen. I. they ordained that no bishop should attend the discussion of temporal causes; [8] which soon dissolved this newly effected union. And when, upon the death of king Henry the first, the usurper Stephen was brought in and supported by the clergy, we find one article of the oath which they imposed upon him was, that ecclesiastical persons and ecclesiastical causes should be subject only to the bishop’s jurisdiction. [9] And as it was about this time that the contest and emulation began between the laws of England and those of Rome, [10] the temporal courts adhering to the former, and the spiritual adopting the latter as their rule of proceeding, this widened the breach between them, and made a coalition afterwards impracticable; which probably would else have been effected at the general reformation of the church.

              IN briefly recounting the various species of ecclesiastical courts, or, as they are often styled, courts Christian, (curiae Christianitatis) I shall begin with the lowest, and so ascend gradually to the supreme court of appeal. [11] 

              1. THE archdeacon’s court is the most inferior court in the whole ecclesiastical polity. It is held in the archdeacon’s absence before a judge appointed by himself, and called his official; and its jurisdiction is sometimes in concurrence with, sometimes in exclusion of, the bishop’s court of the diocese. From hence however by statute 24 Hen. VIII. c. 12. there lies an appeal to that of the bishop.

              2. THE consistory court of every diocesan bishop is held in their several cathedrals for the trial of all ecclesiastical causes arising within their respective dioceses. The bishop’s chancellor, or his commissary, is the judge, and from his sentence there lies an appeal, by virtue of the same statute, to the archbishop of each province respectively.

              3. THE court of arches is a court of appeal, belonging to the archbishop of each province; whereof the judge is called the dean of the arches; because he anciently held his court in the church of St. Mary le bow ( sancta Maria de arcubus) though all the principal spiritual courts are now held at doctors’ commons. His proper jurisdiction is only over the thirteen peculiar parishes belonging to the archbishop in London; but the office of dean of the arches having been for a long time united with that of the archbishop’s principal official, he now, in right of the last mentioned office, receives and determines appeals from the sentences of all inferior ecclesiastical courts within the province. And from him there lies an appeal to the king in chancery (that is, to a court of delegates appointed under the king’s great seal) by statute 25 Hen. VIII. c. 19. as supreme head of the English church, in the place of the bishop of Rome, who formerly exercised this jurisdiction; which circumstance alone will furnish the reason why the popish clergy were so anxious to separate the spiritual court from the temporal.

              4. THE court of peculiars is a branch of and annexed to the court of arches. It has a jurisdiction over all those parishes dispersed through the province of Canterbury in the midst of other dioceses, which are exempt from the ordinary’s jurisdiction, and subject to the metropolitan only. All ecclesiastical causes, arising within these peculiar or exempt jurisdictions, are, originally, cognizable by this court; from which an appeal lay formerly to the pope, but now by the statute 25 Hen. VIII. c. 19. to the king in chancery.

              5. THE prerogative court is established for the trial of all testamentary causes, where the deceased has left bona notabilia [valuable goods] within two different dioceses. In which case the probate of wills belongs, as we have formerly seen, [12] to the archbishop of the province, by way of special prerogative. And all causes relating to the wills, administrations, or legacies of such persons are, originally, cognizable herein, before a judge appointed by the arch-bishop, called the judge of the prerogative court; from whom an appeal lies by statute 25 Hen. VIII. c. 19. to the king in chancery, instead of the pope as formerly.

              I PASS by such ecclesiastical courts, as have only what is called a voluntary and not a contentious jurisdiction; which are merely concerned in doing or selling what no one opposes, and which keep an open office for that purpose, (as granting dispensations, licenses, faculties, and other remnants of the papal extortions) but do not concern themselves with administering redress to any injury: and shall proceed to

              6. THE great court of appeal in all ecclesiastical causes, viz. the court of delegates, judices delegati, appointed by the king’s commission under his great seal, and issuing out of chancery, to represent his royal person, and hear all appeals to him made by virtue of the before-mentioned statute of Henry VIII. This commission is usually filled with lords spiritual and temporal, judges of the courts at Westminster, and doctors for the civil law. Appeals to Rome were always looked upon by the English nation, even in the times of popery, with an evil eye; as being contrary to the liberty of the subject, the honor of the crown, and the independence of the whole realm: and were first introduced in very turbulent times in the sixteenth year of king Stephen (A. D. 1151.) at the same period (Sir Henry Spelman observes) that the civil and canon laws were first imported into England. [13] But, in a few years after, to obviate this growing practice, the constitutions made at Clarendon, 11 Hen. II. on account of the disturbances raised by arch-bishop Becket and other zealots of the holy see, expressly declare, [14] that appeals in causes ecclesiastical ought to lie, from the arch-deacon to the diocesan; from the diocesan too the arch-bishop of the province; and from the arch-bishop to the king; and are not to proceed any farther without special license from the crown. But the unhappy advantage that was given in the reigns of king John, and his son Henry the third, to the encroaching power of the pope, who was ever vigilant to improve all opportunities of extending his jurisdiction hither, at length rivetted the custom of appealing to Rome in causes ecclesiastical so strongly, that it never could be thoroughly broken off, till the grand rupture happened in the reign of Henry the eighth; when all the jurisdiction usurped by the pope in matters ecclesiastical was restored to the crown, to which it originally belonged: so that the statute 25 Hen. VIII. was but declaratory of the ancient law of the realm. [15] But in case the king himself be party in any of these suits, the appeal does not then lie to him in chancery, which would be absurd; but by the statute 24 Hen. VIII. c. 12. to all the bishops of the realm, assembled in the upper house of convocation.

              7. A COMMISSION of review is a commission sometimes granted, in extraordinary cases, to revise the sentence of the court of delegates; when it is apprehended they have been led into a material error. This commission the king may grant, although the statutes 24 & 25 Hen. VIII. before cited declare the sentence of the delegates definitive; because the pope as supreme head by the canon law used to grant such commission of review; and such authority, as the pope heretofore exerted, is now annexed to the crown [16] by statutes 26 Hen. VIII. c. 1. and 1 Eliz. c. 1. But it is not matter of right, which the subject may demand ex debito justitiae [as due to justice]; but merely a matter a matter of favor, and which therefore is often denied.

              THESE are now the principal courts of ecclesiastical jurisdiction; none of which are allowed to be courts of record: no more than was another much more formidable jurisdiction, but now deservedly annihilated viz. the court of the king’s high commission in causes ecclesiastical. This court was erected and united to the regal power [17] by virtue of the statute 1 Eliz. c. 1. instead of a larger jurisdiction which had before been exercised under the popes authority. It was intended to vindicate the dignity and peace of the church, by reforming, ordering, and correcting the ecclesiastical state and persons, and all manner of errors, heresies, schisms, abuses, offenses, contempts, and enormities. Under the shelter of which very general words, means were found in that and the two succeeding reigns, to vest in the high commissioners extraordinary and almost despotic powers, of fining and imprisoning; which they exerted much beyond the degree of the offense itself, and frequently over offenses by no means of spiritual cognizance. For these reasons this court was justly abolished by statute 16 Car. I. c. 11. And the weak and illegal attempt that was made to revive it, during the reign of king James the second, served only to hasten that infatuated prince’s ruin.

              II. NEXT, as to the courts military. The only court of this kind known to, and established by, the permanent laws of the land, is the court of chivalry, formerly held before the lord high constable and earl marshal of England jointly; but since the attainder of Stafford duke of Buckingham under Henry VIII, and the consequent extinguishment of the office of lord high constable, it has usually with respect to civil matters been held before the earl marshal only. [18] This court by statute 13 Ric. II. c. 2. has cognizance of contracts and other matters touching deeds of arms, and war, as well out of the realm as within it. And from its sentences an appeal lies immediately to the king in person. [19] This court was in great reputation in the times of pure chivalry, and afterwards during our connections with the continent, by the territories which our princes held in France; but is now grown almost entirely out of use, on account of the feebleness of its jurisdiction, and want of power to enforce its judgments; as it can neither fine nor imprison, not being a court of record. [20] 

              III. THE maritime courts, or such as have power and jurisdiction to determine all maritime injuries, arising upon the seas, or in parts out of the reach of the common law, are only the court of admiralty, and its courts of appeal. The court of admiralty is held before the lord high admiral of England, or his deputy, who is called the judge of the court. According to Sir Henry Spelman, [21] and Lambard, [22] it was first of all erected by king Edward the third. Its proceedings are according to the method of the civil law, like those of the ecclesiastical courts; upon which account it is usually held at the same place with the superior ecclesiastical courts, any more than the spiritual courts. From the sentences of the admiralty judge an appeal always lay, in ordinary course, to the king in chancery, as may be collected from statute 25 Hen. VIII. c. 19. which directs the appeal from the arch-bishop’s courts to be determined by persons named in the king’s commission, “like as in case of appeal from the admiral-court.” But this is also expressly declared by statute 8 Eliz. c. 5. which enacts, that upon appeal made to the chancery, the sentence definitive of the delegates appointed by commission shall be final.

              APPEALS from the vice-admiralty courts in America, and our other plantations and settlements, may be brought before the courts of admiralty in England, as being a branch of the admiral’s jurisdiction, though they may also be brought before the king in council. But in case of prize vessels, taken in time of war, in any part of the world, and condemned in any courts of admiralty or vice-admiralty as lawful prize, the appeal lies to certain commissioners of appeals consisting chiefly of the privy council, and not to judges delegates. And this by virtue of diverse treaties with foreign nations; by which particular courts are established in all the maritime countries of Europe for the decision of this question, whether lawful prize or not: for this being a question between subjects of different states, it belongs entirely to the law of nations, and not to the municipal laws of either country, to determine it. The original court, to which this question is permitted in England, is the court of admiralty; and the court of appeal is in effect the king’s privy council, the members of which are, in consequence of treaties, commissioned under the great seal of this purpose. In 1748, for the more speedy determination of appeals, the judges of the courts of Westminster-hall, though not privy counselors, were added to the commission then in being. But doubts being conceived concerning the validity of that commission, on account of such addition, the same was confirmed by statute 22 Geo. II. c. 3. with a proviso, that no sentence given under it should be valid, unless a majority of the commissioners present were actually privy counselors. But this did not, I apprehend, extend to any future commissions: and such an addition became indeed wholly unnecessary in the course of the war which commenced in 1756; since, during the whole of that war, the commission of appeals was regularly attended and all its decisions conducted by a judge, whose masterly acquaintance with the law of nations was known and revered by every state in Europe. [23] 

               

              

               

              
                Endnotes 

                [1] Celeberrimo huic conventui episcopus et aldermannus intersunto; quorum alter jura divina, alter humana populum edoceto. [Let the bishop and alderman be present at this illustrious assembly; of whom let the one instruct the people in divine, the other in human laws.] LL. Eadgar. c. 5.

                [2] Decret. caus. 11. qu. 1. c. 41.

                [3] Ibid.

                [4] Hale. Hist. C. L. 102. Selden. in. Eadm. p. 6. l. 24. 4. Inst. 259. Wilk. LL. Angl. Sax. 292.

                [5] Nullus episcopus vel archidiaconus de legibus episcopolibus amplius in hundret placita teneant, nec causam quae ad reglmen animarum pertinet ad judicium secularium hominum adducant: sed quicunque secondum episcopales leges de quacunque causa vel culpa interpellatus fuerit, ad locum quem ad hoc episcopus elegerit et nominaverit, veniat; ibique de causa sua respondeat; et non secondum hundret, sed secundam canones et episcopales leges, rectum Deo et episcopo suo faciat. [No bishop or archdeacon shall longer hold pleas in the hundred court that are to be decided by episcopal laws, nor bring any cause which relates to spiritual matters for the judgment of secular persons; but whoever shall be sued according to the episcopal laws, for any cause or offence, shall come to the place chosen and appointed by the bishop for that purpose, and there make his own defense; to the end that right may be done to God and his bishop, according to the canon and episcopal laws, and not those of the hundred.]

                [6] Volo et praecipio, ut omnes de comitatu eant ad comitatus et hundreda, sicut fecerint tempore regis Edwardi. [I will and command that all persons belonging to the county attend the county and hundred courts as they did in the time of King Edward.] (Cort. Hen. l. in Spelm. cod. vet. Legum: 305.) And what is here obscurely hinted at, is fully explained by his code of laws extant in the red book of the exchequer, though in general but of doubtful authority. cap. 8. Generalia comitatuum placita certis locis et vicibus teneantur. Intersint autem episcopi, comites, &c; et agantur primo debita verae Christianitatis jura, secondo regis placita, postremo causae singulorum dignis satisfactionibus expleantur. [Let the general pleas of the counties be held in certain places and districts; and the bishops and counts, etc. be present; and first, let all affairs concerning religion be transacted; next, the pleas of the crown; and lastly, let the causes of individuals be heard and justly determined.]

                [7] 2 Inst. 70.

                [8] Ne episcopi saecularium placitorum officium suscipiant. [Let no bishop take charge of secular pleas.] Spelm. Cod. 301.

                [9] Ibid. 310.

                [10] See vol. I. introd. § 1.

                [11] For farther particulars see Burn’s ecclesiastical law, Wood’s institute of the common law, and Oughton’s ordo judiciorum.

                [12] Book II. ch. 32.

                [13] Cod. vet. leg. 315.

                [14] chap. 8.

                [15] 4 Inst. 341.

                [16] Ibid.

                [17] 4 Inst. 324.

                [18] 1 Lev. 230. Show Parl. Cas. 60.

                [19] 4 Inst. 125.

                [20] 7 Mod. 127.

                [21] Gloss 13.

                [22] Arciden. 41.

                [23] See the sentiments of the president Montesquieu, and M. Vattel (a subject of the king of Prussia) on the answer transmitted by the English court to his Prussian majesty’s Exposition des motifs etc. A. D. 1753. (Montesquieu’s letters. 5 Mar. 1753. Vattel’s droit de gent. L. 2. c. 7. § 84.)
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              CHAPTER THE SIXTH.

                Of Courts of a Special Jurisdiction↩

              IN the two preceding chapters we have considered the several courts, whose jurisdiction is public and general; and which are so contrived that some or other of them may administer redress to every possible injury than can arise in the kingdom at large. There yet remain certain others, whose jurisdiction is private and special, confined to particular spots, or instituted only to redress particular injuries. These are

              I. THE forest courts, instituted for the government of the king’s forests in different parts of the kingdom, and for the punishment of all injuries done to the king’s deer or venison, to the vert or greenswerd, and to the covert in which such deer are lodged. These are the courts of attachments, of regard, of sweinmote, and of justice-seat. 1. The court of attachments, wood-mote, or forty days court, is to be held before the verderors of the forest once in every forty days; [1] and is instituted to inquire into all offenders against vert and venison: [2] who may be attached by their bodies, if taken with the mainour (or mainoeuvre, a manu) that is, in the very act of killing venison or stealing wood, or preparing so to do, or by fresh and immediate pursuit after the act is done; [3] else they must be attached by their goods. And in this forty days court the foresters or keepers are to bring in their attachments, or presentments de viridi et venatione; and the verderors are to receive the same, and to enroll them, and to certify them under their seals to the court of justice-seat, or sweinmote: [4] for this court can only inquire of, but not convict offenders. 2. The court of regard, or survey of dogs, is to be held every third year for the lawing or expeditation of mastiffs, which is done by cutting off the claws of the foreseet, to prevent them from running after deer. [5] No other dogs but mastiffs are to be thus lawed or expeditated, for none other were permitted to be kept within the precincts of the forest; it being supposed that the keeping of these, and these only, was necessary for the defense of a man’s house. [6] 3. The court of swinmote is to be held before the verderors, as judges, by the steward of the sweinmote thrice in every year, [7] the sweins or freeholders within the forest composing the jury. The principal jurisdiction of this court is, first, to inquire into the oppressions and grievances committed by the officers of the forest; ” de super-oneratione forestariorum, et aliorum ministrorum forestae; et de eorum oppressionibus populo regis illatis “ [“concerning the impositions of the foresters, and other officers of the forest; and their oppression on the king’s people”]: and, secondly, to receive and try presentments certified from the court of attachments against offenses in vert and venison. [8] And this court may not only inquire, but convict also, [9] which conviction shall be certified to the court of justice-seat, which is held before the chief justice in eyre, or chief itinerant judge, capitalis justitiarius in itinere, or his deputy; to hear and determine all trespasses within the forest, and all claims of franchises, liberties, and privileges, and all pleas and causes whatsoever therein arising. [10] It may also proceed to try presentments in the inferior courts of the forests, and to give judgment upon convictions of the sweinmote. And the chief justice may therefore after presentment made or indictment found, but not before, [11] issue his warrant to the officers of the forest to apprehend the offenders. It may be held every third year; and forty days notice ought to be given of its sitting. This court may fine and imprison for offenses within the forest, [12] it being a court of record: and therefore a writ of error lies from hence to the court of king’s bench, to rectify and redress any mal-administrations of justice; [13] or the chief justice in eyre may adjourn any matter of law into the court of king’s bench. [14] These justices in eyre were instituted by king Henry II, A. D. 1184; [15] and their courts were formerly very regularly held: but the last court of justice seat of any note was that held in the reign of Charles I, before the earl of Holland; the rigorous proceedings at which are reported by Sir William Jones. After the restoration another was held, pro forma [in form] only, before the earl of Oxford; [16] but since the era of the revolution in 1688, the forest laws have fallen into total disuse, to the great advantage of the subject.

              II. A SECOND species of private courts, is that of commissioners of sewers. This is a temporary tribunal, erected by virtue of a commission under the great seal; which formerly used to be granted pro re nata [for the occasion] at the pleasure of the crown, [17] but now at the discretion and nomination of the lord chancellor, lord treasurer, and chief justices, pursuant to the statute 23 Hen. VIII. c. 5. Their jurisdiction is to overlook the repairs of sea banks and sea walls; and the cleansing of rivers, public streams, ditches and other conduits, whereby any waters are carried off: and is confined to such county, or particular district as the commission shall expressly name. The commissioners are a court of record, and may fine and imprison for contempts; [18] and in the execution of their duty may proceed by jury, or upon their own view, and may take order for the removal of any annoyances, or the safeguard and conservation of the sewers within their commission, either according to the laws and customs of Romney-marsh, [19] or otherwise at their own discretion. They may also assess such rates, or scots, upon the owners of lands within their district, as they shall judge necessary: and, if any person refuses to pay them, the commissioners may levy the same by distress of his goods and chattels; or they may, by statute 23 Hen. VIII. c. 5. sell his freehold lands (and by the 7 Ann. c. 10. his copyhold also) in order to pay such scots or assessments. But their conduct is under the control of the court of king’s bench, which will prevent or punish any illegal or tyrannical proceedings. [20] And yet in the reign of king James I, (8 Nov. 1616.) the privy council took upon them to order, that no action or complaint should be prosecuted against the commissioners, unless before that board; and committed several to prison who had brought such actions at common law, till they should release the same: and one of the reasons for discharging Sir Edward Coke from his office of lord chief justice was for countenancing those proceedings. [21] The pretense for which arbitrary measures was no other than the tyrant’s plea, [22] of the necessity of unlimited powers in works of evident utility to the public, “the supreme reason above all reasons, which is the salvation of the king’s lands and people.” But now it is clearly held, that this (as well as all other inferior jurisdictions) is subject to the discretionary coercion of his majesty’s court of king’s bench. [23] 

              III. The court of policies of assurance, when subsisting, is erected in pursuance of the statute 43 Eliz. c. 12. which recites the immemorial usage of policies of assurance, “by means whereof it comes to pass, upon the loss or perishing of any ship, there follows not the undoing of any man, but the loss lights rather easily upon many than heavily upon few, and rather upon them that adventure not, than upon those that do adventure; whereby all merchants, especially those of the younger sort, are allured to venture more willingly and more freely: and that heretofore such assurers had used to stand so justly and precisely upon their credits, as few or no controversies had arisen thereupon; and if any had grown, the same had from time to time been ended and ordered by certain grave and discreet merchants appointed by the lord mayor of the city of London; as men by reason of their experience fittest to understand and speedily decide those causes:” but that of late years diverse persons had withdrawn themselves from that course of arbitration, and had driven the assured to bring separate actions at law against each assurer: it therefore enables the lord chancellor yearly to grant a standing commission to the judge of the admiralty, the recorder of London, two doctors of the civil law, two common lawyers, and eight merchants; any three of which, one being a civilian or a barrister, are thereby and by the statute 13 & 14 Car. II. c. 23. empowered to determine in a summary way all causes concerning policies of assurance in London, with an appeal (by way of bill) to the court of chancery. But the jurisdiction being somewhat defective, as extending only to London, and to no other assurances but those on merchandise, [24] and to suits brought by the assured only and not by the insurers, [25] no such commission has of late years issued: but insurance causes are now usually determined by the verdict of a jury of merchants, and the opinion of the judges in case of any legal doubts; whereby the decision is more speedy, satisfactory, and final: though it is to be wished, that some of the parliamentary powers invested in these commissioners, especially for the examination of witnesses, either beyond the seas or speedily going out of the kingdom, [26] could at present be adopted by the courts of Westminster-hall, without requiring the consent of parties.

              IV. THE court of the marshalsea, and the palace court at Westminster, though two distinct courts, are frequently confounded together. The former was originally held before the steward and marshal of the king’s house, and was instituted to administer justice between the king’s domestic servants, that they might not be drawn into other courts, and thereby the king lose their service. [27] It was formerly held in, though not a part of, the aula regis ; [28] and, when that was subdivided, remained a distinct jurisdiction: holding plea of all trespasses committed within the verge of the court, where only one of the parties is in the king’s domestic service (in which case the inquest shall be taken by a jury of the country) and of all debts, contracts and covenants, where both of the contracting parties belong to the royal household; and then the inquest shall be composed of men of the household only. [29] By the statute of 13 Ric. II. St. 1. c. 3. (in affirmance of the common law [30]) the verge of the court in this respect extends for twelve miles round the king’s place of residence. [31] And, as this tribunal was never subject to the jurisdiction of the chief justiciary, no writ of error lay from it (though a court of record) to the king’s bench, but only to parliament, [32] till the statute of 5 Edw. III. c. 2. and 10 Edw. III. St. 2. c. 3. which allowed such writ of error before the king in his place. But this court being ambulatory, and obliged to follow the king in all his progresses, so that by the removal of the household, actions were frequently discontinued, [33] and doubts having arisen as to the extent of its jurisdiction, [34] king Charles I in the sixth year of his reign by his letters patent erected a new court of record, called the curia palatu or palace court, to be held before the steward of the household and knight marshal, and the steward of the court, or his deputy; with jurisdiction to hold plea of all manner of personal actions whatsoever, which shall arise between any parties within twelve miles of his majesty’s palace at Whitehall. [35] The court is now held once a week, together with the ancient court of marshalsea, in the borough of Southwark: and writ of error lies from thence to the court of king’s bench. But, if the cause is of any considerable consequence, it is usually removed on its first commencement, together with the custody of the defendant, either into the king’s bench or common pleas by a writ of habeas corpus cum causa [have the body with the cause]: and the inferior business of the court has of late years been much reduced, by the new courts of conscience erected in the environs of London; in consideration of which the four counsel belonging to these courts had salaries granted them for their lives by the statute 23 Geo. II. c. 27.

              V. A FIFTH species of private courts of a limited, though extensive, jurisdiction are those of the principality of Wales; which upon its thorough reduction, and the settling of its polity in the reign of Henry the eighth, [36] were erected all over the country; principally by the statute 34 & 35 Hen. VIII. c. 26. though much had before been done, and the way prepared by the statute of Wales, 12 Edw. I. and other statutes. By the statute of Henry the eighth before-mentioned, courts-baron, hundred, and county courts are there established as in England. A sessions is also to be held twice in every year in each county, by judges appointed by the king, to be called the great sessions of Wales: in which all pleas of real and personal actions shall be held, with the same form of process and in as ample a manner as in the court of common pleas at Westminster: and writs of error shall lie from judgments therein (it being a court of record) to the court of king’s bench at Westminster. But the ordinary original writs or process of the king’s courts at Westminster do not run into the principality of Wales; [37] though process of execution does: [38] as do also all prerogative writs, as writs of certiorari, mandamus, and the like. [39] And even in causes between subject and subject, to prevent injustice through family factions and prejudices, it is held lawful (in causes of freehold at least, if not in all others) to bring an action in the English courts, and try the same in the next English county adjoining to that part of Wales where the cause arises. [40] 

              VI. THE court of the duchy chamber of Lancaster is another special jurisdiction, held before the chancellor of the duchy or his deputy, concerning all matters of equity relating to lands held of the king in right of the duchy of Lancaster: [41] which is a thing very distinct from the county palatine, and comprises much territory which lies at a vast distance from it; as particularly a very large district within the city of Westminster. The proceedings in this court are the same as on the equity side in the courts of exchequer and chancery; [42] so that it seems not to be a court of record: and indeed it has been held that those courts have a concurrent jurisdiction with the duchy court, and may take cognizance of the same causes. [43] 

              VII. ANOTHER species of private courts, which are of a limited local jurisdiction, and have at the same time an exclusive cognizance of pleas, in matters both of law and equity, [44] are those which appertain to the counties palatine of Chester, Lancaster, and Durham, and the royal franchise of Ely. [45] In all these, as in the principality of Wales, the king’s ordinary writs, issuing under the great seal out of chancery, do not run; that is, they are of no force. For, as originally all jura regalia were granted to the lords of these counties palatine, they had of course the sole administration of justice, by their own judges appointed by themselves and not by the crown. It would therefore be incongruous for the king to send his writ to direct the judge of another’s court in what manner to administer justice between the suitors. But, when the privileges of these counties palatine and franchises were abridged by statute 27 Hen. VIII. c. 24. it was also enacted, that all writs and process should be made in the king’s name, but should be teste ‘d or witnessed in the name of the owner of the franchise. Wherefore all writs, whereon actions are founded, and which have current authority here, must be under the seal of the respective franchises; the two former of which are now annexed to the crown, and the two latter under the government of their several bishops. And the judges of assize, who sit therein, sit by virtue of a special commission from the owners of the several franchises, and under the seal thereof; and not by the usual commission under the great seal of England. Hither also may be referred the courts of the cinque ports, or five most important havens, as they formerly were esteemed, in the kingdom; viz. Dover, Sandwich, Romney, Hastings, and Hythe; to which Winchelsey and Rye have been since added: which have also similar franchises in many respects [46] with the counties palatine, and particularly an exclusive jurisdiction (before the mayor and jurats [aldermen] of the ports) in which exclusive jurisdiction the king’s ordinary writ does not run. A writ of error lies from the mayor and jurats of each port to the lord warden of the cinque ports, in his court of Shepway; and from the court of Shepway to the king’s bench. [47] And so too a writ of error lies from all the other jurisdictions to the same supreme court of jurisdiction, [48] as an ensign of superiority reserved to the crown at the original creation of the franchises. And all prerogative writs (as those of habeas corpus [have the body], prohibition, certiorari [notice given], and mandamus [we command]) may issue for the same reason to all these exempt jurisdictions; [49] because the privilege, that the king’s writ runs not must be intended between party and party, for there can be no such privilege against the king. [50] 

              VIII. THE stannary courts in Devonshire and Cornwall for the administration of justice among the tinners therein, are also courts of record, but of the same private and exclusive nature. They are held before the lord warden and his substitutes, in virtue of a privilege granted to the workers in the tinmines there, to sue and be sued only in their own courts, that they may not be drawn from their business which is highly profitable to the public, by attending their lawsuits in other courts. [51] The privileges of the tinners are confirmed by a charter, 33 Edw. I. and fully expounded by a private statute, 50 Edw. III. which [52] has since been explained by a public act, 16 Car. I. c. 15. What relates to our present purpose is only this: that all tinners and laborers in and about the stannaries shall, during the time of their working therein bona fide, be privileged from suits in other courts, and be only impleaded in the stannary courts in all matters, excepting pleas of land, life, and member. No writ of error lies from hence to any court in Westminster-hall; as was agreed by all the judges [53] in 4 Jac. I. But an appeal lies from the steward of the court to the under-warden; and from him to the lord-warden; and thence to the privy council of the prince of Wales, as duke of Cornwall, [54] when he has had livery or investiture of the same. [55] And from thence the appeal lies to the king himself, in the last resort. [56] 

              IX. THE several courts within the city of London, [57] and other cities, boroughs, and corporations throughout the kingdom, held by prescription, charter, or act of parliament, are also of the same private and limited species. It would exceed the design and compass of our present inquiries, if I were to enter into a particular detail of these, and to examine the nature and extent of their several jurisdictions. It may in general be sufficient to say; that they arose originally from the favor of the crown to those particular districts, wherein we find them erected, upon the same principle that hundred-courts, and the like, were established; for the conveyance of the inhabitants, that they might prosecute their suits, and receive justice at home: that, for the most part, the courts at Westminster-hall have a concurrent jurisdiction with these, or else a superintendence over them: [58] and that the proceedings, in these special courts ought to be according to the course of the common law, unless otherwise ordered by parliament; for though the king may erect new courts, yet he cannot alter the established course of law.

              BUT there is one species of courts, constituted by act of parliament, in the city of London and other trading and populous districts, which in its proceedings so varies from the course of the common law, that it may deserve a more particular consideration. I mean the courts of requests, or court of conscience, for the recovery of small debts. The first of these was established in London, so early as the reign of Henry the eighth, by an act of their common council; which however was certainly insufficient for that purpose and illegal, till confirmed by statute 3 Jac. I. c. 15. which has since been explained and amended by statute 14 Geo. II. c. 10. The constitution is this: two aldermen, and four commoners, sit twice a week to hear all causes of debt not exceeding the value of forty shillings; which they examine in a summary way, by the oath of the parties or other witnesses, and make such order therein as is consonant to equity and good conscience. The time and expense of obtaining this summary redress are very inconsiderable, which make it a great benefit to trade; and thereupon diverse trading towns and other districts have, within these few years last past, obtained acts of parliament, for establishing in them courts of conscience upon nearly the same plan. The first of which was that for Southwark by statute 22 Geo. II. c. 47. which has since been followed by very many others. [59] 

              THE anxious desire, that has been shown to obtain these several acts, proves clearly that the nation in general is truly sensible of the great inconvenience, arising from the disuse of the ancient county and hundred-courts; wherein causes of this small value were always formerly decided, with very little trouble and expense to the parties. But it is to be feared, that the general remedy which of late has been principally applied to this inconvenience, (the erecting these new jurisdictions) may itself be attended in time with very ill consequences: as the method of proceeding therein is entirely in derogation of the common law; as their large discretionary powers create a petty tyranny in a set of standing commissioners; and as the disuse of the trial by jury may tend to estrange the minds of the people from that valuable prerogative of Englishmen, which has already been more than sufficiently excluded in many instances. How much rather is it to be wished, that the proceedings in the county and hundred-courts could again be revived, without burdening the freeholders with too frequent and tedious attendances, but at the same time removing the delays that have insensibly crept into their proceedings, and the power that either party have of transferring at pleasure their suits to the courts at Westminster! And we may with satisfaction observe, that this experiment has been actually tried, and has succeeded in the populous county of Middlesex; which might serve as an example for others. For by statute 23 Geo. II. c. 33. it is enacted, 1. That a special county court shall be held, at least once a month in every hundred of the county of Middlesex, by the county clerk. 2. That twelve freeholders of that hundred, qualified to serve on juries, and struck by the sheriff, shall be summoned to appear at such court by rotation; so as none shall be summoned oftener than once a year. 3. That in all causes, not exceeding the value of forty shillings, the county clerk and twelve suitors shall proceed in a summary way, examining the parties and witnesses on oath, without the formal process anciently used; and shall make such order therein as they shall judge agreeable to conscience. 4. That no plaints shall be removed out of this court, by any process whatsoever; but the determination herein shall be final. 5. That if any action be brought in any of the superior courts against a person resident in Middlesex, for a debt or contract, upon the trial whereof the jury shall find less than 40 s. damages, the plaintiff shall recover no costs, but shall pay the defendant double costs; unless upon some special circumstances, to be certified by the judge who tried it. 6. Lastly, a table of very moderate fees is prescribed and set down in the act. Which are not to be exceeded upon any account whatsoever. This is a plan entirely agreeable to the constitution and genius of the nation: calculated to prevent a multitude of vexatious actions in the superior courts, and at the same time to give honest creditors an opportunity of recovering small sums; which now they are frequently deterred from by the expense of a suit at law: a plan which, in short, wants only to be generally known, in order to its universal reception.

              X. THERE is yet another species of private courts, which I must not pass over in silence: viz. the chancellor’s courts in the two universities of England. Which two learned bodies enjoy the sole jurisdiction, in exclusion of the king’s courts, over all civil actions and suits whatsoever, where a scholar or privileged person is one of the parties; excepting in such cases where the right of freehold is concerned. And these by the university charter they are at liberty to try and determine, either according to the common law of the land, or according to their own local customs, at their discretion: which has generally led them to carry on their process in a course much conformed to the civil law, for reasons sufficiently explained in a former volume. [60] 

              THESE privileges were granted, that the students might not be distracted from their studies by legal process from distant courts, and other forensic avocations. And privileges of this kind are of very high antiquity, being generally enjoyed by all foreign universities as well as our own, in consequence (I apprehend) of a constitution of the emperor Frederick, A. D. 1158. [61] But as to England in particular, the oldest charter that I have seen, containing this grant to the university of Oxford was 28 Hen. III. A. D. 1244. And the same privileges were confirmed and enlarged by almost every succeeding prince, down to king Henry the eighth; in the fourteenth year of whose reign the largest and most extensive charter of all was granted. One similar to which was afterwards granted to Cambridge in the third year of queen Elizabeth. But yet, notwithstanding these charters, the privileges granted therein, of proceeding in a course different from the law of the land, were of so high a nature, that they were held to be invalid; for though the king might erect new courts, yet he could not alter the course of law by his letters patent. Therefore in the reign of queen Elizabeth an act of parliament was obtained, [62] confirming all the charters of the two universities, and those of 14 Hen. VIII. and 3 Eliz. by name. Which blessed act, as Sir Edward Coke entitles it, [63] established this high privilege without any doubt or opposition: [64] or, as Sir Matthew Hale [65] very fully expresses the sense of the common law and the operation of the act of parliament, “although king Henry the eighth, 14 A. R. sui [himself], granted to the university a liberal charter, to proceed according to the use of the university; viz. by a course much conformed to the civil law; yet that charter had not been sufficient to have warranted such proceedings without the help of an act of parliament. And therefore in 13 Eliz. an act passed, whereby that charter was in effect enacted; and it is thereby that at this day they have a kind of civil law procedure, even in matters that are of themselves of common law cognizance, where either of the parties is privileged.”

              THIS privilege, so far as it relates to civil causes, is exercised at Oxford in the chancellor’s court; the judge of which is the vice-chancellor, his deputy, or assessor. From his sentence an appeal lies to delegates appointed by the congregation; from thence to other delegates of the house of convocation; and if they all three concur in the same sentence it is final, at least by the statute of the university, [66] according to the rule of the civil law. [67] But, if there be any discordance or variation in any of the three sentences, an appeal lies in the last resort to judges delegates appointed by the crown under the great seal in chancery.

              I HAVE now gone through the several species of private, or special courts, of the greatest note in the kingdom, instituted for the local redress of private wrongs; and must, in the close of all, make one general observation from Sir Edward Coke: [68] that these particular jurisdictions, derogating from the general jurisdiction of the courts of common law, are ever taken strictly, and cannot be extended farther that the express letter of their privileges will most explicitly warrant.
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              CHAPTER THE SEVENTH.

                Of The Cognizance of Private Wrongs↩

              WE are now to proceed to the cognizance of private wrongs; that is, to consider in which of the vast variety of courts, mentioned in the three preceding chapters, every possible injury that can be offered to a man’s person or property is certain of meeting with redress.

              THE authority of the several courts of private and special jurisdiction, or of what wrongs such courts have cognizance, was necessarily remarked as those respective tribunals were enumerated; and therefore need not be here again repeated: which will confine our present inquiry to the cognizance of civil injuries in the several courts of public or general jurisdiction. And the order, in which I shall pursue this inquiry, will be by showing; 1. What actions may be brought, or what injuries remedied, in the ecclesiastical courts. 2. What in the military. 3. What in the maritime. And 4. What in the courts of common law.

              AND, with regard to the three first of these particulars, I must beg leave not so much to consider what has at any time been claimed or pretended to belong to their jurisdiction, by the officers and judges of those respective courts; but what the common law allows and permits to be so. For these eccentric tribunals (which are principally guided by the rules of the imperial and canon laws) as they subsist and are admitted in England, not by any right of their own, [1] but upon bare sufferance and toleration from the municipal laws, must have recourse to the laws of that country wherein they are thus adopted, to be informed how far their jurisdiction extends, or what causes are permitted, and what forbidden, to be discussed or drawn in question before them. It matters not therefore what the pandects of Justinian, or the decretals of Gregory have ordained. They are here of no more intrinsic authority than the laws of Solon and Lycurgus: curious perhaps for their antiquity, respectable for their equity, and frequently of admirable use in illustrating a point of history. Nor is it at all material in what light other nations may consider this matter of jurisdiction. Every nation must and will abide by its own municipal laws; which various accidents conspire to render different in almost every country in Europe. We permit some kind of suits to be of ecclesiastical cognizance, which other nations have referred entirely to the temporal courts; as concerning wills and successions to intestates’ chattels: and perhaps we may, in our turn, prohibit them from interfering in some controversies, which on the continent may be looked upon as merely spiritual. In short, the common law of England is the one uniform rule to determine the jurisdiction of courts: and, if any tribunals whatsoever attempt to exceed the limits so prescribed them, the king’s courts of common law may and do prohibit them; and in some cases punish their judges. [2] 

              HAVING premised this general caution, I proceed now to consider.

              I. THE wrongs or injuries cognizable by the ecclesiastical courts. I mean such as are offered to private persons or individuals; which are cognizable by the ecclesiastical court, not for reformation of the offender himself or party injuring ( pro salute animae [for the good of the soul], as immoralities in general are, when unconnected with private injuries) but such as are there to be prosecuted for the sake of the party injured, to make him a satisfaction and redress for the damage which he has sustained. And these I shall reduce under three general heads; of causes pecuniary, causes matrimonial, and causes testamentary.

              1. PECUNIARY causes, cognizable in the ecclesiastical courts, are such as arise either from the withholding ecclesiastical dues, or the doing or neglecting some act relating to the church, whereby some damage accrues to the plaintiff; towards obtaining a satisfaction for which he is permitted to institute a suit in the spiritual court.

              THE principal of these is the subtraction or withholding of tithes from the parson or vicar, whether the former be a clergyman or a lay appropriator. [3] But herein a distinction must be taken: for the ecclesiastical courts have no jurisdiction to try the right of tithes unless between spiritual persons; [4] but in ordinary cases, between spiritual men and lay men, are only to compel the payment of them, when the right is not disputed. [5] By the statute or rather writ [6] of circumspecte agatis [act circumspectly], [7] it is declared that the court Christian shall not be prohibited from holding plea, ” si rector petat versus parochianos oblationes et decimas debitas et consuetas [if the rector sue his parishioners for oblations and tithes due and accustomed]: so that if any dispute arises whether such tithes be due and accustomed, this cannot be determined in the ecclesiastical court, but before the king’s courts of the common law; as such question affects the temporal inheritance, and the determination must bind the real property. But where the right does not come into question, but only the fact, whether or no the tithes allowed to be due be really subtracted or withdrawn, this is a transient personal injury, for which the remedy may properly be had in the spiritual court; viz. the recovery of the tithes, or their equivalent. By testaments 2 & 3 Edw. VI. c. 13. it is enacted, that if any person shall carry off his praedial tithes ( viz. of corn, hay, or the like) before the tenth part is duly set forth, or agreement is made with the proprietor, or shall willingly withdraw his tithes of the same, or shall stop or hinder the proprietor of the tithes or his deputy from viewing or carrying them away; such offender shall pay double the value of the tithes, with costs, to be recovered before the ecclesiastical judge, according to the king’s ecclesiastical laws. by a former clause of the same statute, the treble value of the tithes, so subtracted or withheld, may be sued for in the temporal courts, which is equivalent to the double value to be sued for in the ecclesiastical. For one may sue for and recover in the ecclesiastical courts the tithes themselves, or a recompense for them, by the ancient law; to which the suit for the double value is superadded by the statute. But as no suit law in the temporal courts for the subtraction of tithes themselves, therefore the statute gave a treble forfeiture, if sued for there; in order to make the course of justice uniform, by giving the same reparation in one court as in the other. [8] However it now seldom happens that tithes are sued for at all in the spiritual court; for if the defendant pleads any custom, modus, composition, or other matter whereby the right of tithing is called in question, this takes it out of the jurisdiction of the ecclesiastical judges: for the law will not suffer the existence of such a right to be decided by the sentence of any single, much less an ecclesiastical, judge; without the verdict of a jury. But a more summary method than either of recovering small tithes under the value of 40 s. is given by statute 7 & 8 W. III. c. 6. by complaint to two justices of the peace: and, by another statute of the same year, [9] the same remedy is extended to all tithes withheld by Quakers under the value of ten pounds.

              ANOTHER pecuniary injury, cognizable in the spiritual courts, is the non-payment of other ecclesiastical dues to the clergy; as pensions, mortuaries, compositions, offerings, and whatsoever falls under the denomination of surplice-fees, for marriages or other ministerial offices of the church: all which injuries are redressed by a decree for their actual payment. Besides which all offerings, oblations, and obventions, not exceeding the value of 40 s. may be recovered in a summary way, before two justices of the peace. [10] But care must be taken that these are real and not imaginary dues; for, if they be contrary to the common law, a prohibition will issue out of the temporal courts to stop all suits concerning them. As where a fee was demanded by the minister of the parish for the baptism of a child, which was administered in another place; [11] this, however authorized by the canon, is contrary to common right: for of common right no fee is due to the minister even for performing such branches of his duty, and it can only be supported by a special custom; [12] but no custom can support the demand of a fee without performing them at all.

              FOR fees also, settled and acknowledged to be due to the officers of the ecclesiastical courts, a suit will lie therein: but not if the right of the fees is at all disputable; for then it must be decided at the common law. [13] It is also said, that if a curate be licensed, and his salary appointed by the bishop, and he be not paid, the curate has a remedy in the ecclesiastical court: [14] but, if he be not licensed, or has no such salary appointed, or has made a special agreement with the rector, he must sue for a satisfaction at common law; [15] either by proving such special agreement, or else by leaving it to a jury to give damages upon a quantum meruit [amount deserved], that is, in consideration of what he reasonably deserved in proportion to the service performed.

              UNDER this head of pecuniary injuries may also be reduced the several matters of spoliation, dilapidations, and neglect of repairing the church and things thereunto belonging; for which a satisfaction may be sued for in the ecclesiastical court.

              SPOLIATIONS in an injury done by one clerk or incumbent to another, in taking the fruits of his benefice without any right thereunto, but under a pretended title. It is remedied by a decree to account for the profits so taken. This injury, when the jus patronatus or right of advowson does not come in debate, is cognizable in the spiritual court: as if a patron first presents A to a benefice, who is instituted and inducted thereto; and then, upon pretense of a vacancy, the same patron presents B to the same living, and he also obtains institution and induction. Now if A disputes the fact of the vacancy, then that clerk who is kept out of the profits of the living, whichever it be, may sue the other in the spiritual court for spoliation, or taking the profits of his benefice. And it shall there be tried, whether the living were, or were not, vacant; upon which the validity of the second clerk’s pretensions must depend. [16] But if the right of patronage comes at all into dispute, as if one patron presented A, and another patron presented B, there the ecclesiastical court has no cognizance, provided the tithes sued for amount to a fourth part of the value of the living, but may be prohibited at the instance of the patron by the king’s writ of indicavit [he showed]. [17] So also if a clerk, without any color of title, ejects another from his parsonage, this injury must be redressed in the temporal courts: for it depends upon no question determinable by the spiritual law, (as plurality of benefices or no plurality, vacancy or no vacancy) but is merely a civil injury.

              For dilapidations, which are a kind of ecclesiastical waste, either voluntary, by pulling down; or permissive, by suffering the chancel, parsonage-house, and other buildings thereunto belonging, to decay; an action also lies, either in the spiritual court by the canon law, or in the courts of common law: [18] and it may be brought by the successor against the predecessor, if living, or, if dead, then against his executors. By statute 13 Eliz. c. 10. if any spiritual person makes over or alienates his goods with intent to defeat his successors of their remedy for dilapidations, the successor shall have such remedy against the alienee, in the ecclesiastical court, as if he were the executor of is predecessor. And by statute 14 Eliz. c. 11. all money recovered for dilapidations shall within two years be employed upon the buildings, in respect whereof it was recovered, on penalty of forfeiting double the value to the crown.

              AS to the neglect of reparations of the church, church-yard, and the like, the spiritual court has undoubted cognizance thereof; [19] and a suit may be brought therein for non-payment of a rate made by the church-wardens for that purpose, and these are the principal pecuniary injuries, which are cognizable, or for which suits may be instituted, in the ecclesiastical courts.

              2. MATRIMONIAL causes, or injuries respecting the rights of marriage, are another, and a much more undisturbed, branch of the ecclesiastical jurisdiction. Though, if we consider marriage in the light of mere civil contracts, they do not seem to be properly of spiritual cognizance. [20] But the Romanists having very early converted this contract into a holy sacramental ordinance, the church of course took it under her protection, upon the division of the two jurisdictions. And, in the hands of such able politicians, it soon became an engine of great importance to the papal scheme of an universal monarchy over Christendom. The numberless canonical impediments that were invented, and occasionally dispensed with, by the holy see, not only enriched the coffers of the church, but gave it a vast ascendant over princes of all denominations; whose marriage were sanctified or reprobated, their issue legitimated or bastardized, and the succession to their thrones established or rendered precarious, according to the humor or interest of the reigning pontiff: besides a thousand nice and difficult scruples, with which the clergy of those ages puzzled the understandings and loaded the consciences of the inferior orders of the laity; and which could only be unraveled by these their spiritual guides. Yet, abstracted from this universal influence, which affords so good a reason for their conduct, one might otherwise be led to wonder, that the same authority, which enjoined the strictest celibacy to the priesthood, should think them the proper judges in causes between man and wife. These causes indeed, partly from the nature of the injuries complained of, and partly from the clerical method of treating them, [21] soon became too gross for the modesty of a lay tribunal. And causes matrimonial are now so peculiarly ecclesiastical, that the temporal courts will never interfere in controversies of this kind, unless in some particular cases. As if the spiritual court do proceed to call a marriage in question after the death of either of the parties; this the courts of common law will prohibit, because it tends to bastardize and disinherit the issue; who cannot so well defend the marriage, as the parties themselves, when both of them living, might have done. [22] 

              OF matrimonial causes, one of the first and principal is, 1. Causa jactitationis matrimonii ; when one of the parties boasts or gives out that he or she is married to the other, whereby a common reputation of their matrimony may ensue. On this ground the party injured may libel the other in the spiritual court; and, unless the defendant undertakes and makes out a proof of the actual marriage, he or she is enjoined perpetual silence upon that head; which is the only remedy the ecclesiastical courts can give for this injury. 2. Another species of matrimonial causes was when a party contracted to another brought a suit in the ecclesiastical court to compel a celebration of the marriage in pursuance of such contract; but his branch of causes is now cut off entirely by the act for preventing clandestine marriages, 26 Geo II. c. 33. which enacts, that for the future no suit shall be had in any ecclesiastical court, to compel a celebration of marriage in facie ecclesiae [in the face of the church], for or because of any contract of matrimony whatsoever. 3. The suit for restitution of conjugal rights is also another species of matrimonial causes: which is brought whenever either the husband or wife is guilty of the injury of subtraction, or lives separate from the other without any sufficient reason; in which case the ecclesiastical jurisdiction will compel them to come together again, if either party be weak enough to desire it, contrary to the inclination of the other. 4. Divorces also, of which and their several distinctions we treated at large in a former volume, [23] are causes thoroughly matrimonial, and cognizable by the ecclesiastical judge. If it becomes improper, through some supervenient cause arising ex post facto, that the parties should live together any longer; as through intolerable cruelty, adultery, a perpetual disease, and the like; this unfitness or inability for the marriage state may be looked upon as an injury to the suffering party; and for this the ecclesiastical law administers the remedy of separation, or a divorce a mensa et thoro [from bed and board]. But if the cause existed previous to the marriage, and was such a one as rendered the marriage unlawful ab initio, as consanguinity, corporal imbecility, or the like; in this case the law looks upon the marriage to have been always null and void, being contracted in fraudem legis [unlawfully], and decrees not only a separation from bed and board, but a vinculo matrimonii [from matrimonial bonds] itself. 5. The last species of matrimonial causes is a consequence drawn from one of the species of divorce, that a mensa et thoro ; which is the suit for alimony, a term which signifies maintenance: which suit the wife, in case of separation, may have against her husband, if he neglects or refuses to make her an allowance suitable to their station in life. This is an injury to the wife, and the court Christian will redress it by assigning her a competent maintenance, and compelling the husband by ecclesiastical censures to pay it. But no alimony will be assigned in case of a divorce for adultery on her part; for as that amounts to a forfeiture of her dower after his death, it is also a sufficient reason why she should not be partaker of his estate when living.

              3. TESTAMENTARY causes are the only remaining species, belonging to the ecclesiastical jurisdiction; which, as they are certainly of a mere temporal nature, [24] may seem at first view a little oddly ranked among matters of a spiritual cognizance. And indeed (as was in some degree observed in a former volume [25]) they were originally cognizable in the king’s courts of common law, viz. the county courts; [26] and afterwards transferred to the jurisdiction of the church by the favor of the crown, as a natural consequence of granting to the bishops the administration of intestates effects.

              THIS spiritual jurisdiction of testamentary causes is a peculiar constitution of this island; for in almost all other (even in popish) countries all matters testamentary are of the jurisdiction of the civil magistrate. And that this privilege is enjoyed by the clergy in England, not as a matter of ecclesiastical right, but by the special favor and indulgence of the municipal law, and as it should seem by some public act of the great council, is freely acknowledged by Lindewode, the ablest canonist of the fifteenth century. Testamentary causes, he observes, belong to the ecclesiastical courts ” de consuetudine Angliae, et super consensu regio et suorum procerum in talibus ab antiquo concesso.” [27] [“By the custom of England, and the consent of the king and his nobles anciently granted in such cases."] The same was, about a century before, very openly professed in a canon of archbishop Stratford, viz. that administration of intestates goods was “ab olim” [“formerly”] granted to the ordinary, ” consensu regio et magnatum regni Angliae “ [“by command of the king and peers of the kingdom of England”]. [28] The constitutions of cardinal Othobon also testify, that this provision ” olim a praelatis cum approbatione regis et baronum dicitur emanasse “ [“emanated formerly from the prelates with the approbation of the king and barons”]. [29] And arch-bishop Parker, [30] in queen Elizabeth’s time, affirms in express words, that originally in matters testamentary ” non ullam habebant episcopi authoritatem, praeter eam quam a rege acceptam referebant. Jus testamenta probandi non habebant: administrationis potestatem cuique delegare non poterant.” [“The bishops had no other authority than what they received from the king. They had not the right of proving wills; neither could they grant the power of administration."]

              At what period of time the ecclesiastical jurisdiction of testaments and intestacies began in England, is not ascertained by any ancient writer; and Lindewode [31] very fairly confesses, ” cujus regis temporibus hoc ordinatum sit, non reperio.” [“I do not find in what king’s reign this was ordained."] We find it indeed frequently asserted in our common law books, that it is but of late years that the church has had the probate of wills. [32] But this must only be understood to mean, that it had not always had this prerogative: for certainly it is of very high antiquity. Lindewode, we have seen, declares that it was “ab antiquo “ [“of antiquity”]; Stratford, in the reign of king Edward III, mentions it as ” ab olim ordinatum “ [“ordained formerly”]; and cardinal Othobon, in the 52 Hen. III. speaks of it as an ancient tradition. Bracton holds it for clear law in the same reign of Henry III, that matters testamentary belonged to the spiritual court. [33] And, yet earlier, the disposition of intestates’ goods ” per visum ecclesiae “ [“under church direction”] was one of the articles confirmed to the prelates by king John’s Magna Carta. [34] Matthew Paris also informs us, that king Richard I ordained in Normandy, ” quod distributio rerum quae in testamento relinquuntur autoritate ecclesiae fiet.” [“That a distribution of things which are left by will are made by church authority."] And even this ordinance, of king Richard, was only an introduction of the same law into his ducal dominions, which before prevailed in this kingdom: for in the reign of his father Henry II Glanvil is express, that ” si quis aliquid dixerit contra testamentum, placitum illud in curia Christianitatis audiri debet et terminari.” [35] [“If any thing be averred against a will, that plea should be heard and determined in the spiritual court."] And the Scots book called regiam majestatem agrees verbatim with Glanvil in this point. [36] 

              It appears that the foreign clergy were pretty early ambitious of this branch of power: but their attempts to assume it on the continent were effectually curbed by the edict of the emperor Justin, [37] which restrained the insinuation or probate of testaments (as formerly) to the office of the magister census: for which the emperor subjoins this reason; ” absurdum etenim clericis est, immo etiam opprobriosum, si peritos se velint ostendere disceptationum esse forensium.” [“For it is absurd, nay more, it is disgraceful for clergymen to wish to display their skill in forensic disputes."] But afterwards by the canon law [38] it was allowed, that the bishop might compel by ecclesiastical censures the performance of the bequest to pious uses. And therefore, that being considered as a cause quae secundum canones et episcopales leges ad regimen animarum pertinuit [which belonged, according to the canon and episcopal laws, to spiritual matters], it fell within the jurisdiction of the spiritual courts by the express words of the charter of king William I, which separated those courts from the temporal. And afterwards, when king Henry I by his coronation-charter directed, that the goods of an intestate should be divided for the good of his soul, [39] this made all intestacies immediately spiritual causes, as much as a legacy to pious uses had been before. This therefore, we may probably conjecture, was the era referred to by Stratford and Othobon, when the king by the advice of the prelates, and with the consent of his barons, invested the church with this privilege. And accordingly in king Stephen’s charter it is provided, that the goods of an intestate ecclesiastic shall be distributed pro salute animae ejus, ecclesiae consilio [for the good of his soul, by church direction]; [40] which latter words are equivalent to per visum ecclesiae [by church direction] in the great charter of king John before-mentioned. And the Danes and Swedes (who received the rudiments of Christianity and ecclesiastical discipline from England about the beginning of the twelfth century) have thence also adopted the spiritual cognizance of intestacies, testaments, and legacies. [41] 

              THIS jurisdiction, we have seen, is principally exercised with us in the consistory courts of every diocesan bishop, and in the prerogative court of the metropolitan, originally; and in the arches court and court of delegates by way of appeal. It is divisible into three branches; the probate of wills, the granting of administrations, and the suing for legacies. The two former of which, when no opposition is made, are granted merely ex officio et debito justitiae [officially and due to justice], and are then the object of what is called the voluntary, and not the contentious jurisdiction. But when a caveat is entered against proving the will, or granting administration, and a suit thereupon follows to determine either the validity of the testament, or who has a right to the administration; this claim and obstruction by the adverse party are an injury to the party entitled, and as such are remedied by the sentence of the spiritual court, either by establishing the will or granting the administration. Subtraction, the withholding or detaining, of legacies is also still more apparently injurious, by depriving the legatees of that right, with which the laws of the land, and the will of the deceased have invested them: and therefore, as a consequential part of testamentary jurisdiction, the spiritual court administers redress herein, by compelling the executor to pay them. But in this last case the courts of equity exercise a concurrent jurisdiction with the ecclesiastical courts, as incident to some other species of relief prayed by the complainant; as to compel the executor to account for the testator’s effects, or assent to the legacy, or the like. For, as it is beneath the dignity of the king’s courts to be merely ancillary to other inferior jurisdiction, the cause, when once brought there, receives there also its full determination.

              THESE are the principal injuries, for which the party grieved either must, or may, seek his remedy in the spiritual courts. but before I entirely dismiss this head, it may not be improper to add a short word concerning the method of proceeding in these tribunals, with regard to the redress of injuries.

              IT must (in the first place) be acknowledged, to the honor of the spiritual courts, that though they continue to this day to decide many questions which are properly of temporal cognizance, yet justice is in general so ably and impartially administered in those tribunals, (especially of the superior kind) and the boundaries of their power are now so well known and established, that no material inconvenience at present arises from this jurisdiction still continuing in the ancient channel. And, should an alteration be attempted, great confusion would probably arise, in overturning long established forms, and new-modeling a course of proceedings that has now prevailed for seven centuries.

              THE establishment of the civil law process in all the ecclesiastical courts was indeed a masterpiece of papal discernment, as it made a coalition impracticable between them and the national tribunals, without manifest inconvenience and hazard. And this consideration had undoubtedly its weight in causing this measure to be adopted, though many other causes concurred. The time when the pandects of Justinian were discovered afresh and rescued from the dust of antiquity, the eagerness with which they were studied by the popish ecclesiastical, and the consequent dissensions between the clergy and the laity of England, have formerly [42] been spoken to at large. I shall only now remark upon those collections, that their being written in the Latin tongue, and referring so much to the will of the prince and his delegated officers of justice, sufficiently recommended them to the court of Rome, exclusive of their intrinsic merit. To keep the laity in the darkest ignorance, and to monopolize the little science, which then existed, entirely among the monkish clergy, were deep-rooted principles of papal policy. And, as the bishops of Rome affected in all points to mimic the imperial grandeur, as the spiritual prerogatives were molded on the pattern of the temporal, so the canon law process was formed on the model of the civil law: the prelates embracing with the utmost ardor a method of judicial proceedings, which was carried on in a language unknown to the bulk of the people, which banished the intervention of a jury (that bulwark of Gothic liberty) and which placed an arbitrary power of decision in the breast of a single man.

              THE proceedings in the ecclesiastical courts are therefore regulated according to he practice of the civil and canon laws; or rather according to a mixture of both, corrected and new-modeled by their own particular usages, and the interposition of the courts of common law. For, if the proceedings in the spiritual court be never so regularly consonant to the rules of the Roman law, yet if they be manifestly repugnant to the fundamental maxims of the municipal laws, to which upon principles of sound policy the ecclesiastical process ought in every state to conform; [43] (as if they require two witnesses to prove a fact, where one will suffice at common law) in such cases a prohibition will be awarded against them. [44] But, under these restrictions, their ordinary course of proceeding is; first, by citation, to call the party injuring before them. Then by libel, libellus, a little book, or by articles drawn out in a formal allegation, to set forth the complainant’s ground of complaint. To this succeeds the defendant’s answer upon oath; when, if he denies or extenuates the charge, they proceed to proofs by witnesses examined, and their depositions taken down in writing, by an officer of the court. If he defendant has any circumstances to offer in his defense, he must also propound them in what is called his defensive allegation, to which he is entitled in his turn to the plaintiff’s answer upon oath, and may from thence proceed to proofs as well as his antagonist. The canonical doctrine of purgation, whereby the parties were obliged to answer upon oath to any matter, however criminal, that might be objected against them, (though long ago overruled in the court of chancery, the genius of the English law having broken through the bondage imposed on it by its clerical chancellors, and asserted the doctrines of judicial as well as civil liberty) continued till the middle of the last century to be upheld by the spiritual courts; when the legislature was obliged to interpose, to teach them a lesson of similar moderation. By the statute of 13 Car. II. c. 12. it is enacted, that it shall not be lawful for any bishop, or ecclesiastical judge, to tender or administer to any person whatsoever, the oath usually called the oath ex officio, or any other oath whereby he may be compelled to confess, accuse, or purge himself of any criminal matter or thing, whereby he may be liable to any censure or punishment. When all the pleadings and proofs are concluded, they are referred to the consideration, not of a jury, but of a single judge; who takes information by hearing advocates on both sides, and thereupon forms his interlocutory decree or definitive sentence at his own discretion: from which there generally lies an appeal, in the several stages mentioned in a former chapter; [45] though, if the same be not appealed from in fifteen days, it is final, by the statute 25 Hen. VIII. c. 19.

              BUT the point in which these jurisdictions are the most defective, is that of enforcing their sentences when pronounced; for which they have no other process, but that of excommunication: which is described [46] to be twofold; the less, and the greater excommunication. The less is an ecclesiastical censure, excluding the party from the participation of the sacraments: the greater proceeds farther, and excludes him not only from these but also from the company of all Christians. But, if the judge of any spiritual court excommunicates a man for a cause of which he has not the legal cognizance, the party may have an action against him at common law, and he is also liable to be indicted at the suit of the king. [47] 

              HEAVY as the penalty of excommunication is, considered in a serious light, there are, notwithstanding, many obstinate or profligate men, who would despise the brutum fulmen [full force] of mere ecclesiastical censures, especially when pronounced by a petty surrogate in the country, for railing or contumelious words, for non-payment of fees, or costs, or for other trivial cause. The common law therefore compassionately steps in to their aid, and kindly lends a supporting hand to an otherwise tottering authority. Imitating herein the policy of our British ancestors, among whom, according to Caesar, [48] whoever were interdicted by the Druids from their sacrifices, ” in numero impiorum ac sceleratorum habentur: ab iis omnes decedunt, aditum eorum sermonemque defugiunt, ne quid ex contagione incommodi accipiant: neque iis petentibus jus redditur, neque honos ullus communicatur.” [“Are reckoned among the impious and wicked: all shun them, fly their approach, and avoid all communication with them, lest they receive some injury from the contagion: neither is justice rendered to them when they seek it, nor is any honor conferred on them."] And so with us by the common law an excommunicated person is disabled to do any act, that is required to be done by one that is probus et legalis homo [a true and lawful man] . He cannot serve upon juries, cannot be a witness in any court, and, which is the worst of all, cannot bring an action, either real or personal, to recover lands or money due to him. [49] Nor is this the whole: for if, within forty days after the sentence has been published in the church, the offender does not submit and abide by the sentence of the spiritual court, the bishop may certify such contempt to the king in chancery. Upon which there issues out a writ to the sheriff of the county, called, from the bishop’s certificate, a significavit [he signified]; or from its effect a writ de excommunicato capiendo [for taking the excommunicated]: and the sheriff shall thereupon take the offender, and imprison him in the county jail, till he is reconciled to the church, and such reconciliation certified by the bishop; upon which another writ, de excommunicato deliberando [for liberating the excommunicated], issues out of chancery to deliver and release him. [50] This process seems founded on the charter of separation (so often referred to) of William the conqueror. ” Si aliquis per superbiam elatus ad justitiam episcopalem venire noluerit, vocetur semel, secundo, et tertio: quod si nec sic ad emendationem venerit, excommunicetur; et, si opus fuerit, ad hoc vindicandum fortitudo et justitia regis sive vicecomitis adhibeatur.” [“If any one, elated with pride, come not to the episcopal court, let him be summoned three times, and if he attend not then its due correction, let him be excommunicated; and, if necessary, let the power and justice of the king, or sheriff, be exerted to punish his contempt."] And in case of subtraction of tithes, a more summary and expeditious assistance is given by the statutes of 27 Hen. VIII. c. 20. and 32 Hen. VIII. c. 7. which enact, that upon complaint of any contempt or misbehavior to the ecclesiastical judge by the defendant in any suit for tithes, any privy counselor or any two justices of the peace (or in case of disobedience to a definitive sentence, any two justices of the peace) may commit the party to prison without bail or mainprize, till he enters into a recognizance with sufficient sureties to give due obedience to the process and sentence of the court. These timely aids, which the common and statute law have lent to the ecclesiastical jurisdiction, may serve to refute that groundless notion which some are too apt to entertain, that the courts of Westminster-hall are at open variance with those at doctors’ commons. It is true that they are sometimes obliged to use a parental authority, in correcting the excesses of these of these inferior courts, and keeping them within their legal bounds; but, on the other hand, they afford them a parental assistance, in repressing the insolence of contumacious delinquents, and rescuing their jurisdiction from the contempt, which for want of sufficient compulsive powers would otherwise be sure to attend it.

              II. I AM next to consider the injuries cognizable in the court military, or court of chivalry. The jurisdiction of which is declared by statute 13 Ric. II. c. 2. to be this; “that it has cognizance of contracts touching deeds of arms and of war, out of the realm, and also of things which tough war within the realm, which cannot be determined or discussed by the common law; together with other usages and customs to the same matters appertaining.” So that wherever the common law can give redress, this court has no jurisdiction: which has thrown it entirely out of use as to the matter of contracts, all such being usually cognizable in the courts of Westminster-hall, if not directly, at least by fiction of law: as if a contract be made at Gibraltar, the plaintiff may suppose it made at Northampton; for the locality, or place of making it, is of no consequence with regard to the validity of the contract.

              THE words, “other usages and customs,” support the claim of this court, 1. To give relief to such of the nobility and gentry as think themselves aggrieved in matters of honor; and 2. To keep up the distinction of degrees and quality. Whence it follows, that the civil jurisdiction of this court of chivalry is principally in two points; the redressing injuries of honor, and correcting encroachments in matters of coat-armor, precedency, and other distinctions of families.

              AS a court of honor, it is to give satisfaction to all such as are aggrieved in that point; a point of a nature so nice and delicate, that its wrongs and injuries escape the notice of the common law, and yet are fit to be redressed somewhere. Such, for instance, as calling a man coward, or giving him the lye; for which, as they are productive of no immediate damage to his person or property, no action will lie in the courts at Westminster: and yet they are such injuries as will prompt every man of spirit to demand some honorable amends, which by the ancient law of the land was appointed to be given in the court of chivalry. [51] But modern resolutions have determined, that how much soever such a jurisdiction may be expedient, yet no action for words will at present lie therein. [52] And it has always been most clearly held, [53] that as this court cannot meddle with any thing determinable by the common law, it therefore can give no pecuniary satisfaction or damages; inasmuch as the quantity and determination thereof is ever of common law cognizance. And therefore this court of chivalry can at most order reparation in point of honor; as, to compel the defendant mendacium sibi ipsi imponer e, or to take the lie that he has given upon himself, or to make such other submission as the laws of honor may require. [54] Neither can this court, as to the point of reparation in honor, hold plea of any such word, or thing, wherein they party is relievable by the courts of the common law. As if a man gives another a blow, or calls him thief or murderer; for in both these cases the common law has pointed out his proper remedy by action.

              AS to the other point of its civil jurisdiction, the redressing of encroachments and usurpations in matters of heraldry and coat-armor; it is the business of this court, according to Sir Matthew Hale, to adjust the right of armorial ensigns, bearings, crests, supporters, pennons, etc; and also rights of place or precedence, where the king’s patent or act of parliament (which cannot be overruled by this court) have not already determined it.

              THE proceedings in this court are by petition, in a summary way; and the trial not by a jury of twelve men, but by witnesses, or by combat. [55] But as it cannot imprison, not being a court of record, and as by the resolution of the superior courts it is now confined to so narrow and restrained a jurisdiction, it has fallen into contempt and disuse. The marshaling of coat-armor, which was formerly the pride and study of all the best families in the kingdom, is now greatly disregarded; and has fallen into the hands of certain officers and attendants upon this court, called heralds, who consider it only as a matter of lucre and not of justice: whereby such falsity and confusion has crept into their records, (which ought to be the standing evidence of families, descents, and coat-armor) that, though formerly some credit has been paid to their testimony, now even their common seal will not be received as evidence in any court of justice in the kingdom. [56] But their original visitation-books, compiled when progresses were solemnly and regularly made into every part of the kingdom, to inquire into the state of families, and to register such marriages and descents as were verified to them upon oath, are allowed to be good evidence of pedigrees. [57] And it is much to be wished, that this practice of visitations at certain periods were revived; for the failure of inquisitions post mortem, by the abolition of military tenures, combined with the negligence of the heralds in omitting their usual progresses, has rendered the proof of a modern descent, for the recovery of an estate or succession to a title of honor, more difficult than that of an ancient. This will be indeed remedied for the future, with respect to claims of peerage, by a late standing order [58] of the house of lords: directing the heralds to take exact accounts and their respective descendants; and that an exact pedigree of each peer and his family shall, on the day of his first admission, be delivered to the house by garter, the principal king at arms. But the general inconvenience, affecting more private successions, still continues without a remedy.

              III. INJURIES cognizable by the courts maritime, or admiralty courts, are the next object of our inquiries. These courts have jurisdiction and power to try and determine all maritime causes, or such injuries, which, though they are in their nature of common law cognizance, yet being committed on the high seas, out of the reach of our ordinary courts of justice, are therefore to be remedied in a peculiar court of their own. All admiralty causes must be therefore causes arising wholly upon the sea, and not within the precincts of any county. [59] For the statute 13 Ric. II. c. 5. directs that the admiral and his deputy shall not meddle with any thing, but only things done upon the sea; and the statute 15 Ric. II. c. 3. declares that the court of the admiral has no manner of cognizance of any contract, or of any other thing, done within the body of any county, either by land or by water; nor of any wreck of the sea; for that must be cast on land before it becomes a wreck. [60] But it is otherwise of things flotsam, jetsam, and liga n; for over them the admiral has jurisdiction, as they are in and upon the sea. [61] If part of any contract, or other cause of action, does arise upon the sea, and part upon the land, the common law excludes the admiralty court from its jurisdiction; for, part belonging properly to one cognizance and part to another, the common or general law takes place of the particular. [62] Therefore though pure maritime a acquisitions, which are earned and become due on the high seas, as seamen’s wages, are one proper object of the admiralty jurisdiction, even though the contract for them be made upon land; [63] yet, in general if there be a contract made in England and to be executed upon the seas, as a charterparty or covenant that a ship shall fail to Jamaica, or shall be in such a latitude by such a day; or a contract made upon the sea to be performed in England, as a bond made on shipboard to pay money in London or the like; these kind of mixed contracts belong not to the admiralty jurisdiction, but to the courts of common law. [64] And indeed it has been farther held, that the admiralty court cannot hold plea of any contract under seal. [65] 

              AND also, as the courts of common law have obtained a concurrent jurisdiction with the court of chivalry with regard to foreign contracts, by supposing them made in England; so it is no uncommon thing for a plaintiff to feign that a contract, really made at sea, was made at the royal exchange, or other inland place, in order to draw the cognizance of the suit from the courts of admiralty to those of Westminster-hall. [66] This the civilians exclaim against loudly, as inequitable and absurd; and Sir Thomas Ridley [67] has very gravely proved it to be impossible, for the ship in which such cause of action arises to be really at the royal exchange in Cornhill. But our lawyers justify this fiction, by alleging as before, that the locality of such contracts is not at all essential to the merits of them: and that learned civilian himself seems to have forgotten how much such fictions are adopted and encouraged in the Roman law: that a son killed in battle is supposed to live forever for the benefit of his parent; [68] and that, by the fiction of postliminium and the lex cornelia [the Cornelian law], captives, when freed from bondage, were held to have never been prisoners, [69] and such as died in captivity were supposed to have died in their own country. [70] 

              WHERE the admiral’s court has not original jurisdiction of the cause, though there should arise in it a question that is proper for the cognizance of that court, yet that does not alter nor take away the exclusive jurisdiction of the common law. [71] And so, vice versa, if it has jurisdiction of the original, it has also jurisdiction of all consequential questions, though properly determinable at common law. [72] Wherefore, among other reasons, a suit for beaconage of a beacon standing on a rock in the sea may be brought in the court of admiralty, the admiral having an original jurisdiction over beacons. [73] In case of prizes also in time of war, between our own nation and another, or between two other nations, which are taken at sea, and brought into our ports, the courts of admiralty have an undisturbed and exclusive jurisdiction to determine the same according to the law of nations. [74] 

              THE proceedings of the courts of admiralty bear much resemblance to those of the civil law, but are not entirely founded thereon; and they likewise adopt and make use of other laws, as occasion requires; such as the Rhodian law, and the laws of Oleron. [75] For the law of England, as has frequently been observed, does not acknowledged or pay any deference to the civil law considered as such; but merely permits its use in such cases where it judged its determinations equitable, and therefore blends it, in the present instance, with other marine laws: the whole being corrected, altered, and amended by acts of parliament and common usage; so that out of this composition a body of jurisprudence is extracted, which owes its authority only to its reception here by consent of the crown and people. The first process in these courts is frequently by arrest of the defendant’s person; [76] and they also take recognizances or stipulation of certain fidejussors [sureties] in the nature of bail, [77] and in case of default may imprison both them and their principal. [78] They may also fine and imprison for a contempt in the face of the court. [79] And all this is supported by immemorial usage, grounded on the necessity of supporting a jurisdiction so extensive; [80] though opposite to the usual doctrines of the common law: these being no courts of record, because in general their process in much conformed to that of the civil law. [81] 

              IV. I AM next to consider such injuries as are cognizable by the courts of the common law. And herein I shall for the present only remark, that all possible injuries whatsoever, that did not fall within the cognizance of either the ecclesiastical, military, or maritime tribunals, are for that very reason within the cognizance of the common law courts of justice. For it is a settled and invariable principle in the laws of England, that every right when withheld must have a remedy, and every injury its proper redress. The definition and explication of these numerous injuries, and their respective legal remedies, will employ our attention for many subsequent chapters. But, before we conclude the present, I shall just mention two species of injuries, which will properly fall now within our immediate consideration; and which are, either when justice is delayed by an inferior court that has proper cognizance of the cause; or, when such inferior court takes upon itself to examine a cause and decide the merits without any legal authority.

              1. THE first of these injuries, refusal or neglect of justice, is remedied either by writ of procedendo [proceeding], or of mandamus [we command]. A writ of procedendo ad judicium [proceeding to judgment], issues out of the court of chancery, where judges of any court do delay the parties; for that they will not give judgment, either on the one side or on the other, when they ought so to do. In this case a writ of procedendo shall be awarded, commanding them in the king’s name to proceed to judgment; but without specifying any particular judgment, for that (if erroneous) may be set aside in the course of appeal, or by writ of error or false judgment: and, upon farther neglect or refusal, the judges of the inferior court may be punished for their contempt, by writ of attachment returnable in the king’s bench or common pleas. [82] 

              A WRIT of mandamus is, in general, a command issuing in the king’s name from the court of king’s bench, and directed to any person, corporation, or inferior court of judicature, within the king’s dominions; requiring them to do some particular thing therein specified, which appertains to their office and duty, and which the court of king’s bench has previously determined, or at least supposes, to be consonant to right and justice. It is a high prerogative writ, of a most extensively remedial nature: and may be issued in some cases where the injured party has also another more tedious method of redress, as in the case of admission or restitution to an office; but it issues in all cases where the party has a right to have anything done, and has no other specific means of compelling its performance. A mandamus therefore lies to compel the admission or restoration of the party applying, to any office or franchise of a public nature whether spiritual or temporal; to academical degrees; to the use of a meeting-house; etc: it lies for the production, inspection, or delivery, of public books and papers; for the surrender of the regalia of a corporation; to oblige bodies corporate to affix their common seal; to compel the holding of a court; and for an infinite number of other purposes, which it is impossible to recite minutely. But at present we are more particularly to remark, that it issues to the judges of any inferior court, commanding them to do justice according to the powers of their office, whenever the same is delayed. For it is the peculiar business of the court of king’s bench, to superintend all other inferior tribunals, and therein to enforce the due exercise of those judicial or ministerial powers, with which the crown or legislature have invested them: and this, not only by restraining their excesses, but also by quickening their negligence, and obviating their denial of justice. A mandamus may therefore be had to the courts of the city of London, to enter up judgment; [83] to the spiritual courts to grant an administration, to swear a church-warden, and the like. This writ is grounded on a suggestion, by the oath of the party injured, of his own right, and the denial of justice below: whereupon, in order more fully to satisfy the court that there is a probable ground for such interposition, a rule is made (except in some general cases, where the probable ground is manifest) directing the party complained of to show cause why a writ of mandamus should not issue: and, if he shows no sufficient cause, the writ itself is issued, at first in the alternative, either to do thus, or signify some reason too the contrary; to which a return, or answer, must be made at a certain day. And, if the inferior judge, or other person to whom the writ is directed, returns or signifies an insufficient reason, then thee issues in the second place a peremptory mandamus, to do the thing absolutely; to which no other return will be admitted, but a certificate of perfect obedience and due execution of the writ. If the inferior judge or other person makes no return, or fails in his respect and obedience, he is punishable for his contempt by attachment. But, if he, at the first, returns a sufficient cause, although it should be false in fact, the court of king’s bench will not try the truth of the fact upon affidavits; but will for the present believe him, and proceed no farther on the mandamus. But then the party injured may have an action against him for his false return, and (if found to be false by the jury) shall recover damages equivalent to the injury sustained; together with a peremptory mandamus to the defendant to do his duty. Thus much for the injury of neglect or refusal of justice.

              2. THE other injury, which is that of encroachment of jurisdiction, or calling one coram non judice, to answer in a court that has no legal cognizance of the cause, is also grievance, for which the common law has provided a remedy by the writ of prohibition.

              A PROHIBITION is a writ issuing properly only out of the court of king’s bench, being the king’s prerogative writ; but, for the furtherance of justice, it may now also be had in some cases, out of the court of chancery, [84] common pleas, [85] or exchequer; [86] directed to the judge and parties of a suit in any inferior court, commanding them to cease from the prosecution thereof, upon a suggestion that either the cause originally, or some collateral matter arising therein, does not belong to that jurisdiction, but to the cognizance of some other court. This writ may issue either to inferior courts of common law; as, to the courts of the counties palatine or principality of Wales, if they hold plea of land or other matters not lying within their respective franchises; [87] to the county courts or courts-baron, where they attempt to hold plea of any matter of the value of forty shillings: [88] or it may be directed to the courts Christian, the university courts, the court of chivalry, or the court of admiralty, where they concern themselves with any matter not within their jurisdiction; as if the first should attempt to try the validity of a custom pleaded, or the latter a contract made or to be executed within this kingdom. Or if, in handling of matters clearly within their cognizance, they transgress the bounds prescribed to them by the laws of England; as where they require two witnesses to prove the payment of a legacy, a release of tithes, [89] or the like; in such cases also a prohibition will be awarded. For, as the fact of signing a release, or of actual payment, is not properly a spiritual question, but only allowed to be decided in those courts, because incident or accessory to some original question clearly within their jurisdiction; it ought therefore, where the two laws differ, to be decided not according too the spiritual, but the temporal law; else the same question might be determined different ways, according to the court in which the suit is depending: an impropriety, which no wise government can or ought to endure, and which is therefore a ground of prohibition. And, if either the judge or the party shall proceed after such prohibition, an attachment may be had against them, to punish them for the contempt, at the discretion of the court that awarded it; [90] and an action will lie against them, to repair the party injured in damages.

              SO long as the idea continued among the clergy, that the ecclesiastical state was wholly independent of the civil, great struggles were constantly maintained between the temporal courts and the spiritual, concerning the writ of prohibition and the proper objects of it; even from the time of the constitutions of Clarendon made in opposition to the claims of arch-bishop Becket in 10 Hen. II, to the exhibition of certain articles of complaint to the king by arch-bishop Bancroft in 3 Jac. I. on behalf of the ecclesiastical courts: from which, and from the answers to them signed by all the judges of Westminster-hall, [91] much may be collected concerning the reasons of granting and methods of proceeding upon prohibitions. A short summary of the latter is as follows. The party aggrieved in the court below applies to the superior court, setting forth in a suggestion upon record the nature and cause of his complaint, in being drawn ad aliud examen [to another examination], by a jurisdiction or manner of process disallowed by the laws of the kingdom: upon which, if the matter alleged appears to the court to be sufficient, the writ of prohibition immediately issues; commanding the judge not to hold, and the party not to prosecute, the plea. But sometimes the point may be too nice and doubtful to be decided merely upon a motion: and then, for the more solemn determination of the question, the party applying for the prohibition is directed by the court to declare in prohibition; that is, to prosecute an action, by filing a declaration, against the other, upon a supposition, or fiction, that he has proceeded in the suit below, notwithstanding the writ of prohibition. And if, upon demurrer and argument, the court shall finally be of opinion, that the matter suggested is a good and sufficient ground of prohibition in point of law, then judgment with nominal damages shall be given for the party complaining, and the defendant, and also the inferior court, shall be prohibited from proceeding any farther. On the other hand, if the superior court shall think it no competent ground for restraining the inferior jurisdiction, then judgment shall be given against him who applied for the prohibition in the court above, and a writ of consultation shall be awarded; so called, because, upon deliberation and consultation had, the judges find the prohibition to be ill founded, and therefore by this writ they return the cause to its original jurisdiction, to be there determined, in the inferior court. And, even in ordinary cases, the writ of prohibition is not absolutely final and conclusive. For, though the ground be a proper one in point of law, for granting the prohibition, yet, if the fact that gave rise to it be afterwards falsified, the cause shall be remanded to the prior jurisdiction. If, for instance, a custom be pleaded in the spiritual court; a prohibition ought to go, because that court has no authority to try it: but, if the fact of such a custom be brought to a competent trial, and be there found false, a writ of consultation will be granted. For this purpose the party prohibited may appear to the prohibition, and take a declaration, (which must always pursue the suggestion) and so plead to issue upon it; denying the contempt, and traversing the custom upon which the prohibition was grounded: and, if that issue be found for the defendant, he shall then have a writ of consultation. The writ of consultation may also be, and is frequently, granted by the court without any action brought; when, after a prohibition issued, upon more mature consideration the court are of opinion that the matter suggested is not a good and sufficient ground to stop the proceedings below. Thus careful has the law been, in compelling them from transgressing their due bounds; and in allowing them the undisturbed cognizance of such causes as by right, founded on the usage of the kingdom or act of parliament, do properly belong to their jurisdiction.
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              CHAPTER THE EIGHTH.

                Of Wrongs, And Their Remedies, Respecting The Rights of Persons↩

              THE former chapters of this part of our commentaries having been employed in describing the several methods of redressing private wrongs, either by the mere act of the parties, or the mere operation of law; and in treating of the nature and several species of courts; together with the cognizance of wrongs or injuries by private or special tribunals, and the public ecclesiastical, military, and maritime jurisdictions of this kingdom: I come now to consider at large, and in a more particular manner, the respective remedies in the public and general courts of common law for injuries or private wrongs of any denomination whatsoever, no exclusively appropriated to any of the former tribunals. And herein I shall, first, define the several injuries cognizable by the courts of common law, with the respective remedies applicable to each particular injury: and shall, secondly, describe the method of pursuing and obtaining these remedies in the several courts.

              First then, as to the several injuries cognizable by the courts of common law, with the respective remedies applicable to each particular injury. And, in treating of these, I shall at present confine myself to such wrongs as may be committed in the mutual intercourse between subject and subject; which the king as the fountain of justice is officially bound too redress in the ordinary forms of law: reserving such injuries or encroachments as may occur between the crown and the subject, to be distinctly considered hereafter; as the remedy in such cases is generally of a peculiar and eccentric nature.

              NOW, as all wrong may be considered as merely a privation of right, the one natural remedy for every species of wrong is the being put in possession of that right, whereof the party injured is deprived. This may either be effected by a specific delivery or restoration of the subject-matter in dispute to the legal owner; as when lands or personal chattels are unjustly withheld or invaded: or, where that is not a possible, or at least not an adequate remedy, by making the sufferer a pecuniary satisfaction in damages; as in case of assault, breach of contract, etc: to which damages the party injured has acquired an incomplete or inchoate right, the instant he receives the injury; [1] though such right be not fully ascertained till they are assessed by the intervention of the law. The instruments whereby this remedy is obtained (which are sometimes considered in the light of the remedy itself) are a diversity of suits and actions, which are defined by the mirrour [2] to be “the lawful demand of one’s right:” or as Bracton and Fleta express it, in the words of Justinian, [3] jus prosequendi in judicio quod alicui debetur [the right of prosecuting to judgment which everyone is due].

              THE Romans introduced, pretty early, set forms for actions and suits in their law, after the example of the Greeks, and made it a rule that each injury should be redressed by its proper remedy only. “Actiones,” say the pandects, “ compositae sunt, quibus inter se homines disceptarent, quas actiones ne populus prout vellet institueret, certas solemnesque esse voluerunt. “ [4] [“Forms of process were settled, by which men might argue their differences, which forms were established and made certain, that the people might not at pleasure institute their own modes of proceeding."] The forms of these actions were originally preserved in the books of the pontifical college, as choice and inestimable secrets, till one Cneius Flavius, the secretary of Appius Claudius, stole a copy and published them to the people. [5] The concealment was ridiculous: but the establishment of some standard was undoubtedly necessary, to fix the true state of question of right; lest in a long and arbitrary process it might be shifted continually, and be at length no longer discernible. Or, as Cicero expresses it, [6] ” sunt jura, sunt formulae, de omnibus rebus constitutae, ne quis aut in genere injuriae, aut in ratione actionis, errare possit. Expressae enim sunt ex uniuscujusque damno, dolore, incommodo, calamitate, injuria, publicae a praetore formulae, ad quas privata lis accommodatur.” [“There are rights, there are forms appointed. for all things, lest any one should mistake either the kind of injury or the mode of redress. For public forms are composed by the praetor from every species of loss, trouble, inconvenience, calamity, and injury, for the accommodation of private suits."] And in the same manner our Bracton, speaking of the original writs upon which all our actions are founded, declares them to be fixed and immutable, unless by authority of parliament. [7] And all the modern legislators of Europe have found it expedient from the same reasons to fall into the same or a similar method. With us in England the several suits, or remedial instruments of justice, are from the subject of them distinguished into three kinds; actions personal, real, and mixed.

              PERSONAL actions are such whereby a man claims a debt, or personal duty, or damages in lieu thereof; and likewise whereby a man claims a satisfaction in damages for some injury done to his person or property. The former are said to be founded on contracts, the latter upon torts or wrongs: and they are the same which the civil law calls ” actiones in personam, quae adversus eum intenduntur, qui ex contractu vel delicto obligatus est aliquid dare vel concedere.” [8] [“Personal actions which are commenced against him who by contract, or through the commission of some offence, is bound to give or surrender something."] Of the former nature are all actions upon debt or promises; of the latter all actions for trespasses, nuisances, assaults, defamatory words, and the like.

              REAL actions, (or, as they are called in the mirror, [9] feudal actions) which concern real property only, are such whereby the plaintiff, here called the demandant, claims title to have any lands or tenements, rents, commons, or other hereditaments, in fee-simple, fee-tail, or for term of life. By these actions formerly all disputes concerning real estates were decided; but they are now pretty generally laid aside in practice, upon account of the great nicety required in their management, and the inconvenient length of their process: a much more expeditious method of trying titles being since introduced, by other actions personal and mixed.

              MIXED actions are suits partaking of the nature of the other two, wherein some real property is demanded, and also personal damages for a wrong sustained. As for instance, an action of waste: which is brought by him who has the inheritance, in remainder or reversion, against the tenant for life, who has committed waste therein, to recover not only the land wasted, which would make it merely a real action; but also treble damages, in pursuance of the statute of Gloucester, [10] which is a personal recompense; and so both, being joined together, denominate it a mixed action.

              UNDER these three heads may every species of remedy by suit or action in the courts of common law be comprised. But in order effectually to apply the remedy, it is first necessary to ascertain the complaint. I proceed therefore now to enumerate the several kinds, and to inquire into the respective natures, of all private wrongs, or civil injuries, which may be offered to the rights of either a man’s person or his property; recounting at the same time the respective remedies, which are furnished by the law for every infraction of right. But I must first beg leave to premise, that all civil injuries are of two kinds, the one without force or violence, as slander or breach of contract; the other coupled with force and violence, as batteries, or false imprisonment. [11] Which latter species favor something of the criminal kind, being always attended with some violation of the peace; for which in strictness of law a fine ought to be paid to the king, as well as private satisfaction to the party injured. [12] And this distinction of private wrongs, into injuries with and without force, we shall find to run through all the variety of which we are now to treat. In considering of which, I shall follow the same method, that was pursued with regard to the distribution of rights: for as these are nothing else but an infringement or breach of those rights, which we have before laid down and explained, it will follow that this negative system, of wrongs, must correspond and tally with the former positive system, of rights. As therefore we divided [13] all rights into those of persons, and those of things, so we must make the same general distribution of injuries into such as affect the rights of persons, and such as affect the rights of property.

              THE rights of persons, we may remember, were distributed into absolute and relative: absolute, which were such as appertained and belonged to private men, considered merely as individuals, or single persons; and relative, which were incident to them as members of society, and connected to each other by various ties and relations. And the absolute rights of each individual were defined to be the right of personal security, the right of personal liberty, and the right of private property: so that the wrongs or injuries affecting them must consequently be of a correspondent nature.

              I. AS to injuries which affect the personal security of individuals, they are either injuries against their lives, their limbs, their bodies, their health, or their reputations.

              1. WITH regard to the first subdivision, or injuries affecting the life of man, they do not fall under our present contemplation; being one of the most atrocious species of crimes, the subject of the next book of our commentaries.

              2, 3. THE two next species of injuries, affecting the limbs or bodies of individuals, I shall consider in one and the same view. And these may be committed, 1. By threats and menaces of bodily hurt, through fear of which a man’s business is interrupted. A menace alone, without a consequent inconvenience, makes not the injury; but, to complete the wrong, there must be both of them together. [14] The remedy for this is in pecuniary damages, to be recovered by action of trespass vi et armis [by force and arms], [15] this being an inchoate, though not an absolute, violence. 2. By assault; which is an attempt or offer to beat another, without touching him: as if one lists up his cane, or his fist, in a threatening manner at another; or strikes at him, but misses him; this is an assault, insultus, which Finch [16] describes to be “an unlawful setting upon one’s person.” This also is an inchoate violence, amounting considerably higher than bare threats; and therefore, though no actual suffering is proved, yet the party injured may have redress by action of trespass vi et armis ; wherein he shall recover damages as a compensation for the injury. 3. By battery; which is the unlawful beating of another. The least touching of another’s person wilfully, or in anger, is a battery; for the law cannot draw the line between different degrees of violence, and therefore totally prohibits the first and lowest stage of it: every man’s person being sacred, and no other having a right to meddle with it, in any the slightest manner. And therefore upon a similar principle the Cornelian law de injuriis [of injuries] prohibited pulsation [touching] as well as verberation [beating]; distinguishing verberation, which was accompanied with pain, from pulsation which was attended with none. [17] But battery is, in some cases, justifiable or lawful; as where one who has authority, a parent or master, gives moderate correction to his child, his scholar, or his apprentice. So also on the principle of self-defense: for if one strikes me first, or even only assaults me, I may strike in my own defense; and, if sued for it, may plead son assault demesne [his own assault], or that it was the plaintiff’s own original assault that occasioned it. So likewise in defense of my goods or possession, if a man endeavors to deprive me of them, I may justify laying hands upon him to prevent him; and in case he persists with violence, I may proceed to beat him away. [18] Thus too in the exercise of an office, as that of church-warden or beadle, a man may lay hands upon another to turn him out of church, and prevent his disturbing the congregation [19] And, if sued for this or the like battery, he may set forth the whole case, and plead that he laid hands upon him gently, molliter manus imposuit, for this purpose. On account of these causes of justification, battery is defined to be the unlawful beating of another; for which the remedy is, as for assault, by action of trespass vi et armis : wherein the jury will give adequate damages. 4. By mayhem or wounding; which is an injury still more atrocious, and consists in violently depriving another of the use of a member proper for his defense in fight. This is a battery, attended with this aggravating circumstance, that thereby the party injured is forever disabled from making so good a defense against future external injuries, as he otherwise might have done. Among these defensive members are reckoned not only arms and legs, but a finger, an eye, and a fore-tooth, [20] and also some others. [21] But the loss of one of the jaw-teeth, the ear, or the nose, is no mayhem at common law; as they can be of no use in fighting. The same remedial action of trespass vi et armis lies also to recover damages for this injury; an injury, which (when wilful) no motive can justify, but necessary self-preservation. If the ear be cut off, treble damages is given by statute 37 Hen. VIII. c. 6. though this is not mayhem at common law. And here I must observe, that for these three last injuries, assault, battery, and mayhem, an indictment may be brought as well as an action; and frequently both are accordingly prosecuted: the one at the suit of the crown for the crime against the public; the other at the suit of the party injured, to make him a reparation in damages.

              4. INJURIES, affecting a man’s health, are where by any unwholesome practices of another a man sustains any apparent damage in his vigor or constitution. As by selling him bad provisions or wine; [22] by the exercise of a noisome trade, which infects the air in his neighborhood; [23] or by the neglect or unskillful management of his physician, surgeon, or apothecary. For it has been solemnly resolved, [24] that mala praxis [bad practice] is a great misdemeanor and offense at common law, whether it be for curiosity and experiment, or by neglect; because it breaks the trust which the party had placed in his physician, and tends to the patient’s destruction. Thus also, in the civil law, [25] neglect or want of skill in physicians and surgeons ” culpae adnumerantur; veluti si medicus curationem dereliquerit, male quempiam secuerit, aut perperam ei medicamentum dederit.” [“They are reckoned faults, as if a medical man neglect his patient, perform an amputation unskillfully, or administer medicine unadvisedly."] There are wrongs or injuries unaccompanied by force, for which there is a remedy in damages by a special action of trespass, upon the case. This action, of trespass, or transgression, on the case, is an universal remedy, given for all personal wrongs and injuries without force; so called, because the plaintiff’s whole case or cause of complaint is set forth at length in the original writ. [26] For though in general there are methods prescribed and forms of action previously settled, for redressing those wrongs which most usually occur, and in which the very act itself is immediately prejudicial or injurious to the plaintiff’s person or property, as battery, non-payment of debts, detaining one’s goods, or the like; yet where any special consequential damage arises which could not be foreseen and provided for in the ordinary course of justice, the party injured is allowed, both by common law and the statute of Westm. 2. c. 24. to bring a special action on his own case, by a writ formed according to the peculiar circumstances of his own particular grievance. [27] For wherever the common law gives a right or prohibits an injury, it also gives a remedy by action; [28] and therefore, wherever a new injury is done, a new method of remedy must be pursued. [29] And it is a settled distinction, [30] that where an act is done which is in itself an immediate injury to another’s person or property, there the remedy is usually by an action of trespass vi et armis : but where there is no act done, but only a culpable omission; or where the act is not immediately injurious, but only by consequence and collaterally; there no action of trespass vi et armis will lie, but an action on the special case, for the damages consequent on such omission or act.

              5. LASTLY; injuries affecting a man’s reputation or good name are, first, by malicious, scandalous, and slanderous words tending to his damage and derogation. As if a man, maliciously and falsely, utter any slander or false tale of another: which may either endanger him in law, by impeaching him of some heinous crime, as to say that a man has poisoned another, or is perjured; [31] or which may exclude him from society, as to charge him with having an infectious disease; or which may impair or hurt his trade or livelihood, as to call a tradesman a bankrupt, a physician a quack, or a lawyer a knave. [32] Words spoken in derogation of a peer, a judge, or other great officer of the realm, which are called scandalum magnatum [slander of the nobles], are held to be still more heinous; [33] and, though they be such as would not be actionable in the case of a common person, yet when spoken in disgrace of such high and respectable characters, they amount to an atrocious injury: which is redressed by an action on the case founded on many ancient statutes; [34] as well on behalf of the crown, to inflict the punishment of imprisonment on the slanderer, as on behalf of the party, to recover damages for the injury sustained. Words also tending to scandalize a magistrate, or person in a public trust, are reputed more highly injurious than when spoken of a private man. [35] It is said, that formerly no actions were brought for words, unless the slander was such, as (if true) would endanger the life of the object of it. [36] But, too great encouragement being given by this lenity to false and malicious slanderers, it is now held that for scandalous words of the several species before-mentioned, that may endanger a man in law, may exclude him from society, may impair his trade, or may affect a peer of the realm, a magistrate, or one in public trust, an action on the case may be had, without proving any particular damage to have happened, but merely upon the probability that it might happen. But with regard to words that do not thus apparently, and upon the face of them, import such defamation as will of course be injurious, it is necessary that the plaintiff should aver some particular damage to have happened; which is called laying his action with a per quod. As if I say that such a clergyman is a bastard, he cannot for this bring any action against me, unless he can show some special loss by it; in which case he may bring his action against me, for saying he was a bastard, per quod [for which] he lost the presentation to such a living. [37] In like manner to slander another man’s title, by spreading such injurious reports as, if true, would deprive him of his estate (as to call the issue in tail, or one who has land by descent, a bastard) is actionable, provided any special damage accrues to the proprietor thereby; as if he loses an opportunity of selling the land. [38] But mere scurrility, or opprobrious words, which neither in themselves import, nor are in fact attended with, any injurious effects, will not support an action. So scandals, which concern matters merely spiritual, as to call a man heretic or adulterer, are cognizable only in the ecclesiastical court; [39] unless any temporal damage ensues, which may be a foundation for a per quod. Words of heat and passion, as to call man rogue and rascal, if productive of no ill consequence, and not of any of the dangerous species before-mentioned, are not actionable: neither are words spoken in a friendly manner, as by way of advice, admonition, or concern, without any tincture or circumstance of ill will: for, in both these cases, they are not maliciously spoken, which is part of the definition of slander. [40] Neither (as was formerly hinted [41]) are any reflecting words made use of in legal proceedings, and pertinent to the cause in hand, a sufficient cause of action for slander. [42] Also if the defendant be able to justify, and prove the words to be true, no action will lie, [43] even though special damage has ensued: for then it is no slander or false tale. As if I can prove the tradesman a bankrupt, the physician a quack, the lawyer a knave, and the divine a heretic, this will destroy their respective actions; for though there may be damage sufficient accruing from it, yet, if the fact be true, it is damnum absque injuria [damage without injury]; and where there is no injury, the law gives no remedy. And this is agreeable to the reasoning of the civil law: [44] ” eum, qui nocentem infamat, non est aequum et bonum ob eam rem condemnari; delicta enim nocentium nota esse oportet et expedit.” [“It is not just and right that he who exposes the faults of a guilty person should be condemned on that account; for it is proper and expedient that the offences of the guilty should be known."]

              A SECOND way of affecting a man’s reputation is by printed or written libels, pictures, signs, and the like; which set him in an odious or ridiculous [45] light, and thereby diminish his reputation. With regard to libels in general, there are, as in many other cases, two remedies; one by indictment and another by action. The former for the public offense; for every libel has a tendency to break the peace, or provoke others to break it: which offense is the same whether the matter contained be true or false; and therefore the defendant, on an indictment for publishing a libel, is not allowed to allege the truth of it by way of justification. [46] But in the remedy by action on the case, which is to repair the party in damages for the injury done him, the defendant may, as for words spoken, justify the truth of the facts, and show that the plaintiff has received no injury at all. [47] What was said with regard to words spoken, will also hold in every particular with regard to libels by writing or printing, and the civil actions consequent thereupon: but as to signs or pictures, it seems necessary always to show, by proper innuendo’s and averments of the defendant’s meaning, the import and application of the scandal, and that some special damage has followed; otherwise it cannot appear, that such libel by picture was understood to be leveled at the plaintiff, or that it was attended with any actionable consequences.

              A THIRD way of destroying or injuring a man’s reputation is, by preferring malicious indictments or prosecutions against him; which, under the mask of justice and public spirit, are sometimes made the engines of private spite and enmity. For this however the law has given a very adequate remedy in damages, either by an action of conspiracy, [48] which cannot be brought but against two at the least; or, which is the more usual way, by a special action on the case for a false and malicious prosecution. [49] In order to carry on the former (which gives a recompense for the danger to which the party has been exposed) it is necessary that the plaintiff should obtain a copy of the record of his indictment and acquittal; but, in prosecutions for felony, it is usual to deny a copy of the indictment, where there is any, the least, probable cause to found such prosecution upon. [50] For it would be a very great discouragement to the public justice of the kingdom, if prosecutors, who had a tolerable ground of suspicion, were liable to be sued at law whenever their indictments miscarried. But an action for a malicious prosecution may be founded on such an indictment whereon no acquittal can be; as if it be rejected by the grand jury, or be coram non judice, or be insufficiently drawn. For it is not the danger of the plaintiff, but the scandal, vexation, and expense, upon which this action is founded. [51] However, any probable cause for preferring it is sufficient to justify the defendant.

              II. WE are next to consider the violation of the right of personal liberty. This is effected by the injury of false imprisonment, for which the law has not only decreed a punishment, as a heinous public crime, but has also given a private reparation to the party; as well by removing the actual confinement for the present, as, after it is over, by subjecting the wrongdoer to a civil action, on account of the damage sustained by the loss of time and liberty.

              TO constitute the injury of false imprisonment there are two points requisite: 1. The detention of the person; and, 2. The unlawfulness of such detention. Every confinement of the person is an imprisonment, whether it be in a common prison, or in a private house, or in the stocks, or even by forcibly detaining one in the public streets. [52] Unlawful, or false, imprisonment consists in such confinement or detention without sufficient authority: which authority may arise either from some process from the courts of justice; or from some warrant from a legal officer having power to commit, under his hand and seal, and expressing the cause of such commitment; [53] or from some other special cause warranted, for the necessity of the thing, either by common law, or act of parliament; such as the arresting of a felon by a private person without warrant, the impressing of mariners for the public service, or the apprehending of wagoners for misbehavior in the public service, or the apprehending of wagoners for misbehavior in the public highways. [54] False imprisonment also may arise by executing a lawful warrant or process at an unlawful time, as on a Sunday; [55] or in a place privileged from arrests, as in the verge of the king’s court. This is the injury. Let us next see the remedy: which is of two sorts; the one removing the injury, the other making satisfaction for it.

              THE means of removing the actual injury of false imprisonment, are fourfold. 1. By writ of mainprize. 2. By writ de odio et atia. 3. by writ de homine replegiando. 4. By writ of habeas corpus.

              1. THE writ of mainprize, manucaptio, is a writ directed to the sheriff, (either generally, when any man is imprisoned for a bailable offense, and bail has been refused; or specially, when the offense or cause of commitment is not properly bailable below) commanding him to take sureties for the prisoner’s appearance, usually called mainpernors, and to set him at large. [56] Mainpernors differ from bail, in that a man’s bail may imprison or surrender him up before the stipulated day of appearance; mainpernors can do neither, but are barely sureties for his appearance at the day: bail are only sureties, that the party be answerable for the special matter for which they stipulate; mainpernors are bound to produce him to answer all charge whatsoever. [57] 

              2. THE writ de odio et atia [of hatred and ill-will] was anciently used to be directed to the sheriff, commanding him to inquire whether a prisoner charged with murder was committed upon just cause of suspicion, or merely propter odium et atiam, for hatred and ill-will; and, if upon the inquisition due cause of suspicion did not appear, then there issued another writ for the sheriff to admit him to bail. This writ, according to Bracton, [58] ought not to be denied to any man; it being expressly ordered to be made out gratis, without any denial, by Magna Carta, c. 26. and statute Westm. 2. 13 Edw. I. c. 29. But the statute of Gloucester, 6 Edw. I. c. 9. restrained it in the case of killing by misadventure or self-defense, and the statute 28 Edw. III. c. 9. abolished it in all cases whatsoever: but as the statute 42 Edw. III. c. 1. repealed all statutes then in being, contrary to the great charter, Sir Edward Coke is of opinion [59] that the writ de otio et atia was thereby revived.

              3. THE writ de homine replegiando [of replevying a man] [60] lies to replevy a man out of prison, or out of the custody of any private person, (in the same manner that chattels taken in distress may be replevied, of which in the next chapter) upon giving security to the sheriff that the man shall be forthcoming to answer any charge against him. And, if the person be conveyed out of the sheriff’s jurisdiction, the sheriff may return that he is eloigned [removed], elongatus ; upon which a process issues (called a capias in withernam [take in reprisal]) to imprison the defendant himself, without bail or mainprize, [61] till he produces the party. But this writ is guarded with so many exceptions, [62] that it is not an effectual remedy in numerous instances, especially where the crown is concerned. The incapacity therefore of these three remedies to give complete relief in every case has almost entirely antiquated them, and has caused a general recourse to be had, in behalf of persons aggrieved by illegal imprisonment, to

              4. THE writ of habeas corpus [have the body], the most celebrated writ in the English law. Of this there are various kinds made use of by the courts at Westminster, for removing prisoners from one court into another for the more easy administration of justice. Such is the habeas corpus ad respondendum [have the body to answer], when a man has a course of action against one who is confined by the process of some inferior court; in order to remove the prisoner, and charge him with this new action in the courts above. [63] Such is that ad satisfaciendum [to satisfy], when a prisoner has had judgment against him in an action, and the plaintiff is desirous to bring him up to some superior court to charge him with process of execution. [64] Such also are those ad prosequendum, testificandum, deliberandum, deliberandum, &c. [to prosecute, testify, deliberate, etc.]; which issue when it is necessary to remove a prisoner, in order to prosecute or bear testimony in any court, or to be tried in the proper jurisdiction wherein the fact was committed. Such is, lastly the common writ ad faciendum et recipiendum [to do and receive], which issues out of any of the courts of Westminster-hall, when a person is sued in some inferior jurisdiction, and is desirous to remove the action into the superior court; commanding the inferior judges to produce the body of the defendant, together with the day and cause of his caption and detainer (whence the writ is frequently denominated an habeas corpus cum causa [have the body with the cause]) to do and receive whatsoever the king’s court shall consider in that behalf. This is a writ grantable of common right, without any motion in court; [65] and it instantly supersedes all proceedings in the court below. But, in order to prevent the surreptitious discharge of prisoners, it is ordered by statute 1 & 2 P. & M. c. 13. that no habeas corpus shall issue to remove any prisoner out of any jail, unless signed by some judge of the court out of which it is awarded. And, to avoid vexatious delays by removal of frivolous causes, it is enacted by statute 21 Jac. I. c. 23. that, where the judge of an inferior court of record is a barrister of three years standing, no cause shall be removed from thence by habeas corpus or other writ, after issue or demurrer deliberately joined: that no cause, if once remanded to the inferior court by writ of procedendo [proceeding] or otherwise, shall ever afterwards be again removed: and that no cause shall be removed at all, if the debt or damages laid in the declaration do not amount to the sum of five pounds. But an expedient [66] having been found out to elude the latter branch of the statute, by procuring a nominal plaintiff to bring another action for five pounds or upwards, (and then by the course of the court the habeas corpus removed both actions together) it is therefore enacted by statute 12 Geo. I. c. 29. that the inferior court may proceed in such actions as are under the value of five pounds, notwithstanding other actions may be brought against the same defendant to a greater amount.

              BUT the great and efficacious writ in all manner of illegal confinement, is that of habeas corpus ad subjiciendum [have the body to answer]; directed to the person detaining another; and commanding him to produce the body of the prisoner with the day and cause of his caption and detention, ad faciendum, subjiciendum, et recipiendum, to do, submit to, and receive, whatsoever the judge or court awarding such writ shall consider in that behalf. [67] This is a high prerogative writ, and therefore by the common law issuing out of the court of king’s bench not only in term-time, but also during the vacation, [68] by a fiat from the chief justice or any other of the judges, and running into all parts of the king’s dominions: for the king is at all times entitled to have an account, why the liberty of any of his subjects is restrained, [69] wherever that restraint may be inflicted. If it issues in vacation, it is usually returnable before the judge himself who awarded it, and he proceeds by himself thereon; [70] unless the term should intervene, and then it may be returned in court. [71] Indeed, if the party were privileged in the courts of common pleas and exchequer, as being an officer or suitor of the court, a habeas corpus ad subjiciendum might also have been awarded from thence: [72] and, if the cause of imprisonment were palpably illegal, they might have discharged him; [73] but, if he were committed for any criminal mater, they could only have remanded him, or taken bail for his appearance in the court of king’s bench; [74] which occasioned the common pleas to discountenance such applications. It has also been said, and by very respectable authorities, [75] that the like habeas corpus may issue out of the court of chancery in vacation: but, upon the famous application to lord Nottingham by Jenks, notwithstanding the most diligent searches, no precedent could be found where the chancellor had issued such a writ in vacation, [76] and therefore his lordship refused it.

              IN the court of king’s bench it was, and is still, necessary to apply for it by motion to the court, [77] as in the case of all other prerogative writs ( certiorari [notice given], prohibition, mandamus [we command], etc) which do not issue as of mere course, without showing some probable cause why the extraordinary power of the crown is called in to the party’s assistance. For, as was argued by lord chief justice Vaughan, [78] “it is granted on motion, because it cannot be had of course; and there is therefore no necessity to grant it: for the court ought to be satisfied that the party has a probable cause to be delivered.” And this seems the more reasonable, because (when once granted) the person to whom it is directed can return no satisfactory excuse for not bringing up the body of the prisoner. [79] So that, if it issued of mere course, without showing to the court or judge some reasonable ground for awarding it, a traitor or felon under sentence of death, a soldier or mariner in the king’s service, a wife, a child, a relation, or a domestic, confined for insanity or other prudential reasons, might obtain a temporary enlargement by suing out an habeas corpus, though sure to be remanded as soon as brought up to the court. And therefore Sir Edward Coke, when chief justice, did not scruple in 13 Jac. I. to deny a habeas corpus to one confined by the court of admiralty for piracy; there appearing, upon his own showing, sufficient grounds to confine him. [80] On the other hand, if a probable ground be shown, that the party is imprisoned without just cause, [81] and therefore has a right to be delivered, the writ of habeas corpus is then a writ of right, which “may not be denied, but ought to be granted to every man that is committed, or detained in prison, or otherwise restrained, though it be by the command of the king, the privy council, or any other.” [82] 

              IN a former part of these commentaries [83] we expatiated at large on the personal liberty of the subject. It was shown to be a natural inherent right, which could not be surrendered or forfeited unless by the commission of some great and atrocious crime, nor ought to be abridged in any case without the special permission of law. A doctrine coeval with the first rudiments of the English constitution; and handed down to us from our Saxon ancestors, notwithstanding all their struggles with the Danes, and the violence of the Norman conquest: asserted afterwards and confirmed by the conqueror himself and his descendants: and though sometimes a little impaired by the ferocity of the times, and the occasional despotism of jealous or usurping princes, yet established on the firmest basis by the provisions of Magna Carta, and a long succession of statutes enacted under Edward III. To assert an absolute exemption from imprisonment in all cases, is inconsistent with every idea of law and political society; and in the end would destroy all civil liberty, by rendering its protection impossible: but the glory of the English law consist in clearly defining the times, the causes, and the extent, when, wherefore, and to what degree, the imprisonment of the subject may be lawful. This induces an absolute necessity of expressing upon every commitment the reason for which it is made; that the court upon an habeas corpus may examine into its validity; and according to the circumstances of the case may discharge, admit to bail, or remand the prisoner.

              AND yet, early in the reign of Charles I, the court of king’s bench, relying on some arbitrary precedent (and those perhaps misunderstood) determined [84] that they could not upon an habeas corpus either bail or deliver a prisoner, though committed without any cause assigned, in case he was committed by the special command of the king, or by the lords of the privy council. This drew on a parliamentary inquiry, and produced the petition of right, 3 Car. I. which recites this illegal judgment, and enacts that no freeman hereafter shall be so imprisoned or detained. But when, in the following year, Mr. Selden and others were committed by the lords of the council, in pursuance of his majesty’s special command, under a general charge of “notable contempts and stirring up sedition against the king and government,” the judges delayed for two terms (including also the long vacation) to deliver an opinion how far such a charge was bailable. And, when at length they agreed that it was, they however annexed a condition of finding sureties for the good behavior, which still protracted their imprisonment; the chief justice, Sir Nicholas Hyde, at the same time declaring, [85] that “if they were again remanded for that cause, perhaps the court would not afterwards grant a habeas corpus, being already made acquainted with the cause of the imprisonment.” But this was heard with indignation and astonishment by every lawyer present; according to Mr. Selden’s own account of the matter, whose resentment was not cooled at the distance of four and twenty years. [86] 

              THESE pitiful evasions gave rise to the statute 16 Car. I. c. 10. §. 8. whereby it was enacted, that if any person be committed by the king himself in person, or by his privy council, or by any of the members thereof, he shall have granted unto him, without any delay upon any pretense whatsoever, a writ of habeas corpus, upon demand or motion made to the court of king’s bench or common pleas; who shall thereupon, within three court days after the return is made, examine and determine the legality of such commitment, and do what to justice shall appertain, in delivering, bailing, or remanding such prisoner, Yet still in the case of Jenks, before alluded to, [87] who in 1676 was committed by the king in council for a turbulent speech at Guildhall, [88] new shifts and devices were made use of to prevent his enlargement by law; the chief justice (as well as the chancellor) declining to award a writ of habeas corpus ad subjiciendum in vacation, though at last he thought proper to award the usual writs ad deliberandum, etc, whereby the prisoner was discharged at the Old Bailey. Other abuses had also crept into daily practice, which had in some measure defeated the benefit of this great constitutional remedy. The party imprisoning was at liberty to delay his obedience to the first writ, and might wait till a second and a third, called an alias and a pluries, were issued, before he produced the party: and many other vexatious shifts were practiced to detain state-prisoners in custody. But whoever will attentively consider the English history may observe, that the flagrant abuse of any power, by the crown or its minister, has always been productive of a struggle; which either discovers the exercise of that power to be contrary to law, or (if legal) restrains it for the future. This was the case in the present instance. The oppression of an obscure individual gave birth to the famous Habeas Corpus Act, 31 Car. II. c. 2. which is frequently considered as another Magna Carta [89] of the kingdom; and by consequence has also in subsequent times reduced the method of proceeding on these writs (though not within the reach of that statute, but issuing merely at the common law) to the true standard of law and liberty.

              THE statute itself enacts, 1. That the writ shall be returned and the prisoner brought up within a limited time according to the distance, not exceeding in any case twenty days. 2. That such writs shall be endorsed as granted in pursuance of this act, and signed by the person awarding them. [90] 3. That on complaint and request in writing by or on behalf of any person committed and charged with any crime (unless committed for treason or felony expressed in the warrant, or for suspicion of the same, or as accessory thereto before the fact, or convicted or charged in execution by legal process) the lord chancellor or any of the twelve judges, in vacation, upon viewing a copy of the warrant or affidavit that a copy is denied, shall (unless the party has neglected for two terms to apply to any court for his enlargement) award a habeas corpus for such prisoner, returnable immediately before himself or any other of the judges; and upon the return made shall discharge the party, if bailable, upon giving security to appear and answer to the accusation in the proper court of judicature. 4. That officers and keepers neglecting to make due returns, or not delivering to the prisoner of his agent within six hours after demand a copy of the warrant of commitment, or shifting the custody of a prisoner from one to another, without sufficient reason or authority (specified in the act) shall for the first offense forfeit 100£ and for the second offense 200£ to the party grieved, and be disabled to hold his office. 5. That no person, once delivered by habeas corpus, shall be recommitted for the same offense on penalty of 500£. 6. That every person committed for treason or felony shall, if he requires it the first week of the next term or the first day of the next session of oyer and terminer [hear and determine], be indicted in that term or session, or else admitted to bail; unless the king’s witnesses cannot be produced at that time: and if acquitted, or if not indicted and tried in the second term or session, he shall be discharged from his imprisonment for such imputed offense: but that no person, after the assizes shall be opened for the county in which he is detained, shall be removed by habeas corpus, till after the assizes are ended; but shall be left to the justice of the judges of assize. 7. That any such prisoner may move for and obtain his habeas corpus, as well out of the chancery or exchequer, as out of the king’s bench or common pleas; and the lord chancellor or judges denying the same, on sight of the warrant or oath that the same is refused, forfeit severally to the party grieved the sum of 500£. 8. That this writ of habeas corpus shall run into the counties palatine, cinque ports, and other privileged places, and the islands of Jersey and Guernsey. 9. That no inhabitant of England (except persons contracting, or convicts praying, to be transported; or having committed some capital offense in the place to which they are sent) shall be sent prisoner to Scotland, Ireland, Jersey, Guernsey, or any places beyond the seas, within or without the king’s dominions: on pain that the party committing, his advisors, aiders, and assistants shall forfeit to the party grieved a sum not less than 500£ to be recovered with treble costs; shall be disabled to bear any office of trust or profit; shall incur the penalties of praemunire [forewarning]; and shall be incapable of the king’s pardon.

              THIS is the substance of that great and important statute: which extends (we may observe) only to the case of commitments for such criminal charge, as can produce no inconvenience to public justice by a temporary enlargement of the prisoner: all other cases of unjust imprisonment being left to the habeas corpus at common law. But even upon writs at the common law it is now expected by the court, agreeable to ancient precedents [91] and the spirit of the act of parliament, that the writ should be immediately obeyed, without waiting for any alias or pluries; otherwise an attachment will issue. By which admirable regulations, judicial as well as parliamentary, the remedy is now complete for removing the injury of unjust and illegal confinement. A remedy the more necessary, because the oppression does not always arise from the ill-nature, but sometimes from the mere inattention, of government. For it frequently happens in foreign countries, (and has happened in England during temporary suspensions [92] of the statute) that persons apprehended upon suspicion have suffered a long imprisonment, merely because they were forgotten.

              THE satisfactory remedy for this injury of false imprisonment, is by an action of trespass, vi et armis, usually called an action of false imprisonment; which is generally, and almost unavoidably, accompanied with a charge of assault and battery also: and therein the party shall recover damages for the injury he has received; and also the defendant is, as for all other injuries committed with force, or vi et armis, liable to pay a fine to the king for the violation of the public peace.

              III. WITH regard to the third absolute right of individuals, or that of private property, though the enjoyment of it, when acquired, is strictly a personal right; yet as its nature and original, and the means of its acquisition or loss, fell more directly under our second general division, of the rights of things; and as, of course, the wrongs that affect these rights must be referred to the corresponding division in the present book of our commentaries; I conceive it will be more commodious and easy to consider together, rather than in a separate view, the injuries that may be offered to the enjoyment, as well as to the rights, of property. And therefore I shall here conclude the head of injuries affecting the absolute rights of individuals.

              WE are next to contemplate those which affect their relative rights; or such as are incident to persons considered as members of society, and connected to each other by various ties and relations: and, in particular, such injuries as may be done to persons under the four following relations; husband and wife, parent and child, guardian and ward, master and servant.

              I. INJURIES that may be offered to a person, considered as a husband, are principally three: abduction, or taking away a man’s wife; adultery, or criminal conversation with her; and beating or otherwise abusing her. 1. As to the first sort, abduction or taking her away, this may either be by fraud and persuasion, or open violence: though the law in both cases supposes force and constraint, the wife having no power to consent; and therefore gives a remedy by writ of ravishment, or action of trespass vi et armis, de uxore rapta et abducta [for ravishment and abduction of his wife]. [93] This action lay at the common law; and thereby the husband shall recover, not the possession [94] of his wife, but damages for taking her away: and by statute Westm. 1. 3 Edw. I. c. 13. the offender shall also be imprisoned two years, and be fined at the pleasure of the king. Both the king and the husband may therefore have this action: [95] and the husband is also entitled to recover damages in an action on the case against such as persuade and entice the wife to live separate from him without a sufficient cause. [96] The old law was so strict in this point, that, if one’s wife missed her way upon the road, it was not lawful for another man to take her into his house, unless she was benighted and in danger of being lost or drowned: [97] but a stranger might carry her behind him on horseback to market, to a justice of the peace for a warrant against her husband, or to the spiritual court to sue for a divorce. [98] 2. Adultery, or criminal conversation with a man’s wife, though it is, as a public crime, left by our laws to the coercion of the spiritual courts; yet, considered as a civil injury, (and surely there can be no greater) the law gives a satisfaction to the husband for it by an action of trespass vi et armis against the adulterer, wherein the damages recovered are usually very large and exemplary. But these are properly increased or diminished by circumstances; [99] as the rank and fortune of the plaintiff and defendant; the relation or connection between them; the seduction or otherwise of the wife, founded on her previous behavior and character; and the husband’s obligation by settlement or otherwise to provide for those children, which he cannot but suspect to be spurious. 3. The third injury is that of beating a man’s wife or otherwise ill using her; for which, if it be a common assault, battery, or imprisonment, the law gives the usual remedy to recover damages, by action of trespass vi et armis, which must be brought in the names of the husband and wife jointly: but if the beating or other maltreatment be very enormous, so that thereby the husband is deprived for any time of the company and assistance of his wife, the law then gives him a separate remedy by an action upon the case for this ill-usage, per quod consortium amisit [by which he lost his wife], in which he shall recover a satisfaction in damages. [100] 

              II. INJURIES that may be offered to a person considered in the relation of a parent were likewise of two kinds; 1. Abduction, or taking his children away; and 2. Marrying his son and heir without the father’s consent, whereby during the continuance of the military tenures he lost the value of his marriage. But this last injury is now ceased, together with the right upon which it was grounded: for, the father being no longer entitled to the value of the marriage, the marrying his heir does him no sort of injury, for which a civil action will lie. As to the other, of abduction or taking away the children from the father, that is also a matter of doubt whether it be a civil injury, or no; for, before the abolition of the tenure in chivalry, it was equally a doubt whether an action would lie for taking and carrying away any other child besides the heir: some holding that it would not, upon the supposition that the only ground or cause of action was losing the value of the heir’s marriage; and others holding that an action would lie for taking away any of the children, for that the parent has an interest in them all, to provide for their education. [101] If therefore before the abolition of these tenures it was an injury to the father to take away the rest of his children, as well as his heir, (as I am inclined to think it was) it still remains an injury, and is remediable by a writ of ravishment, or, action of trespass vi et armis, de filio, vel filia, rapto vel abducto [for the ravishment or abduction of the son or daughter]; [102] in the same manner as the husband may have it, on account of the abduction of his wife.

              III. OF a similar nature to the last is the relation of guardian and ward; and the like actions mutatis mutandis, as are given to fathers, the guardian also has for recovery of damages, when his ward is stolen or ravished away from him. [103] And though guardianship in chivalry is now totally abolished, which was the only beneficial kind of guardianship to the guardian, yet the guardian in socage was always [104] and is still entitled to an action of ravishment, if his ward or pupil be taken from him: but then he must account to his pupil for the damages which he so recovers. [105] And, as guardian in socage was also entitled at common law to a writ of right of ward, de custodia terrae et haeredis [for the custody of land and heir], in order to recover the possession and custody of the infant, [106] so I apprehend that he is still entitled to sue out this antiquated writ. But a more speedy and summary method of redressing all complaints relative to wards and guardians has of late obtained, by an application to the court of chancery; which is the supreme guardian, and has the superintendent jurisdiction, of all the infants in the kingdom. And it is expressly provided by statute 12 Car. II. c. 24. that testamentary guardians may maintain an action of ravishment or trespass, for recovery of any of their wards, and also for damages to be applied to the use and benefit of the infants. [107] 

              IV. To the relation between master and servant, and the rights accruing therefrom, there are two species of injuries incident. The one is, retaining a man’s hired servant before his time is expired; the other, beating or confining him in such a manner that he is not able to perform his work. As to the first; the retaining another person’s servant during the time he has agreed to serve his present master; this, as it is an ungentlemanlike, so it is also an illegal act. For every master has by his contract purchased for a valuable consideration the service of his domestics for a limited time: the inveigling or hiring his servant, which induces a breach of this contract, is therefore an injury to the master; and for that injury the law has given him a remedy by a special action on the case: and he may also have an action against the servant for the non-performance of his agreement. [108] But, if the new master were not apprized of the former contract, no action lies against him, [109] unless he refuse to restore the servant upon demand. The other point of injury, is that of beating, confining, or disabling a man’s servant, which depends upon the same principle as the last; viz. the property which the master has by his contract acquired in the labor of the servant. In this case, besides the remedy of an action of battery or imprisonment, which the servant himself as an individual may have against the aggressor, the master also, as a recompense for his immediate loss, may maintain an action of trespass, vi et armis ; in which he must allege and prove the special damage he has sustained by the beating of his servant, per quod servitium amisit [by which he lost his service]: [110] and then the jury will make him a proportionable pecuniary satisfaction. A similar practice to which, we find also to have obtained among the Athenians; where masters were entitled to an action against such as beat or ill treated their servants. [111] 

              WE may observe that, in these relative injuries, notice is only taken of the wrong done to the superior of the parties related, by the breach and dissolution of either the relation itself, or at least the advantages accruing therefrom; while the loss of the inferior by such injuries is totally unregarded. One reason for which may be this: that the inferior has no kind of property in the company, care, or assistance of the superior, as the superior is held to have in those of the inferior; and therefore the inferior can suffer no loss or injury. The wife cannot recover damages for beating her husband, for she has no separate interest in any thing during her coverture. The child has no property in his father or guardian; as they have in him, for the sake of giving him education and nurture. Yet the wife or the child, if the husband or parent be slain, have a peculiar species of criminal prosecution allowed them, in the nature of a civil satisfaction; which is called an appeal, and which will be considered in the next book. And so the servant, whose master is disabled, does not thereby lose his maintenance or wages. He had no property in his master; and, if he receives his part of the stipulated contract, he suffers no injury, and is therefore entitled to no action, for any battery or imprisonment which such master may happen to endure.
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              CHAPTER THE NINTH.

                Of Injuries to Personal Property↩

              IN the preceding chapter we considered the wrongs or injuries that affected the rights of persons, either considered as individuals, or as related to each other; and are at present to enter upon the discussion of such injuries as affect the rights of property, together with the remedies which the law has given to repair or redress them.

              AND here again we must follow our former division [1] of property into personal and real: personal, which consists in goods, money, and all other moveable chattels, and things thereunto incident; a property, which may attend a man’s person wherever he goes, and from thence receives its denomination: and real property, which consists of such things as are permanent, fixed, and immoveable; as lands, tenements, and hereditaments of all kinds, which are not annexed to the person, nor can be moved from the place in which they subsist.

              FIRST then we are to consider the injuries that may be offered to the rights of personal property; and, of these, first the rights of personal property in possession, and then those that are in action only. [2] 

              I. THE rights of personal property in possession are liable to two species of injuries: the amotion [removal] or deprivation of that possession; and the abuse or damage of the chattels, while the possession continues in the legal owner. The former, or deprivation of possession, is also divisible into two branches; the unjust and unlawful taking them away; and the unjust detaining them, though the original taking might be lawful.

              1. AND first of an unlawful taking. The right of property in all external things being solely acquired by occupancy, as has been formerly stated, and preserved and transferred by grants, deeds, and wills, which are a continuation of that occupancy; it follows as a necessary consequence, that when I once have gained a rightful possession of any goods or chattels, either by fraud or force dispossesses me of them is guilty of a transgression against the law of society, which is a kind of secondary law of nature. For there must be an end of all social commerce between man and man, unless private possessions be secured from unjust invasions: and, if an acquisition of goods by either force or fraud were allowed to be a sufficient title, all property would soon be confined to the most strong, or the most cunning; and the weak and simpleminded part of mankind (which is by far the most numerous division) could never be secure of their possessions.

              THE wrongful taking of goods being thus most clearly an injury, the next consideration is, what remedy the law of England has given for it. And this is, in the first place, the restitution of the goods themselves so wrongfully taken, with damages for the loss sustained by such unjust invasion; which is effected by action of replevin: an institution, which the mirror [3] ascribes to Glanvil, chief justice to king Henry the second. This obtains only in one instance of an unlawful taking, that of a wrongful distress; and this and the action of detinue (of which I shall presently say more) are almost the only actions, in which the actual specific possession of the identical personal chattel is restored to the proper owner. For things personal are looked upon by the law as of a nature so transitory and perishable, that it is for the most part impossible either to ascertain their identity, or to restore them in the same condition as when they came to the hands of the wrongful possessor. And, since it is a maxim that ” lex neminem cogit ad vana, seu impossibilia “ [“the law compels no one to do things which are either useless or impossible”], it therefore contents itself in general with restoring, not the thing itself, but a pecuniary equivalent to the party injured; by giving him a satisfaction in damages. But in the case of a distress, the goods are from the first taking in the custody of the law, and not merely in that of the distrainor; and therefore they may not only be identified, but also restored to the first possessor, without any material change in their condition. And, being thus in the custody of the law, the taking them back by force is looked upon as an atrocious injury, and denominated a rescous, for which the distrainor has a remedy in damages, either by writ of rescous, [4] in case they were going to the pound, or by writ de parco fracto, or pound-breach, [5] in case they were actually impounded. He may also at his option bring an action on the case for this injury: and shall therein, if the distress were taken for rent, recover treble damages. [6] The term, rescous, is likewise applied to the forcible delivery so a defendant, when arrested, from the officer who is carrying him to prison. In which circumstances the plaintiff has a similar remedy by action on the case, or of rescous : [7] or, if the sheriff makes a return of such rescous to the court out of which the process issued, the rescuer will be punished by attachment. [8] 

              AN action of replevin, the regular way of contesting the validity of the transaction, is founded, I said, upon a distress taken wrongfully and without sufficient cause: being a re-delivery of the pledge, [9] or thing taken in distress, to the owner; upon his giving security to try the right of the distress, and to restore it if the right be adjudged against him. [10] And formerly, when the party distrained upon intended to dispute the right of the distress, he had no other process by the old common law than by a writ of replevin, replegiari facias [cause to be replevied]; [11] which issued out of chancery, commanding the sheriff to deliver the distress to the owner, and afterwards to do justice in respect of the matter in dispute in his own county-court. But this being a tedious method of proceeding, the beasts or other goods were long detained from the owner, to his great loss and damage. [12] For which reason the statute of Marlbridge [13] directs, that (without suing a writ out of the chancery) the sheriff, immediately upon complaint to him made, shall proceed to replevy the goods. And, for the greater ease of the parties, it is farther provided by statute 1 P. & M. c. 12. that the sheriff shall make at least four deputies in each county, for the sole purpose of making replevins. Upon application therefore, either to the sheriff, or one of his said deputies, security is to be given, in pursuance of the statute of Westm. 2. 13 Edw. I. c. 2. 1. That the party replevying will pursue his action against the distrainor, for which purpose he puts in plegios de prosequendo, or pledges to prosecute; and, 2. That if the right be determined against him, he will return the distress again; for which purpose he is also bound to find plegios de retorno habendo [pledges to have the return]. Besides these pledges, which are merely discretionary in the sheriff, the statute 11 Geo. II. c. 19. requires that the officer, granting a replevin on a distress for rent, shall take a bond with two sureties in a sum of double the value of the goods distrained; which bond shall be assigned to the avowant of person making cognizance, on request made to the sheriff; and, if forfeited, may be sued in the name of the assignee. And certainly, as the end of all distresses is only to compel the party distrained upon to satisfy the debt or duty owing from him, this end is as well answered by such sufficient sureties as by retaining the very distress, which might frequently occasion great inconvenience to the owner; and that the law never wantonly inflicts. The sheriff, on receiving such security, is immediately, by his officers, to cause the chattels taken in distress to be restored into the possession of the party distrained upon; unless the distrainor claims a property in the goods so taken. For if, by this method of distress, the distrainor happens to come again into possession of his own property in goods which before he had lost, the law allows him to keep them, without any reference to the manner by which he thus has regained possession; being a kind of personal remitter. [14] If therefore the distrainor claims any such property, the party replevying must sue out a writ de proprietate probanda [for proving ownership], in which the sheriff is to try, by an inquest, in whom the property previous to the distress subsisted. [15] And if it be found to be in the distrainor, the sheriff can proceed no farther; but must return the claim of property to the court of king’s bench or common pleas, to be the farther prosecuted, if thought advisable, and there finally determined. [16] 

              BUT if no claim of property be put in, or if (upon trial) the sheriff’s inquest determines it against the distrainor; then the sheriff is to replevy the goods (making use of even force, if the distrainor makes resistance [17]) in case the goods be found within his county. But if the distress be carried out of the county, or concealed, then the sheriff may return that the goods, or beasts, are eloigned, elongata, carried to a distance, to places to him unknown: and thereupon the party replevying shall have a writ of capias in withernam [take in reprisal], or in vetito namio ; a term which signifies a second or reciprocal distress, [18] in lieu of the first which was eloigned. It is therefore a command to the sheriff to take other goods, of the distrainor, in lieu of the distress formerly taken, and eloigned, or withheld from the owner. [19] So that here is now distress against distress; one being taken to answer the other, by way of reprisal, [20] and as a punishment for the illegal behavior of the original distrainor. For which reason goods taken in withernam cannot be replevied, till the original distress is forth-coming. [21] 

              BUT, in common cases, the goods are delivered back to the party replevying, who is then bound to bring his action of replevin; which may be prosecuted in the county court, be the distress of what value it may. [22] But either party may remove it to the superior courts; the plaintiff at pleasure, the defendant upon reasonable cause: [23] and also if in the course of proceeding any right of freehold comes in question, the sheriff can proceed no farther; [24] so that it is usual to carry it up in the first instance to the courts of Westminster-hall. Upon this action brought, the distrainor, who is now the defendant, makes avowry; that is, he avows taking the distress in his own right, or the right of his wife; [25] and sets forth the season of it, as for rent arrere, damage done, or other cause: or else, if he justifies in another’s right, as his bailiff or servant, he is said to make cognizance; that is, he acknowledges the taking, but insists that such taking was legal, as he acted by the command of one who had a right to distrain: and on the truth and legal merits of this avowry or cognizance the cause is determined. If it be determined for the plaintiff; viz. that the distress was wrongfully taken; he has already got his goods back into his own possession, and shall keep them, and moreover recover damages. [26] But if the defendant prevails, and obtains judgment that the distress was legal, then he shall have a writ de retorno habendo, whereby the goods or chattels (which were distrained and then replevied) are returned again into his custody; to be sold, or otherwise disposed of, as if no replevin had been made. Or, in case of rent-arrere, he may have a writ to inquire into the value of the distress by a jury, and shall recover the amount of it in damages, if less than the arrear of rent; or, if more, then so much as shall be equal to such arrear: and, if the distress be insufficient, he may take a farther distress or distresses: [27] but otherwise, if, pending a replevin for a former distress, a man distrains again for the same rent or service, then the party is not driven to his action of replevin, but shall have writ of recaption, [28] and recover damages for the defendant’s contempt of the process of the law.

              IN like manner, other remedies for other unlawful taking of a man’s goods consist only in recovering a satisfaction in damages. As if a man take the goods of another out of his actual or virtual possession, without having a lawful title so to do, it is an injury; which, though it does not amount to felony unless it be done animo furandi [with intent to steal], is nevertheless a transgression, for which an action of trespass vi et armis [by force and arms] will lie; wherein the plaintiff shall not recover the thing itself, but only damages for the loss of it. Or, if committed without force, the party may, at his choice have another remedy in damages by action of trover and conversion, of which I shall presently say more.

              2. DEPRIVATION of possession may also be by an unjust detainer of another’s goods, though the original taking was lawful. As if I distrain another’s cattle damage-feasant, and he tenders me sufficient amends; now, though the original taking was lawful, my subsequent detainment of them after tender of amends is wrongful, and he shall have an action of replevin against me to recover them: [29] in which he shall recover damages only for the detention and not for the caption, because the original taking was lawful. Or, if I lend a man a horse, and he afterwards refuses to restore it, this injury consists in the detaining, and not in the original taking, and the regular method for me to recover possession is by action of detinue [to detain]. [30] In this action, of detinue, it is necessary to ascertain the thing detained, in such manner as that it may be specifically known and recovered. Therefore it cannot be brought for money, corn, or the like: for that cannot be known from other money or corn; unless it be in a bag or a sack, for then it may be distinguishably marked. In order therefore to ground an action of detinue, which is only for the detaining, these points are necessary: [31] 1. That the defendant came lawfully by the goods, as either by delivery to him, or finding them; 2. That the plaintiff have a property; 3. That the goods themselves be of some value; and 4. That they be ascertained in point of identity. But there is one disadvantage which attends this action; viz. that the defendant is herein permitted to wage his law, that is, to exculpate himself by oath, [32] and thereby defeat the plaintiff of his remedy: which privilege is grounded on the confidence originally reposed in the bailee by the bailor, in the borrower by the lender, and the like; from whence arose a strong presumptive evidence, that in the plaintiff’s own opinion the defendant was worthy of credit. But for this reason the action itself is of late much disused, and has given place to the action of trover.

              THIS action, of trover and conversion, was in its original an action of trespass upon the case, for recovery of damages against such person as had found another’s goods, and refused to deliver them on demand, but converted them to his own use; from which finding and converting it is called an action of trover and conversion. The freedom of this action from wager of law, and the less degree of certainty requisite in describing the goods, [33] gave it so considerable an advantage over the action of detinue, that by a fiction of law actions of trover were at length permitted to be brought against any man, who had in his possession by any means whatsoever the personal goods of another, and sold them or used them without the consent of the owner, or refused to deliver them when demanded. The injury lies in the conversion: for any man may take the goods of another into possession, if he finds them; but no finder is allowed to acquire a property therein, unless the owner be forever unknown: [34] and therefore he must not convert them to his own use, which the law presumes him to do, if he refuses to restore them to the owner; for which reason such refusal alone is, prima facie, sufficient evidence of a conversion. [35] The fact of the finding, or trover, is therefore now totally immaterial: for the plaintiff needs only to suggest (as words of form) that he lost such goods, and that the defendant found them; and, if he proves that the goods are his property, and that the defendant had them in his possession, it is sufficient. But a conversion must be fully proved: and then in this action the plaintiff shall recover damages, equal to the value of the thing converted, but not the thing itself; which nothing will recover but an action of detinue or replevin.

              As to the damage that may be offered to things personal, while in the possession of the owner, as hunting a man’s deer, shooting his dogs, poisoning his cattle, or in any wise taking from the value of any of his chattels, or making them in a worse condition than before, these are injuries too obvious to need explication. I have only therefore to mention the remedies given by the law to redress them, which are in two shapes: by action of trespass wi et armis, where the act is in itself immediately injurious to another’s property, and therefore necessarily accompanied with some degree of force; and by special action on the case, where the act is in itself indifferent, and the injury only consequential, and therefore arising without any breach of the peace. In both of which suits the plaintiff shall recover damages, in proportion to the injury which he proves that his property has sustained. And it is not material whether the damage be done by the defendant himself, or his servants by his direction; for the action will lie against the master as well as the servant. [36] And, if a man keeps a dog or other brute animal, used to do mischief, as by worrying sheep, or the like, the owner must answer for the consequence, if he knows of such evil habit. [37] 

              II. HITHERTO of injuries affecting the right of things personal, in possession. We are next to consider those which regard things in action only; or such rights as are founded on, and arise from contracts; the nature and several divisions of which were explained in the preceding volume. [38] The violation, or non-performance, of these contracts might be extended into as great a variety of wrongs, as the rights which we then considered: but I shall now endeavor to reduce them into a narrow compass, by here making only a twofold division of contracts; viz. contracts express, and contracts implied; and considering the injuries that arise from the violation of each, and their respective remedies.

              EXPRESS contracts include three distinct species, debts, covenants, and promises.

              1. THE legal acceptation of debt is, a sum of money due by certain and express agreement. As, by a bond for a determinate sum; a bill or note; a special bargain; or a rent reserved on a lease; where the quantity is fixed and unalterable, and does not depend upon any after-calculation to settle it. The non-payment of these is an injury, for which the proper remedy is by action of debt, [39] to compel the performance of the contract and recover the specific sum due. [40] This is the shortest and surest remedy; particularly where the debt arises upon a specialty, that is, upon a deed or instrument under seal. So also, if I verbally agree to pay a man a certain price for a certain parcel of goods, and fail in the performance, an action of debt lies against me; [41] for this is also a determinate contract: but if I agree for no settled price, I am not liable to an action of debt, but a special action on the case, according to the nature of my contract. And indeed actions of debt are now seldom brought but upon special contracts under seal: wherein the sum due is clearly and precisely expressed: for in case of such an action upon a simple contract, the plaintiff labors under two difficulties. First, the defendant has here the same advantage as in an action of detinue, that of waging his law, or purging himself of the debt the plaintiff must recover the whole debt he claims, or nothing at all. For the debt is one single cause of action, fixed and determined; and which therefore, if the proof varies from the claim, cannot be looked upon as the same contract whereof the performance is sued for. If therefore I bring an action of debt for 30£ I am not at liberty to prove a debt of 20£ and recover a verdict thereon; [42] any more than if I bring an action of detinue for a horse, I can thereby recover an ox. For I fail in the proof of that contract, which my action or complaint has alleged to be specific, express, and determinate. But in an action on the case, on what is called an indebitatus assumpsit [debt undertaken], which is not brought to compel a specific performance of the contract, but to recover damages for its non-performance, the implied assumpsit [undertaking], and consequently the damages for the breach of it, are in their nature indeterminate; and will therefore adapt and proportion themselves to the truth of the case which shall be proved, without being confined to the precise demand stated in the declaration. For if any debt be proved, however less than the sum demanded, the law will raise a promise pro tanto [for so much], and the damages will of course be proportioned to the actual debt. So that I may declare that the defendant, being indebted to me in 30£ undertook or promised to pay it, but failed; and lay my damages arising from such failure at what sum I please: and the jury will, according to the nature of my proof, allow me either the whole in damages, or any inferior sum.

              THE form of the writ of debt is sometimes in the debet and detinet [owes and detains], and sometimes in the detinet only: that is, the writ states, either that the defendant owes and unjustly detains the debt or thing in question, or only that he unjustly detains it. It is brought in the debet as well as detinet, when sued by one of the original contracting parties who personally gave the credit, against the other who personally incurred the debt, as by the obligee against the obligor, the landlord against the tenant, etc. But, if it be brought by or against an executor for a duty due to or from the testator, this, not being his own debt, shall be sued for in the detinet only. [43] So also if the action be for goods, for corn, or an horse, the writ shall be in the detinet only; for nothing but a sum of money, for which I have personally contracted, is properly considered as my debt. And indeed a writ of debt in the detinet only, is neither more nor less than a mere writ of detinue : it might therefore perhaps be more easy (instead of distinguishing between the debet and detinet, and the detinet only, in an action of debt) to say at once that in the one case an action of debt may be had, in the other an action of detinue.

              2. A COVENANT also, contained in a deed, to do a direct act or to omit one, is another species of express contracts, the violation or breach of which is a civil injury. As if a man covenants to be at York by such a day, or not to exercise a trade in a particular place, and is not at York at the time appointed, or carries on his trade in the place forbidden, these are direct breaches of his covenant; and may be perhaps greatly to the disadvantage and loss of the covenantee. The remedy for this is by writ of covenant; [44] which directs the sheriff to command the defendant generally to keep his covenant with the plaintiff (without specifying the nature of the covenant) or show good cause to the contrary: and if he continues refractory, or the covenant is already so broken that it cannot now be specifically performed, then the subsequent proceedings set forth with precision the covenant, the breach, and the loss which has happened thereby; whereupon the jury will give damages, in proportion to the injury sustained by the plaintiff, and occasioned by such breach of the defendant’s contract.

              THERE is one species of covenant, of a different nature from the rest; and that is a covenant real, to convey or dispose of lands, which seems to be partly of a personal and partly of a real nature. [45] For this the remedy is by a special writ of covenant, for a specific performance of the contract, concerning certain lands particularly described in the writ. It therefore directs the sheriff to command the defendant, here called the deforciant, to keep the covenant made between the plaintiff and him concerning the identical lands in question: and upon this process it is that fines of land are usually levied at common law; [46] the plaintiff, or person to whom the fine is levied, bringing a writ of covenant, in which he suggests some agreement to have been made between him and the deforciant, touching those particular lands, for the completion of which he brings this action. And, for the end of this supposed difference, the fine or finalis concordia [final agreement] is made, whereby the deforciant (now called the cognizor) acknowledges the tenements to be the right of the plaintiff, now called the cognizee. And moreover, as leases for years were formerly considered only as contracts [47] or covenants for the enjoyment of the rents and profits, and not as the conveyance of any real interest in the land, the ancient remedy for the lessee, if ejected, was by writ of covenant against the lessor, to recover the term (if in being) and damages, in case the ouster was committed by the lessor himself; or, if the term was expired, or the ouster was committed by a stranger, then to recover damages only. [48] 

              3. A PROMISE is in the nature of a verbal covenant, and wants nothing but the solemnity of writing and sealing to make it absolutely the same. If therefore it be to do any explicit act, it is an express contract, as much as any covenant; and the breach of it is an equal injury. The remedy indeed is not exactly the same: since instead of an action of covenant, there only lies an action upon the case, for what is called the assumpsit or undertaking of the defendant; the failure of performing which is the wrong or injury done to the plaintiff, the damages whereof a jury are to estimate and settle. As if a builder promises, undertakes, or assumes to Caius, that he will build and cover his house within a time limited, and fails to do it; Caius has an action on the case against the builder, for this breach of his express promise, undertaking, or assumpsit ; and shall recover a pecuniary satisfaction for the injury sustained by such delay. So also in the case before-mentioned, of a debt by simple contract, if the debtor promises to pay it and does not, this breach of promise entitles the creditor to his action on the case, instead of being driven to an action of debt. Thus likewise a promissory note, or note of hand not under seal, to pay money at a day certain, is an express assumpsit ; and the payee at common law, or by custom and act of parliament the endorsee, [49] may recover the value of the note in damages, if it remains unpaid. Some agreements indeed, though never so expressly made, are deemed of so important a nature, that they ought not to rest in verbal promise only, which cannot be proved but by the memory (which sometimes will induce the perjury) of witnesses. To prevent which, the statute of frauds and perjuries, 29 Car. II. c. 3. enacts, that in the five following cases no verbal promise shall be sufficient no ground an action upon, but at the least some note or memorandum of it shall be made in writing, and signed by the party to be charged therewith: 1. Where an executor or administrator promises to answer damages out of his own estate. 2. Where a man undertakes to answer for the debt, default, or miscarriage of another. 3. Where any agreement is made, upon consideration of marriage. 4. Where any contract or sale is made of lands, tenements, or hereditaments, or any interest therein. 5. And, lastly, where there is any agreement that is not to be performed within a year from the making thereof. In all these cases a mere verbal assumpsit is void.

              FROM these express contracts the transition is easy to those that are only implied by law. Which are such as reason and justice dictate, and which therefore the law presumes that every man has contracted to perform; and, upon this presumption, makes him answerable to such persons, as suffer by his non-performance.

              OF this nature are, first, such as are necessarily implied by the fundamental constitution of government, to which every man is a contracting party. And thus it is that every person is bound and has virtually agreed to pay such particular sums of money, as are charged on him by the sentence, or assessed by the interpretation, of the law. For it is part of the original contract, entered into by all mankind who partake the benefits of society, to submit in all points to the municipal constitutions and local ordinances of that state, of which each individual is a member. Whatever therefore the laws order any one to pay, that becomes instantly a debt, which he has beforehand contracted to discharge. And this implied agreement it is, that gives the plaintiff a right to institute a second action, founded merely on the general contract, in order to recover such damages, or sum of money, as are assessed by the jury and adjudged by the court to be due from the defendant to the plaintiff in any former action. So that if he has once obtained a judgment against another for a certain sum, and neglects to take out execution thereupon, he may afterwards bring an action of debt upon this judgment, [50] and shall not be put upon the proof of the original cause of action; but upon showing the judgment once obtained, still in full force, and yet unsatisfied, the law immediately implies, that by the original contract of society the defendant has contracted a debt, and is bound to pay it. This method seems to have been invented, when real actions were more in use than at present, and damages were permitted to be recovered thereon; in order to have the benefit of a writ of capias to take the defendant’s body in execution for those damages, which process was allowable in an action of debt (in consequence of the statute 25 Edw. III. c. 17.) but not in an action real. Wherefore, since the disuse of those real actions, actions of debt upon judgment in personal suits have been pretty much discountenanced by the courts, as being generally vexatious and oppressive, by harassing the defendant with the costs of two actions instead of one.

              ON the same principle it is, (of an implied original contract to submit to the rules of the community, whereof we are members) that a forfeiture imposed by the by-laws and private ordinances of a corporation upon any that belong to the body, or an amercement set in a court-leet or court-baron upon any of the suitors to the court (for otherwise it will not be binding [51]) immediately create a debt in the eye of the law: and such forfeiture or amercement, if unpaid, work an injury to the party or parties entitled to receive it; for which the remedy is by action of debt. [52] 

              THE same reason may with equal justice be applied to all penal statues, that is, such acts of parliament whereby a forfeiture is inflicted for transgressing the provisions therein enacted. The party offending is here bound by the fundamental contract of society to obey the directions of the legislature, and pay the forfeiture incurred to such persons as the law requires. The usual application of this forfeiture is either to the party grieved, or else to any of the king’s subjects in general. Of the former sort is the forfeiture inflicted by the statute of Winchester [53] (explained and enforced by several subsequent statutes [54]) upon the hundred wherein a man is robbed, which is meant to oblige the hundredors to make hue and cry after the felon; for, if they take him, they stand excused. But otherwise the party robbed is entitled to prosecute them, by a special action on the case, for damages equivalent to his loss. And of the same nature is the action given by statute 9 Geo. I. c. 22. commonly called the black act, against the inhabitants of any hundred, in order to make satisfaction in damages to all persons who have suffered by the offenses enumerated and made felony by that act. But, more usually, these forfeitures created by statute are given at large, to any common informer; or, in other words, to any such person or persons as will sue for the same: and hence such actions are called popular actions, because they are given to the people in general. [55] Sometimes one part is given to the king, to the poor, or to some public use, and the other part to the informer or prosecutor; and then the suit is called a qui tam action, because it is brought by a person ” qui tam pro domino rege, &c, quam pro seipso in hac parte sequitur.” [“Who prosecutes this suit as well for the king, etc. as for himself."] If the king therefore himself commences this suit, he shall have the whole forfeiture. [56] But if any one has begun a qui tam, or popular, action, no other person can pursue it; and the verdict passed upon the defendant in the first suit is a bar to all others, and conclusive even to the king himself. This has frequently occasioned offenders to procure their own friends to begin a suit, in order to forestall and prevent other actions: which practice is in some measure prevented by a statute made in the reign of a very sharp-sighted prince in penal laws; 4 Hen. VII. c. 20. which enacts, that no recovery, otherwise than by verdict, obtained by collusion in an action popular, shall be a bar to any other action prosecuted bona fide. A provision, that seems borrowed from the rule of the Roman law, that if a person was acquitted of any accusation, merely by the prevarication of the accuser, a new prosecution might be commenced against him. [57] 

              A SECOND class, of implied contracts, are such as do not arise from the express determination of any court, or the positive direction of any statute; but from natural reason, and the just construction of law. Which class extends to all presumptive undertakings or assumpsit s; which, though never perhaps actually made, yet constantly arise from this general implication and intendment of the courts of judicature, that every man has engaged to perform what his duty or justice requires. Thus,

              1. IF I employ a person to transact any business for me, or perform any work, the law implies that I undertook, or assumed to pay him so much as his labor deserved. And if I neglect to make him amends, he has a remedy for this injury by bringing his action on the case upon this implied assumpsit ; wherein he is at liberty to suggest that I promised to pay him so much as he reasonably deserved, and then to aver that his trouble was really worth such a particular sum, which the defendant has omitted to pay. But this valuation of his trouble is submitted to the determination of a jury; who will assess such a sum in damages as they think he really merited. This is called an assumpsit on a quantum meruit [amount merited].

              2. THERE is also an implied assumpsit on a quantum valebat [amount it is worth], which is very similar to the former; being only where one takes up goods or wares of a tradesman, without expressly agreeing for the price. There the law concludes, that both parties did intentionally agree, that the real value of the goods should be paid; and an action on the case may be brought accordingly, if the vendee refuses to pay that value.

              3. A THIRD species of implied assumpsits is when one has had and received money of another’s, without any valuable consideration given on the receiver’s part: for the law construes this to be money had and received for the use of the owner only; and implies that the person so receiving promised and undertook to account for it to the true proprietor. And, if he unjustly detains it, an action on the case lies against him for the breach of such implied promise and undertaking; and he will be made to repair the owner in damages, equivalent to what he has detained in such violation of his promise. This is a very extensive and beneficial remedy, applicable to almost every case where the defendant has received money which ex aequo et bono [by equity and right] he ought to refund. It lies for money paid by mistake, or on a consideration which happens to fail, or through imposition, extortion, or oppression, or where undue advantage is taken of the plaintiff’s situation. [58] 

              4. WHERE a person has laid out and expended his own money for the use of another, at his request, the law implies a promise of repayment, and an action will lie on this assumpsit. [59] 

              5. LIKEWISE, fifthly, upon a stated account between two merchants, or other persons, the law implies that he against whom the balance appears has engaged to pay it to the other; though there be not any actual promise. And from this implication it is frequent for actions on the case to be brought, declaring that the plaintiff and defendant had settled their accounts together, insimul computassent, (which gives name to this species of assumpsit) and that the defendant engaged to pay the plaintiff the balance, but has since neglected to do it. But if no account has been made up, then the legal remedy is by bringing a writ of account, de computo ; [60] commanding the defendant to render a just account to the plaintiff, or show the court good cause to the contrary. In this action, if the plaintiff succeeds, there are two judgments: the first is, that the defendant do account ( quod computet) before auditors appointed by the court; and, when such account is finished, then the second judgment is, that he do pay the plaintiff so much as he is found in arrear. This action, by the old common law, [61] lay only against the parties themselves, and not their executors; because matters of account rested solely in their own knowledge. But this defect, after many fruitless attempts in parliament, was at last remedied by statute 4 Ann. c. 16. which gives an action of account against the executors and administrators. But however it is found by experience, that the most ready and effectual way to settle these matters of account is by bill in a court of equity, where a discovery may be had on the defendant’s oath, without relying merely on the evidence which the plaintiff may be able to produce. Wherefore actions of account, to compel a man to bring in and settle his accounts, are now very seldom used; though, when an account is once stated, nothing is more common than an action upon the implied assumpsit to pay the balance.

              6. THE last class of contracts, implied by reason and construction of law, arises upon this supposition, that every one who undertakes any office, employment, trust, or duty, contracts with those who employ or entrust him, to perform it with integrity, diligence, and skill. And, if by his want of either of those qualities any injury accrues to individuals, they have therefore their remedy in damages by a special action on the case. A few instances will fully illustrate this matter. If an officer of the public is guilty of neglect of duty, or a palpable breach of it, of non-feasance or of mis-feasance; as, if the sheriff does not execute a writ sent to him, or if he willfully makes a false return thereof; in both these cases the party aggrieved shall have an action on the case, for damages to be assessed by a jury. [62] If a sheriff or jailer suffers a prisoner, who is taken upon mesne process (that is, during the pendency of a suit) to escape, he is liable to an action on the case. [63] But if after judgment, a jailer or a sheriff permits a debtor to escape, who is charged in execution for a certain sum; the debt immediately becomes his own, and he is compellable by action of debt, being for a sum liquidated and ascertained, to satisfy the creditor his whole demand: which doctrine is grounded [64] on the equity of the statutes of Westm. 2. 13 Edw. I. c. 11. and 1 Ric. II. c. 12. An advocate or attorney that betray the cause of their client, or, being retained, neglect to appear at the trial, by which the cause miscarries, are liable to an action on the case, for a reparation to their injured client. [65] There is also in law always an implied contract with a common inn-keeper, to secure his guest’s goods in his inn; with a common carrier or bargemaster, to be answerable for the goods he carries; with a common farrier, that he shoes a horse well, without laming him; with a common tailor, or other workman, that he performs his business in a workmanlike manner: in which if they fail, an action on the case lies to recover damages for such breach of their general undertaking. [66] But if I employ a person to transact any of these concerns, whose common profession and business it is not, the law implies no such general undertaking; but in order to charge him with damages, a special agreement is required. Also if an inn-keeper, or other victualer, hangs out a sign and opens his house for travelers, it is an implied engagement to entertain all persons who travel that way; and upon this universal assumpsit an action on the case will lie against him for damages, if he without good reason refuses to admit a traveler. [67] If any one cheats me with false cards or dice, or by false weights and measures, or by selling me one commodity for another, an action on the case also lies against him for damages, upon the contract which the law always implies, that every transaction is fair and honest. [68] In contracts likewise for sales, it is constantly understood that the seller undertakes that the commodity he sells is his own; and if it proves otherwise, an action on the case lies against him to exact damages for this deceit. In contracts for provisions it is always implied that they are wholesome; and, if they be not, the same remedy may be had. Also if he, that sells any thing, does upon the sale warrant it to be good, the law annexes a tacit contract to this warranty, that if it be not so, he shall make compensation to the buyer: else it is an injury to good faith, for which an action on the case will lie to recover damages. [69] The warranty must be upon the sale; for if it be made after, and not at the time of the sale, it is a void warranty: [70] for it is then made without any consideration; neither does the buyer then take the goods upon the credit of the vendor. Also the warranty can only reach to things in being at the time of the warranty made, and not to things in futuro [in the future]: as, that a horse is sound at the buying of him; not that he will be sound two years hence. But if the vendor knew the goods to be unsound, and has used any art to disguise them, [71] or if they are in any shape different from what he represents them to be to the buyer, this artifice shall be equivalent to an express warranty, and the vendor is answerable for their goodness. A general warranty will not extend to guard against defects that are plainly and obviously the object of one’s senses, as if a horse be warranted perfect, and wants either a tail or an ear, unless the buyer in this case be blind. But if cloth is warranted to be of such a length, when it is not, there an action on the case lies for damages; for that cannot be discerned by sight, but only by a collateral proof, the measuring it. [72] Also if a horse is warranted sound, and he wants the sight of an eye, though this seems to be the object of one’s senses, yet as the discernment of such defects is frequently matter of skill, it has been held that an action on the case lies, to recover damages for this imposition. [73] 

              BESIDES the special action on the case, there is also a peculiar remedy, entitled an action of deceit, [74] to give damages in some particular cases of fraud; and principally where one man does any thing in the name of another, by which he is deceived or injured; [75] as if one brings an action in another’s name, and then suffers a nonsuit, whereby the plaintiff becomes liable to costs: or where one suffers a fraudulent recovery of land or chattels to the prejudice of him that has right. It also lies in the cases of warranty before-mentioned, [76] and the other injuries committed contrary to good faith and honesty. But the action on the case, in nature of deceit, is more usually brought upon these occasions.

              THUS much for the non-performance of contracts express or implied; which includes every possible injury to what is by far the most considerable species of personal property; viz. that which consists in action merely, and not in possession. Which finishes our inquiries into such wrongs as may be offered to personal property, with their several remedies by suit or action.
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              [III-167]

              CHAPTER THE TENTH.

                Of Injuries to Real Property, And First of Dispossession, or Ouster, of The Freehold↩

              I COME now to consider such injuries as affect that species of property which the laws of England have denominated real; as being of a more substantial and permanent nature than those transitory rights of which personal chattels are the object.

              REAL injuries then, or injuries affecting real rights, are principally six; 1. Ouster; 2. Trespass; 3. Nuisance; 4. Waste; 5. Subtraction; 6. Disturbance.

              OUSTER, or dispossession, is a wrong or injury that carries with it the amotion of possession: for thereby the wrongdoer gets into the actual occupation of the land or hereditament, and obliges him that has a right to seek his legal remedy; in order to gain possession, and damages for the injury sustained. And such ouster, or dispossession may either be of the freehold, or of chattels real. Ouster of the freehold is effected by one of the following methods: 1. Abatement; 2. Intrusion; 3. Disseizin; 4. Discontinuance; 5. Deforcement. All of which in their order, and afterwards their respective remedies, will be considered in the present chapter.

              1. AND, first, an abatement is where a person dies seized of an inheritance, and before the heir or devisee enters, a stranger who has no right makes entry, and gets possession of the freehold: this entry of him is called an abatement, and he himself is denominated an abator. [1] It is to be observed that this expression, of abating, which is derived from the French and signifies to quash, beat down, or destroy, is used by our law in three senses. The first, which seems to be the primitive sense, is that of abating or beating down a nuisance, of which we spoke in the beginning of this book: [2] and in a like sense it is used in statute Westm. 1. 3 Edw. I. c. 17. where mention is made of abating a castle or fortress; in which case it clearly signifies to pull it down, and level it with the ground. The second signification of abatement is that of abating a writ or action, of which we shall say more hereafter: here it is taken figuratively, and signifies the overthrow or defeating of such writ, by some fatal exception to it. The last species of abatement is that we have now before us; which is also a figurative expression, to denote that the rightful possession or freehold of the heir or devisee is overthrown by the rude intervention of stranger.

              THIS abatement of a freehold is somewhat similar to an immediate occupancy in a state of nature, which is effected by taking possession of the land the same instant that the prior occupant by his death relinquishes it. But this however agreeable to natural justice, considering man merely as an individual, is diametrically opposite to the law of society, and particularly the law of England: which, for the preservation of public peace, has prohibited as far as possible all acquisitions by mere occupancy; and has directed that lands, on the death of the present possessor, should immediately vest either in some person, expressly named and appointed by the deceased, as his devisee; or, on default of such appointment, in such of his next relations as the law has selected and pointed out as his natural representative or heir. Every entry therefore of a mere stranger, by way of intervention between the ancestor and heir or person next entitled, which keeps the heir or devisee out of possession, is one of the highest injuries to the rights of real property.

              2. THE second species of injury by ouster, or amotion of possession from the freehold, is by intrusion: which is the entry of a stranger, after a particular estate of freehold is determined, before him in remainder or reversion. And it happens where a tenant for term of life dies seized of certain lands and tenements, and a stranger enters thereon, after such death of the tenant, and before any entry of him in remainder or reversion. [3] This entry and interposition of the stranger differ from an abatement in this; that an abatement is always to the prejudice of the heir, or immediate devisee; an intrusion is always to the prejudice of him in remainder or reversion. For example; if A dies seized of lands in fee-simple, and, before the entry of B his heir, C enters thereon, this is an abatement; but if A be tenant for life, with remainder to B in fee-simple, and, after the death of A, C enters, this is an intrusion. Also if A be tenant for life on lease from B, or his ancestors, or be tenant by the curtesy, or in dower, the reversion being vested in B; and after the death of A, C enters and keeps B out of possession, this is likewise an intrusion. So that an intrusion is always immediately consequent upon the determination of a particular estate; an abatement is always consequent upon the descent or devise of an estate in fee-simple. And in either case the injury is equally great to him whose possession is defeated by this unlawful occupancy.

              3. THE third species of injury by ouster, or privation of the freehold, is by disseizin. Disseizin is a wrongful putting out of him that is seized of the freehold. [4] The two former species of injury were by a wrongful entry where the possession was vacant; but this is an attack upon him who is in actual possession, and turning him out of it. Those were an ouster from a freehold in law; this is an ouster from a freehold in deed. This may be effected either in corporeal inheritances, or incorporeal. Disseizin, of things corporeal, as of houses, land, etc, must be by entry and actual dispossession of the freehold; [5] as if a man enters either by force or fraud into the house of another, and turns, or at least keeps, him and his servants out of possession. Disseizin of incorporeal hereditaments cannot be an actual dispossession; for the subject itself is neither capable of actual bodily possession, nor dispossession: but is depends on their respective natures, and various kinds; being in general nothing more than a disturbance of the owner in the means of coming at, or enjoying them. With regard to freehold rent in particular, our ancient law-books [6] mentioned five methods of working a disseizin thereof: 1. By enclosure; where the tenant so encloses the house or land, that the lord cannot come to distrain thereon, or demand it: 2. By forestaller, or lying in wait; when the tenant besets the way with force and arms, or by menaces of bodily hurt affrights the lessor from coming: 3. By rescous ; that is, either by violently retaking a distress taken, or by preventing the lord with force and arms from taking any at all: 4. By replevin; when the tenant replevies the distress at such time when his rent is really due: 5. By denial; which is when the rent being lawfully demanded is not paid. All, or any of these circumstances work a disseizin of rent: that is, they wrongfully put the owner out of the only possession, of which the subject-matter is capable, namely, the receipt of it. And all these disseizins, of hereditaments incorporeal, are only so at the election and choice of the party injured; if, for the sake of more easily trying the right, he is pleased to suppose himself disseized. [7] Otherwise, as there can be no actual dispossession, he cannot be compulsively disseized of any incorporeal hereditament.

              AND so too, even in corporeal hereditaments, a man may frequently suppose himself to be disseized, when he is not so in fact, for the sake of entitling himself to the more easy and commodious remedy of an assize of novel disseizin, (which will be explained in the sequel of this chapter) instead of being driven to the more tedious process of a writ of entry. [8] The true injury of compulsive disseizin seems to be that of dispossessing the tenant, and substituting oneself to be the tenant of the lord in his stead; in order to which in the times of pure feudal tenure the consent or connivance of the lord, who upon every descent or alienation personally gave, and who therefore alone could change, the seizin or investiture, seems to have been anciently necessary. But when in process of time the feudal form of alienations wore off, and the lord was no longer the instrument of giving actual seizin, it is probable that the lord’s acceptance of rent or service, from him who had dispossessed another, might constitute a complete disseizin. Afterwards, no regard was had to the lord’s concurrence, but the dispossessor himself was considered as the sole disseizor: and this wrong was then allowed to be remedied by entry only, without any form of law, as against the disseizor himself; but required a legal process against his heir or alienee. And when the remedy by assize was introduced under Henry II, to redress such disseizins as had been committed within a few years next preceding, the facility of that remedy induced others, who were wrongfully kept out of the freehold, to feign or allow themselves to be disseized, merely for the sake of the remedy.

              THESE three species of injury, abatement, intrusion, and disseizin, are such wherein the entry of the tenant ab initio, as well as the continuance of his possession afterwards, is unlawful. But the two remaining species are where the entry of the tenant was at first lawful, but the wrong consists in the detaining of possession afterwards.

              4. SUCH is, fourthly, the injury of discontinuance; which happens when he who has an estate-tail, makes a larger estate of the land than by law he is entitled to do: [9] in which case the estate is good, so far as his power extends who made it, but no farther. As if tenant in tail makes a feoffment in fee-simple, or for the life of the feoffee, or in tail; all which are beyond his power to make, for that by the common law extends no farther than to make a lease for his own life: here the entry of the feoffee is lawful during the life of the feoffor; but if he retains the possession after the death of the feoffor, it is an injury, which is termed a discontinuance; the ancient legal estate, which ought to have survived to the heir in tail, being gone, or at least suspended, and for a while discontinued. For, in this case, on the death of the alienors, neither the heir in tail, nor they in remainder or reversion expectant on the determination of the estate-tail, can enter on and possess the lands so alienated. Also, by the common law, the alienation of an husband who was seized in the right of his wife, worked a discontinuance of the wife’s estate: till the statute 32 Hen. VIII. c. 28. provided, that no act by the husband alone should work a discontinuance of, or prejudice, the inheritance or freehold of the wife; but that, after his death, she or her heirs may enter on the lands in question. Formerly also, if an alienation was made by a sole corporation, as a bishop or dean, without consent of the chapter, this was a discontinuance. [10] But this is now quite antiquated by the disabling statutes of 1 Eliz. c. 19. and 13 Eliz. c. 10. which declare all such alienations absolutely void ab initio, and therefore at present no discontinuance can be thereby occasioned.

              5. THE fifth and last species of injuries by ouster or privation of the freehold, where the entry of the present tenant or possessor was originally lawful, but his detainer is now unlawful, is that by deforcement. And this, in its most extensive sense, is nomen generalissimum [most general name]; being a much larger and more comprehensive expression than any of the former, and signifying the holding of any lands or tenements to which another person have a right. [11] So that this includes as well an abatement, an intrusion, a disseizin, or a discontinuance, as any other species of wrong whatsoever, whereby he that has right to the freehold is kept out of possession. But, as contradistinguished from the former, it is only such a detainer of the freehold, from him that has the right of property, but never had any possession under that right, as falls within none of the injuries which we have before explained. As in case where a lord has a seigniory, and lands escheat to him propter defectum sanguinis [through failure of issue], but the seizin of the lands is withheld from him: here the injury is not abatement, for the right vests not in the lord as heir or devisee; nor is it intrusion, for it vests not in him in remainder or reversion; nor is it disseizin, for the lord was never seized; nor does it at all bear the nature of any species of discontinuance; but, being neither of these four, it is therefore a deforcement. [12] If a man marries a woman, and during the coverture is seized of lands, and alienes, and dies; is disseized, and dies; or dies in possession; and the alienee, disseizor, or heir, enters on the tenements and does not assign the widow her dower; this is also a deforcement to the widow, by withholding lands to which she has a right. [13] In like manner, if a man lease lands to another for term of years, or for the life of a third person, and the term expires by surrender, efflux of time, or death of the cestui que vie ; and the lessee or any stranger, who was at the expiration of the term in possession, holds over, and refuses to deliver the possession to him in remainder or reversion, this is likewise a deforcement. [14] Deforcements may also arise upon the breach of a condition in law: as if a woman gives lands to a man by deed, to the intent that he marry her, and he will not when thereupon required, but continues to hold the lands: this is such a fraud on the man’s part, that the law will not allow it to divest the woman’s right; though it does divest the possession, and thereby becomes a deforcement. [15] Deforcements may also be grounded on the disability of the party deforced: as if an infant, or his ancestors being within age, do make an alienation of his lands, and the alienee enters and keeps possession; now, as the alienation is voidable, this possession as against the infant is wrongful, and therefore a deforcement. [16] The same happens, when one of nonsane memory alienes his lands or tenements, and the alienee enters and holds possession, this is also a deforcement. [17] Another species of deforcement is, where two persons have the same title to land, and one of them enters and keeps possession against the other: as where the ancestor dies seized of an estate in fee-simple; which descends to two sisters as coparceners, and one of them enters before the other, and will not suffer her sister to enter and enjoy her moiety; this is also a deforcement. [18] Deforcement may also be grounded on the non-performance of a covenant real: as if a man, seized of lands, covenants to convey them to another, and neglects or refuses so to do, but continues possession against him; this possession, being wrongful, is a deforcement. [19] And hence, in levying a fine of lands, the person, against whom the fictitious action is brought upon a supposed breach of covenant, is called the deforciant. Thus, lastly, keeping a man by any means out of a freehold office is a deforcement: and, indeed, from all these instances it fully appears, that whatever injury, (withholding the possession of a freehold) is not included under one of the four former heads, is comprised under this of deforcement.

              THE several species and degrees of injury by ouster being thus ascertained and defined, the next consideration is the remedy: which is, universally, the restitution or delivery of possession to the right owner; and, in some cases, damages also for the unjust amotion. The methods, whereby these remedies, or either of them, may be obtained, are various.

              I. THE first is that extrajudicial and summary one, which we slightly touched in the first chapter of the present book, [20] of entry by the legal owner, when another person, who has no right, has previously taken possession of lands or tenements. In this case the party entitled may make a formal, but peaceable, entry thereon, declaring that thereby he takes possession; which notorious act of ownership is equivalent to a feudal investiture by the lord: [21] or he may enter on any part of it in the same county, declaring it to be in the name of the whole: [22] but if it lies in different counties he must make different entries; for the notoriety of such entry or claim to the pares or freeholders of Westmorland, is not any notoriety to the pares or freeholders of Sussex. Also if there be two disseizors, the party disseized must make his entry on both; or if one disseizor has conveyed the lands with livery to two distinct feoffees, entry must be made both: [23] for as their seizin is distinct, so also must be the act which divests that seizin. If the claimant be deterred from entering by menaces or bodily fear, he may make claim, as near to the estate as he can, with the like forms and solemnities: which claim is in force for a year and a day only. [24] And therefore this claim, if it be repeated once in the space of every year and day, (which is called continual claim) has the same effect with, and in all respects amounts to, a legal entry. [25] Such an entry gives a man seizin, [26] or puts him into immediate possession that has right of entry on the estate, and thereby makes him complete owner, and capable of conveying it from himself by either descent or purchase.

              THIS remedy by entry takes place in three only of the five species of ouster, viz. abatement, intrusion, and disseizin: [27] for, as in these the original entry of the wrongdoer was unlawful, they may therefore be remedied by the mere entry of him who has right. But, upon a discontinuance or deforcement, the owner of the estate cannot enter, but is driven to his action: for herein the original entry being lawful, and thereby an apparent right of possession being gained, the law will not suffer that right to be overthrown by the mere act or entry of the claimant.

              ON the other hand, in case of abatement, intrusion, or disseizin, where entries are generally lawful, this right of entry may be tolled, that is, taken away, by descent. Descents, which take away entries, [28] are when any one, seized by any means whatsoever of the inheritance of a corporeal hereditament, dies, whereby the same descends to his heir: in this case, however feeble the right of the ancestor might be, the entry of any other person who claims title to the freehold is taken away; and he cannot recover possession against the heir by this summary method, but is driven to his action to gain a legal seizin of the estate. And this, first, because the heir comes to the estate by act of law, and not by his own act; the law therefore protects his title, and will not suffer his possession to be divested, till the claimant has proved a better right. Secondly, because the heir may not suddenly know the true state of his title: and therefore the law, which is ever indulgent to heirs, takes away the entry of such claimant as neglected to enter on the ancestor, who was well able to defend his title; and leaves the claimant only the remedy of a formal action against the heir. [29] Thirdly, this was admirably adapted to the military spirit of the feudal tenures, and tended to make the feudatory bold in war; since his children could not, by any mere entry of another, be dispossessed of the lands whereof he died seized. And, lastly, it is agreeable to the dictates of reason and the general principles of law.

              FOR, in every complete title [30] to lands, there are two things necessary; the possession or seizin, and the right or property therein: [31] or, as it is expressed in Fleta, the juris et seisinae conjunctio [conjunction of right and possession]. [32] Now, if the possession be severed from the property, if A has the jus proprietatis [right of property], and B by some unlawful means has gained possession of lands, this is an injury to A; for which the law gives a remedy, by putting him in possession, but does it by different means according to the circumstances of the case. Thus, as B, who was himself the wrongdoer, and has obtained the possession by either fraud or force, has only a bare or naked possession, without any shadow of right; A therefore, who has both the right of property and the right of possession, may put an end to his title at once, b the summary method of entry. But, if B the wrongdoer dies seized of the lands, then B’s heir advances one step farther towards a good title: he has not only a bare possession, but also an apparent jus possessionis, or right of possession. For the law presumes, that the possession, which is transmitted from the ancestor to the heir, is a rightful possession, until the contrary be shown: and therefore the mere entry of A is not allowed to evict the heir of B; but A is driven to his action at law to remove the possession of the heir, though his entry alone would have dispossessed the ancestor.

              SO that in general it appears, that no man can recover possession by mere entry on lands, which another has by descent. Yet this rule has some exceptions; [33] wherein those reasons cease, upon which the general doctrine is grounded; especially if the claimant were under any legal disabilities, during the life of the ancestor, either of infancy, coverture, imprisonment, insanity, or being out of the realm: in all which cases there is no neglect or laches in the claimant, and therefore no descent shall bar, or take away his entry. [34] And this title, of taking away entries by descent, is still farther narrowed by the statute 32 Hen. VIII. c. 33. which enacts, that if any person disseizes or turns another out of possession, no descent to the heir of the disseizor shall take away the entry of him that has right to the land, unless the disseizor had peaceable possession five years next after the disseizin. But the statute extends not to any feoffee or donee of the disseizor, mediate or immediate: [35] because such a one by the genuine feudal constitutions always came into the tenure solemnly and with the lord’s concurrence, by actual of seizin or open and public investiture. On the other hand, it is enacted by the statute of limitations, 21 Jac. I. c.16. that no entry shall be made by any man upon lands, unless within twenty years after his right shall accrue. And by statute 4&5; Ann. c.16. no entry shall be of force to satisfy the said statute of limitations, or to avoid a fine levied of lands, unless an action be thereupon commenced within one year after, and prosecuted with effect.

              UPON an ouster, by the discontinuance of tenant in tail, we have fain that no remedy by mere entry is allowed; but that, when tenant in tail alienes the entailed, this takes away the entry of the issue in tail, and drives him to his action at law recover the possession. [36] For, as in the former cases the law will not suppose, without proof, that the ancestor of him in possession acquired the estate by wrong; and therefore, after five years peaceable possession, and descent cast, will not suffer the possession of the heir to be disturbed by mere without action; so here, the law will not suppose the discontinuor to have aliened the estate without power so to do, and therefore leaves the heir in tail to his action at law, and permits not his entry to be lawful. Besides, the alienee, who came into possession by a lawful conveyance, which was at least good for the life of the alienor, has not only a bare possession, but also an apparent right of possession; which is not allowed to be divested by the mere entry of the claimant, but continues in force till a better right be shown, and recognized by a legal determination. And something also perhaps, in framing this rule of law, may be allowed to the inclination of the courts of justice, to go as far as they could in making estates-tail alienable, by declaring such alienations to be voidable only not absolutely void.

              IN case of deforcements also, where the deforciant had originally a lawful possession of the land, but now detains it wrongfully, he still continues to have the presumptive prima facie evidence of right; that is, possession lawfully gained. Which possession shall be overturned by the mere entry of another; but only by demandant’s showing a better right in course of law.

              THIS remedy by entry must be pursued, according to statute 5 Ric. II. St. 1.c.8. in a peaceable and easy manner; and not with force or strong hand. For, if one turns or keeps another out of possession, this is an injury of both a civil and a criminal nature. The civil is remedied by immediate restitution; which puts the ancient possessor in statu quo: the criminal injury, or public wrong, by breach of the king’s peace, is punished by fine to the king. For by the statute 8 Hen. VI. C.9. upon complaint made to any justice of the peace, of a forcible entry, with strong hand, on lands tenements; or a forcible detainer after a peaceable entry; he shall try the truth of the complaint by jury, and, upon force found, shall restore the possession to the party so put out: and in such case, or if any alienation be made to defraud the possessor of his right, (which is declared to be absolutely void) the offender shall forfeit, for the force found, treble damages to the party grieved, and make fine and ransom to the king. But this does not extend to such as endeavor to keep possession manu forti [with a strong hand], after three years peaceable enjoyment of either themselves, their ancestors, or those under whom they claim; by a subsequent clause of the same statute, enforced by statute 31 Eliz. c.11.

              II. THUS far of remedies, where the tenant or occupier of the land has gained only a mere possession, and no apparent shadow of right. Next follow or occupier is advanced one step nearer to perfection; so that he has in him not only a bare possession, which may be destroyed by entry, but also an apparent right of possession, which cannot be removed but course of law: in the process of which must be shown, that though he has at present possession and therefore has the presumptive right, yet there is a right of possession, superior to his, residing in him who brings the action.

              THESE remedies are either by a writ of entry, or an assize: which are actions merely possessory; serving only to regain that possession, whereof the demandant (that is, he who sues for the land) or his ancestors have been unjustly deprived by the tenant or possessor of the freehold, or those under whom he claims, They meddle not with the right of property; only restoring the demandant to that state or situation, in which he was (or by law ought been) before the dispossession committed. But this without any prejudice to the right of ownership: for, if the dispossessor has any legal, he may afterwards exert it, not withstanding a recovery had against him in these possessory actions. Only the law will not suffer to be his own judge, and either take or maintain possession of the lands, until he has recovered them by legal means: [37] rather presuming the right to have accompanied the ancient seizin, than to reside in one who had no such evidence in his favor.

              1. THE first of these possessory remedies is by writ of entry; which is that which disproves the title of the tenant or possessor, by showing the unlawful means by which he entered or continues possession. [38] The writ is directed to the sheriff, requiring him to “command the tenant of the land that he render (in Latin, praecipe quod reddat) to the demandant the premises in question, which he claims to be his right and inheritance; and into which, as he says, the said tenant has not entry but by a disseizin, intrusion, or the like, made to the said demandant, within the time limited by law, or that upon refusal he do appear in court on such a day, to show wherefore he has not done it.” [39] This is the original process, the praecipe, upon which all the rest of the suit is grounded; and from hence it appears, that what is required of the tenant is in the alternative, either to deliver seizin of the lands, or to show cause why he will not. Which cause may be either a denial of the fact of having entered by such means as are suggested, or a justification of his entry by reason of title in himself, or those under whom he makes claim: and hereupon the possession of the land is awarded to him who produces the clearest right to possess it.

              IN our ancient books we find frequent mention of the degrees, within which writs of entry are brought. If they be brought against the party himself who did the wrong, then they only charge the tenant himself with the injury; ” non habuit ingressum nisi per intrusionem quam ipse fecit.” [“He had no entry but by the intrusion which he himself made."] But if the intruder, disseizor, or the like, has made any alienation of the land to a third person, or it has descended to his heir, hat circumstance must be alleged in the writ, for the defect of his possessory title, whether arising from his own wrong or that of those under whom he claims, must be set forth. One such alienation or descent makes the first [40] degree, which is called the per, because then the form of a writ of entry is this; that the tenant had no right of entry, but by the original wrondgdoer, who alienated the land, or from whom it decended, to him: ” non habuit ingressum, nisi per Guilielmum, qui se in illud intrusit, et illud tenenti dimisit. “ [41] [“He had no entry but through William who intruded himself on it, and demised it to the tenant."] A second alienation or descent makes an other degree called the per and cui ; because the form of a writ of entry, in that case, is, that the tenant had no title to enter, but by or under a prior alienee, to whom the intruder demised it; ” non habuit ingressum, nisi per Ricardum, cui Guilielmus illud dimisit, qui se in illud intrusit.” [42] [“He had no entry but through Richard, to whom William, who had intruded on the land, demised it."] These degrees thus state the original wrong, and the title of the tenant who claims under such wrong. If more than two degrees, that is, two alienations or descents were past, there lay no writ of entry at the common law. For, as it was provided, for the quietness of men’s inheritances, that no one, even though he had the true right of possession, should enter upon him who had the apparent right by descent or otherwise, but was driven to his writ of entry to gain possession; so, after more than two descents or two conveyances were passed, the demandant, even though he had the right both of possession and property, was not allowed this possessory action; but was driven to his writ of right, a long and final remedy, to punish his neglect on not sooner putting in his claim, while the degrees subsisted, and for the ending of suits, and quieting of all controversies. [43] But by the statute of Marlbridge 52 Hen. III. c.30. it was provided, that when the number of alienations or descents exceeded the usual degrees, a new writ should be allowed without any mention of degrees at all. And accordingly a new writ has been framed, called a writ of entry in the post, which only alleges the injury of the wrongdoer, without deducing all the intermediate title from him to the tenant: stating it in this manner; that the tenant had no legal entry unless after, or subsequent to, the ouster or injury done by the original dispossessor; ” non habuit ingressum nisi post intrusionem quam Guilielmus in illud fecit “ [“he had no entrance but after the intrusion which William made on it”]; and rightly concluding, that if the original title was wrongful all claims derived from thence must participate of the same wrong. Upon the latter of these writs it is (the writ of entry sur disseizin in the post) that the form of our common recoveries of landed estates is usually grounded; which, we may remember, were observed in the preceding volume [44] to be fictitious actions, brought against the tenant of the freehold (usually called the tenant to the praecipe, or writ of entry) in which by collusion the demandant recovers the land.

              THIS remedial instrument, of writ of entry, is applicable to all the case of ouster before-mentioned, except that of discontinuance by tenant in tail, and some peculiar species of deforcements. Such is that deforcement of dower, by not assigning any dower to the widow within the time limited by law; for which she has her remedy by a writ of dower, unde nihil habet [whereby she has nothing]. [45] But if she be deforced of part only of her dower, she cannot then say that nihil habet [she has nothing]; and therefore she may have recourse to another action, by writ of right of dower: which is a more general remedy, extending either to part or the whole; and is (with regard to her claim) of the same nature as the grand writ of right, whereof we shall presently speak, is with regard to claims in fee-simple. [46] But in general the writ of entry is the universal remedy to recover possession, when wrongfully withheld from the owner. It were therefore endless to recount all the several divisions of writs of entry, which the different circumstances of the respective demandants may require, and which are furnished by the laws of England: [47] being plainly and clearly chalked out in that most ancient and highly venerable collection of legal forms, the registrum omnium brevium [register of all writs], or register of such writs as are suable out of the king’s court, upon which Fitzherbert’s natura brevium is a comment; and in which every man who is injured will be sure to find a method of relief, exactly adapted to his own case, described in the compass of a few lines, and yet without the omission of any material circumstance. So that the wise and equitable provision of the statute Westm.2. 13.Edw. I.c.24. for framing new writs when wanted, [48] is almost rendered useless by the very great perfection of the ancient forms. And indeed I know not whether it is a greater credit to our law, to have such a provision contained in them, or not to have occasion, or at least very rarely, to use it.

              IN the times of our Saxon ancestors, the right of possession seems only to have been recoverable by writ of entry; [49] which was then usually brought in the county court. And it is to be observed, that the proceedings in these actions were not then so tedious, when the courts were held, and process issued every three weeks, as after the conquest, when all causes were drawn into the king’s courts, and process issued from term to term; which was found exceeding dilatory, being at least four times as flow as the other, And hence a new remedy was invented in many cases, to do justice to the people and to determine the possession, in the proper counties, and yet by the king’s judges. This was the remedy by assize, of which we next to speak.

              2. THE writ of assize is said to have been invented by Glanvil, chief justice to Henry the second; [50] and, if so, it seems to owe its introduction to the parliament held at Northampton, in the twenty-second year of that prince’s reign: when justices in eyre were appointed to go round the kingdom in order to take these assizes; and the assizes themselves (particularly those of mort d’ ancestor [death of ancestor] and novel disseisin [new disseizin]) were clearly pointed out and described. [51] As a writ of entry is a real action, which disproves the title of the tenant, by showing the unlawful commencement of his possession; so an assize is a real action, which proves the title of the demandant, merely by showing his, or his ancestor’s so totally alike, that a judgment or recovery in one is a bar against the other: so that when a man’s possession is once established by either of these possessory actions, it can never be disturbed by the same antagonist in any other of them. [52] The word, assize, is derived by Sir Edward Coke [53] from the Latin assideo, to sit together; and it signifies, originally, the jury who try the cause, and sit together for that purpose. By a figure it is now made to signify the court or jurisdiction, which summons this jury together by a commission of assize, or ad assisas capiendas ; and hence the judicial assemblies held by the king’s commission in every county, s well to take these writs of assize, as to try causes at nisi prius [unless before], are termed in common speech the assizes. By another somewhat for recovering possession of lands: for the reason, says Littleton, [54] why such writs at the beginning were called assizes, was, for that in these writs the sheriff is ordered to summon a jury, or assize; which is not expressed in any other original writ. [55] 

              THIS remedy, by writ of assize, is only applicable to two species of injury by ouster, viz. abatement, and a recent or novel disseizin. If the abatement happened upon the death [56] of the nephew or niece, the remedy is by an assize of mort d’ ancestor, or the death of one’s ancestor: and the general purport of this writ is to direct the sheriff to summon a jury or assize, to view the land in question, and to recognize whether such ancestor were seized thereof on the day of his death, and whether the demandant be the next heir. And, in a short time after, the judges usually come down by the king’s commission to take the recognition of assize: when, if these points are found in the affirmative, the law immediately transfers the possession from the tenant to the demandant. If the abatement happened on the death of one’s grandfather or grandmother, then an assize of mort d’ ancestor no longer lies, but a writ of ayle, or de avo [from the grandfather]; if on the death of the great grandfather or great grandmother, then a writ of besayle, or de proavo [from the great-grandfather]; but if it mounts one degree higher, to the tresayle or grandfather’s grandfather, or if the abatement happened upon the death of any collateral relation, other than those before-mentioned, the writ is called a writ of cosinage, or de consanguineo. [57] And the same points shall be inquired of in all these actions ancestrel, as in an assize of mort d’ ancestor ; they being of the very same nature: [58] though they differ in this point of form, that these ancestrel writs (like all other writs of praecipe) the assize asserts nothing directly, but only prays an inquiry whether those points be so. [59] There is also another ancestrel writ, denominated a nuper obiit [he lately died], to establish an equal division of the land in question, where on the death of an ancestor, who has several heirs, one enters and holds the others out of possession. [60] But a man is not allowed to have any of these possessory actions for an abatement consequent on the death of any collateral relation, beyond the fourth degree; [61] though in the lineal ascent he may proceed ad infinitum [without end]. [62] For the law will not pay any regard to the possession of a collateral relation, so very distant as hardly to be any at all.

              IT was always held to be law, [63] that where lands were devisable in a man’s last will by the custom of the place, there an assize of mort d’ ancestor did not lie. For, where lands were so devisable, the right of possession could never be determined by a process, which inquired only of these two points, the seizin of the ancestor, and the heirship of the demandant. And hence it might be reasonable to conclude, that when the statute of wills, 32 Hen. VIII. c.1. made all socage lands devisable, an assize of mort d’ ancestor no longer could be brought of lands held in socage; [64] and that now, since the statue 12 Car. II.c.24. which converts all tenures, a few only excepted, into free and common socage, it should follow, that no assize of mort d’ ancestor can be brought of any lands in the kingdom; but in case of abatements, recourse must be properly had to the more ancient writs of entry.

              AN assize of novel (or recent) disseizin is an action of the same nature with the assize of mort d’ ancestor before-mentioned, in that herein the demandant’s possession must be shown. But it differs considerably in other points: particularly in that it recites a complaint by the demandant of the disseizin committed, in terms of direct averment; whereupon the sheriff is commanded to reseize the land and all the chattels thereon, and keep the same in his custody till the arrival of the justices of assize; (which since the introduction of giving damages, as well as the possession, is now omitted [65]) and in the mean time to summon a jury to view the premises, and make recognition of the assize before the justices. [66] And, if, upon the trial, the demandant can prove, first, a title; next, his actual seizin in consequence thereof; and, lastly, his disseizin by the present tenant; he shall have judgment to recover his seizin, and damages for the injury sustained.

              THE process of assizes in general is called, by statute Westm.2.13.Edw. I.c.24. festinum remedium [speedy remedy], in comparison of that by writ of entry; it not admitting of many dilatory pleas and proceedings, to which other real actions are subject. [67] Costs and damages were annexed to these possessory actions by the statute of Gloucester, 6 Edw. I. c.1. before which the tenant in possession was allowed to retain the intermediate profits of the land, to enable him to perform the feudal burdens incident thereunto. And, to prevent frequent and vexatious disseizins, it is enacted by the statue of Merton, 20 Hen. III. c.3. that if a person disseized recover seizin of the land again by assize of novel disseisin, and be again disseized of the same tenements by the same disseizor, he shall have a writ of re-disseizin; and, if he recover therein, the re-disseizor shall be imprisoned; and, by the statute of Marlbridge, 52 Hen.III.c.8. shall also pay a fine to the king: to which the statute Westm. 2. 13. Edw. I. c.26. has superadded double damages to the party aggrieved. In like manner, by the same statute of Merton, when any lands or tenements are recovered by assize of mort d’ ancestor, or other jury, or any judgment of the court, if the party be afterwards disseized by the same person against whom judgment was obtained, he shall have a writ of post- disseizin against him; which subject the post-disseizor to the same penalties as a re-disseizor. The reason of all which, as given by Sir Edward Coke, [68] is because such proceeding is a contempt of the king’s court, and in despite of the law; or, as Bracton more fully expresses it, [69] ” talis qui ita convictus fuerit, dupliciter delinquit contra regem: quia facit disseisinam et roberiam contra pacem suam; et etiam ausu temerario irrita facita ea, quae in curia domini regis rite acta sunt: et propter duplex delictum merito sustinere debet poenam duplicatam.” [“He who is so convicted offends doubly against the king; first, because he makes a disseizin and robbery against his peace; and secondly, by a rash undertaking sets at defiance the just decisions of the king’s court: and for this double offense he deserves a double punishment."]

              IN all these possessory actions there is a time of limitation settled; beyond which no man shall avail himself of the possession of himself or his ancestors, or take advantage of the wrongful possession of his adversary. For if he be negligent for a long and unreasonable time the law refuses afterwards to lend him any assistance, to recover the possession formerly; both to punish his neglect, ( nam leges vigilantibus, non dormientibus, subveniunt [for the laws aid the vigilant, not the careless]) and also because it is presumed that the supposed wrongdoer has in such a length of time procured a legal title, otherwise he would sooner have been sued. This time of limitation by the statute of Merton, 20 Hen.III.c.8. and Westm.1. 3 Edw. I. c. 39. was successively dated from particular eras, viz. from the return of king John from Ireland, and from the coronation, etc, of king Henry the third. But this date of limitation continued so long unaltered, that it became indeed no limitation at all, it being above three hundred years from Henry the third’s coronation to the year 1540, when the present statute of limitations [70] was made. This, instead of limiting actions from the date of a particular event, as before, which in process of years grew absurd, took another and more direct course, which might endure forever; by limiting a certain period, as fifty years for lands, and the like period [71] for customary or prescriptive rents, suits, and services (fro there is no time of limitation upon rents reserved by deed [72]) and enacting that no person should bring any possessory action, to recover possession thereof merely upon the seizin, or dispossession, of his ancestors, beyond such certain period. And all writs, grounded upon the possession of the demandant himself, are directed to be sued out within thirty years after the disseizin complained of; for if it be an older date, it can with no propriety he called a fresh, recent, or novel disseizin : which name Sir Edward Coke informs us was originally given to this proceeding, because the disseizin must have been since the last eyre or circuit of the justices, which happened once in seven years, otherwise the action was gone. [73] And we may observe, [74] that the limitation, prescribed by Henry the second at the first institution of the assize of novel disseizin, was from his own return into England after the peace made between him and the young king his son; which was but the year before.

              WHAT has been observed may throw some light on the doctrine of remitter, which we spoke of in the second chapter of this book; [75] and which, we may remember, was, where one who has a right to lands, but is out of possession, has afterwards the freehold cast upon him by some subsequent defective title, and enters by virtue of that title. In this case the law remits him to his ancient and more certain right, and by an equitable fiction supposes him to have gained possession in consequence, and by virtue, thereof: and this, because he cannot possibly obtain judgment at law to be restored to his prior right, since he is himself the tenant of the land, and therefore has nobody against whom to bring his action. This determination of the law might seem superfluous to an hasty observer; who perhaps would imagine, that since the has now both the right and also the possession, it little signifies by what means such possession shall be said to be gained. But the wisdom of our ancient law determined nothing in vain. As the tenant’s possession was gained by a defective title, it was liable to be overturned by showing that defect in a writ of entry; and then he must have been driven to his writ of right, to recover his just inheritance: which would have been doubly hard, because, during the time he was himself tenant, he could not establish his prior title by any possessory action. The law therefore remits him to his prior title puts him in the same condition as if he had recovered the land by writ of entry. Without the remitter he would have had jus, et seisinam [right and seizin], separate; a good right, but a bad possession: now, by the remitter, he has the most perfect of all titles, juris et seizinae conjunctionem [the conjunction of right and seizin].

              III. By these several possessory remedies the right of possession may be restored to him, that is unjustly deprived thereof. But the right of possession (though it carries with it a strong presumption) is not always conclusive evidence of the right of property, which may still subsist in another man. For, as one man may have the possession, and another the right of possession, which is recovered by these possessory actions; so one man may have the right of possession, and cannot therefore be evicted by any possessory action, and another may have the right of property, which cannot be otherwise asserted than by the great and final remedy of a writ of right, or such correspondent writs as are in the nature of a writ of right.

              THIS happens principally in four cases: 1. Upon discontinuance by the alienation of tenant in tail: whereby he, who had the right of possession, has remainder or reversion, shall not be allowed to recover by virtue of that possession, which the tenant has so voluntarily transferred. 2. In case of judgment given against either party by his own default; or, 3. Upon trial of the merits, in any possessory action: for such judgment, if obtained by him who has not the true ownership, is held to be a species of deforcement; which however binds the right of possession, and suffers it not be ever again disputed, unless the right of property be also proved. 4. In case the demandant, who claims the right, is barred from these possessory actions by length of time and the statue of limitations before-mentioned: for an undisturbed possession for fifty years, ought not to be divested by any thing, but very clear proof of the absolute right of propriety. In these four case the law applies the remedial instrument of either the writ of right itself, or such other writs, as are said to be of the same nature.

              1. AND first, upon an alienation by tenant in tail, whereby the etate-tail is discontinued, and the remainder or reversion is by failure of the particular estate displaced, and turned into a mere right, the remedy is by action of formedon, ( secundum formam doni [according to the form of the gift]) which is in the nature of a writ of right, [76] and is the highest action that tenant in tail can have. [77] For he cannot have an absolute writ of right, which is confined only to such as claim in fee-simple: and for that reason this writ of formedon was granted him by the statute de donis or Westm.2 13 Edw. I.c.1. which is therefore emphatically called his writ of right. [78] This writ is distinguished into three species; a formedon in the descender, in the remainder, and in the reverter. A writ of formedon in the descender lies, where a gift in tail is made, and the tenant in tail alienes the lands entailed, or is disseized of them, and dies; in this case the heir in tail shall have this writ of formedon in the descender, to recover these lands, so given in tail, against him who is then the actual tenant of the freehold. [79] In which action the demandant is bound to state the manner and form of the gift in tail, and to prove himself heir secondum formam doni. A formedon in the remainder lies, where a man gives lands to another for life or in tail, with remainder to a third person in tail or in fee; and he who has the particular estate dies, without issue inheritable, and a stranger intrudes upon him in remainder, and keeps him out of possession. [80] In this case the remainder-man shall have his writ of formedon in the remainder, wherein the whole form of the gift is stated, and the happening of the event upon which the remainder depended. This writ is not given in express words by the statue de donis; but is founded upon the equity of the statute, and upon this maxim in law, that if any one has a right to the land, he ought also to have an action to recover it. A formedon in the reverter lies, where there is a gift in tail, and afterwards by the death of the donee or his heirs without issue of his body the reversion falls in upon the donor, his heris, or assigns: in such case the reversioner shall have this writ to revoer the lands, wherein he shall suggest the gift, his own title to the reversion minutely derved from the donor, and the failure of issue upon which his reversion takes place. [81] This lay at common law, before the statue de donis, if the donee aliened before he had performed the condition of the gift, by having issue, and afterwards died without any. [82] The time of limitation in a formedon by statute 21 Jac. I. c. 16. is twenty years; within which space of time after his title accrues the demandant must bring his action, or else is forever barred.

              2. IN the second case; if the owners of a partucular estae, as for life, in dower, by the curtesy, or in fee-tail, are barred of the right of possession by a recovery had against them, through their default or non-appearance in a possessory action, they were absolutely without any remedy at the common law; as a writ of right does not lie for any but such as claim to be tenants of the fee-simple. Therefore the statute Westm. 2. 13 Edw. I. c. 4. gives a new writ for such persons, after their lands have been so recovered against them by default, called a quod ei deforceat [that he deforced him]; which, though not strictly a writ of right, so far partakes of the nature of one, as that it will restore the right to him, who has been thus unwarily deforced by his own default. [83] But in case the recovery were not had by his own default, but upon defense in the inferior possessory action, this still remains final with regard to these particular estates, as at the common law: and hence it is, that common recovery (on a writ of entry in the post) had, not by default of the tenant himself, but (after his defense made and voucher of a third person to warranty) by default of such vouchee, is now the usual bar to cut off an estate-tail. [84] 

              3,4. THIRDLY, in case the right of possession be barred by a recovery upon the merits in a possessory action, or, lastly, by the stute of limitations, a claimant in fee-simple may have a mere writ of right; which is in its nature the highest writ in the law, [85] and lies only an estate in fee-simple, and not for him who has a less estate. This writ lies concurrently with all other real actions, in which an estate of fee-simple may be recovered; and it also lies after them, being as it were an appeal to the mere right, when judgment has been had as to the possession in an inferior possessory action. [86] But though a writ of right may be brought, where the demandant is entitled to the possession, yet it rarely is advisable to be brought in such case; as more expeditious and easy remedy is had, without meddling with the property, by proving the demandant’s own, or his ancestor’s, possession, and their illegal ouster, in one of the possessory actions. But in case the right of possession be lost length of time, or by judgment against the true owner in one of these inferior suits, there is no other choice: this is then the only remedy that can be had; and it is of so forcible a nature, that it overcomes all obstacles, and clears all objections that may have arisen to cloud and obscure the title, And, after issue once joined in a writ of right, the judgment is absolutely final; so that a recovery had in this action may e pleaded in bar of any other claim or demand. [87] 

              THE pure, proper, or mere writ of right lies only, we have said, to recover lands in fee-simple, unjustly withheld from the true proprietor. But there are also other writs which are said to be in the nature of a writ of right, because their process and proceedings do mostly (though not entirely) agree with the writ so right: but in some of them the fee-simple is not demandant; and in others not land, but some incorporeal hereditament. Some of these have been already mentioned, as the writ of right of dower, of formedon, etc: and the others will hereafter be taken notice of, under their proper divisions. Nor is the mere writ of right alone, or always, applicable to very case of a claim of lands in fee-simple: for if the lord’s tenant in fee-simple dies without heir, whereby an escheat accrues, the lord shall have a writ of escheat, [88] which is in the nature of a writ of right. [89] And if one of two or more coparceners deforces the other, by usurping the sole possession, the party aggrieved shall have a writ of right de rationabili parte [the reasonable part]: [90] which may be grounded on the seizin of the ancestor at any time during his life; whereas in a nuper obiit (which is a possessory remedy [91]) he must be seized at the time of his death. But, waving these and other minute distinctions, let us now return to the general writ of right.

              THIS writ ought to be first brought in the court-baron [92] of the lord, of whom the lands are held; and then it is open or patent: but if he holds no court, or has waived his right, remisit curiam suam, it may be brought in the king’s courts by writ of praecipe originally; [93] and then it is a writ of right close, [94] being directed to the sheriff and not the lord. [95] Also, when one of the king’s immediate tenants in capite [in chief] is deforced, his writ of right is called a writ of praecipe in capite (the improper use of which, as well as of the former praecipe, quia dominus remisit curiam [because the lord has waived his court], so as to oust the lord of his jurisdiction, is restrained by Magna Carta [96]) and, being directed to the sheriff and originally returnable in the king’s court, is also a writ of right close. [97] There is likewise a little writ of right close, secundum consuetudinem manerii [according to the custom of the manor], which lies for the king’s tenants in ancient demesne, [98] and others of a similar nature, [99] to try the right of their lands and tenements in the court of the lord exclusively. [100] But the writ of right patent itself may also at any time be removed into the county court, by writ of tolt, [101] and from thence into the king’s courts, by writ of pone [put] [102] or recordari facias [cause to be recorded], at the suggestion of either party that there is a delay or defect of justice. [103] 

              IN the progress of this action, [104] the demandant must allege some seizin of the lands tenements in himself, or else in some person under whom he claims, and then derive the right from the person so seized to himself; to which the tenant may answer by denying the demandant’s right, and averring that he has more right to hold the lands than the demandant has to demand them; which puts the demandant upon the proof of his title: in which if he fails, or if the tenant can show a better, the demandant and his heirs are perpetually barred of their claim; but if he can make it appear that his right is superior to the tenant’s he shall recover the land against the tenant and his heirs forever. But even this writ of right, however superior to any other, cannot be sued out at any distance of time. For by the ancient law no seizin could be alleged by the demandant, but from the time of Henry the first; [105] by the statute of Merton, 20 Hen. III. c. 8. from the time of Henry the second; by the statute of westm. 1. 3 Edw. I. c. 39. from the time of Richard the first; and now, by statute 32 Hen. VIII. c. 2. seizin in a writ of right shall be within sixty years. So that the possession of lands in fee-simple uninterruptedly, for threescore years, is at present a sufficient title against all the world; and cannot be impeached by any dormant claim whatsoever.

              I HAVE now gone through the several species of injury by ouster or dispossession of the freehold, with the remedies applicable to each. In considering which I have been unavoidably led to touch upon much obsolete and abstruse learning, as it lies intermixed with, and alone can explain the reason of, those parts of the law which are now more generally in use. For, without contemplating the whole fabric together, it is impossible to form any clear idea of the meaning and connection of those disjointed parts, which still form a considerable branch of the modern law; such as the doctrine of entries and remitter, the levying of fines, and the suffering of common recoveries. Neither indeed is any considerable part of that, which I have selected in this chapter from among the venerable monuments of our ancestors, so absolutely antiquated as to be out of force, though they are certainly out of use: there being, it must be owned, but a very few instances for more than a century past of prosecuting any real action for land by writ of entry, assize, formedon, writ of right, or otherwise. The forms are indeed preserved in the practice of common recoveries: but they are forms, and nothing else; for which the very clerks that pass them are seldom capable to assign the reason. But the title of lands is now usually tried upon actions of ejectment, or trespass.
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              CHAPTER THE ELEVENTH.

                Of Dispossession, or Ouster, of Chattels Real↩

              HAVING in the preceding chapter considered with some attention the several species of injury by dispossession or ouster of the freehold, together with the regular and well-connected scheme of remedies by actions real, which are given to the subject by the common law, either to recover the possession only, or else to recover at once the possession, and also te establish the right of property; the method which I there marked out leads me next to consider injuries by ouster, or dispossession, of chattels real; that is to say, by amoving the possession of the tenant either from an estate by statute-merchant, statute-staple, or elegit ; or from an estate for years.

              I. OUSTER, or amotion of possession, from estates held by either statute or eligit [he has chosen], is only liable to happen by a species of disseizin, or turning out of the legal proprietor, before his estate is determined by raising the sum for which it is given him in pledge. And for such ouster, though the estate be merely a chattel interest, the owner shall have the same remedy as for an injury to a freehold; viz. by assize of novel disseizin. [1] But this depends upon the several statutes, which create these respective interests, [2] and which expressly provide and allow this remedy in case of dispossession. Upon which account it is that Sir Edward Coke observes, [3] that these tenants are said to hold their estates ut liberum tenementum [as a freehold], until their debts be paid: because by the statutes they shall have an assize, as tenant of the freehold shall have; and in that respect they have the similitude of a free-hold. [4] 

              II. As for ouster, or amotion of possession, from an estate for years; this happens only by a like kind of disseizin, ejection, or turning out, of the tenant from the occupation of the land during the continuance of his term. For this injury the law has provided him with two remedies, according to te circumstances and situation of the wrongdoer: the writ of ejectione firmae [ejection of farm]; which lies against any one, the lessor, reversioner, remainder-man, or any stranger, who is himself the wrongdoer and has committed the injury complained of: and the writ of quare ejecit infra terminum [why he has ejected within the term]; which lies not against the wrongdoer or ejetor himself, but his feoffee or other person claiming under him. These are mixed actions, somewhat between real and personal; for therein are two things recovered, as well restitution of the term of years, as damages for the ouster or wrong.

              1. A WRIT then of ejectione firmae, or action of trespass in ejectment, lies, where lands or tenements are let for a term of years; and afterwards the lessor, reversioner, remainder-man, or any stranger, does eject or oust the lessee of his term. [5] In this case he shall have this writ of ejection, to call the defendant to answer for entering on the lands so demised to the plaintiff for a term that is not yet expired, and ejecting him. [6] And by this writ it, with damages.

              SINCE the disuse of real actions, this mixed proceeding is become the common method of trying the title to lands or tenements. It may not therefore be improper to delineate, with some degree of minuteness, its history, the manner of its process, and the principles whereon it is grounded.

              WE have before seen, [7] that the writ of covenant, for breach of the contract contained in the lease for years, was anciently the only specific remedy for recovering against the lessor term from which he had ejected his lessee, together with damages for the ouster. But if the lessee was ejected by a stranger, claiming under a title superior [8] to that of the lessor, or by a grantee of the reversion, (who might at any time by a common recovery have destroyed the term [9]) though the lessee might still maintain an action of covenant against the lessor, for non-performance of his contract or lease, yet he could not by any means recover the term itself. If the ouster was committed by a mere stranger, without any title to the land, the lessor might indeed by a real action recover possession of the freehold, but the lessee had no other remedy against the ejector but in damages, by a writ of ejectione firmae, for the trespass committed in ejecting him from his farm. [10] But afterwards, when the courts of equity began to oblige the ejector to make a specific restitution of the land to the party immediately injured, the courts of law also adopted the same method of doing complete justice; and, in the prosecution of a writ of ejectment, introduced a species of remedy not warranted by the original writ nor prayed by the declaration (which go only for damages merely, and are silent as to any restitution) viz. a judgment to recover the term, and a writ of possession thereupon. [11] This method seems to have been settled as early as the reign of Edward IV: [12] though it has been said [13] to have first begun under Henry VII, because it probably was then first applied to its present principal use, that of trying the title to the land.

              THE better to apprehend the contrivance, whereby this end is effected, we must recollect that the remedy by ejectment is in its original an action brought by one who has a lease for years, to repair the injury done him by dispossession. In order therefore to convert it into a method of trying titles to the freehold, it is first necessary that the claimant do take possession of the lands, to empower him to constitute a lessee for years, that may be capable of receiving this injury of dispossession. For it would be an offense, called in our law maintenance, (of which in the next book) to convey a title to another, when the grantor is not in possession of the land: and indeed it was doubted at first, whether this occasional possession, taken merely for the purpose of conveying the title, excused the lessor from the legal guilt of maintenance. [14] When therefore a person, who has right of entry into lands, determines to acquire that possession, which is wrongfully withheld by the present tenant, he makes (as by law he may) a formal entry on the premises; and being so in possession of the soil, he there, upon the land, seals and delivers a lease for years to some third person or lessee: and, having thus given him entry, leaves him in possession of the premises. This lessee is to stay upon the land, till the prior tenant, or he who had the previous possession, enters thereon afresh and ousts him; or till some other person (either by accident or by agreement beforehand) comes upon the land, and turns him out or ejects him.

              For this injury the lessee is entitled to his action of ejectment against the tenant, or this casual ejector, whichever it was that ousted him, to recover back his term and damages. But where this action is brought against such a casual ejector as is before mentioned, and not against the very tenant in possession, the court will not suffer the tenant to lose his possession without any opportunity to defend it. Wherefore it is a standing rule, that no plaintiff shall proceed in ejectment to recover lands against a casual ejector, without notice given to the tenant in possession (if any order to maintain the action, the plaintiff must, in case of any defense, make out four points before the court; viz. title, lease, entry, and ouster. First, he must show a good title in his lessor, which brings the matter of right entirely before the court; then, that the lessor, being seized by virtue of such title, did make him the lease for the present term; thirdly, that he, the lessee or plaintiff, did enter or take possession in consequence of such lease; and then, lastly, that the defendant ousted or ejected him. Whereupon he shall have judgment to recover his term and damages; and shall, in consequence, have a writ of possession, which the sheriff is to execute, by delivering him the undisturbed and peaceable possession of his term.

              THIS is the regular method of bringing an action of ejectment, in which the title of the lessor comes collaterally and incidentally before the court, in order to show the injury done to the lessee by this ouster. This method must be still continued in due form and strictness, save only as to the notice to the tenant, whenever the possession is vacant, or there is no actual occupant of the premises; and also in some other cases. But, as much trouble and formality were found to attend the actual making of the lease, entry, and ouster, a new and more easy method of trying titles by writ of ejectment, where there is any actual tenant or occupier of the premiss in dispute, was invented somewhat more than a century ago, by the lord chief justice Rolle, who then sat in the court of upper bench; so called during the exile of king Charles the second. This new method entirely depends upon a string of legal fictions: no actual lease is made, no actual entry by the plaintiff, no actual ouster by the defendant; but all are merely ideal, for the sole purpose of trying the title. To this end, in the proceedings [15] a lease for a term of years is stated to have been action; as by John Rogers to Richard Smith; which plaintiff ought to be some real person, and not merely and ideal fictitious one who has no existence, as frequently though unwarrantably practiced: [16] it is also stated that Smith, the lessee, entered; and that the defendant William Stiles, who is called the casual ejector, ousted him; for which ouster he brings this action. As soon as this action is brought, and the complaint fully stated in the declaration, [17] Stiles, the casual ejector, or defendant, sends a written notice to the tenant in possession of the lands, as George Saunders, informing him of the action brought by Richard Smith, and transmitting him a copy of the declaration; withal assuring him that he, Stiles the defendant, has no title at to the premises, and shall make no defense; and therefore advising the tenant to appear in court and defend his own title: otherwise the casual ejector will suffer judgment to be had against him; and thereby he, the actual tenant Saunders, will inevitably be turned out of possession. [18] On receipt of this friendly caution, if the tenant in possession does not within a limited time apply to the court to be admitted a defendant in the stead of Stiles, he is supposed to have no right at all; and, upon judgment being had against Stiles the casual ejector, Saunders the real tenant will be turned out of possession by the sheriff.

              BUT if the tenant in possession applies to be made defendant, it is allowed him upon this condition; that he enter into a rule of court [19] to confess, at the trial of the cause, three of the four requisites for the maintenance of the plaintiff’s action; viz. the lease of Rogers the lessor, the entry of Smith the plaintiff, and his ouster by Saunders himself, now made the defendant instead of Stiles: which requisites, as they are wholly fictitious, should the defendant put the plaintiff to prove, he must of course be nonsuited for want of evidence; but by such stipulated confession of lease, entry, and ouster, the trial will now stand upon the merits of the title only. This done, the declaration is altered by inserting the name George Saunders instead of William Stiles, and the cause goes down to trial under the name of Smith (the plaintiff) on the demise of Rogers, (the lessor) against Saunders, the new defendant. And therein the lessor of the plaintiff is bound to make out a clear title, otherwise his fictitious lessee cannot obtain judgment to have possession of the land for the term supposed to be granted. But, if the lessor makes out his title in a satisfactory manner, then judgment and a writ of possession shall go fro Richard Smith the nominal plaintiff, who by this trial has proved the right of John Rogers his supposed lessor. Yet, to prevent fraudulent recoveries of the possession, by collusion with the tenant of the land, all tenants are obliged by statute 11 Geo.II. c.19. on pain of forfeiting three years rent, to give notice to their landlord, when served with any declaration id ejectment: and any landlord may by leave of the court be made a co-defendant to the action; which indeed he had a right to demand, long before the provision of this statute: [20] in like manner as (previous to the statute of Westm. 2. c.3.) if in a real action the tenant of the freehold made default, the remainder-man or reversioner had a right to come in and defend the possession; lest, if judgment were had against the tenant; the estate of those behind should be turned to a naked right. [21] But if the new defendant fails to appear at the trial, and to confess lease, entry, and ouster, the plaintiff Smith must indeed be there nonsuited, for want of proving those requisites; but judgment will in the end be entered against the casual ejector Stiles: for the condition on which Saunders was admitted a defendant is broken, and therefore the plaintiff is put again in the same situation as if he never had appeared at all; the consequence of which (we have seen) would have been, that judgment would have been entered for the plaintiff, and the sheriff, by virtue of a writ for that purpose, would have turned out Saunders, and delivered possession to Smith. The same process therefore as would have been had, provided no conditional rule had been made, must now be pursued as soon as the condition is broken. But execution shall be stayed, if any landlord after the default of his tenant applies to be made a defendant, and enters into the usual rule, to confess lease, entry, and ouster. [22] 

              THE damages recovered in these actions, though formerly their only intent, are now usually (since the title has been considered as the principal question) very small and inadequate; amounting commonly to one shilling or some other trivial sum. In order therefore to complete the remedy, when the possession has been long detained from him that has right, an action of trespass also lies, after a recovery in ejectment, to recover the mesne profits which the tenant in possession has wrongfully received. Which action may be brought in the name of either the nominal plaintiff in the judgment, or his lessor, against the tenant in possession; whether he be made party to the judgment, or suffers judgment to go by default. [23] 

              SUCH is the modern way, of obliquely bringing in question the title to lands tenements, in order to try it in this collateral manner; a method which is now universally adopted on almost every case. It is founded on the same principle as the ancient writs of assize, being calculated to try those real actions, as being infinitely more convenient for attaining the end of justice; because, the form of the proceeding being entirely fictitious, it is wholly in the power of the court to direct the application of that fiction, so as to prevent fraud an chicane, and eviscerate he very truth of the title. The writ of ejectment and its nominal parties (as was resolved by all the judges [24]) are “judicially to be considered as the fictitious form of an action, rally brought by the lessor of the plaintiff against the tenant in possession: invented, under the control and power of the court, for the advancement or justice in many respects; and to force the parties to go to trail on the merits, without being entangled in the nicety of pleadings on either side.”

              BUT a writ of ejectment is not an adequate means to try the title of all estates; for on such things whereon an entry cannot in fact be made, no entry shall be supposed by any fiction of the parties. Therefore an ejectment will not lie of an advowson, a rent, a common, or other incorporeal hereditament; [25] except for tithes in the hands of lay appropriators, by the express purview of statute 32 Hen. VIII. c.7. which doctrine has since been extended by analogy to tithes in the hands of the clergy: [26] nor will it lie in such cases, where the entry of him that has right is taken away by descent, discontinuance, twenty years dispossession, or otherwise.

              THIS action of ejectment is however rendered a very easy and expeditious remedy to landlords whose tenant are in arrere, by statute 4 Geo.II.c.28. which enacts, that every landlord, who has by his lease a right of re-entry in case of non-payment of rent, when half a year’s rent is due, and no sufficient distress is to be had, may serve a declaration in ejectment on his tenant, or fix the same upon some notorious part of the premises, which shall be valid, without any formal re-entry or previous demand of rent. And a recovery id such ejectment shall be final and conclusive, both in law and equity, unless the rent and all costs be paid or tendered within six calendar months afterwards.

              2. THE writ of quare ejecit infra terminum lies, by the ancient law, where the wrongdoer or ejector is not himself in possession of the lands, but another who claims under him. As where a man leases lands to another for years, and, after, the lessor or reversioner enters and makes a feoffment in fee or for life of the same lands to a stranger: now the lessee cannot bring a writ of ejectione firmae or ejectment against the feoffee; because he did not eject him, but the reversioner: neither can he have any such action to recover his term against the reversioner, who did oust him; because he is not now in possession. And upon that account this writ was devised, upon the equity of the statute Westm. 2. c. 24. as in case where no adequate remedy was already provided. [27] And the action is brought against the feoffee for deforcing, or keeping out, the original lessee during the continuance of his term: and herein, as in the ejectment, the plaintiff shall recover of much of the term as remains, and also damages for that portion of it, whereof he has been unjustly deprived. But since the introduction of fictitious ousters, whereby the title may be tried against any tenant in possession (by what means soever he acquired it) this action is fallen into disuse.
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              CHAPTER THE TWELFTH.

                Of Trespass↩

              IN the two preceding chapters we have considered such injuries to real property, as consisted in an ouster, or amotion of the possession. Those which remain to be discussed are such as may be offered to a man’s real property without any amotion from it.

              THE second species therefore of real injuries, or wrongs that affect a man’s lands, tenements, or hereditaments, is by trespass. Trespass, in its largest and most extensive sense, signifies any transgression or offense against the law of nature, of society, or of the country in which we live; whether it relates to a man’s person, or his property. Therefore beating another is a trespass; for which (as we have formerly seen) an action of trespass vi et armis in assault and battery will lie: taking or detaining a man’s goods are respectively trespasses; for which an action of trespass vi et armis [by force and arms], or on the case in trover and conversion, is given by the law: so also non-performance of promises or undertakings is a trespass; upon which an action of trespass on the case in assumpsit [undertaking] is grounded: and, in general, any misfeasance, or act of one man whereby another is injuriously treated or damnified, is a transgression, or trespass in its largest sense; for which we have already seen, [1] that whenever the act itself is directly and immediately injurious to the person or property of another, and therefore necessarily accompanied with some force, and action of trespass vi et armis will lie; but, if the injury is only consequential, a special action of trespass on the case may be brought.

              BUT in the limited and confined sense, in which we are at present to consider it, it signifies no more than an entry on another man’s ground without a lawful authority, and doing some damage, however inconsiderable, to his real property. For the right of meum and tuum [mine and yours], or property, in lands being once established, it follows as a necessary consequence, that this right must be exclusive; that is, that the owner may retain to himself the sole use and occupation of his soil: every entry therefore thereon without the owner’s leave, and especially if contrary to his express order, is a trespass or transgression. The Roman law seem to have made a direct prohibition necessary, in order to constitute this injury: ” qui alienum fundum ingreditur, potest a domino, si is praeviderit, prohiberi ne ingrediatur.” [2] [“He who enters on another’s land may be resisted by the owner if he shall have previously forbidden it."] But the law of England, justly considering that much inconvenience may happen to the owner, before he has an opportunity to forbid the entry, has carried the point much farther, and has treated every entry upon another’s lands, (unless by the owner’s leave, or in some very particular cases) as an injury or wrong, for satisfaction of which an action of trespass will lie; but determines the quantum of that satisfaction, by considering how far the offense was willful or inadvertent, and by estimating the value of the actual damage sustained.

              EVERY unwarrantable entry on another’s soil the law entitles a trespass by breaking his close; the words of the writ of trespass commanding the defendant to show cause, quare clausum querentis fregit [why he broke his close]. For every man’s land is in the eye of the law enclosed and set apart from his neighbor’s: and that either by a visible material fence, as one field is divided from another by a hedge; or, by an ideal invisible boundary, existing only in the contemplation of law, as when one man’s land adjoins to another’s in the same field. And every such entry or breach of a man’s close carries necessarily along with it some damage or other: for, if no other special loss can be assigned, yet still the words of the writ itself specify one general damage, viz. the treading down and bruising his herbage. [3] 

              ONE must have a property (either absolute or temporary) in the soil, and actual possession by entry, to be able to maintain an action of trespass: or at least, it is requisite that the party have a lease and possession of the vesture and herbage of the land. [4] Thus if a meadow be divided annually among the parishioners by lot, then, after each person’s several portion is allotted, they may be respectively capable of maintaining an action for the breach of their several closes; [5] for they have an exclusive interest and freehold therein for time. But before entry and actual possession, one cannot maintain an action of trespass, though he has the freehold in law. [6] And therefore an heir before entry cannot have this action against an abator; [7] though a disseizee might have it against a disseizor, for the injury done by the disseizin itself, at which time the plaintiff was seized of the land: but he cannot have it for any act done after the disseizin, until he has gained possession by re-entry, and then he may well maintain it for the intermediate damage done; for after his re-entry the law, by a kind of jus postliminii [remitter], supposes the freehold to have all case of an intrusion or deforcement, could the party kept out of possession sue the wrongdoer by a mode of redress, which was calculated merely for injuries committed against the land while in the possession of the owner. But by the statute 6 Ann. c.18. if guardian or trustee for any infant, a husband seized jure uxoris [in right of his wife], or a person having any estate or interest determinable upon a life or lives, shall, after the determination of their respective interests, hold over an continue in possession of the lands or tenements, they are now adjudged to be trespassers; and the reversioner or remainder-man once in every year, by motion to the court of chancery, procure the cestuy que use to be produced by the tenant of land, or may enter thereon in case of his refusal or willful neglect. And, by the statutes of 4 Geo. II. c.28. and 11 Geo. II. c.19. in case after the determination of any term of life, lives, or years, any person shall willfully hold over the same, the feoffor is entitled to recover by action of debt, either a rent of double the annual value of the premises, in case he himself has demanded and given notice in writing to deliver the possession; or else double the usual rent, in case the notice of quitting proceeds from any tenant having power to determine his lease, and he afterwards neglects to carry it into due execution.

              A MAN is answerable for not only his own trespass, but that of his cattle also: for by his negligent keeping they stray upon the land of another (and much more if he permits, or drives them on) and they there tread down his neighbor’s herbage, and spoil his corn or his trees, this is a trespass for which the owner must answer in damages. And the law gives the party injured a double remedy in this case; by permitting him to distrain the cattle thus damage-feasant, or doing damage, till the owner shall make him satisfaction; or else by leaving him to the common remedy in foro contentioso [in a court of litigation], by action. And the action that lies in either of these cases, of trespass committed upon another’s land either by a man himself or his cattle, is the action of trespass vi et armis ; whereby a man is called upon to answer, quare vi et armis clausum ipsius A. apud B. fregit, et blada ipsius A. ad valentiam centum solidorum ibidem nuper crescentia cum quibusdam averiis depastus suit, conculavit, et consumpsit, etc [8] [why he broke the close of the said A. at B. by force and arms, razed, trampled on, and consumed the grass of the said A, lately growing thereon, with certain beasts to the value of twenty shillings, etc.]: for the law always couples the idea of force with that of intrusion upon the property of another. And herein, if any unwarrantable act of the defendant or his beasts coming upon the land be proved, it is an act of trespass for which the plaintiff must recover some damage; such however as the jury shall think proper to assess.

              IN trespasses of a permanent nature, where the injury is continually renewed, (as by spoiling or consuming the herbage with the defendant’s cattle) the declaration may allege injury to have been committed by continuation from one given day to another, (which is called laying the action with a continuando [continuation]) and the plaintiff shall not be compelled to bring separate actions for every day’s separate offense. [9] But where the trespass is by one or several acts, each of which terminates in itself, and being once done cannot be done again, it cannot be laid with a continuando ; yet if there be repeated act of trespass committed, (as cutting down a certain number or trees) they may be laid to be done, not continually, but at diverse days and times within a given period. [10] 

              IN some cases trespass is justifiable; or, rather, entry on another’s land or house shall not in those cases be accounted trespass: as if a man comes there to demand or pay money, there payable; or to execute, in legal manner, the process of the law. Also a man may justify entering into an inn or public house, without the leave of the owner first specially asked; because, when a man professes the keeping of such inn or public house, he thereby gives a general license to any person to enter his doors. So a landlord may justify entering to distrain for rent; a commoner to attend his cattle, communing on the estate; for the apparent necessity of the thing. [11] Also it has been said, that by the common law and custom of England the poor are allowed to enter and glean upon another’s ground after the harvest, without being guilty of trespass: [12] which humane provision seems borrowed from the Mosaic law. [13] In like manner the common law warrants the hunting of ravenous beasts of prey, as badgers and foxes, in another man’s land; because the destroying such creatures is profitable to the public. [14] But in cases where a man misdemeans himself, or makes an ill use of the authority with which the law entrusts him, he shall be accounted a trespasser ab initio [from the beginning]: [15] as if one comes into a tavern and will not go out in reasonable time, but tarries there all night contrary to the inclinations of the owner; this wrongful act shall affect and have relation back even to his first entry, and make the whole a trespass. [16] But a bare non-feasance, as not paying for the wine he calls for, will not make him a trespasser; for this is only a breach of contract, for which the taverner shall have an action of debt or assumpsit against him. [17] So if a landlord distrained for rent, and willfully killed the distress, this by the common law made him a trespasser ab initio : [18] and so indeed would any other irregularity have done, till the statute 11 Geo. II. c.19. which enacts that no subsequent irregularity of the landlord shall make his first entry a trespass; but the party injured shall have a special action on the case for the real specific injury sustained, unless tender of amends has been made. But still, if a reversioner, who enters on pretense of seeing waste, breaks the house, or stays there all night; or if the commoner who comes to tend his cattle, cuts down a tree; in these and similar cases the law judges that he entered for this unlawful purpose, and therefore, as the act which demonstrates such his purpose is a trespass, he shall be esteemed a trespasser ab initio. [19] So also in the case of hunting the fox or the badger, a man cannot justify breaking the soil, and digging him out of his earth: for though the law warrants the hunting of such noxious animals for the public good, yet it is held [20] that such things must be done in an ordinary and usual manner; therefore that being an ordinary course to kill them viz. by hunting the court held that the digging for them was unlawful.

              A MAN may also justify in an action of trespass, on account of the freehold and right of entry being in himself; and this defense brings the title of the estate in question. Thus is therefore one of the ways devised, since the disuse of real actions, to try the property of estates; thought it is not so usual as that by ejectment, because that, being now a mixed action, not only gives damages for the ejection, but also possession of the land: whereas in trespass, which is merely a personal suit, the right can be only ascertained, but no possession delivered; nothing being recovered but damages for the wrong committed.

              IN order to prevent trifling and vexatious actions of trespass, as well as other personal actions, it is ( inter alia [among others]) enacted by statutes 43 Eliz. c.6. and 22 and 23 Car. II. c.9. §.136. that where the jury who try an action of trespass, give less damages than forty shillings, the plaintiff shall be allowed no more costs than damages; unless the judge shall certify under his hand that the freehold or title of the land came chiefly in question. But this rule now admits of two exceptions more, which have been made by subsequent statutes. One is by statute 8&9; W. III. c.11. which enacts, that in all actions of trespass, wherein it shall appear that the trespass was willful and malicious, and it be so certified by the judge, the plaintiff shall recover full costs. Every trespass is willful, where the defendant has notice, and is especially forewarned not to come on the land; as every trespass is malicious, though the damage may not amount to forty shillings, where the intent of the defendant plainly appears to be to harass and distress the plaintiff. The other exception is by statute 4&5 W.&M. c. 23. which gives full costs against any inferior tradesman, apprentice, or other dissolute person, who is convicted of a trespass in hawking, hunting, fishing, or fowling upon another’s land. Upon this statute it has been adjudged, that if a person be an inferior tradesman, as a clothier for instance, it matters not what qualification he may have in point of estate; but, if he be guilty of such trespass, he shall be liable to pay full costs. [21] 
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              CHAPTER THE THIRTEENTH.

                Of Nuisance↩

              A THIRD species of real injuries to a man’s land and tenements, is by nuisance. Nuisance, nocumentum, or annoyance, signifies any thing that works hurt, inconvenience, or damage. And nuisances are of two kinds; public or common nuisances, which affect the public, and are an annoyance to all the king’s subjects; for which reason we must refer them to the class of public wrongs, or crimes and misdemeanor: and private nuisances; which are the objects of our present consideration, and may be defined, any thing done to the hurt or annoyance of the lands, tenements, or hereditaments of another. [1] We will therefore, first, mark out the several kinds of nuisances, and then their respective remedies.

              I. IN discussing the several kinds of nuisances, we will consider, first, such nuisances as may affect a man’s corporeal hereditaments, and then those that may damage such as are incorporeal.

              1. FIRST, as to corporeal inheritances. If a man builds a house so close to mine that his roof overhangs my roof, and throws the water off his roof upon mine, this is a nuisance, for which an action will lie. [2] Likewise to erect a house or other building so near to mine, that it stops up my ancient lights and windows, is a nuisance of a similar nature. [3] But in this latter case it is necessary that the windows be ancient, that is, have subsisted there time out of mind; otherwise there is no injury done. For he has much right to build a new edifice upon his ground, as I have upon mine: since every man do what he pleases upon the upright or perpendicular of his own soil; and it was my folly to build so near another’s ground. [4] Also, if a person keeps his hogs, or other noisome animals, so near the house of another, that the stench of them incommodes him and makes the air unwholesome, this is an injurious nuisance, as it tends to deprive him of the use and benefit of his house. [5] A like injury is, if one’s neighbor sets up and exercises any offensive trade; as a tanner’s, a tallowchandler’s or the like: for though these are lawful and necessary trades, yet they should be exercised in remote places; for the rule is, sic utere tuo, ut alienum non laedas [use your property to not injure that of another]:” this therefore is an actionable nuisance. [6] So that the nuisances which affect a man’s dwelling may be reduced to these three: 1. Overhanging it, which is also a species of trespass, for cujus est solum, ejus est usque ad coelum [whoever has the land possesses all the space upwards indefinitely]: 2. Stopping ancient lights: and, 3. Corrupting the air with noisome smells: for light and air are two indispensable requisites to every dwelling. But depriving one of a mere matter of pleasure, as of a fine prospect, by building a wall, or the like; this, as it abridges nothing really convenient or necessary, is no injury to the sufferer, and is therefore not an actionable nuisance. [7] 

              AS to nuisances to one’s lands: if one erects a smelting house for lead so near the land of another, that the vapor and smoke kills his corn and grass, and damages his cattle therein, this is held to be a nuisance. [8] And by consequence it follows, that if one does any other act, in itself lawful, which yet being done in that place necessarily tends to the damage of another’s property, it is a nuisance: for it is incumbent on him to find some other place to do that act, where it will be less offensive. So also, if may neighbor ought to scour a ditch, and does not, whereby my land is overflowed, this is an actionable nuisance. [9] 

              WITH regard to other corporeal hereditaments: it is a nuisance to stop or divert water that uses to run to another’s meadow or mill; [10] to corrupt or poison a water-course, by erecting a dyehouse or a lime-pit for the use of trade, in the upper part of the stream; [11] or in short to do any act therein, that in its consequences must necessarily tend to the prejudice of one’s neighbor. So closely does the law of England enforce that excellent rule or gospel-morality, of “doing to others, as we would they should do unto ourselves.”

              2. As to incorporeal hereditaments, the law carries itself with the same equity. If have a way, annexed to my estate, across another’s land, and he obstructs me in the use of it, either by totally stopping it, or putting logs across it, or plowing over it, it is a nuisance: for in the first case I cannot enjoy my right at all, and in the latter I cannot enjoy it so commodiously as I ought. [12] Also, if I am entitled to hold a fair or market, and another person sets up a fair or market so near mine that it does me a prejudice, it is a nuisance to the freehold which I have in my market or fair. [13] But in order to make this out to be a nuisance, it is necessary, 1. That my market or fair be the elder, otherwise the nuisance lies at my own door. 2. That the market be erected within the third part of twenty miles from mine. For Sir Matthew Hale [14] construes the dieta, or reasonable day’s journey, mentioned by Bracton, [15] to be twenty miles: as indeed it is usually understood not only in our own law, [16] but also in the civil, [17] from which we probably borrowed it. So that if the new market be not within seven miles of the old one it is no nuisance; for it is held reasonable that every man should have a market within one third of a day’s journey from his own home; that, the day being divided into three parts, he may spend one part in going, another in returning, and the third in transacting his necessary business there. If such market or fair be on the same day with mine, it is prima facie a nuisance to mine, and there needs no proof of it, but the law will intend it to be so: but if it be on any other day, it may be a nuisance; though whether it is so or not, cannot be intended or presumed, but I must make proof of it to the jury. If a ferry is erected on a river, so near another ancient ferry as to draw away its custom, it is nuisance to the owner of the old one. For where there is a ferry by proscription, the owner is bound to keep it always in repair and readiness, for the ease of all the king’s subject; otherwise he maybe grievously amerced: [18] it would be therefore extremely hard, if a new ferry were to share his profits, which does not also share his burden. But, where the reason ceases, the law also ceases with it: therefore it is no nuisance to erect a mill so near mine, as to draw away the custom, unless the miller also intercepts the water. Neither is it a nuisance to set up any trade, or a school, in neighborhood or rivalship with another: for by such emulation the public are like to be gainers; and, if the new mill or school occasion a damage to the old one, it is damnum absque injuria [damage without injury]. [19] 

              II. LET us next attend to the remedies, which the law has given for this injury of nuisance. And here I must premise that the law gives no private remedy for any thing but a private wrong. Therefore no action lies for a public or common nuisance, but an indictment only: because the damage being common to all the king’s subjects, no one can assign his particular proportion of it; or, he could, it would be extremely hard, if every subject in the kingdom were allowed to harass the offender with separate actions. For this reason, no person, natural or corporate, can have an action of a public nuisance, or punish it; but only the king in his public capacity of supreme governor, and pater-familias of the kingdom. [20] Yet this rule admits of one exception; where a private person suffers some extraordinary damage, beyond the rest of the king’s subjects, by a public nuisance: in which case shall have a private satisfaction by action. As if, by means of a ditch dug across a public way, which is a common nuisance, a man or his horse suffer any injury by falling therein; there, for this particular damage, which is not common to others, the party shall have his action. [21] Also if a man has abated, or removed, a nuisance which offended him (as we may remember it was stated, in the first chapter of this book, that the party injured has a right to do) in this case he is entitled to no action. [22] For he had choice of two remedies; either without suit, by abating it himself, by his own mere act and authority; or by suit, in which he may both recover damages, and remove it by the aid of the law: but having made his election of one remedy, he is totally precluded from the other.

              THE remedies by suit, are, 1. By action on the case for damages; in which the party injured shall only recover a satisfaction for the injury sustained; but cannot thereby remove the nuisance. Indeed every continuance of a nuisance is held to be a fresh one; [23] and therefore a fresh action will lie, and very exemplary damages will probably be given, if, after one verdict against him, the defendant has the hardiness to continue it. Yet the founders of the law of England did not rely upon probabilities merely, in order to give relief to the injured. They have therefore provided two other actions; the assize of nuisance, and the writ of quod permittat prosternere [that he permit to put down]: which not only give the plaintiff satisfaction for his injury past, but also strike at the root and remove the cause itself, the nuisance that occasioned the injury. These two actions however can only be brought by the tenant of the freehold; so that a lessee for years is confined to his action upon the case. [24] 

              2. AN assize of nuisance is a writ, wherein it is stated that the party injured complains of some particular fact done, ad nocumentum liberi tenementi sui [to the damage of his freehold], and therefore commanding the sheriff to summon an assize, that is, a jury, and view the premises, and have them at the next commission of assizes, that justice may be done therein: [25] and, if the assize is found for the plaintiff, he shall have judgment of two things; 1. To have the nuisance abated; and 2. To recover damages. [26] Formerly an assize of nuisance only lay against the very wrongdoer himself who levied, or did, the nuisance; and did not lie against any person to whom he had aliened the tenements, whereon the nuisance was situated. This was the immediate reason for making that equitable provision in statute Westm. 2. 13 Edw. I. c. 24. for granting a similar writ, in casu consimili [in a similar case], where no former precedent was to be found. The statute enacts, that ” de caetero non recedant querentes a curia domini regis, pro eo quod tenementum transfertur de uno in alium “ [“moreover the complainants shall not be obliged to abandon their action because the tenement is transferred to another”]; and then gives the form of a new writ in this case; which only differs from the old one in this, that, where the assize is brought against the very person only who levied the nuisance, it is said, ” quod A. (the wrongdoer) injuste levavit tale nocumentum “ [“that A. unjustly levied such a nuisance”]; but, where the lands are aliened to another person, the complaint is against both; ” quod A. (the wrongdoer) et B. (the alienee) levaverunt “ [“that A. and B. levied”]. [27] For every continuation, as was before said, is a fresh nuisance; and therefore the complaint is as well grounded against the alienee who continues it, as against the alienor who first levied it.

              3. BEFORE this statute, the party injured, upon any alienation of the land wherein the nuisance was set up, was driven to his quod permittat prosternere ; which is in the nature of a writ of right, and therefore subject to greater delays. [28] This is a writ commanding the defendant to permit the plaintiff to abate, quod permittat prosternere, the nuisance complained of; and, unless he so permits, to summon him to appear in court, and then show cause why he will not. [29] And this writ lies as well for the alienee of the party first injured, as against the alienee of the party first injuring; as has been determined by all the judges. [30] And the plaintiff shall have judgment herein to abate the nuisance, and to recover damages against the defendant.

              BOTH these actions, of assize of nuisance, and of quod permittat prosternere, are now out of use, and have given way to the action on the case; in which, as was before observed, no judgment can be had to abate the nuisance, but only to recover damages. Yet, as therein it is not necessary that the freehold should be in the plaintiff and defendant respectively, as it must be in these real actions, but it is maintainable by one that has possession only, against another that has like satisfaction, the process is therefore easier: and the effect will be much the same, unless a man has a very obstinate as well as an ill-natured neighbor; who had rather continue to pay damages, than remove his nuisance. For in such case, recourse must at last be had to the old and sure remedies, which will effectually conquer the defendant’s perverseness, by sending the sheriff with his posse comitatus, or power of the county, to level it.
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              CHAPTER THE FOURTEENTH.

                Of Waste↩

              THE fourth species of injury, that may be offered to one’s real property, is by waste, or destruction in lands tenements. What shall be called waste was considered at large in a former volume, [1] as it was a means of forfeiture, and thereby of transferring the property of real estates. I shall therefore here only beg lease to remind the student, that waste is a spoil and destruction of the estate, either in houses, woods, or lands; by demolishing not the temporary profits only, but the very substance of the thing; thereby rendering it wild and desolate; which the common law expresses very significantly by the word vastum : and that this vastum, or waste, is either voluntary or permissive; the one by actual and designed demolition of the lands, woods, and houses; the other arising form mere negligence, and want of sufficient care in reparations, fences, and the like. So that my only business is at present to show, to whom this waste is an injury; and of course who is entitled to any, and what, remedy by action.

              I. THE persons, who may be injured by waste, are such as have some interest in the estate wasted: for if a man be the absolute tenant in fee-simple, without any encumbrance or charge on the premises, he may commit whatever waste his own indiscretion may prompt to, without being impeachable or accountable for it to any one. And, though his heir is sure to be the sufferer, yet nemo est haeres viventis [no one is heir to the living]: no man is certain of succeeding him, as well on account of the uncertainty which shall die first, as also because he has it in his own power to constitute what heir he pleases, according to the civil notion, so an haeres natus [natural heir] and an haeres factus [appointed heir]; or, in the more accurate phraseology of our English law, he may aliene or devise his estate to whomever he thinks proper, and by such alienation or devise may disinherit his at law. Into whose hands soever therefore the estate wasted comes, after a tenant in fee-simple, though the waste in undoubtedly damnum [damaged], it is absque injuria [without injury].

              ONE species of interest, which is injured by waste, is that of a person who has a right of common in the place wasted; especially if it be common of estovers, or a right of cutting and carrying away wood for house-bote, plow-bote, etc. Here, if the owner of the wood demolishes the whole wood, and thereby destroys all possibility of taking estovers, this is an injury to the commoner, amounting to no less than a disseizin of his common of estovers, if he chooses so to consider it; for which he has his remedy to recover possession and damages by assize, if entitled to a freehold in such common: but if he has only a chattel interest, then he can only recover damages by an action on the case for this waste and destruction of the woods, out of which his estovers were to issue. [2] 

              BUT the most usual and important interest, that is hurt by this commission of waste, is that of him who has the remainder or reversion of the inheritance, after a particular estate for life or years in being. Here, if the particular tenant, (be it the tenant in dower or by curtesy, who was answerable for waste at the common law, [3] or the lessee for life or years, who was first made liable by the statutes of Marlbridge [4] and of Gloucester [5]) if the particular tenant, I say, commits or suffers any waste, it is a manifest injury to him that has the inheritance, as it tends to mangle and dismember it of its most desirable incidents and ornaments, among which timber and houses may justly be reckoned the principal. To him therefore in remainder or reversion the law has given a remedy; that is, to him to whom the inheritance appertains in expectancy. [6] For he, who has the remainder for life only, is not entitled to sue for waste; since his interest may never perhaps come into possession, and then has suffered no injury. Yet a parson, vicar, arch-deacon, prebendary, and the like, who are seized in right of their churches of any remainder or reversion, may have an action of waste; for they, in many cases, have for the benefit of the church and of the successor a fee-simple qualified: and yet, as they are not seized in their own right, the writ of waste shall not say, ad exhaeredationem ipsius [to his disinheritance], as for other tenants in fee-simple; but ad exhaeredationem ecclesiae, [to the disinheritance of the church] in whose right the fee-simple is held. [7] 

              II. THE redress for this injury of waste is of two kinds, preventive, and corrective: the former of which is by writ of estrepement, the latter by that of waste.

              1. ESTREPEMENT is an old French word, signifying the same as waste or extirpation: and the writ of estrepement lay at the common law, after judgment obtained in any action real, [8] and before possession was delivered by to sheriff; stop any waste which the vanquished party might be tempted to commit in lands, which were determined to be no longer his. But, as in some cases the defendant may be justly apprehensive, that the tenant may make waste or estrepement pending the suit, well knowing the weakness of his title, therefore the statute of Gloucester [9] gave another writ of estrepement, pendente placito [waste pending the suit], commanding the sheriff firmly to inhibit the tenant ” ne faciat vastum vel estrepamentum pendente placito dicto indiscusso.” [10] [“That he commit no waste during the continuance of the suit."] And, by virtue of either of these writs the sheriff may resist them that do, or offer to do, waste; and, if otherwise he cannot prevent them, he may lawfully imprison the wasters, or make a warrant to others to imprison them: or, if necessity require, he may take the posse comitatus to his assistance. So odious in the sight of the law is waste and destruction. [11] In suing out these two writs this difference was formerly observed; that in actions merely possessory, where no damages are recovered, a writ of estrepement might be had at any time pendente lite [pending suit], nay even at the time of suing out the original writ, or first process: but, in an action where damages were recovered, the defendant could only have a writ of estrepement, if he was apprehensive of waste after verdict had; [12] for, with regard to waste done before the verdict was given, it was presumed the jury would consider that in assessing the quantum of damages. But now it seems to be held, by an equitable construction of the statute of Gloucester, and in advancement of the remedy, that a writ of estrepement, to prevent waste, may be had in every stage, as well of such actions wherein damages are recovered, as so those wherein only possession is had of the lands: for peradventure, says the law, the tenant may not be of ability to satisfy the demandant his full damages. [13] And therefore now, in an action of waste itself, to recover the place wasted and also damages, a writ of estrepement will lie, as well before as after judgment. For the plaintiff cannot recover damages for more waste than is contained in his original complaint; neither is he at liberty to assign or give in evidence any waste made after the suing out of the writ: it is therefore reasonable that he should have this writ of preventive justice, since he in his present suit debarred of any farther remedial. [14] If a writ of estrepement, forbidding waste, directed and delivered to the tenant, as it may be, and he afterwards proceeds to commit waste, and action may be carried on upon the foundation of this writ; wherein the only plea of the tenant can be, non fecit vastum contra prohibitionem [he did not commit waste against prohibition]: and, if upon verdict it be found that he did, the plaintiff may recover costs and damages; [15] or the party may proceed to punish the defendant for the contempt: for if, after the writ directed and delivered to the tenant or his servants, they proceed to commit waste, the court will imprison them for this contempt of the writ. [16] But not so, if it be directed to the sheriff, for then it is incumbent upon him to prevent the estrepement absolutely, even by raising the posse comitatus, if it can be done no other way.

              BESIDES this preventive redress at common law, the courts of equity, upon bill exhibited therein, complaining of waste and destruction, will grant an injunction or order to stay waste, until the defendant shall have put in his answer, and the court shall thereupon make farther order. Which is now become the most usual way of preventing waste.

              2. A WRIT of waste is also an action, partly founded upon the common law and partly upon the statute of Gloucester; [17] and may be brought by him who has the immediate estate of inheritance in reversion or remainder, against the tenant for life, tenant in dower, tenant by the curtesy, or tenant for years. This action is also maintainable in pursuance [18] of statute Westm.2.by one tenant in common of the inheritance against another, who makes waste in the estate held in common. The equity of which statute extends to joint-tenant, but not to coparceners: because by the old law coparceners might make partition, whenever either of them thought proper, and thereby prevent future waste, but tenants in common and joint-tenants could not; and therefore the statute gave them this remedy, compelling the defendant either to make partition, and take the place wasted to his own share, or to give security not to commit any farther waste. [19] But these tenants in common and joint-tenants not liable to the penalties of the statute of Gloucester, which extends only to such as have life-estates, and do waste to the prejudice of the inheritance. The waste however must be something considerable; for if it amount only to twelve pence, or some such petty sum, the plaintiff shall not recover in an action of waste: nam de minimis non curat lex [the law does not recognize trifles]. [20] 

              THIS action of waste is a mixed; partly real, so far as it recovers land, and partly personal, so far as it recovers damages. For it is brought for both those purposes; and, if the waste be proved, the plaintiff shall recover the thing or place waste, and also treble damages by the statute of Gloucester. The writ of waste calls upon the tenant to appear and show cause, why he has committed waste and destruction in the place named, ad exhaeredationem, to the disinheritance, of the plaintiff. [21] And if the defendant makes default, or does not appear at the day assigned him, then the sheriff is to take with him a jury of twelve men, go in person to the place alleged to be wasted, and there inquire of the waste done, and the damages; and make a return or report of the same to the court, upon which report the judgment is founded. [22] For the law will not suffer so heavy a judgment, as the forfeiture and treble damages, to be passed upon a mere default, without full assurance that the fact is according as it is stated in the writ. But if the defendant appears to the writ, and afterwards suffers judgment to go against him by default, or upon a nihil dicit, (when he makes no answer, puts in no plea, in defense) this amounts to a confession of the waste; since, having once appeared, he cannot now pretend ignorance of the charge. Now therefore the sheriff shall not go to the place to inquire of the fact, whether any waste has, or has not, been committed; for this is already ascertained by the silent confession of the defendant: but he shall only, as in defaults upon other actions, make inquiry of the quantum [quantity] of damages. [23] The defendant, on the trial, may give in evidence any thing that proves there was no waste committed, as that the destruction happened by lightning, tempest, the king’s enemies, or other inevitable accident. [24] But it is no defense to say, that a stranger did the waste, for against him the plaintiff has no remedy: though the defendant is entitled to sue such stranger in an action of trespass vi et armis, and shall recover the damages he has suffered in consequence of such unlawful act. [25] 

              WHEN the waste and damages are thus ascertained, either by confession, verdict, or inquiry of the sheriff, judgment is given, in pursuance of the statute of Gloucester, c. 5. that the plaintiff shall recover the place wasted; for which he has immediately a writ of seizin, provided the particular estate be still subsisting, (for, if be expired, there can be no forfeiture of the land) and also that the plaintiff shall recover treble the damages assessed by the jury; which he must obtain in the same manner as all other damages, in actions personal and mixed, are obtained, whether the particular estate be expired, or still in being.
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              CHAPTER THE FIFTEENTH.

                Of Subtraction↩

              SUBTRACTION, which is the fifth species of injuries affecting a man’s real property, happens, when any person who owes any suit, duty, custom, or service to another, withdraws or neglects to perform it. It differs from a disseizin, in that this is committed without any denial of the right, consisting merely in non-performance; that strikes at very title of the party injured, and amounts to an ouster or actual dispossession. Subtraction however, being clearly an injury, is remediable by due course of law: but the remedy differs according to the nature, or by custom only.

              I. FEALTY, suit of court, and rent, are duties and services usually issuing and arising ratione tenurae [by reason of the tenure], being the conditions upon which the ancient lords granted out their lands to their feudatories: whereby it was stipulated, that they and their heirs should take the oath of fealty or fidelity to their lord, which was the feudal bond or commune vinculum [common bond] between lord and tenant; that they should do suit, or duly attend and follow the lord’s courts, and there from time to time give their assistance, by serving on juries, either to decide the property of their neighbors in the court-baron, or correct their misdemeanors in the court-leet; and, lastly, that they should yield to the lord certain annual stated returns, in military attendance, in provisions, in arms, in matters of ornament or pleasure, in rustic employments or praedial labor, or (which is instar omnium [equal to all]) in money, which will provide all the rest; all which are comprised under the one general name of reditus, return, or rent. And the subtraction or nonobservance of any these conditions, by neglecting, to swear fealty, to do suit of court, or to render the rent or service reserved, is an injury to freehold of the lord, by diminishing and depreciating the value of his seigniory.

              THE general remedy for all these is by distress; and it is the only remedy at the common law for the two first of them. The nature of distresses, their incidents and consequences, we have before more than once explained: [1] it may here suffice to remember, that they are a taking of beasts, or other personal property, by way of pledge to enforce the performance of something due from that distresses be reasonable and moderate; but, in the case so distress fealty or suit of court, no distress can be unreasonable, immoderate, or too large: [2] for this is the only remedy to which the party aggrieved is entitled, and therefore it ought to be such as is sufficiently compulsory; and, be it of what value it will, there is no harm, done, especially as it cannot be sold or made away with, but must be restored immediately on satisfaction to its quantity, and may be repeated from time to time, until the stubbornness of the party is conquered, is called a distress infinite; which is also used for some other purposes, as in summoning jurors, and the like.

              OTHER remedies for subtraction of rents or services are, 1. By action of debt, for the breach of this express contract, of which enough has been formerly said. This is the most usual remedy, when recourse is had to any action at all for the recovery of pecuniary rents, to which species of render almost all free services are now reduced, since the abolition of the military tenures. But for a freehold rent, reserved on a lease for life, etc, no action of debt lay by the common law, during the continuance of the freehold out of which it issued: [3] for the law would not suffer a real injury to be remedied by an action that was merely personal. However by the statutes 8 Ann. c.14. and 5 Geo. III. c. 17. actions of debt may now be brought at any time to recover such freehold rents. 2. An assize of mort d’ ancestor [death of ancestor] or novel disseizin will lie of rents as well of land; [4] if the lord, for the sake of trying the possessory right, will elect to suppose himself ousted or disseized thereof. This is now seldom heard of; and all other real actions, being in the nature of writs of right, and therefore more dilatory in their progress, are entirely disused, though not formally abolished by law. Of this species however is, 3. The writ de consuetudinibus et servitiis [of customs and services], which lies for the lord against his tenant, who withholds from him the rents and services due by custom, or tenure, for his land. [5] This compels a specific payment or performance of the rent or service; but there are also others, whereby the lord shall recover the land itself in lieu of the duty withheld. As, 4. The writ of cessavit [he has ceased]: which lies, by the statutes of Gloucester, 6 Edw. I. c. 4.and of Westm. 2. 13 Edw. I. c. 21&41;. when a man who holds lands of a lord by rent or other services, neglects or ceases to perform his services for two years together; or where a religious house has lands given it, on condition of performing some certain spiritual service, as reading prayers or giving alms, and neglects it; in either of which cases, if the cesser or neglect have continued for two years, the lord or donor and his heirs shall have a writ of cessavit to recover the land itself, eo quod tenens in faciendis servitiis per biennium jam cessavit. [6] [“Because the tenant has already ceased to do service for two years."] And in like manner, by the civil law, if a tenant, (who held lands upon payment of rent or services, or as they call it ” jure emphyteutico,") neglected to pay or perform them per totum triennium [for three whole years], he might be ejected from such emphyteutic lands. [7] But by the statute of Gloucester, the cessavit does not lie for lands let upon fee-simple rents, unless they have lain fresh and uncultivated for two years, and there be not sufficient distress upon the premises; or unless the tenant has so enclosed the land, that the lord cannot come upon it to distrain. [8] For the law prefers the simple and ordinary remedies, by distress, or by the actions just now mentioned, to this extraordinary one of forfeiture for a cessavit ; and therefore the same statute of Gloucester has provided farther, that upon tender of arrears and damages before judgment, and giving security for the future performance of the services, the process shall be at an end, and the tenant shall retain his land. And to this the statute of Westm.2. conforms, so far as may stand with convenience and reason of law. [9] It is easy to observe, that the statute 4 Geo.II. c.28. which was mentioned in a former chapter, [10] and which permits landlords who have right of re-entry for non-payment of rent, to serve an ejectment on their tenants, when half a year’s rent is due, and there is no distress on the premises; it is easy, I say, to observe, that this provision is in some measure copied from the ancient writ of cessavit : especially as it may be satisfied and put an end to in a similar manner, by tender of the rent and costs within six months after. 5. There is also another very effectual remedy, which takes place when the tenant upon a writ of assize for rent, or on a replevin, disowns or disclaims his tenure, whereby the lord loses his verdict: in which case the lord may have a writ of right, sur disclaimer [on disclaimer], grounded on this denial of tenure; and shall, upon proof the tenure, recover back the land itself so held, as a punishment to the tenant for such his false disclaimer. [11] This piece of retaliating justice, whereby the tenant who endeavors to defraud his lord is himself deprived of the estate, as it evidently proceeds upon feudal principles, so it is expressly to be met with in the feudal constitutions: [12] “ vassallus, qui abnegavit feudum ejusve conditionem, exspoliabitur.” [“The vassal who denies his fee or the condition (by which he held it) shall be deprived."]

              AND, as on the one hand the ancient law provided these several remedies to obviate the knavery and punish the ingratitude of the tenant, so on the other hand it was equally careful to redress the oppression of the lord; by furnishing, 1. The writ of ne injuste vexes [do not unjustly oppress]; [13] which is an ancient writ founded on that chapter [14] of Magna Carta, which prohibits distresses for greater services than are really due to the lord; being itself of the prohibitory kind, and yet in the nature of a writ of right. [15] It lies, where the tenant in fee-simple and his ancestors have held of the lord by certain services; and the lord has obtained seizin of more or greater services, by the inadvertent payment or performance of them by the tenant himself. Here the tenant cannot in an avowry avoid the lord’s possessory right, because of the seizin given by his own hands; but is driven to this writ, to divest the lord’s possession, and establish the mere right of property, by ascertaining the services, and reducing them to their proper standard. But this writ does not lie for tenant in tail; for he may avoid such seizin of the lord, obtained from the payment of this ancestors, by plea to an avowry in replevin. [16] 2. The writ of mesne, de medio ; which is also in the nature of a writ of right, [17] and lies, when upon a subinfeudation the mesne or middle lord [18] suffers his under-tenant, or tenant paravail, to be distrained upon by lord paramount, for the rent due to him from the mesne lord. [19] And in such case the tenant shall have judgment to be acquitted (or indemnified) by the mesne lord; and if he makes default therein, or does not appear originally to the tenant’s writ, he shall be forejudged of his mesnalty, and the tenant shall hold immediately of the lord paramount himself. [20] 

              II. THUS far of the remedies for subtraction of rents or other services due by tenure. There are also other services, due by ancient custom and prescription only. Such is that of doing suit to another’s mill: where the persons, resident in a particular place, by usage time out of mind have been accustomed to grind their corn at a certain mill; and afterwards any of them go to another mill, and withdraw their suit, (their secta, a sequendo) from the ancient mill. This is not only a damage, but an injury, to the owner; because this not only a damage, but an injury, to the owner; because this prescription might have a very reasonable foundation; viz. upon the erection of such mill by the ancestors of the owner for the convenience of the inhabitants, on condition, that, when erected, they should all grind their corn there only. And for this injury the owner shall have a writ de secta ad molendinum [for suit at his mill], [21] commanding the defendant to do his suit at that mill, quam ad illud facere debet, et solet [which he ought, and usually did], or show good cause to the contrary: in which action the validity of the prescription may be tried, and if it be found for the owner, he shall recover damages against the defendant. [22] In like manner, and for like reasons, the register [23] will inform us, that a man may have a writ of secta ad furnum, secta ad torrale, et ad ominia alia hujusmodi [suit at the oven, suit at the kiln, and all others of the same kind]; for suit due to his furnum, his public oven or bakehouse; or to his torrale, his kiln, or malthouse; when a person’s ancestors have erected a convenience of that sort for the benefit of the neighborhood, upon an agreement (proved by immemorial custom) that all the inhabitants should use and resort to it, when erected. But besides these special remedies for subtractions, to compel the specific performance of the service due by custom; an action on the case will also lie for all of them, to repair the party injured in damages. And thus much for the injury of subtraction.
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              CHAPTER THE SIXTEENTH.

                Of Disturbance↩

              THE sixth and last species of real injuries is that of disturbance; which is usually a wrong done to some incorporeal hereditament, by hindering or disquieting the owners in their regular and lawful enjoyment of it. [1] I shall consider five sorts of this injury; viz. 1. Disturbance of franchises. 2. Disturbance of common. 3. Disturbance of ways. 4. Disturbance of tenure. 5. Disturbance of patronage.

              I. DISTURBANCE of franchises happens, when a man has the franchise of holding a court-leet, of keeping a fair or market, of free-warren, of taking toll, seizing waifs or estrays, or (in short) any other species of franchise whatsoever; and he is disturbed or incommoded in the lawful exercise thereof. As if another by distress, menaces, or persuasions, prevails upon the suitors not to appear at my court; or obstructs the passage to my fair or market; or hunts in my free-warren; or refuses to pay me the accustomed toll; hinders me from seizing the waif or estray, whereby it escapes or is carried out of my liberty: in every case of this kind, which it is impossible here to recite or suggest, there is an injury done to the legal owner; his property is damnified, and the profits arising from such his franchise are diminished. To remedy which as the law has given no other writ, he is therefore entitled to sue for damages by a species action on the case: or, in case of toll, may take a distress if he pleases. [2] 

              II. THE disturbance of common comes next to be considered; where any act is done, by which the right of another to his common is incommoded or diminished. This may happen, in the first place, where one who has no right of common, put his cattle into the land; and thereby robs the cattle of the commoners of their respective shares of the pasture. Or if one, who has a right common, puts in cattle which are not commonable as hogs and goats; which amounts to the same inconvenience. But the lord of the soil my (by custom or prescription, but not without) put a stranger’s cattle into the common; [3] and also, by a like prescription for common appurtenant, cattle that are not commonable may be put into the common. [4] The lord also of the soil may justify making burrows therein, and putting in rabbits, so as they do not increase to so large a number as totally to destroy the common. [5] But in general, in case the beasts of a stranger, or the uncommonable cattle of a commoner be found upon the land, the lord or any of the commoners may distrain them damage-feasant: [6] or the commoner may bring an action on the case to recover damages, provided injury done be any thing considerable; so that he may lay his action with a per quod [by which], or allege that thereby he was deprived of his common. But for a trivial trespass the commoner has no action; but the lord of the soil only, for the entry and trespass committed. [7] 

              ANOTHER disturbance of common is by surcharging it; or putting more cattle therein than the pasture and herbage will sustain, or the party has a right to do. In this case he that surcharges does an injury to the rest of the owners, by depriving them of their respective portions, or at least contracting them into a smaller compass. This injury by surcharging can properly speaking only happen, where the common is appendant or appurtenant, [8] and of course limitable by law; or where, when in gross, it is expressly limited and certain: for where a man has common in gross, sans nombre or without stint, he cannot be a surcharger. However, even where a man is said to have common without stint, still there must be left sufficient for the lord’s own beasts: [9] for the law will not suppose that, at the original grant of the common, the lord meant to exclude himself.

              THE usual remedies, for surcharging the common, are either by distraining so many of the beasts as are above the number allowed, or else by an action of trespass; both which may be had by the lord: or, lastly, by a special action on the case for damages; in which any commoner may be plaintiff. [10] But the ancient and most effectual method of proceeding is by writ of admeasurement of pasture. This lies, either where a common appurtenant or in gross is certain as to number, or where a man has common appendant or appurtenant to his land, the quantity of which common has never yet been ascertained. I either of these cases, as well the lord, as any of the commoners, is entitled to this writ of admeasurement; which is one of those writs, that are called vicontiel, [11] being directed to the sheriff, ( vice-comiti) and not to be returned to any superior court, till finally executed by him. It recites a complaint, that the defendant has surcharged, superoneravit, the common: and therefore commands the sheriff to admeasure and apportion it; that the defendant may not have more than belongs to him, and that the plaintiff may have his rightful share. And upon this suit all the commoners shall be admeasured, as well those who have not, as those who have, surcharged the common; as well the plaintiff, as the defendant. [12] The execution of this writ must be by a jury of twelve men, who are upon their oaths to ascertain, under the superintendence of the sheriff, what and how many cattle each commoner is entitled to feed. And the rule for this admeasurement is generally understood to be, that the commoner shall not turn more cattle upon the common, than are sufficient to manure and stock the land to which his right of common is annexed; or, as our ancient law expressed it, such cattle only as are levant and couchant [rising up and lying down] upon his tenement: [13] which being a thing uncertain before admeasurement, has frequently, though erroneously, occasioned this unmeasured right of common to be called a common without stint or sans nombre ; [14] a thing which, though possible in law, does in fact very rarely exist.

              IF, after the admeasurement has thus ascertained the right, the same defendant surcharges the common again, the plaintiff may have a writ of second surcharge, de secunda superoneratione, which is given by the statute Westm. 2. 13 Edw. I. c. 8. and thereby the sheriff is directed to inquire by a jury, whether the defendant has in fact again surcharged the common, contrary to the tenor of the last admeasurement: and if he has, he shall then forfeit to the king the supernumerary cattle put in, and also shall pay damages to the plaintiff. [15] This process seems highly equitable: for the first offense is held to be committed through mere inadvertence; and therefore there are no damages or forfeiture on the first writ, which was only to ascertain the right which was disputed: but the second offense is a willful contempt and injustice; and therefore punished very properly with not only damages, but also forfeiture. And herein the right, being once settled, is never again disputed; but only the fact is tried, whether there be any second surcharge or no: which gives this neglected proceeding a great advantage over the modern method, by action on the case, wherein the quantum of common belonging to the defendant must be proved upon every fresh trial, for every repeated offense.

              THERE is yet another disturbance of common, when the owner of the land, or other person, so encloses or otherwise obstructs it, that the commoner is precluded from enjoying the benefit, to which he is by law entitled. This may be done, either by erecting fences, or by driving the cattle off the land, or by plowing up the soil of the common. [16] Or it may be done by erecting a warren therein, and stocking it with rabbits in such quantities, that they devour the whole herbage, and thereby destroy the common. For in such case, though the commoner may not destroy the rabbits, yet the law looks upon this as an injurious disturbance of his right, and has given him his remedy by action against the owner. [17] This kind of disturbance does indeed amount to a disseizin, and if the commoner chooses to consider it in that light, the law has given him an assize of novel disseizin, against the lord, to recover the possession of his common. [18] Or it has given a writ of quod permittat [that he permit] against any stranger, as well as the owner of the land, in case of such a disturbance to the plaintiff as amounts to a total deprivation of his common; whereby the defendant shall be compelled to permit the plaintiff to enjoy his common as he ought. [19] But if the commoner does not choose to bring a real action to recover seizin, or to try the right, he may (which is the easier and more usual way) bring an action on the case for his damages, instead of an assize or a quod permittat. [20] 

              THERE are cases indeed, in which the lord may enclose and abridge the common; for which, as they are no injury to any one, so no one is entitled to any remedy. For it is provided by the statute of Merton, 20 Hen. III. c. 4. that the lord may approve, that is, enclose and convert to the uses of husbandry (which is a melioration or approvement) any waste grounds, woods, or pastures, in which his tenants have common appendant to their estates; provided he leaves sufficient common to his tenants, according to the proportion of their land. And this is extremely reasonable: for it would be very hard if the lord, whose ancestors granted out these estates to which the commons are appendant, should be precluded from making what advantage he can of the rest of his manor; provided such advantage and improvement be no way derogatory from the former grants. The statute Westm. 2. 13 Edw. I. c. 46. extends this liberty of approving, in like manner, against all others that have common appurtenant, or in gross, as well as against the tenants of the lord, who have their common appendant; and farther enacts that no assize of novel disseizin, for common, shall lie against a lord for erecting on the common any windmill, sheephouse, or other necessary buildings therein specified: which, Sir Edward Coke says, [21] are only put as examples; and that any other necessary improvements may be made by the lord, though in reality they abridge the common, and make it less sufficient for the commoners. And lastly, by statutes 29 Geo. II. c. 36. and 31 Geo. II. c. 41. it is particularly enacted, that any lords of wastes and commons, with the consent of the major part, in number and value, of the commoners, may enclose any part thereof, for the growth of timber and underwood.

              III. THE third species of disturbance, that of ways, is very similar in its nature to the last: it principally happening when a person, who has a right to a way over another’s grounds, by grant or prescription, is obstructed by enclosures, or other obstacles, or by plowing across it; by which means he cannot enjoy his right of way, or at least not in so commodious a manner as he might have done. If this be a way annexed to his estate, and the obstruction is made by the tenant of the land, this brings it to another species of injury; for it is then a nuisance for which an assize will lie, as mentioned in a former chapter. [22] But if the right of way, thus obstructed by the tenant, be only in gross, (that is, annexed to a man’s person and unconnected with any lands or testaments) or if the obstruction of a way belonging to an house or land is made by a stranger, it is then in either case merely a disturbance: for the obstruction of a way in gross is no detriment to any lands or testaments, and therefore does not fall under the legal notion of a nuisance, which must be laid, ad nocumentum liberi tenementi [the damage of his freehold]; [23] and the obstruction of it by a stranger can never tend to put the right of way in dispute: the remedy therefore for these disturbances is not by assize or any real action, but by the universal remedy of action on the case to recover damages. [24] 

              IV. THE fourth species of disturbance is that of disturbance of tenure, or breaking that connection, which subsists between the lord and his tenant, and to which the law pays so high a regard, that it will not suffer it to be wantonly dissolved by the act of a third person. The having an estate well tenanted is an advantage that every landlord must be every sensible of; and therefore the driving away a tenant from off his estate is an injury of no small consequence. If therefore there be a tenant at will of any lands or testaments, and a stranger either by menaces and threats, or by unlawful distresses, or by fraud and circumvention, or other means, contrives to drive him away, or inveigle him to leave his tenancy, this the law very justly construes to be a wrong and injury to the lord, [25] and gives him a reparation in damages against the offender by a special action on the case.

              V. THE fifth and last species of disturbance, but by far the most considerable, is that of disturbance of patronage; which is an hindrance or obstruction of a patron to present his clerk to a benefice.

              THIS injury was distinguished at common law from another species of injury, called usurpation; which is an absolute ouster or dispossession of the patron, and happens when a stranger, that has no right, presents a clerk, and he is thereupon admitted and instituted. [26] In which case, of usurpation, the patron lost by the common law not only his turn of presenting pro hac vice [for this time], but also the absolute and perpetual inheritance of the advowson, so that he could not present again upon the next avoidance, unless in the mean time he recovered his right by a real action, viz. a writ of right of advowson. [27] The reason given for his losing the present turn, and not ejecting the usurper’s clerk, was, that the final intent of the law in creating this species of property being to have a fit person to celebrate divine service, it preferred the peace of the church (provided a clerk were once admitted and instituted) to the right of any patron whatever. And the patron also lost the inheritance of his advowson, unless he recovered it in a writ of right, because by such usurpation he was put out of possession of his advowson, as much as when by actual entry and ouster he is disseized of lands or houses; since the only possession, of which an advowson is capable, is by actual presentation and admission of one’s clerk. And therefore, when the clerk was once instituted (except in the case of the king, where he must also be inducted, [28]) the church was absolutely full; and the usurper became seized of the advowson. Which seizin or possession it was impossible for the true patron to remove by any possessory action, or other means, during the plenary or fulness of the church; and when it became void afresh, he could not present, since another had the right of possession. The only remedy therefore, which the patron had left, was to try the mere right in a writ of right of advowson; which is a peculiar writ of right, framed for this special purpose, but in every other respect corresponding with other writs of right: [29] and, if a man recovered therein, he regained his advowson and was entitled to present at the next avoidance. [30] But in order to such recovery he must allege a presentation in himself or some of his ancestors, which proves him or them to have been once in possession: for, as a grant of the advowson, during the fullness of the church, conveys no manner of possession for the present, therefore a purchaser, until he has presented, has no actual seizin whereon to ground a writ of right. [31] Thus stood the common law.

              BUT bishops, in ancient times, either by carelessness or collusion, frequently instituting clerks upon the presentation of usurpers, and thereby defrauding the real patrons of their right of possession, it was in substance enacted by statute Westm. 2. 13 Edw. I. c. 5. §. 2. that if a possessory action be brought within six months after the avoidance, the patron shall (notwithstanding such usurpation and institution) recover that very presentation; which gives back to him the seizin of the advowson. Yet still, if the true patron omitted to bring his action within six months, the seizin was gained by the usurper, and the patron to recover it was driven to the long and hazardous process of a writ of right. To remedy which it was farther enacted by statute 7 Ann. c. 18. that no usurpation shall displace the estate or interest of the patron, or turn it to a mere right; but that the true patron had happened. So that the title of usurpation is now much narrowed, and the law stands upon this reasonable foundation: that if a stranger usurps my presentation and I do not pursue my right within six months, I shall lose that turn without remedy, for the peace of the church, and as a punishment for my own negligence; but that turn is the only one I shall lose thereby. Usurpation now gains no right to the usurper, with regard to any future avoidance, but only to the present vacancy: it cannot indeed be remedied after six months are past; but, during those six months, it is only a species of disturbance.

              DISTURBERS of a right of advowson may therefore be these three persons; the pseudo-patron, his clerk, and the ordinary: the pretended patron, by presenting to a church to which he has no right, and thereby making it litigious or disputable; the clerk, by demanding or obtaining institution, which tends to and promotes the same inconvenience; and the ordinary, by refusing to admit the real patron’s clerk, or admitting the clerk of the pretender. These disturbances are vexatious and injurious to him who has the right: and therefore, if he be not wanting to himself, the law (besides the writ of right of advowson, which is a final and conclusive remedy) has given him two inferior possessory actions for his relief; an assize of darrein presentment [last presentation], and a writ of quare impedit [why impeded]; in which the patron is always the plaintiff, and not the clerk. For the law supposes the injury to be offered to him only, by obstructing or refusing the admission of his nominee; and not to the clerk, who has no right in him till institution, and of course can suffer no injury.

              1. AN assize of darrein presentment, or last presentation, lies when a man, or his ancestors, under whom he claims, have presented a clerk to a benefice, who is instituted; and afterwards upon the next avoidance a stranger presents a clerk, and thereby disturbs him that is the real patron. In which case the patron shall have this writ, [32] directed to the sheriff to summon an assize or jury, to inquire who was the last patron that presented to the church now vacant, of which the plaintiff complains that he is deforced by the defendant: and, according as the assize determines that question, a writ shall issue to the bishop; to institute the clerk of that patron, in whose favor the determination is made, and also to give damages, in pursuance of statute Westm. 2. 13 Edw. I. c. 5. This question, it is to be observed, was, before the statute 7 Ann. before-mentioned, entirely conclusive, as between the patron or his heirs and a stranger: for, till then, the full possession of the advowson was in him who presented last and his heirs; unless, since that presentation, the clerk had been evicted within six months, or the rightful patron had recovered the advowson in a writ of right, which is a title superior to all others. But that statute having given a right to any person to bring a quare impedit, and to recover (if his title be good) notwithstanding the last presentation, by whomsoever made; assizes of darrein presentment, now not being in any wise conclusive, have been totally disused, as indeed they began to be before; a quare impedit being a more general, and therefore a more usual action. For the assize of darrein presentment lies only where a man has an advowson by descent from his ancestors; but the writ of quare impedit is equally remedial whether a man claims title by descent or by purchase. [33] 

              2. I PROCEED therefore, secondly, to inquire into the nature [34] of a writ of quare impedit, now the only action used in case of the disturbance of patronage: and shall first premise the usual proceedings previous to the bringing of the writ.

              UPON the vacancy of a living the patron, we known, is bound to present within six calendar months, [35] otherwise it will lapse to the bishop. But, if the presentation be made within that time, the bishop is bound to admit and institute the clerk, if found sufficient; [36] unless the church be full, or there be notice of any litigation. For if any position be intended, it is usual for each party to enter a caveat [beware] with the bishop, to prevent his institution of his antagonist’s clerk. An institution after a caveat entered is void by the ecclesiastical law; [37] but this the temporal courts pay no regard to, and look upon a caveat as a mere nullity. [38] But if two presentations be offered to the bishop upon the same avoidance, the church is then said to become litigious; and, if nothing farther be done, the bishop may suspend the admission of either, and suffer a lapse to incur. Yet if the patron or clerk on either side request him to award a jus patronatus [right of advowson], he is bound to do it. A jus patronatus is a commission from the bishop, directed usually to his chancellor and others of competent learning; who are to summon a jury of six clergymen and six laymen, to inquire into and examine who is the rightful patron; [39] and if, upon such inquiry made and certificate thereof returned by the commissioners, he admits and institutes the clerk of that patron whom they return as the true one, the bishop secures himself at all events from being a disturber, whatever proceedings may be had afterwards in the temporal courts.

              THE clerk refused by the bishop may also have a remedy against him in the spiritual court, denominated a duplex querela [double complaint]: [40] which is a complaint in the nature of an appeal from the ordinary to his next immediate superior; as from a bishop to the arch-bishop, or from an arch-bishop to the delegates: and if the superior court adjudges the cause of refusal to be insufficient, it will grant institution to the appellant.

              THUS far matters may go on in the mere ecclesiastical course; but in contested presentations they seldom go so far: for, upon the first delay or refusal of the bishop to admit his clerk, the patron usually brings his writ of quare impedit against the bishop, for the temporal injury done to his property, in disturbing him in his presentation. And, if the delay arises from the bishop alone, as upon pretense of incapacity, or the like, then he only is named in the writ; but if there be another presentation set up, then the pretended patron and his clerk are also joined in the action; or it may be brought against the patron and clerk, leaving out the bishop; or against the patron only. But it is most advisable to bring it against all three: for if the bishop be left out, and the suit be not determined till the six months are past, the bishop is entitled to present by lapse; for he is not party to the suit: [41] but, if he be named, no lapse can possibly accrue till the right is determined. If the patron be left out, and the writ be brought only against the bishop and the clerk, the suit is of no effect, and the writ shall abate; [42] for the right of the patron is the principal question in the cause. [43] If the clerk be left out, and has received institution before the action brought (as is sometimes the case) the patron by this suit may recover his right of patronage, but not the present turn; for he cannot have judgment to remove the clerk, unless he be made a defendant, and party to the suit, to hear what he can allege against it. For which reasons it is the safer way always to insert them, all three, in the writ.

              THE writ of quare impedit [44] commands the disturbers, the bishop, the pseudo-patron, and his clerk, to permit the plaintiff to present a proper person (without specifying the particular clerk) to such a vacant church, which pertains to his patronage; and which the defendants, as he alleges, do obstruct: and unless they so do, then that they appear in court to show the reason why they hinder him.

              IMMEDIATELY on the suing our of the quare impedit, if the plaintiff suspects that the bishop will admit the defendant’s or any other clerk, pending the suit, he may have a prohibitory writ, called a ne admittas [do not admit]; [45] which recites the contention begun in the king’s courts, and forbids the bishop to admit any clerk whatsoever till such contention be determined. And if the bishop does, after the receipt of this writ, admit any person, even though the patron’s right may have been found in a jure patronatus, then the plaintiff, after he has obtained judgment in the quare impedit, may remove the incumbent, if the clerk of a stranger, by writ of scire facias [show cause]: [46] and shall have a special action against the bishop, called a quare incumbravit [why encumbered]; to recover the presentation, and also satisfaction in damages for the injury done him by encumbering the church with a clerk, pending the suit, and after the ne admittas received. [47] But if the bishop has encumbered the church by instituting the clerk, before the ne admittas issued, no quare incumbravit lies; for the bishop has no legal notice, till the writ of ne admittas is served upon him. The patron is therefore left to his quare impedit merely; which, as was before observed, [48] now lies (since the statute of Westm. 2.) as well upon a recent usurpation within six months past, as upon a disturbance without any usurpation had.

              IN the proceedings upon a quare impedit, the plaintiff must set out his title at length, and prove at least one presentation in himself, his ancestors, or those under whom he claims; surrender he must recover by the strength of his own right, and not by the weakness of the defendant’s: and he must also show a disturbance before the action brought. [49] Upon this the bishop and the clerk usually disclaim all title: save only, the one as ordinary, to admit and institute; and the other as presentee of the patron; who is left to defend his own right. And, upon failure of the plaintiff in making out his own title, the defendant is put upon the proof of his, in order to obtain judgment for himself, if needful. But if the right be found for the plaintiff, on the trial, three farther points are also to be inquired: 1. If the church be full; and, if full, then of whose presentation: for if it be of the defendant’s presentation, then the clerk is removable by writ brought in due time. 2. Of what value the living is: and this in order to assess the damages which are directed to be given by the statute of Westm. 2. and, 3. In case of plenarty [an occupied benefice] upon a usurpation, whether six calendar [50] months have passed between the avoidance and the time of bringing the action: for then it would not be within the statute, which permits an usurpation to be divested by a quare impedit, brought infra tempus semestre [within half a year]. So that plenarty is still a sufficient bar in an action of quare impedit, brought above six months after the vacancy happens; as it was universally by the common law, however early the action was commenced.

              IF it be found that the plaintiff has the right, and has commenced his action in due time, then he shall have judgment to recover the presentation; [51] and, if the church be full by institution of any clerk, to remove him: unless it were filled pendente lite [pending suit] by lapse to the ordinary, he not being party to the suit; in which case the plaintiff loses his presentation pro hac vice, but shall recover two years’ full value of the church from the defendant the pretended patron, as a satisfaction for the turn lost by his disturbance: or, in case of his insolvency, he shall void at the end of the suit, then whichever party the presentation is found to belong to, whether plaintiff or defendant, shall have a writ directed to the bishop ad admittendum clericum [for admitting the clerk], [52] reciting the judgment of the court, and ordering him to admit and institute the clerk of the prevailing party; and, if upon this order he does not admit him, the patron may sue the bishop in a writ of quare non admisit, [53] and recover ample satisfaction in damages.

              BESIDES these possessory actions, there may be also had (as has before been incidentally mentioned) a writ of right of advowson, which resembles other writs of right: the only distinguishing advantage now attending it, being, that it is more conclusive than a quare impedit ; since to an action of quare impedit a recovery had in a writ of right may be pleaded in bar.

              THERE is no limitation with regard to the time within which any actions touching advowsons are to be brought; at least none later than the times of Richard I and Henry III: for by statute 1 Mar. St. 2. c. 5. the statute of limitations, 32 Hen. VIII. c. 2. is declared not to extend to any writ of right of advowson, quare impedit, or assize of darrein presentment, or jus patronatus. And this upon very good reason: because it may very easily happen that the title to an advowson may not come in question, not the right have opportunity to be tried, within sixty years, which is the longest period of limitation assigned by the statute of Henry VIII. For Sir Edward Coke [54] tells us, that there was a parson of one of his churches, that had been incumbent there above fifty years; nor are instances wanting wherein two successive incumbents have continued for upwards of a hundred years. [55] Had therefore the last of these incumbents been the clerk of a usurper, or had been presented by lapse, it would have been necessary and unavoidable for the patron, in case of a dispute, to have recurred back above a century, in order to have shown a clear title and seizin by presentation and admission of the prior incumbent. But though, for these reasons, a limitation is highly improper with respect only to the length of time; yet, as the title of advowsons is, for want of some limitation, rendered more precarious than that of any other hereditament, it might not perhaps be amiss if a limitation were established with respect to the number of avoidances; or, rather, if a limitation were compounded of the length of time and the number of avoidances together: for instance, if no seizin were admitted to be alleged in any of these writs of patronage, after sixty years and four avoidances were past.

              IN a writ of quare impedit, which is almost the only real action that remains in common use, and also in the assize of darrein presentment, and writ of right, the patron only, and not the clerk, is allowed to sue the disturber. But, by virtue of several acts of parliament, [56] there is one species of presentations, in which a remedy, to be sued in the temporal courts, is put into the hands of the clerks presented, as well as of the owners of the advowson. I mean the presentation to such benefices, as belong to roman catholic patrons; which, according to their several counties, are vested in and secured to the two universities of this kingdom. And particularly by the statute of 12 Ann. St. 2. c. 14. §. 4. a new method of proceeding is provided; viz. that, besides the writs of quare impedit, which the universities as patrons are entitled to bring, they, or their clerks, may be at liberty to file a bill in equity against any person presenting to such livings, and disturbing their right of patronage, or his cestui qui trust, or any other person whom they have cause to suspect; in order to compel a discovery of any secret trusts, for the benefit of papists, in evasion of those laws whereby this right of advowson is vested in those learned bodies: and also (by the statute 11 Geo. II.) to compel a discovery whether any grant or conveyance, said to be made of such advowson, were made bona fide [in good faith] to a protestant purchaser, for the benefit of protestants, and for a full consideration; without which requisites every such grant or conveyance of any advowson or avoidance is absolutely null and void. This is a particular law, and calculated for a particular purpose: but in no instance but this does the common law permit the clerk himself to interfere in recovering a presentation, of which he is afterwards to have the advantage. For besides that he has (as was before observed) no temporal right in him till after institution and induction; and, as he therefore can suffer no wrong, is consequently entitled to no remedy; this exclusion of the clerk from being plaintiff seems also to arise from the very great honor and regard, which the law pays to his sacred function. For it looks upon the care of souls as too arduous and important a task to be eagerly sought for by any serious clergyman; and therefore will not permit him to contend openly at law for a charge and trust, which it presumes he undertakes with diffidence.

              BUT when the clerk is in full possession of the benefice, the law gives him the same possessory remedies to recover his glebe, his rents, his tithes, and other ecclesiastical dues, by writ of entry, assize, ejectment, debt, or trespass, (as the case may happen) which it furnishes to the owners of lay property. Yet he shall not have a writ of right, nor such other similar writs as are grounded upon the mere right; because he has not I him the entire fee and right: [57] but he is entitled to a special remedy called a writ of juris utrum [the right belongs], which is sometimes styled the parson’s writ of right, [58] being the highest writ which he can have. [59] This lies for a parson or a prebendary at common law, and for a vicar by statute 14 Edw. III. c. 17. and is in the nature of an assize, to inquire whether the testaments in question are frankalmoign belonging to the church of the demandant, or else the lay fee of the tenant. [60] And thereby the demandant may recover lands and testaments belonging to the church, which were aliened by the predecessor; or of which he was disseized; or which were recovered against him by verdict, confession, or default, without praying in aid of the patron and ordinary; or on which any person has intruded since the predecessor’s death. [61] But since the restraining statute of 13 Eliz. c. 10. whereby the alienation of the predecessor, or a recovery suffered by him of the lands of the church, is declared to be absolutely void, this remedy is of very little use, unless where the parson himself has been deforced for more than twenty years; [62] for the successor, at any competent time after his accession to the benefice, may enter, or bring an ejectment.
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              CHAPTER THE SEVENTEENTH.

                Of Injuries Proceeding From, or Affecting, the Crown↩

              HAVING in the nine preceding chapters considered the injuries, or private wrongs, that may be offered by the command and authority of the king, signified by his original writs returnable in his several courts of justice, which thence derive a jurisdiction of examining and determining the complaint; I proceed now to inquire of the mode of redressing those injuries to which the crown itself is a party: which injuries are either where the crown is the aggressor, and which therefore cannot without a solecism admit of the same kind of remedy; [1] or else is the sufferer, and which then are usually remedied by peculiar forms of process, appropriated to the royal prerogative. In treating therefore of these, we will consider first, the manner of redressing those wrongs or injuries which a subject may suffer from the crown, and then of redressing those which the crown may receive from a subject.

              I. THAT the king can do no wrong, is a necessary and fundamental principle of the English constitution: meaning only, as has formerly been observed, [2] that, in the first place, whatever may be amiss in the conduct of public affairs is not chargeable personally on the king; nor is he, but his ministers, accountable for it to the people: and, secondly, that the prerogative of the crown extends not to do any injury; for, being created for the benefit of the people, it cannot be exerted to their prejudice. [3] Whenever therefore it happens, that, by misinformation or inadvertence, the crown has been induced to invade the private rights of any of its subject, though no action will lie against the sovereign, [4] (for who shall command the king? [5]) yet the law has furnished the subject with a decent and respectful mode of removing that invasion, by informing the king of the true state of the matter in dispute: and, as it presumes that to know of an injury and to redress it are inseparable in the royal breast, it then issues as of course, in the king’s own name, his orders to his judges to do justice to the party aggrieved.

              THE distance between the sovereign and his subjects is such, that it rarely can happen, that any personal injury can immediately and directly proceed from the prince to any private man: and, as it can so seldom happen, the law in decency supposes that it never will or can happen at all; because it feels itself incapable of furnishing any adequate remedy, without infringing the dignity and destroying the sovereignty of the royal person, by setting up some superior power with authority to call him to account. The inconvenience therefore of a mischief that is barely possible, is (as Mr. Locke has observed [6]) well recompensed by the peace of the public and security of the government, in the person of the chief magistrate being set out of the reach of coercion. But injuries to the rights of property can scarcely be committed by the crown without the intervention of its officers; for whom the law in matters of right entertains no respect or delicacy, but furnishes various methods of detecting the errors or misconduct of those agents, by whom the king has been deceived, and induced to do a temporary injustice.

              THE common law methods of obtaining possession or restitution from the crown, of either real or personal property, are, 1. By petition de droit, or petition of right, which is said to owe its original to king Edward the first. [7] 2. By monstrans de droit [showing of right], manifestation or plea of right: both of which may be preferred or prosecuted either in the chancery or exchequer. [8] The former is of use, where the king is in full possession of the hereditaments or chattels, and the party suggests such a right as controvert the title of the crown, grounded on facts disclosed in the petition itself; in which case he must be careful to state truly the whole title of the crown, otherwise the petition shall abate: [9] and then, upon this answer being endorsed or underwritten by the king, upon this answer being endorsed or underwritten by the king, soit droit fait al partie (let right be done to the party [10]) a commission shall issue to inquire of the truth of this suggestion: [11] after the return of which, the king’s attorney is at liberty to plead in bar; and the merits shall be determined upon issue or demurrer, as in suits between subject and subject. Thus, if a disseizor of lands, which are held of the crown, dies seized without any heir, whereby the king is prima facie [on its face] entitled to the lands, and the possession is cast on him either by inquest of office, or by act of law without any office found; now the disseizee shall have remedy be petition of right, suggesting the title of the crown, and his own superior right before the disseizin made. [12] But where the right of the party, as well as the right of the crown, appears upon record, there the party shall have monstrans de droit, which is putting in a claim of right grounded on facts already acknowledged and established, and praying the judgment of the court, whether upon those facts the king or the subject has the right. As if, in the case before supposed, the whole special matter is found by an inquest of office, (as well the disseizin, as the dying without any heir) the party grieved shall have monstrans de droit at the common law. [13] But as this seldom happens, and the remedy by petition was extremely tedious and expensive, that by monstrans was much enlarged and rendered almost universal by several statutes, particularly 36 Edw. III. c. 13. and 2 & 3 Edw. VI. c. 8. which also allow inquisitions of office to be traversed or denied, wherever the right of a subject is concerned, except in a very few cases. [14] These proceedings are had in the petty bag office in the court of chancery: and, if upon either rof them the right be determined against the crown, the judgment is, quod manus domini regis amoveantur et possessio restituatur petenti, salvo jure domini regis [that the king’s hand be removed, and possession restored to petitioner, saving the king’s right]; [15] which last clause is always added to judgments against the king, [16] to whom no laches [delay] is ever imputed, and whose right is never defeated by any limitation or length of time. And by such judgment the crown is instantly out of possession; [17] so that there needs not the indecent interposition of his own officers to transfer the seizin from the king to the party aggrieved.

              II. THE methods of redressing such injuries as the crown may receive from a subject, are,

              1. BY such usual common law actions, as are consistent with the royal prerogative and dignity. As therefore the king, by reason of his legal ubiquity, cannot be disseized or dispossessed of any real property which is once vested in him, he can maintain no action which supposes a dispossession of the plaintiff; such as an assize or an ejectment: [18] but the may bring a quare impedit [why impeded], [19] which always supposes the complainant to be seized or possessed of the advowson: and he may prosecute this writ, as well as every other, as well in the king’s bench as the common pleas, or in whatever court he pleases. So too he may bring an action of trespass for taking away his goods; but not for breaking his close, or any other injury done upon his soil or possession. [20] It would be equally tedious and difficult, to run through every minute distinction that might be gleaned from our ancient books with regard to this matter; nor is it in any degree necessary, as much easier and more effectual remedies are usually obtained by such prerogative modes of process, as are peculiarly confined to the crown.

              2. SUCH is that of inquisition or inquest of office: which is an inquiry made by the king’s officer, his sheriff, coroner, or escheator, virtute officii [by virtue of office], or by writ to them sent for the purpose, or by commissioners specially appointed, concerning any matter that entitles the king to the possession of lands or testaments, goods or chattels. [21] This is done by a jury of no determinate number; being either twelve, or less, or more. As, to inquire, whether the king’s tenant for life died seized, whereby the reversion accrues to the king: whether A, who held immediately of the crown, died without heirs; in which case the lands belong to the king by escheat: whether B be attained of treason; whereby his estate is forfeited to the crown: whether C who has purchased lands be an alien; which is another cause of forfeiture: whether D be an idiot a nativitate [from birth]; and therefore, together with his lands, appertains to the custody of the king: and other questions of like import, concerning both the circumstances of the tenant, and the value or identity of the lands. These inquests of office were more frequently in practice than at present, during the continuance of the military tenures amongst us: when, upon the death of every one of the king’s tenants, an inquest of office was held, called an inquisitio post mortem [inquest after death], to inquire of what lands he died seized, who was his heir, and of what age, in order to entitle the king to his marriage, wardship, relief, primer-seizin, or other advantages, as the circumstances of the case might turn out, To superintend and regulate these inquiries the court of wards and liveries was instituted by statute 32 Hen. VIII. c. 46. which was abolished at the restoration of king Charles the second, together with the oppressive tenures upon which it was founded.

              WITH regard to other matters the inquests of office still remain in force, and are taken upon proper occasions; being extended not only to lands but also to goods and chattels personal, as in the case of wreck, treasure-trove, and the like; and especially as to forfeitures for offenses. For every jury which tries a man for treason or felony, every coroner’s inquest that sits upon a felo de se [suicide], or one killed by chancemedley [accident], is, not only with regard to chattels, but also as to real interests, in all respects an inquest of office: and if they find the treason or felony, or even the flight of the party accused (though innocent) the king is thereupon, by virtue of this office found, entitled to have his forfeitures; and also in the case of chancemedley, he or his grantees are entitled to such things, by way of deodand, as have moved to the death of the party.

              THESE inquests of office were devised by law, as an authentic means to give the king his right by solemn matter of record; without which he in general can neither take, nor part from, any thing. [22] For it is a part of the liberties of England, and greatly for the safety of the subject, that the king may not enter upon or seize any mans’ possessions upon bare surmises without the intervention of a jury. [23] It is however particularly enacted by the statute 33 Hen. VIII. c. 20. that, in case of attainder for high treason, the king shall have the forfeiture instantly, without any inquisition of this sort before office found, therefore by the statute 18 Hen. VI. c. 6. it was enacted, that all letters patent or grants of lands and tenements before office found, or returned into the exchequer, shall be void. And, by he bill of rights at the revolution, 1 W. & M. St. 2. c. 2. it is declared, that all grants and promises of fines and forfeitures of particular persons before conviction (which is here the inquest of office) are illegal and void; which indeed was the law of the land in the reign of Edward the third. [24] 

              WITH regard to real property, if an office be found for the king, it puts him in immediate possession, without the trouble of a formal entry, provided a subject in the like case would have had a right to enter; and the king shall receive all the mesne or intermediate profits from the time that his title accrued. [25] As on the other hand, by the articuli super cartas [articles upon the charters], [26] if the king’s escheator or sheriff seize lands into the king’s hand without cause, upon taking them out of the kings hand again, the party shall have the mesne profits restored to him

              IN order to avoid the possession of the crown, acquired by the finding of such office, the subject may not only have his petition of right, which discloses new facts not found by the office, and his monstrans de droit, which relies on the facts as found; but also he may (for the most part) traverse or deny the matter of fact itself, and put it in a course of trial by the common law process of the court of chancery: yet still, in some special cases, he has no remedy left but a mere petition of right. [27] These traverses, as well as the monstrans de droit, were greatly enlarged and regulated for the benefit of the subject, by the statutes before-mentioned, and others. [28] And in the traverses thus given by statute, which came in the place of the old petition of right, the party traversing is considered as the plaintiff; [29] and must therefore make out his own title, as well as impeach that of the crown, and then shall have judgment quod manus domini regis amoveantur, etc.

              3. WHERE the crown has unadvisedly granted any thing by letters patent, which ought not to be granted, [30] or where the patentee has done an act that amounts to a forfeiture of the grant, [31] the remedy to repeal the patent is by writ of scire facias [show cause] in chancery. [32] This may be brought either on the part of the king, in order to resume the thing granted; or, if the grant be injurious to a subject, the king is bound of right to permit him (upon his petition) to use his royal name for repealing the patent in a scire facias. [33] And so also, if, upon office untruly found for the king, he grants the land over to another, he who is grieved thereby, and traverses the office itself, is entitled before issue joined to a scire facias against the patentee, in order to avoid the grant. [34] 

              4. AN information on behalf of the crown, filed in the exchequer by the king’s attorney general, is a method of suit for recovering money or other chattels, or for obtaining satisfaction in damages for any personal wrong [35] committed in the lands or other possessions of the crown. It differs from an information filed in the court of king’s bench, of which we shall treat in the next book; in that this is instituted to redress a private wrong, by which the property of the crown is affected, that is calculated to punish some public wrong, or heinous misdemeanor in the defendant. It is grounded on no writ under seal, but merely on the intimation of the king’s officer the attorney general, who “gives the court to understand and be informed of” the matter in question; upon which the party is put to answer, and trial is had, as in suits between subject and subject. The most usual informations are those of intrusion and debt: intrusion, for any trespass committed on the lands of the crown, [36] as by entering thereon without title, holding over after a lease is determined, taking the profits, cutting down timber, or the like; and debt, upon any contract for monies due to the king, or for any forfeiture due to the crown upon the breach of a penal statute. This is most commonly used to recover forfeitures occasioned by transgressing those laws, which are enacted for the establishment and support of the revenue: others, which regard mere matters of police and public conveyance, being usually left to be enforced by common informers, in the qui tam [popular] informations or actions, of which we have formerly spoken. [37] But after the attorney general has informed upon the breach of a penal law, no other information can be received. [38] There is also an information in rem [in respect to the thing], when any goods are supposed to become the property of the crown, and no man appears to claim them, or to dispute the title or the king. As anciently in the case of treasure-trove, wrecks, waifs, and estrays, seized by the king’s officer for his use. Upon such seizure an information was usually filed in the king’s exchequer, and thereupon a proclamation was made for the owner (if any) to come in the claim the effects; and at the same time there issued a commission of appraisement to value the goods in the officer’s hands: after the return of which, and a second proclamation had, if no claimant appeared, the goods were supposed derelict, and condemned to the use of the crown. [39] And when, in later times, forfeitures of the goods themselves, as well as personal penalties on the parties, were inflicted by act of parliament for transgressions against the laws of the customs and excise, the same process was adopted in order to secure such forfeited goods for the public use, though the offender himself had escaped the reach of justice.

              5. A WRIT of quo warranto [by what warrant] is in the nature of a writ of right for the king, against him who claims or usurps any office, franchise, or liberty, to inquire by what authority he supports his claim, in order to determine the right. [40] It lies also in case of non-user or long neglect of a franchise, or mis-user or abuse of it; being a writ commanding the defendant to show by what warrant he exercises such a franchise, having never had any grant of it, or having forfeited it by neglect or abuse. This was originally returnable before the king’s justices at Westminster; [41] but afterwards only before the justices in eyre, by virtue of the statutes of quo warranto, 6 Edw. I. c. 1. and 18 Edw. I. St. 2. [42] but since those justices have given place to the king’s temporary commissioners of assize, the judges on the several circuits, this branch of the statutes has lost its effect; [43] and writs of quo warranto (if brought at all) must now be prosecuted and determined before the king’s justices at Westminster. And is case of judgment for the defendant, he shall have an allowance of his franchise; but in case of judgment for the king, for that the party is entitled to no such franchise, or has disused or abused it, the franchise is either seized into the king’s hands, to be granted out again to whomever he shall please; or, if it be not such a franchise as may subsist in the hands of the crown, there is merely judgment of ouster, to turn out the party who usurped it. [44] 

              THE judgment on a writ of quo warranto (being in the nature of a writ of right) is final and conclusive even against the crown. [45] Which, together with the length its process, probably occasioned that disuse into which it is now fallen, and introduced a more modern method of prosecution, by information filed in the court of king’s bench by the attorney general, in the nature of a writ of quo warranto ; wherein the process is speedier, and the judgment not quite so decisive. This is properly a criminal method of prosecution, as well to punish the usurper by a fine for the usurpation of the franchise, as to oust him, or seize it for the crown: but has long been applied to the mere purposes of trying the civil right, seizing the franchise, or ousting the wrongful possessor; the fine being nominal only.

              DURING the violent proceedings that took place in the latter end of the reign of king Charles the second, it was among other things thought expedient to new-model most of the corporation towns in the kingdom; for which purpose many of those bodies were persuaded to surrender their charters, and informations in the nature of quo warranto were brought against others, upon a supposed, or frequently a real, forfeiture of their franchises by neglect or abuse of them. And the conveyance was, that the liberties of most of them were seized into the hands of the king, who granted them fresh charters with such alterations as were thought expedient; and during their state of anarchy the crown named all their magistrates. This exertion of power, though perhaps in summo jure [in strict right] it was for the most part strictly legal, gave a great and just alarm; the new-modeling of all corporations being a very large stride towards establishing arbitrary power: and therefore it was thought necessary at the revolution to bridle this branch of the prerogative, at least so far as regarded the metropolis, by statute 2 W. & M. c. 8. which enacts, that the franchises of the city of London shall never be forfeited again for any cause whatsoever.

              THIS proceeding is however now applied to the decision of corporation disputes between party and party, without any intervention of the prerogative, by virtue of the statute 9 Ann. c. 20. which permits an information in nature of quo warranto to be brought with leave of the court, at the relation of any person desiring to prosecute the same, (who is then styled the relator) against any person usurping, intruding into, or unlawfully holding any franchise or office in any city, borough, or town corporate; provides for its speedy determination; and directs that, if the defendant be convicted, judgment of ouster as well as a fine may be given against him, and that the relator shall pay or receive costs according to the event of the suit.

              6. THE writ of mandamus [we command] [46] is also made by the same statute 9 Ann. c. 20. a most full and effectual remedy, in the first place for refusal or admission where a person is entitled to an office or place in any such corporation; and, secondly, for wrongful removal, when a person is legally possessed. These are injuries, for which though redress for the party interested may be had by assize, or other means, yet as the franchises concern the public, and may affect the administration of justice, this prerogative writ also issues from the court of king’s bench, commanding, upon good cause shown to the court, the party complaining to be admitted or restored to his office. And the statute requires, that a return be immediately made to the first writ of mandamus ; which return may be pleaded to or traversed by the prosecutor, and his antagonist may reply, take issue, or demur, and the same proceedings may be had as if an action on the case had been brought for making a false return; and, after judgment obtained for the prosecutor, he shall have a peremptory writ of mandamus to compel his admission or restitution; which latter (in case of an action) is effected by a writ of restitution. [47] So that now the writ of mandamus, in cases within this statute, is in the nature of an action, and a writ of error may be had thereon. [48] 

              THIS writ of mandamus may also be issued, in pursuance of the statute 11 Geo. I. c. 4. in case within the regular time no election shall be made of the mayor or other chief officer of any city, borough, or town corporate, or (being made) it shall afterwards become void; to require the electors to proceed to election, and proper courts to be held for admitting and swearing in the magistrates so respectively chosen.

              WE have now gone through the whole circle of civil injuries, and the redress which the laws of England have anxiously provided for each. In which the student cannot but observe, that the main difficulty which attends their discussion arises from their great variety, which is apt at our first acquaintance to breed a confusion of ideas, and a kind of distraction in the memory: a difficulty not a little increased by the very immethodical arrangement, too justly complained of in our ancient writers; but which will insensibly wear away when they come to be reconsidered, and we are a little familiarized to those terms of art in which the language of our ancestors has obscured them. Terms of art there will unavoidably be in all sciences; the easy conception and thorough comprehension of which must depend upon frequent use: and the more subdivided any branch of science is, the more terms must be used to express the nature of these several subdivisions, and mark out with sufficient precision the ideas they are meant to convey. This difficulty therefore, however great it may appear at first view, will shrink to nothing upon a nearer approach; and be rather advantageous than of any disservice, by imprinting a clear and distinct notion of the nature of these several remedies. And, such as it is, it arises principally from the excellence of our English laws; which adapt their redress exactly to the circumstances of the injury, and do not furnish one and the same action for different wrongs, which are impossible to be brought within one and the same description: whereby every man knows what satisfaction he is entitled to expect from the courts of justice, and as little as possible is left in the breast of the judges, whom the law appoints to administer, and not to prescribe the remedy. And I may venture to affirm, that there is hardly a possible injury, that can be offered either to the person or property of another, for which the party injured may not find a remedial writ, conceived in such terms as are properly adapted to his own particular grievance.

              IN the several personal actions which we have cursorily explained, as debt, trespass, detinue, action on the case, and the like, it is easy to observe how plain, perspicuous, and simple the remedy is, as chalked out by the ancient common law. In real actions for the recovery of landed and other permanent property, as the right is more intricate, the feudal or rather Norman remedy by real actions is somewhat more complex and difficult, and attended with some delays. And since, in order to obviate those difficulties, and retrench those delays, we have permitted the rights of real property to be drawn into question in mixed or personal suits, we are (it must be owned) obliged to have recourse too such arbitrary fictions and expedients, that unless we had developed their principles, and traced out their progress and history, our present system of remedial jurisprudence (in respect of landed property) would appear the most intricate and unnatural, that ever was adopted by a free and enlightened people.

              BUT this intricacy of our legal process will be found, when attentively considered, to be one of those troublesome, but not dangerous, evils which have their root in the frame of our constitution, and which therefore can never be cured, without hazarding every thing that is dear to us. In absolute governments, when new arrangements of property and a gradual change of manners have destroyed the original ideas, on which the laws were devised and established, the prince by his edict may promulgate a new code, more suited to the present emergencies. But when laws are to be framed by popular assemblies, even of the representative kind, it is too Herculean a task to begin the work of legislation afresh, and extract a new system from the discordant opinions of more than five hundred counselors. A single legislator or an enterprising sovereign, a Solon or Lycurgus, a Justinian or a Frederick, may at any time form a concise, and perhaps an uniform, plan of justice; and evil betide that presumptuous subject who questions its wisdom or utility. But who, that is acquainted with the difficulty of new-modeling any branch of our statute laws (though relating but to roads or to parish-settlements) will conceive it ever feasible to alter any fundamental point of the common law, with all its appendages and consequences, and set up another rule in its stead? When therefore, by the gradual influence of foreign trade and domestic tranquility, the spirit of our military tenures began to decay, and at length the whole structure was removed, the judges quickly perceived that the forms and delays of the old feudal actions, (guarded with their several outworks of essoins, vouchers, aid-prayers, and a hundred other formidable entrenchments) were ill suited to that more simple and commercial mode of property which succeeded the former, and required a more speedy decision of right, to facilitate exchange and alienation. Yet they wisely avoided soliciting any great legislative revolution in the old established forms, which might have been productive of conveyances more numerous and extensive than the most penetrating genius could foresee; but left them as they were, to languish in obscurity and oblivion, and endeavored by a series of minute contrivances to accommodate such personal actions, as were then in use, to all the most useful purposes of remedial justice: and where, through the dread of innovation, they hesitated at going so far as perhaps their good sense would have prompted them, they left an opening for the more liberal and enterprising judges, who have sat in our courts of equity, to show them their error by supplying the omissions of the courts of law. And, since the new expedients have been refined by the practice of more than a century, and are sufficiently known and understood, they in general answer the purpose of doing speedy and substantial justice, much better than could now be effected by any great fundamental alterations. The only difficulty that attends them arises from their fictions and circuities, but, when once we have discovered the proper clew, that labyrinth is easily pervaded. We inherit an old Gothic castle, erected in the days of chivalry, but fitted up for a modern inhabitant. The moated ramparts, the embattled towers, and the trophied halls, are magnificent and venerable, but useless. The inferior apartments, now converted into rooms of conveyance, are cheerful and commodious, thought their approaches are winding and difficult.

              IN this part of our disquisitions I however thought it may duty to unfold, as far as intelligibly I could, the nature of these real actions, as well as of personal remedies. And this not only because they are still in force, still the law of the land, though obsolete and disused; and may perhaps, in their turn, be hereafter with some necessary corrections called out again into common use; but also because, as a sensible writer has well observed, [49] “whoever considers how great a coherence there is between the several parts of the law, and how much the reason of one case opens and depends upon that of another, will I presume be far from thinking any of the old learning useless, which will so much conduce to the perfect understanding of the modern.” And besides I should have done great injustice to the founders of our legal constitution, had I led the student to imagine, that the remedial instruments of our law were originally contrived in so complicated a form, as we now present them to his view: had I, for instance, entirely passed over the direct and obvious remedies by assizes and writs of entry, and only laid before him the modern method of prosecuting a writ of ejectment.
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              [III-270]

              CHAPTER THE EIGHTEENTH.

                Of The Pursuit of Remedies by Action; and, First, of the Original Writ↩

              HAVING, under the head of redress by suit in courts, pointed out in the preceding pages, in the first place, the nature and several species of courts of justice, wherein remedies are administered for all sorts of private wrongs; and, in the second place, shown to which of these courts in particular application must be made for redress, according to the distinction of justice, or, in other words, what wrongs are cognizable by one court, and what by another; I proceeded, under the title of injuries cognizable by the courts of common law, to define and explain the specific remedies by action, provided for every possible degree of wrong or injury; as well such remedies as are dormant and out of use, as those which are in every day’s practice, apprehending that the reason of the one could never be clearly comprehended, without some acquaintance with the other: and, I am now, in the last place, to examine the manner in which these several remedies are pursued and applied, by action in the courts of common law; to which I shall afterwards subjoin a brief account of the proceedings in courts of equity.

              IN treating of remedies by action at common law, I shall confine myself to the modern method of practice in our courts of judicature. For, though I thought it necessary to throw out a few observations on the nature of real actions, however at present disused, in order to demonstrate the coherence and uniformity of our legal constitution, and that there was no injury so obstinate and inveterate, but which might in the end be eradicated by some or other of those remedial writs; yet it would be too irksome a task to perplex both my readers and myself with explaining all the rules of proceeding in these obsolete actions; which are frequently mere positive establishments, the forma et figura judicii [form and appearance of judgment], and conduce very little to illustrate the reason and fundamental grounds of the law. Wherever I apprehend they may at all conduce to this end, I shall endeavor to hint at them incidentally.

              WHAT therefore the student may expect in this and the succeeding chapters, is an account of the method of proceeding in and prosecuting a suit upon any of the personal writs we have before spoken of, in the court of common pleas at Westminster; that being the court originally constituted for the prosecution of all civil actions. It is true that the courts of king’s bench and exchequer, in order, without entrenching upon ancient forms, to extend their remedial influence to the necessities of modern times, have now obtained a concurrent jurisdiction and cognizance of civil suits: but, as causes are therein conducted by much the same advocates and attorneys, and the several courts and their judges have an entire communication with each other, the methods and forms of proceeding are in all material respects the same in al of them. So that, in giving an abstract or history [1] of the progress of a suit through the court of common pleas, we shall at the same time give a general account of the proceedings of the other two courts; taking notice however of any considerable difference in the local practice of each. And the same abstract will moreover afford us some general idea of the conduct of a cause in the inferior courts of common law, those in cities and boroughs, or in the court-baron, or hundred, or county court: all which conform (as near as may be) to the example of the superior tribunals, to which their causes may probably be, in some stage or other, removed.

              THE most natural and perspicuous way of considering the subject before us, will be (I apprehend) to pursue it is the order and method wherein the proceedings themselves follow each other; rather than to distract and subdivide it by any more logical analysis. The general therefore and orderly parts of a suit are these; 1. The original writ: 2. The process: 3. The pleadings: 4. The issue or demurrer: 5. The trial: 6. The judgment, and its incidents: 7. The proceedings in nature of appeals: 8. The execution.

              FIRST, then, of the original, or original writ; which is the beginning or foundation of the suit. When a person has received an injury, and thinks it worth his while to demand a satisfaction for it, he is to consider with himself, or take advice, what redress the law has given for that injury; and thereupon is to make application or suit to the crown, the fountain of all justice, for that particular specific remedy which he is determined or advised to pursue. As, for money due on bond, an action of debt; for goods detained without force, an action of detinue or trover; or, if taken with force, an action of trespass vi et armis ; or, to try the title of lands, a writ of entry or action of trespass in ejectment; or, for any consequential injury received, a special action on the case. To this end he is to sue out, or purchase by paying he stated fees, an original or original writ, from the court of chancery, which is the officina justitiae, the shop or mint of justice, wherein all the king’s writs are framed. It is a mandatory letter from the king in parchment, sealed with his great seal, [2] and directed to the sheriff of the county wherein the injury is committed or supposed so to be, requiring him to command the wrongdoer or party accused, either to do justice to the complainant, or else to appear in court, and answer the accusation against him. Whatever the sheriff does in pursuance of this writ, he must return or certify to the court of common pleas, together with the writ itself: which is the foundation of the jurisdiction of that court, being the king’s warrant for the judges to proceed to the determination of the cause. For it was a maxim introduced by the Normans, that there should be no proceedings in common pleas before the king’s justices without his original writ; because they held it unfit that those justices, being only the substitutes of the crown, should take cognizance of any thing but what was thus expressly referred to their judgment. [3] However, in small actions, below the value of forty shillings, which are brought in the court-baron or county court, no royal writ is necessary: but the foundation of such suits continues to be (as in the times of the Saxons) not by original writ, but by plaint; [4] that is, by a private memorial tendered in open court to the judge, wherein the party injured sets forth his cause of action, and the judge is bound of common right to administer justice therein, without any special mandate from the king. Now indeed even the royal writs are held to be demandable of common right, on paying the usual fees: for any delay in the granting them, or setting an unusual or exorbitant price upon them, would be a breach of Magna Carta, c. 29. ” nulli vendemus, nulli negabimus, aut differemus justitiam vel rectum.” [“To none will we sell, to none deny, to none delay either right or justice."]

              ORIGINAL writs are either optional or peremptory; or, in the language of our law, they are either a praecipe, or a si te fecerit securum [if he give you security]. [5] The praecipe is in the alternative, commanding the defendant to do the thing required, or show the reason wherefore he has not done it. [6] The use of this writ is where something certain is demanded by the plaintiff, which is in the power of the defendant himself to perform; as, to restore the possession of land, to pay a certain liquidated debt, to perform a specific covenant, to render an account, and the like: in all which cases the writ is drawn up in the form of a praecipe or command, to do thus or show cause to the contrary; giving the defendant his choice, to redress the injury or stand the suit. The other species of original writs is called a si fecerit te securum, from the words of the writ, which directs the sheriff to cause the defendant to appear in court, without any option given him, provided the plaintiff gives the sheriff security effectually to prosecute his claim. [7] This writ is in use, where nothing is specifically demanded, but only a satisfaction in general; to obtain which and minister complete redress, the intervention of some judicature is necessary. Such are writ of trespass, or on the case, wherein no debt or other specific thing is sued for in certain, but only damages to be assessed by a jury. For this end the defendant is immediately called upon to appear in court, provided the plaintiff gives good security of prosecuting his claim. Both species of writs are teste ‘d, or witnessed, in the king’s own name; “witness ourself at Westminster,” or wherever the chancery may be held.

              THE security here spoken of, to be given by the plaintiff for prosecuting his claim, is common to both writs, though it gives denomination only to the latter. The whole of it is at present become a mere matter of form; and John Doe and Richard Roe are always returned as the standing pledges for this purpose. The ancient use of them was to answer for the plaintiff; who in case he brought an action without cause, or failed in the prosecution of it when brought, was liable to an amercement from the crown for raising a false accusation; and so the form of the judgment still is. [8] In like manner as by the Gothic constitutions no person was permitted to lay a complaint against another, ” nisi sub scriptura aut specificatione trium testium, quod actionem vellet persequi “ [“unless under writing, or the specification of three witnesses, that he will prosecute the action”]: [9] and, as by the laws of Sancho I, king of Portugal, damages were given against a plaintiff who prosecuted a groundless action. [10] 

              THE day, on which the defendant is ordered to appear in court, and on which the sheriff is to bring in the writ and report how far he has obeyed it, is called the return of the writ; it being then returned by him to the kings justices at Westminster. And it is always made returnable at the distance of at least fifteen days from the date or teste, that the defendant may have time to come up to Westminster, even from the most remote parts of the kingdom; and upon some day in one of the four terms, in which the court sits for the dispatch of business.

              THESE terms are supposed by Mr. Selden [11] to have been instituted by William the conqueror: but Sir Henry Spelman has clearly and learnedly shown, that they were gradually formed from the canonical constitutions of the church; being indeed no other than those leisure seasons of the year, which were not occupied by the great festivals or fasts, or which were not liable to the general avocations of rural business. Throughout all Christendom, in very early times, the whole year was one continual term for hearing and deciding causes. For the Christian magistrates, to distinguish themselves from the heathens, who were extremely superstitious in the observation of their dies fasti et nefasti [lawful and unlawful days], went into a contrary extreme, and administered justice upon all days alike. Till at length the church interposed and exempted certain holy seasons from being profaned by the tumult of forensic litigations. As, particularly, the time of advent and Christmas, which gave rise to the winter vacation; the time of lent and Easter, which created that in the spring; the time of Pentecost, which produced the third; and the long vacation, between midsummer and Michaelmas, which was allowed for the hay time and harvest. All Sundays also, and some peculiar festivals, as the days of the purification, ascension and some others, were included in the same prohibition; which was established by a canon of the church, A. D. 517. and was fortified by an imperial constitution of the younger Theodosius, comprised in the Theodosian code. [12] 

              AFTERWARDS, when our own legal constitution came to be settled, the commencement and duration of our law terms were appointed with an eye to those canonical prohibitions; and it was ordered by the laws of king Edward the confessor, [13] that from advent to the octave of the epiphany, from septuagesima [seventieth] to the octave of Easter, from the ascension to the octave of Pentecost, and from three in the afternoon of all Saturdays till Monday morning, the peace of God and of holy church shall be kept throughout all the kingdom. And so extravagant was afterwards the regard that was paid to these holy times, that though the author of the mirror [14] mentions only one vacation of any considerable length, containing the months of August and September, yet Britton is express, [15] that in the reign of king Edward the first no secular plea could be held, nor any man sworn on the evangelists, [16] in the times of advent, lent, Pentecost, harvest and vintage, the days of the great litanies, and all solemn festivals. But he adds, that the bishops and prelates did nevertheless grant dispensations, (of which many are preserved in Rymer’s foedera of the time of king Henry the third) that assizes and juries might be taken in some of these holy seasons upon reasonable occasions. And soon afterwards a general dispensation was established in parliament, by statute Westm. 1. 3 Edw. I. c. 51. which declares, that “forasmuch as it is great charity to do right unto all men at all times when need shall be, by the assent of all the prelates it was provided, that assizes of novel disseizin, mort d’ ancestor [death of ancestor], and darrein presentment [last presentation] should be taken in advent, septuagesima, and lent, even as well as inquests may be taken; and that at the special request of the king to the bishops.” The portions of time that were not included within these prohibited seasons, fell naturally into a fourfold division: and, from some festival or saint’s day that immediately preceded their commencement, were denominated the terms of St. Hilary, of Easter, of the holy Trinity, and of St. Michael: which terms have been since regulated and abbreviated by several acts of parliament; particularly trinity term by statute 32 Hen. VIII. c. 2. and Michaelmas term b statute 16 Car. I. c. 6. and again by statute 24 Geo. II. c. 48.

              THERE are in each of these terms stated days called days in bank, dies in banco ; that is, days of appearance in the court of common pleas, called usually bancum, or commune bancum [common bank], to distinguish it from bancum regis [royal bank] or the court of king’s bench. They are generally at the distance of about a week from each other, and regulated by some festival of the church. on some one of these days in bank all original writs must be made returnable; and therefore they are generally called the returns of that term; whereof every term has more or less, said by the mirror [17] to have been originally fixed by king Alfred, but certainly settled as early as the statute of 51 Hen. III. St. 2. But though many of the return days are fixed upon Sundays, yet the court never sits to receive these returns till the Monday after: [18] and therefore no proceedings can be had, or judgment can be given, or supposed to be given, on the Sunday. [19] 

              THE first return in every term is, properly speaking, the first day in that term; as, for instance, the octave of St. Hilary, or the eighth day inclusive after the feast of that saint; which falling on the thirteenth of January, the octave therefore or first day of Hilary term is the twentieth of January. And thereon the court sits to take essoigns, or excuses for such as do not appear according to the summons of the writ: wherefore this is usually called the essoign day of the term. But the person summoned has three days of grace, beyond the return of the writ, in which to make his appearance; and if he appears on the fourth day inclusive, the quarto die post [after four days], it is sufficient. For our sturdy ancestors held it beneath the condition of a freeman to be obliged to appear, or to do any other act, at the precise time appointed or required. The feudal law therefore always allowed three distinct days of citation, before the defendant was adjudged contumacious for not appearing: [20] preserving in this respect the German custom, of which Tacitus thus speaks, [21] ” illud ex libertate vitium, quod non simul nec jussi conveniunt; sed et alter et tertius dies cunctatione coëntium absumitur.” [“There is this fault resulting from their liberty, that they come not together at the time appointed, but a second and a third day are lost by the delay of those who are to assemble."] And a similar indulgence prevailed in the Gothic constitution: ” illud enim nimiae libertatis indicium, concessa toties impunitas non parendi; nec enim trinis judicii consessibus peonam perditae causae contumax meruit.” [22] [“For the impunity with which they so often neglected to appear was a sign of their excessive liberty; nor were the contumacious punished by losing their cause, as three days grace was allowed."] Therefore at the beginning of each term, the court does not sit for dispatch of business till the fourth day, as in Hilary term on the twenty-third of January; and in Trinity term, by statute 32 Hen. VIII. c. 21. not till the sixth day; which is therefore usually called and set down in the almanacs as the first day of the term.

               

              

               

              
                Endnotes 

                [1] In deducing this history the student must not expect authorities to be constantly cited; as practical knowledge is not so much to be learned from any books of law, as from experience and attendance on the courts. The compiler must therefore be frequently obliged to rely upon his own observations; which in general he has been studious to avoid, where those of any other might be had. To accompany and illustrate these remarks, such gentlemen as are designed for the possession will find it necessary to peruse the books of entries, ancient and modern; which are transcripts of proceedings that have been had in some particular actions. A book or two of technical learning will also be found very convenient; from which a man of a liberal education and tolerable understanding may glean pro re nata [for that occasion] as much as is sufficient for his purpose. These books of practice, as they are called, are all pretty much on a level, in point of composition and solid instruction; so that that which bears the latest edition is usually the best. But Gilbert’s history and practice of the court of common pleas is a book of a very different stamp: and though (like the rest of his posthumous works) it has suffered most grossly by ignorant or careless transcribers, yet it has traced out the reason of many parts of our modern practice, from the feudal institutions and the primitive construction of our courts, in a most clear and ingenious manner.
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              CHAPTER THE NINETEENTH.

                Of Process↩

              THE next step for carrying on the suit, after suing out the original, is called the process; being the means of compelling the defendant to appear in court. This is sometimes called original process, being founded upon the original writ; and also to distinguish it from mesne or intermediate process, which issues, pending the suit, upon some collateral interlocutory matter; as to summon juries, witnesses, and the like. [1] Mesne process is also sometimes put in contradistinction to final process, or process of execution; and then it signifies all such process as intervenes between the beginning and end of a suit.

              BUT process, as we are now to consider it, is the method taken by the law to compel a compliance with the original writ, of which the primary step is by giving the party notice to obey it. This notice is given upon all real praecipes, and also upon all personal writs for injuries in court at the return of the original writ, given to the defendant by two of the sheriff’s messengers called summoners, either in person or left at his house or land: [2] in like manner as in the civil law the first process is by personal citation, in jus vocando [by citing to justice]. [3] This warning on the land is given, in real actions, by erecting a white stick or wand on the defendant’s grounds; [4] (which stick or wand among the northern nations is called the baculus nunciatorius [message staff] [5]) and by statute 31 Eliz. c. 3. it must also be proclaimed on some Sunday before the door of the parish church.

              IF the defendant disobeys this verbal monition, the next process is by writ of attachment, or pone, so called from the words of the writ, [6] ” pone per vadium et salvos plegio s, put by gage and safe pledges A. B. the defendant, etc.” This is a writ, not issuing out of chancery, but out of the court of common pleas, being grounded on the non-appearance of the defendant at the return of the original writ; and thereby the sheriff is commanded to attach him, by taking gage, that is, certain of his goods, which he shall forfeit if he does not appear; [7] or by making him find safe pledges or sureties, who shall be amerced in case of his non-appearance. [8] This is also the first and immediate process, without any previous summons, upon actions of trespass vi et armis, or for other injuries, which though not forcible are yet trespasses against the peace, as deceit and conspiracy; [9] where the violence of the wrong requires a more speedy remedy, and therefore the original writ commands the defendant to be at once attached, without any precedent warning. [10] 

              IF, after attachment, the defendant neglects to appear, he not only forfeits this security, but is moreover to be farther compelled by writ of distringas, [11] or distress, infinite; which is a subsequent process issuing from the court of common pleas, commanding the sheriff to distrain the defendant from time to time, and continually afterwards, by taking his goods and the profits of his lands, which he forfeits to the king if he does not appear. [12] In like manner as by the civil law, if the defendant absconds, so that the citation is of no effect, ” mittitur adversarius in possessionem bonorum ejus “ [“his adversary is put into possession of his goods”].

              AND here by the common, as well as the civil, law the process ended in case of injuries without force; the defendant, if he had any substance, being gradually stripped of it all by repeated distresses, till he rendered obedience to the king’s writ; and, if he had no substance, the law held him incapable of making satisfaction, and therefore looked upon all farther process as nugatory. [13] And besides, upon feudal principles, the person of a feudatory was not liable to be attached for injuries merely civil, lest thereby his lord should be deprived of his personal services. But, in cases of injury accompanied with force, the law, to punish the breach of the peace and prevent its disturbance for the future, provided also a process against the defendant’s person, in case he neglected to appear upon the former process of attachment, or had no substance whereby to be attached; subjecting his body to imprisonment by the writ of capias ad respondendum [take him to answer]. [14] But this immunity of the defendant’s person, in case of peaceable though fraudulent injuries, producing great contempt of the law in indigent wrongdoers, a capias [taking] was also allowed, to arrest the person, in actions of account, though no breach of the peace be suggested, by the statutes of Marlbridge, 52 Hen. III. c. 23. and Westm. 2. 13 Edw. I. c. 11. in actions of debt and detinue, by statute 25 Edw. III. c. 17. and in all actions on the case, by statute 19 Hen. VII. c. 9. Before which last statute a practice had been introduced of commencing the suit by bringing an original writ of trespass quare clausum fregit [why he has broken his close], for breaking the plaintiff’s close, vi et armis [by force and arms]; which by the old common law subjected the defendant’s person to be arrested by writ of capias : and then afterwards, by connivance of the court, the plaintiff might proceed to prosecute for any other less forcible injury. This practice (through custom rather than necessity, and for saving some trouble and expense, in suing out a special original adapted to the particular injury) still continues in almost all cases, except in actions of debt; though now, by virtue of the statutes above cited and others, a capias might be had upon almost every species of complaint.

              IF therefore the defendant being summoned or attached makes default, and neglects to appear; or if the sheriff returns a nihil, or that the defendant has nothing whereby he may be summoned, attached, or distrained; the capias now usually issues, [15] being a writ commanding the sheriff to take the body of the defendant if he may be found in his bailiwick or county, and him safely to keep, so that he may have him in court on the day of the return, to answer to the plaintiff of a plea of debt, or trespass, etc, as the case may be. This writ, and all others subsequent to the original writ, not issuing out of chancery but from the court into which the original was returnable, and being grounded on what has passed in that court in consequence of the sheriff’s return, are called judicial, not original, writs; they issue under the private seal of that court, and not under the great seal of England; and are teste ‘d, not in the king’s name, but in that of the chief justice only. And these several writs, being grounded on the sheriff’s return, must respectively bear date the same day on which the writ immediately preceding was returnable.

              THIS is the regular and orderly method of process. But it is now usual in practice, to sue out the capias in the first instance, upon a supposed return of the sheriff; especially if it be suspected that the defendant, upon notice of the action, will abscond: and afterwards a fictitious original is drawn up, with a proper return thereupon, in order to give the proceedings a color of regularity. When this capias is delivered to the sheriff, he by his under-sheriff grants a warrant to his inferior officers, or bailiffs, to execute it on the defendant. And, if the sheriff of Oxfordshire (in which county the injury is supposed to be committed and the action is laid) cannot find the defendant in his jurisdiction, he returns that he is not found, non est inventus, in his bailiwick: whereupon another writ issues, called a testatum capias, [16] directed to the sheriff of the county where the defendant is supposed to reside, as of Berkshire, reciting the former writ, and that it is testified, testatum est, that the defendant lurks or wanders in his bailiwick, wherefore he is commanded to take him, as in the former capias. But here also, when the action is brought in one county and the defendant lives in another, it is usual, for saving trouble, time, and expense, to make out a testatum capias at the first; supposing not only an original, but also a former capias, to have been granted, which in fact never was. And this fiction, being beneficial to all parties, is readily acquiesced in and is now become the settled practice; being one among may instances to illustrate that maxim of law, that in fictione juris consistit aequitas [legal fictions are founded in equity].

              BUT where a defendant absconds, and the plaintiff would proceed to an outlawry against him, an original writ must then be sued out regularly, and after that a capias. And if the sheriff cannot find the defendant upon the first writ of capias, and returns a non est inventus [he is not found], there issues out an alias writ, and after that a pluries, to the same effect as the former: [17] only after these words “we command you,” this clause is inserted, “as we have formerly,” or, “as we have often commanded you; ” sicut alias,” or, ” sicut pluries praecepimus.” And, if a non est inventus is returned upon all of them, then a writ of exigent or exigi facias [cause to be required] may be sued out, [18] which requires the sheriff to cause the defendant to be proclaimed, required, or exacted, in five county courts successively, to render himself; and, if he does, then to take him, as in a capias : but if he does not appear, and is returned quinto exactus [required five times], he shall then be outlawed by the coroners of the county. Also by statutes 6 Hen. VIII. c. 4. and 31 Eliz. c. 3. whether the defendant dwells within the same or another county than that wherein the exigent is sued out, a writ of proclamation [19] shall issue out at the same time with the exigent, commanding the sheriff of the county wherein the defendant dwells to make three proclamations thereof in places the most notorious, and most likely to come to his knowledge, a month before the outlawry shall take place. Such outlawry is putting a man out of the protection of the law, so that he is incapable to bring any action for redress of injuries; and it is also attended with a forfeiture of all one’s goods and chattels to the king. And therefore, till some time after the conquest, no man could be outlawed but for felony; but in Bracton’s time, and somewhat earlier, process of outlawry was ordained to lie in all actions for trespasses vi et armis. [20] And since, by a variety of statutes (the same which allow the writ of capias before-mentioned) process of outlawry does lie in diverse actions that are merely civil; provided they be commenced by original and not by bill. [21] If after outlawry the defendant appears publicly, he may be arrested by a writ of capias utlagatum [take the outlaw], [22] and committed till the outlawry be reversed. Which reversal may be had by the defendant’s appearing personally in court (and in the king’s bench without any personal appearance, so that he appears by attorney, according to statute 4 & 5 W. & M. c. 18.) and any plausible cause, however slight, will in general be sufficient to reverse it, it being considered only as a process to compel an appearance. But then the defendant must pay full costs, and put the plaintiff in the same condition, as if he had appeared before the writ of exigi facias was awarded.

              SUCH is the first process in the court of common pleas. In the king’s bench they may also (and frequently do) proceed in certain causes, particularly in actions of ejectment and trespass, by original writ, with attachment and capias thereon; [23] returnable, not as Westminster, where the common pleas are now fixed in consequence of Magna Carta, but “ubicunque fuerimus in Anglia,” wheresoever the king shall then be in England; the king’s bench being removable into any part of England at the pleasure and discretion of the crown. But the more usual method of proceeding therein is without any original, but by a peculiar species of process entitled a bill of Middlesex; and therefore so entitled, because the court now sits in that county; for if it sat in Kent, it would then be a bill of Kent. For though, as the justices of this court have, by its fundamental constitution, power to determine all offenses and trespasses, by the common law and custom of the realm, [24] it needed no original writ from the crown to give it cognizance of any misdemeanor in the county wherein it resides; yet as, by this court’s coming into any county, it immediately superseded the ordinary administration of justice by the general commissions of eyre and of oyer and terminer [hear and determine], [25] a process of its own became necessary, within the county where it sat, to bring in such persons as were accused of committing any forcible injury. The bill of Middlesex [26] is a kind of capias, directed to the sheriff of that county, and commanding him to take the defendant, and have him before our lord the king at Westminster on a day prefixed, to answer to the plaintiff of a plea of trespass. For this accusation of trespass it is, that gives the court of king’s bench jurisdiction in other civil causes, as was formerly observed; since, when once the defendant is taken into custody of the marshal, or prison-keeper of this court, may here be prosecuted for any other species of injury. Yet, in order to found this jurisdiction, it is not necessary that the defendant be actually the marshal’s prisoner; for, as soon as he appears, or puts in bail, to the process, he is deemed by so doing to be in such custody of the marshal, as will give the court a jurisdiction to proceed. [27] And, upon these accounts, in the bill or process a complaint of trespass is always suggested, whatever else may be the real cause of action. This bill of Middlesex must be served on the defendant by the sheriff, if he finds him in that county: but, if he returns ” non est inventus,” then there issues out a writ of latitat [in hiding], [28] to the sheriff of another county, as Berks; which is similar to the testatum capias in the common pleas, and recites the bill of Middlesex and the proceedings thereon, and that it is testified that the defendant ” latitat et discurrit “ lurks and wanders about in Berks; and therefore commands the sheriff to take him, and have his body in court on the day of the return. But, as in the common pleas the testatum capias may be sued out upon only a supposed, and not an actual, preceding capias ; so in the king’s bench a latitat is usually sued out upon only a supposed, and not an actual, bill of Middlesex. So that, in fact, a latitat may be called the first process in the court of king’s bench, as the testatum capias is in the common pleas. Yet, as in the common pleas, if the defendant lives in the county wherein the action is laid, a common capias suffices; so in the king’s bench likewise, if he lives in Middlesex, the process must still be by bill of Middlesex only.

              IN the exchequer the first process is by writ of quo minus, in order to give the court a jurisdiction over pleas between party and party. In which writ [29] the plaintiff is alleged to be the king’s farmer, or debtor, and that the defendant has done him the injury complained of, quo minus sufficiens existit, by which he is the less able, to pay the king his rent, or debt. And upon this the defendant may be arrested as upon a capias from the common pleas.

              THUS differently do the three courts set out at first, in the commencement of a suit; for which the reason is obvious: since by this means the two courts of king’s bench and exchequer entitle themselves to hold plea in subjects causes, which by the original constitution of Westminster-hall they were not empowered to do. Afterwards, when the cause is once drawn into the respective courts, the method of pursuing it is pretty much the same in all of them.

              IF the sheriff has found the defendant upon any of the former writs, the capias, latitat, etc, he was anciently obliged to take him into custody, in order to produce him in court upon the return, however small and minute the cause of action might be. For, not having obeyed the original summons, he had shown a contempt of the court, and was no longer to be trusted at large. But when the summons fell into disuse, and the capias became in fact the first process, it was thought hard to imprison a man for a contempt which was only supposed: and therefore in common cases by the gradual indulgence of the courts (at length authorized by statute 12 Geo. I. c. 29. which was amended by statute 5 Geo. II. c. 27. and made perpetual by statute 21 Geo. II. c. 3.) the sheriff or his officer can now only personally serve the defendant with a copy of the writ or process, and with notice in writing to appear by his attorney in court to defend this action; which in effect reduces it to a mere summons. And if the defendant thinks proper to appear upon this notice, his appearance is recorded, and he puts in sureties for his future attendance and obedience; which sureties are called common bail, being the same two imaginary persons that were pledges for the plaintiff’s prosecution, John Doe and Richard Roe. Or, if the defendant does not appear upon the return of the writ, or within four (or, in some cases, eight) days after, the plaintiff may enter an appearance for him, as if he had really appeared; and may file common bail in the defendant’s name, and proceed thereupon as if the defendant had done it himself.

              BUT if the plaintiff will make affidavit, or assert upon oath, that the cause of action amounts to ten pounds or upwards, then in order to arrest the defendant, and make him put in substantial sureties for his appearance, called special bail, it is required by statute 13 Car. II. St. 2. c. 2. that the true cause of action should be expressed in the body of the writ or process. This statute (without any such intention in the makers) had like to have ousted the king’s bench of all its jurisdiction over civil injuries without force: for, as the bill of Middlesex was framed only for actions of trespass, a defendant could not be arrested and held to bail thereupon for breaches of civil contracts. But to remedy this inconvenience, the officers of the king’s bench devised a method of adding what is called a clause of ac etiam [and also] to the usual complaint of trespass; the bill of Middlesex commanding the defendant to be brought in to answer the plaintiff of a plea of trespass, and also to a bill of debt: [30] the complaint of trespass giving cognizance to the court, and that of debt authorizing the arrest. In return for which, lord chief justice North a few years afterwards, in order to save the suitors of his court the trouble and expense of suing out special originals, directed that in the common pleas, besides the usual complaint of breaking the plaintiff’s close, a clause of ac etiam might be also added to the writ of capias, containing the true cause of action; as, “that the said Charles the defendant may answer to the plaintiff of a plea of trespass in breaking his close: and also, ac etiam, may answer him, according to the custom of the court, in a certain plea of trespass upon the case, upon promises, to the value of twenty pounds, etc.” [31] The sum sworn to by the plaintiff is marked upon the back of the writ; and the sheriff, or his officer the bailiff, is then obliged actually to arrest or take into custody the body of the defendant, and, having so done, to return the writ with a cepi corpus [taken the body] endorsed thereon.

              AN arrest must be by corporal seizing or touching the defendant’s body; after which the bailiff may justify breaking open the house in which he is, to take him: otherwise he has no such power; but must watch his opportunity to arrest him. For every man’s house is looked upon by the law to be his castle of defense and asylum, wherein he should suffer no violence. Which principle is carried so far in the civil law, that for the most part not so much as a common citation or summons, much less an arrest, can be executed upon a man within his own walls. [32] Peers of the realm, members of parliament, and corporations, are privileged from arrests; and of course from outlawries. [33] And against them the process to enforce an appearance must be by summons and distress infinite, instead of a capias. Also clerks, attorneys, and all other persons attending the courts of justice (for attorneys, being officers of the court, are always supposed to be there attending) are not liable to be arrested by the ordinary process of the court, but must be sued by bill (called usually a bill of privilege) as being personally present in court. [34] Clergymen performing divine service, and not merely staying in the church with a fraudulent design, are for the time privileged from arrests, by statute 50 Edw. III. c. 5. and 1 Ric. II. c. 16. as likewise members of convocation actually attending thereon, by statute 8 Hen. VI. c. 1. Suitors, witnesses, and other persons, necessarily attending any courts of record upon business, are not to be arrested during their actual attendance, which includes their necessary coming and returning. And no arrest can be made in the king’s presence, nor within the verge of his royal palace, nor in any place where the king’s justices are actually sitting. The king has moreover a special prerogative, (which indeed is very seldom exerted [35]) that he may by his writ of protection privilege a defendant from all personal, and many real, suits for one year at a time, and no longer; in respect of his being engaged in his service out of the realm. [36] And the king also by the common law might take his creditor into his protection, so that no one might sue or arrest him till the king’s debt were paid: [37] but b the statute 25 Edw. III. St. 5. c. 19. notwithstanding such protection, another creditor may proceed t judgment against him, with a stay of execution, till the king’s debt be paid; unless such creditor will undertake for the king’s debt, and then he shall have execution for both. And, lastly, by statute 29 Car. II. c. 7. no arrest can be made, nor process served upon a Sunday, except for treason, felony, or breach of the peace.

              When the defendant is regularly arrested, he must either go to prison, for safe custody; or put in special bail to the sheriff. For, the intent of the arrest being only to compel an appearance in court at the return of the writ, that purpose is equally answered, whether the sheriff detains his person, or takes sufficient security for his appearance, called bail (from the French word, bailer, to deliver) because the defendant is bailed, or delivered, to his sureties, upon their giving security for his appearance; and is supposed to continue in their friendly custody instead of going to jail. The method of putting in bail to the sheriff is by entering into a bond or obligation, with one or more sureties (not fictitious persons, as in the former case of common bail, but real, substantial, responsible bondsmen) to insure the defendant’s appearance at the return of the writ; which obligation is called the bail bond. [38] The sheriff, if he pleases, may let the defendant go without any sureties; but that is at his own peril: for, after once taking him, the sheriff is bound to keep him safely, so as to be forthcoming in court; otherwise an action lies against him for an escape. But, on the other hand, he is obliged, by statute 23 Hen. VI. C. 10. to take (if it be tendered) a sufficient bailbond: and, by statute 12 Geo. I. C. 29. the sheriff shall take bail for no other sum than such as is sworn to by the plaintiff, and endorsed on the back of the writ.

              Upon the return of the writ, or within four days after, the defendant must appear according to the exigency of the writ. This appearance is effected by putting in and justifying bail to the action; which is commonly called putting in bail above. If this be not done, and the bail that were taken by the sheriff below are responsible persons, the plaintiff may take an assignment from the sheriff of the bail-bond (under the statute 4 & 5 Ann. c. 16.) and bring an action thereupon against the sheriff’s bail. But if the bail, so accepted by the sheriff, be insolvent persons, the plaintiff may proceed against the sheriff himself, by calling upon him, first, to return the writ (if not already done) and afterwards to bring in the body of the defendant. And, if the sheriff does not then cause sufficient bail to be put in above, he will himself be responsible to the plaintiff.

              The bail above, or bail to the action, must be put in either in open court, or before one of the judges thereof; or else, in the country, before a commissioner appointed for that purpose by virtue of the statue 3 W. & M. c. 4. which must be transmitted to the court. These bail, who must at least be two in number, must enter into a recognizance [39] in court or before the judge or commissioner, whereby they do jointly and severally undertake, that if the defendant be condemned in the action h e shall pay the costs and condemnation, or render himself a prisoner, or that they will pay it for him: which recognizance is transmitted to the court in a slip of parchment entitled a bail piece. [40] And, if required, the bail must justify themselves in court, or before the commissioner in the country, by swearing themselves house-keepers, and each of them to be worth double the sum for which they are bail, after payment of all their debts. This answers in some measure to the stipulatio [stipulation] or satisdatio [satisfaction] of the Roman laws, [41] which is mutually given by each litigant party to the other: by the plaintiff, that he will prosecute his suit, and pay the costs if he loses his cause; in like manner as our law still requires nominal pledges of prosecution from the plaintiff: by the defendant, that he shall continue in court, and abide the sentence of the judge, much like our special bail; but with this difference, that the fidejussores [sureties] were there absolutely bound judicatum solvere, to see the costs and condemnation paid at all events: whereas our special bail may be discharged, by surrendering the defendant into custody, within the time allowed by law; for which purpose they are at all times entitled to a warrant to apprehend him. [42] 

              Special bail is required (as of course) only upon actions of debt, or actions on the case in trover or for money due, where the plaintiff can swear that the cause of action amounts to ten pounds: but in actions where the damages are precarious, being to be assessed ad libitum [at pleasure] by a jury, as in actions for words, ejectment, or trespass, it is very seldom possible for a plaintiff to swear to the amount of his cause of action; and therefore no special bail is taken thereon, unless by a judge’s order or the particular directions of the court, in some peculiar species of injuries, as in cases of mayhem or atrocious battery; or upon such special circumstances, as make it absolutely necessary that the defendant should be kept within the reach of justice. Also in actions against heirs, executors, and administrators, for debts of the deceased, special bail is not demandable: for the action is not so properly against them in person, as against the effects of the deceased in their possession. But special bail is required even of them, in actions for a devastavit, or wasting the goods of the deceased; that wrong being of their own committing.

              Thus much for process; which is only meant to bring the defendant into court, in order to contest the suit, and abide the determination of the law. When he appears either in person as a prisoner, or out upon bail, then follow the pleadings between the parties, which we shall consider at large in the next chapter.
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              CHAPTER THE TWENTIETH.

                Of Pleading↩

              PLEADINGS are the mutual altercations between the plaintiff and defendant; which at present are set down and delivered into the proper office in writing, though formerly they were usually put in by their counsel ore tenus, or viva voce [by word of mouth], in court, and then minuted down by the chief clerks, or prothonotaries; whence in our old law French the pleadings are frequently denominated the parol.

              The first of these is the declaration, narratio, or count, anciently called the tale ; [1] in which the plaintiff sets forth his cause of complain at length: being indeed only an amplification or exposition of the original writ upon which his action is founded, with the additional circumstances of time and place, when and where the injury was committed. But we may remember [2] that, in the king’s bench, when the defendant is brought into court by bill of Middlesex, upon a supposed trespass, in order to give the court a jurisdiction, the plaintiff may declare in whatever action, or charge him with whatever injury, he thinks proper; unless he has held him to bail by a special ac etiam [and also], which the plaintiff is then bound to pursue. And so also, in order to have the benefit of a capias [taking] to secure the defendant’s person, it was the ancient practice and is therefore still warrantable in the common pleas, to sue out a writ of trespass quare clausum fregit [why he has broken his close], for breaking the plaintiff’s close; and plaintiff declares in whatever action the nature of his actual injury may require; as an action of covenant, or on the case for breach of contract, or other less forcible transgression: [3] unless by holding the defendant to bail on a special ac etiam, he has bound himself to declare accordingly.

              In local actions, where possession of land is to be recovered, or damages for an actual trespass, or for waste, etc, affecting land, the plaintiff must lay his declaration or declare his injury to have happened in the very county and place that it really did happen; but in transitory actions, for injuries that might have happened any where, as debt, detinue, slander, and the like, the plaintiff may declare in what county he pleases, and then the trial must be in that county in which the declaration is laid. Though if the defendant will make affidavit, that the cause of action, if any, arose not in that but in another county, the court will direct a change of the venue, or visne, (that is, the vicinia or neighborhood in which the injury is declared to be done) and will oblige the plaintiff to declare in the proper county. For the statute 6 Ric. II. c. 2. having ordered all writs to be laid in their proper counties, this, as the judges conceived, empowered them to change the venue, if required, and not to insist rigidly on abating the writ: which practice began in the reign of James the first. [4] And this power is discretionally exercised, so as not to cause but prevent a defect of justice. Therefore the court will not change the venue to any of the four northern counties, previous to the spring circuit; because there the assizes are held only once a year, at the time of the summer circuit. And it will sometimes remove the venue from the proper jurisdiction, (especially of the narrow and limited kind) upon a suggestion, duly supported, that a fair and impartial trail cannot be had therein. [5] 

              It is generally usual in actions upon the case to set forth several cases, by different counts in the same declaration; so that if the plaintiff fails in the proof of one, he may succeed in another. As, in an action on the case upon an assumpsit [undertaking] for goods sold and delivered, the plaintiff usually counts or declares, first, upon a settled and agreed price between him and the defendant; as that they bargained for twenty pounds: and lest he should fail in the proof of this, he counts likewise upon a quantum valebant [amount of value]; that the defendant bought other goods, and agreed to pay him so much as they were reasonably worth; and then avers that they were worth other twenty pounds: and so on in three or four different shapes; and at last concludes with declaring that the defendant had refused to fulfil any of these agreements, whereby he is endamaged to such a value. And if he proves the case laid in any one of his counts, though he fails in the rest, he shall recover proportionable damages. This declaration always concludes with these words, “and thereupon he brings suit, etc; inde producit sectam, &c.” By which word, suit or secta, ( a sequendo [from following]) were anciently understood the witnesses or followers of the plaintiff. [6] For in former times the law would not put the defendant to the trouble of answering the charge, till the plaintiff had made out at least a probable case. [7] But the actual production of the suit, the secta, or followers, is now antiquated; and has been totally disused, at least ever since the reign of Edward the third, though the form of it still continues.

              At the end of the declaration are added also the plaintiff’s common pledges of prosecution, John Doe and Richard Roe, which, as we before observed, [8] are now mere names of form; though formerly they were of use to answer to the king for the amercements of the plaintiff, in case he were nonsuited, barred of his action, or had a verdict and judgment against him. [9] For, if the plaintiff neglects to deliver a declaration for two terms after the defendant appears, or is guilty of other delays or defaults against the rules of law in any subsequent stage of the action, he is adjudged not to follow or pursue his remedy as he ought to do, and thereupon a nonsuit, or non prosequitur, is entered; and he is said to be nonpros. ‘ d. And for thus deserting his complaint, after making a false claim or complaint ( pro falso clamore suo) he shall not only pay costs to the defendant, but is liable to be amerced to the king. A retraxit [withdrawal] differs from a nonsuit, in that the one is negative, and the other positive: the nonsuit is a default and neglect of the plaintiff, and therefore he is allowed to begin his suit again, upon payment of costs; but a retraxit is an open and voluntary renunciation of his suit, in court, and by this he forever loses his action. A discontinuance is some what similar to a nonsuit: for when a plaintiff leaves a chasm in the proceedings of his cause, as by not continuing the process regularly from day to day, and time to time, as he ought to do, the suit is discontinued, and the defendant is no longer bound to attend; but the plaintiff must begin again, by suing out a new original, usually paying costs to his antagonist. Anciently, by the demise of the king, all suits depending in his courts were at once discontinued, and the plaintiff was obliged to renew the process, by suing out a fresh writ from the successor; the virtue of the former writ being totally gone, and the defendant no longer bound to attend in consequence thereof: but, to prevent the expense as well as delay attending this rule of law, the statute 1 Edw. VI. C. 7. enacts, that by the death of the king no action shall be discontinued; but all proceedings shall stand good as if the same king had been living.

              When the plaintiff has stated his case in the declaration, it is incumbent on the defendant within a reasonable time to make his defense and to put in a plea; or else the plaintiff will at once recover judgment by default, or nihil dicit [no answer] of the defendant.

              Defense, in its true legal sense, signifies not a justification, protection, or guard, which is now its popular signification; but merely an opposing or denial (from the French verb defender) of the truth or validity of the complaint. It is the contestatio litis [opening of a case] of the civilians: a general assertion that the plaintiff has no ground of action, which assertion is afterwards extended and maintained in his plea. For if would be ridiculous to supposed that the defendant comes and defends (or, in the vulgar acceptation justifies) the force and injury, in one line, and pleads that he is not guilty of the trespass complained of, in the next. And therefore in actions of dower, where the demandant does not count of any injury done, but merely demands her endowment, [10] and in assizes of land, where also there is no injury alleged, but merely a question of right stated for the determination of the recognitors or jury, the tenant makes no such defense. [11] In writs of entry, [12] where no injury is stated in the count, but merely the right of the demandant and the defective title of the tenant, the tenant comes and defends or denies his right, jus suum, that is (as I understand it, though with a small grammatical inaccuracy) the right of the demandant, the only one expressly mentioned in the pleadings: or else denies his own right to be such, as is suggested by the count of the demandant. And in writs of right [13] the tenant always comes and defends the right of the demandant and his seizin, jus praedicti S. et seisinam ipsius [right and seizin of the aforesaid S.], [14] (or else the seizin of his ancestor, upon which he counts, as the case may be) and the demandant may reply, that the tenant unjustly defends his, the demandant’s right, and the seizin on which he counts. [15] All which is extremely clear, if we understand by defense an opposition or denial, but is otherwise inexplicably difficult. [16] 

              The courts were formerly very nice and curious with respect to the nature of the defense, so that if no defense was made, though a sufficient plea was pleaded, the plaintiff should recover judgment: [17] and therefore the book, entitled novae narratione s or the new talys, [18] at the end of almost every count, narratio, or tale, subjoins such defense as is proper for the defendant to make. For a general defense or denial was not prudent in every situation, since thereby the propriety of the writ, the competency of the plaintiff, and the cognizance of the court, were allowed. By defending the force and injury the defendant waved all pleas of misnosmer [misnaming]; [19] by defending the damages, all exceptions to the person of the plaintiff; and by defending either one or the other when and where it should behoove him, he acknowledged the jurisdiction of the court. [20] But of late years these niceties have been very deservedly discountenanced; [21] though they still seem to be law, if insisted on. [22] 

              AFTER defense made, the defendant must put in his plea. But, before he pleads, he is entitled to demand one imparlance, [23] or licentia loquendi [liberty of speaking], and may have more granted by consent of the plaintiff; to see if he can end the matter amicably without farther suit, by talking with the plaintiff: a practice, which is [24] supposed to have arisen from a principle of religion, in obedience to that precept of the gospel, “agree with thine adversary quickly whilst thou art in the way with him.” [25] And it may be observed that this gospel precept has plain reference to the Roman law of the twelve tables, which expressly directed the plaintiff and defendant to make up the matter, while they were in the way, or going to the praetor; — in via, rem uti pacunt orato. There are also many other previous steps which may be taken by a defendant before he puts in his plea. He may, in real actions, demand a view of the thing in question, in order to ascertain its identity and other circumstances. He may crave oyer [26] of the writ, or of the bond, or other specialty upon which the action is brought; that is to hear it read to him; the generality of defendants in the times of ancient simplicity being supposed incapable to read it themselves: whereupon the whole is entered verbatim upon the record, and the defendant may take advantage of any condition or other part of it, not stated in the plaintiff’s declaration. In real actions also the tenant may pray in aid, or call for assistance of another, to help him to plead, because of the feebleness and imbecility of his own estate. Thus a tenant for life may pray in aid of him that has the inheritance in remainder or reversion; and an incumbent may pray in aid of the patron and ordinary: that is, that they shall be joined in the action and help to defend the title. Voucher also is the calling in of some person to answer the action, that has warranted the title to the tenant or defendant. This we still make use of in the form of common recoveries, [27] which are grounded on a writ of entry; a species of action that we may remember relies chiefly on the weakness of the tenant’s title, who therefore vouches another person to warrant it. If the vouchee appears, he is made defendant instead of the vouchor: but, if he afterwards makes default, recovery shall be had against the original defendant; and he shall recover over an equivalent in value, against the deficient vouchee. In assizes indeed, where the principal question is whether the demandant or his ancestors were or were not in possession till the ouster happened, and the title of the tenant is little (if at all) discussed, there no voucher is allowed; but the tenant may bring a writ of warrantia chartae [warranties of deeds] against the warrantor, to compel him to assist him with a good plea or defense, or else to render damages and the value of the land, if recovered against the tenant. [28] In many real actions also, [29] brought by or against an infant under the age of twenty-one years, and also in actions of debt bought against him, as heir to any deceased ancestor, either party may suggest the nonage of the infant, and pray that the proceedings may be deferred till his full age, or in our legal phrase that the infant may have his age, and that the parol may demur, that is that the pleadings may be stayed; and then they shall not proceed till his full age, unless it be apparent that he cannot be prejudiced thereby. [30] But, by the statutes of Westm. I. 3 Edw. I. c. 46. and of Gloucester 6 Edw. I. c. 2. in writs of entry sur disseisin [on disseizin] in some particular cases, and in actions ancestrel brought by an infant, the parol shall not demur: otherwise he might be deforced of his whole property, and even want a maintenance, till he came of age. So likewise in a writ of dower the heir shall not have his age; for it is necessary that the widow’s claim be immediately determined, else she may want a present subsistence. [31] Nor shall an infant patron have it in a quare impedit [why impeded], [32] since the law holds it necessary and expedient, that the church be immediately filled. It is in this stage also of the cause, if at all, that cognizance of the suit must be claimed or demanded; when any person or body corporate has the franchise, not only of bolding pleas within a particular limited jurisdiction, but also of the cognizance of pleas: and that, either without any words exclusive of other courts, which entitles the lord of the franchise, whenever any suit that belongs to his jurisdiction is commenced in the courts at Westminster, to demand the cognizance thereof; or with such exclusive words, which also entitle the defendant to plead to the jurisdiction of the court. [33] Upon this claim of cognizance, if allowed, all proceedings shall cease in the superior court, and the plaintiff is left at liberty to pursue his remedy in the special jurisdiction. As when a scholar or other privileged person of the universities of Oxford or Cambridge is impleaded in the courts at Westminster for any cause of action whatsoever, unless upon a question of freehold. [34] In these cases, by the charter of those learned bodies, confirmed by act of parliament, the chancellor or vice-chancellor may put in a claim of cognizance; which, if made in due time and with due proof of the facts alleged, is regularly allowed by the courts. [35] It must be demanded before any imparlance, for that is a submission to the jurisdiction of the superior court: and it will not be allowed if it occasions a failure of justice, [36] or if an action be brought against the person himself who claims the franchise, unless he has also a power in such case of making another judge. [37] 

              WHEN these proceedings are over, the defendant must then put in his excuse or plea. Pleas are of two sorts; dilatory pleas, and pleas to the action. Dilatory pleas are such as tend merely to delay or put off the suit, by questioning the propriety of the remedy, rather than by denying the injury: pleas to the action are such as dispute the very cause of suit. The former cannot be pleaded after a general imparlance, which is an acknowledgment of the propriety of the action.

              I. DILATORY pleas are, I. To the jurisdiction of the court: alleging, that it ought not to hold plea of this injury, it arising in Wales or beyond sea; or because the land in question is of ancient demesne, and ought only to be demanded in the lord’s court, etc. 2. To the disability of the plaintiff, by reason whereof he is incapable to commence or continue the suit; as, that he is an alien enemy, outlawed, excommunicated, attainted of treason or felony, under a praemunire [forewarning], not in rerum natura [the nature of things] (being only a fictitious person) an infant, a feme-covert, or a monk professed. 3. In abatement: which abatement is either of the writ, or the count, for some defect in one of them; as by misnaming the defendant, which is called a misnosmer ; giving him a wrong addition, as esquire instead of knight; or other want of form in any material respect. Or, it may be, that the plaintiff is dead; for the death of either party is at once an abatement of the suit. And in actions merely personal, arising ex delicto [from wrongdoing], for wrongs actually done or committed by the defendant, as trespass, battery, and slander, the rule is that actio personalis moritur cum persona [a personal action dies with the person]; [38] and it never shall be revived either by or against the executors or other representatives. For neither the executors of the plaintiff have received, nor those of the defendant have committed, in their own personal capacity, any manner of wrong or injury. But in actions arising ex contractu [from contract], by breach of promise and the like, where the right descends to the representatives of the plaintiff, and those of the defendant have assets to answer the demand, though the suits shall abate by the death of the parties, yet they may be revived against or by the executors: [39] being indeed rather actions against the property than the person, in which the executors have now the same interest that their testator had before.

              These pleas to the jurisdiction, to the disability, or in abatement, were formerly very often used as mere dilatory pleas, without any foundation of truth, and calculated only for delay; but now by statute 4 & 5 Ann. c. 16. no dilatory plea is to be admitted, without affidavit made of the truth thereof, or some probable matter shown to the court to induce them to believe it true. And with respect to the pleas themselves, it is a rule, that no exception shall be admitted against a declaration or writ, unless the defendant will in the same plea give the plaintiff a better; [40] that is, show him how it might be amended, that there may not be two objections upon the same account.

              ALL pleas to the jurisdiction conclude to the cognizance of the court; praying “judgment, whether the court will have farther cognizance of the suit:” pleas to the disability conclude to the person; by praying “judgment, if the said A the plaintiff ought to be answered:” and pleas in abatement (when the suit is by original) conclude to the writ or declaration; by praying “judgment of the writ, or declaration, and that the same may be quashed,” cassetur, made void, or abated: but, if the action be by bill, the plea must pray “judgment of the bill,” and not of the declaration; the bill being here the original, and the declaration only a copy of the bill.

              WHEN these dilatory pleas are allowed, the cause is either dismissed from that jurisdiction; or the plaintiff is stayed till his disability be removed; or he is obliged to sue out a new writ, by leave obtained from the court, [41] or to amend and new-frame his declaration. But when on the other hand they are overruled as frivolous, the defendant has judgment of respondeat ouster, or to answer over in some better manner. It if then incumbent on him to plead

              2. A PLEA to the action; that is, to answer to the merits of the complaint. This is done by confessing or denying it.

              A confession of the whole complaint is not very usual, for then the defendant would probably end the matter sooner; or not plead at all, but suffer judgment to go by default. Yet sometimes, after tender and refusal of a debt, if the creditor harasses his debtor with an action, it then becomes necessary for the defendant to acknowledge the debt, and plead the tender; adding that he has always been ready, tout temps prist, and still is ready, uncore prist, to discharge it: for a tender by the debtor and refusal by the creditor will in all cases discharge the costs, [42] but not the debt itself; though in some particular cases the creditor will totally lose his money. [43] But frequently the defendant confesses one part of the complaint (by a cognovit actionem [acknowledge the action] in respect thereof) and traverses or denies the rest: in order to avoid the expense of carrying that part to a formal trial, which he has no ground to litigate. A species of this sort of confession is the payment of money into court: which is for the most part necessary upon pleading a tender, and is itself a kind of tender to the plaintiff; by paying into the hands of the proper officer of the court as much as the defendant acknowledges to be due, together with the costs hitherto incurred, in order to prevent the expense of any farther proceedings. This may be done upon what is called a motion; which is an occasional application to the court by the parties or their counsel, in order to obtain some rule or order of court, which becomes necessary in the progress of a cause; and it is usually grounded upon an affidavit, (the perfect tense of the verb affido) being a voluntary oath before some judge or officer of the court, to evince the truth of certain facts, upon which the motion is grounded: though no such affidavit is necessary for payment of money into court. If, after the money paid in, the plaintiff proceeds in his suit, it is at his own peril: for, if he does not prove more due than is so paid into court, he shall be nonsuited and pay the defendant costs; but he shall still have the money so paid in, for that the defendant has acknowledged to be his due. In the French law the rule of practice is grounded upon principles somewhat similar to this; for there, if a person be sued for more than he owes, yet he loses his cause if he does not tender so much as he really does owe. [44] To this head may also be referred the practice of what is called a set-off: whereby the defendant acknowledges the justice of the plaintiff’s demand on the one hand; but, on the other, sets up a demand of his own, to counterbalance that of the plaintiff, either in the whole or in part: as, if the plaintiff sues for ten pounds due on a note of hand, the defendant may set off nine pounds due to himself for merchandise sold to the plaintiff, and, in case he pleads such set-off, must pay the remaining balance into court. This answers very nearly to the compensatio, or stoppage, of the civil law, [45] and depends on the statutes 2 Geo. II. c. 22. and 8 Geo. II. c. 24. which enact, that, where are mutual debts between the plaintiff and defendant, one debt may be set against the other, and either pleaded in bar, or given in evidence upon the general issue at the trial; which shall operate as payment, and extinguish so much of the plaintiff’s demand.

              PLEAS, that totally deny the cause of complaint are either the general issue, or a special plea, in bar.

              I. THE general issue, or general plea, is what traverses, thwarts, and denies at once the whole declaration; without offering any special matter whereby to evade it. As in trespass either vi et armis, or on the case, non culpabilis, not guilty; [46] in debt upon contract, nil debet, he owes nothing; in debt on bond, non est factum, it is not his deed; on an assumpsit, non assumpsit, he made no such promise. Or in real actions, nul tort, no wrong done; nul disseisin, no disseizin; and in a writ of right, that the tenant has more right to hold than the demandant has to demand. These pleas are called the general issue, because, by importing an absolute and general denial of what is alleged in the declaration, they amount at once to an issue; by which we mean a fact affirmed on one side and denied on the other.

              FORMERLY the general issue was seldom pleaded, except when the party meant wholly to deny the charge alleged against him. But when he meant to distinguish away or palliate the charge, it was always usual to set forth the particular facts in what is called a special plea; which was originally intended to apprize the court and the adverse party of the nature and circumstances of the defense, and to keep the law and the fact distinct. And it is an invariable rule, that every defense, which cannot be thus specially pleaded, may be given in evidence, upon the general issue at the trial. But, the science of special pleading having been frequently perverted to the purposes of chicane and delay, the courts have of late in some instances, and the legislature in many more, permitted the general issue to be pleaded, which leaves every thing open, the fact, the law, and the equity of the case; and have allowed special matter to be given in evidence at the trial. And, though it should seem as if much confusion and uncertainty would follow from so great a relaxation of the strictness anciently observed, yet experience has shown it to be otherwise; especially with the aid of a new trial, in case either party be unfairly surprised by the other.

              2. SPECIAL pleas, in bar of the plaintiff’s demand, are very various, according to the circumstances of the defendant’s case. As, in real actions a general release or a fine, both of which may destroy and bar the plaintiff’s title. Or, in personal actions, an accord, arbitration, conditions performed, nonage of the defendant, or some other fact which precludes the plaintiff from his action. [47] A justification is likewise a special plea in bar; as in actions of assault and battery, son assault demesne, that it was the plaintiff’s own original assault; in trespass, that the defendant did the thing complained of in right of some office which warranted him so to do; or, in an action of slander, that the plaintiff is really as bad a man as the defendant said he was.

              ALSO a man may plead the statutes of limitations in bar; or the time limited by certain acts of parliament, beyond which no plaintiff can lay his cause of action. This, by the statute of 32 Hen. VIII. c. 2. in a writ of right is sixty years: in assizes, writs of entry, or other possessory actions real, of the seizin of one’s ancestors, in lands; and either of their seizin, or one’s own, in rents, suits, and services; fifty years: and in actions real for lands grounded upon one’s own seizin or possession, such possession must have been within thirty years. By statute I Mar. St. 2. c. 5. this limitation does not extend to any suit for advowsons, upon reasons given in a former chapter. [48] But by the statute 21 Jac. I. c. 2. a time of limitation was extended to the case of the king; so that possession for sixty years precedent to 19 Febr. 1623, [49] is a bar even against the prerogative, in derogation of the ancient maxim ” nullum tempus occurrit regi “ [“no time runs against the king”]. By another statute. 21 Jac. I. c. 16. twenty years is the time of limitation in any writ of formedon [form of gift]: and, by a consequence, twenty years is also the limitation in every action of ejectment; for no ejectment can be brought, unless where the lessor of the plaintiff is entitled to enter on the lands, [50] and by the statute 21 Jac. I. c. 16. no entry can be made by any man, unless within twenty years after his right shall accrue. As to all personal actions, they are limited by the statute late mentioned to six years after the cause of action commenced; except actions of assault, battery, mayhem, and imprisonment, which must be brought within four years, and actions for words, which must be brought within two years, after the injury committed. And by the statute 31 Eliz. c. 5. all suits, indictments, and informations, upon any penal statutes, where any forfeiture is to the crown, shall be sued within two years, and where the forfeiture is to a subject, within one year, after the offense committed; unless where any other time is specially limited by the statute. Lastly, by statute 10 W. III. c. 14. no writ of error, or scire facias [show cause], shall be brought to reverse any judgment, fine, or recovery, for error, unless it be prosecuted within twenty years. The use of these statutes of limitation is to preserve the peace of the kingdom, and to prevent those unnumerable perjuries which might ensue, if a man were allowed to bring an action for any injury committed at any distance of time. Upon both these accounts the law therefore holds, that ” interest reipublicae ut sit finis litium “ [“the public goods requires an end to litigation”]: and upon the same principle the Athenian laws in general prohibited all actions, where the injury was committed five years before the complaint was made. [51] If therefore in any suit, the injury, or cause so action, happened earlier than the period expressly limited by law, the defendant may plead the statutes of limitations in bar: as upon an assumpsit, or promise to pay money to the plaintiff, the defendant may plead non assumpsit infra sex annos ; he made no such promise within six years; which is an effectual bar to the complaint.

              AN estoppel is likewise a special plea in bar: which happens where a man has done some act, or executed some deed, which estops or precludes him from averring any thing to the contrary. As if tenant for years (who has no freehold) levies a fine to another person. Though this is void as to strangers, yet it shall work as an estoppel to the cognizor; for, if he afterwards brings an action to recover these lands, and his fine is pleaded against him, he shall thereby be estopped from saying, that he had no freehold at the time, and therefore was incapable of levying it.

              THE conditions and qualities of a plea (which, as well as the doctrine of estoppels, will also hold equally, mutatis mutandis, with regard to other parts of pleading) are, I. That it be single and containing only one matter; for duplicity begets confusion. But by statute 4 & 5 Ann. c. 16. a man with leave of the court may plead two or more distinct matters or single pleas; as in an action of assault and battery, these three, not guilty, son assault demesne [his own assault], and the statute of limitations. 2. That it be direct and positive, and not argumentative. 3. That it have convenient certainty of time, place, and persons. 4. That it answer the plaintiff’s allegations in every material point. 5. That it be so pleaded as to be capable of trial.

              SPECIAL pleas are usually in the affirmative, sometimes in the negative, but they always advance some new fact not mentioned in the declaration; and then they must be averred to be true in the common form:— “and this he is ready to verify.” — This is not necessary in pleas of the general issue; those always containing a total denial of the facts before advanced by the other party, and therefore putting him upon the proof of them.

              IT is a rule in pleading, that no man be allowed to plead specially such a plea as amounts only to the general issue, or a total denial of the charge; but in such case he shall be driven to plead the general issue in terms, whereby the whole question is referred to a jury. But if the defendant, in an assize or action of trespass, be desirous to refer the validity of his title to the court rather than the jury, he may state his title specially, and at the same time give color to the plaintiff, or suppose him to have an appearance or color of title, bad indeed in point of law, but of which the jury are not competent judges. As if his own true title be, that he claims by feoffment with livery from A, by force of which he entered on the lands in question, he cannot plead this by itself, as it amounts to no more than the general issue, nul tort, nul disseizin, in assize, or not guilty in an action of trespass. But he may allege this specially, provided he goes farther and says, that the plaintiff claiming by color of a prior deed of feoffment, without livery, entered; upon whom he entered; and may then refer himself to the judgment of the court which of these two titles is the best in point of law. [52] 

              WHEN the plea of the defendant is thus put in, if it does not amount to an issue or total contradiction of the declaration but only evades it, the plaintiff may plead again, and reply to the defendant’s plea: either traversing it, that is, totally denying it; as if on an action of debt upon bond the defendant pleads solvit ad diem [paid when due], that he paid the money when due, here the plaintiff in his replication may totally traverse this plea, by denying that the defendant paid it: or he may allege new matter in contradiction to the defendant’s plea; as when the defendant pleads no award made, the plaintiff may reply, and set forth an actual award, and assign a breach: [53] or the replication may confess and avoid the plea, by some new matter or distinction, consistent with the plaintiff’s former declaration; as, in an action for the trespassing upon land whereof the plaintiff is seized, if the defendant shows a title to the land by descent, and that therefore he had a right to enter, and gives color to the plaintiff, the plaintiff may either traverse and totally deny the fact of the descent; or he may confess and avoid it, by replying, that true it is that such descent happened, but that since the descent the defendant himself demised the lands to the plaintiff for term of life. To the replication the defendant may rejoin, or put in an answer called a rejoinder. The plaintiff may answer the rejoinder by a sur-rejoinder ; upon which the defendant may rebut; and the plaintiff answer him by a sur-rebutter. Which pleas, replications, rejoinders, sur-rejoinders, rebutters, and sur-rebutters answer to the exceptio, replicatio, duplicatio, triplicatio, and quadruplicatio of the Roman laws [exception, replication, duplication, triplication, and quadruplication]. [54] 

              THE whole of this process is denominated the pleading; in the several stages of which it must be carefully observed, not to depart or vary from the title or defense, which the party has once insisted on. For this (which is called a departure in pleading) might occasion endless altercation. Therefore the replication must support the declaration, and the rejoinder must support the plea, without departing out of it. As in the case of pleading no award made, in consequence of a bond of arbitration, to which the plaintiff replies, setting forth an actual award; now the defendant cannot rejoin that he has performed this award, for such rejoinder would be an entire departure from his original plea, which alleged that no such award was made: therefore he has now no other choice, but to traverse the fact of the replication, or else to demur upon the law of it.

              YET in many actions the plaintiff, who has alleged in his declaration a general wrong, may in his replication, after an evasive plea by the defendant, reduce that general wrong to a more particular certainty, by assigning the injury afresh with all its specific circumstances in such manner as clearly to ascertain and identify it, consistently with his general complaint; which is called a new or novel assignment. As, if the plaintiff in trespass declares on a breach of his close in D; and the defendant pleads that the place where the injury is said to have happened is a certain close of pasture in D, which descended to him from B his father, and so is his own freehold; the plaintiff may reply and assign another close in D, specifying the abuttals and boundaries as the real place of the injury. [55] 

              IT has previously been observed [56] that duplicity in pleading must be avoided. Every plea must be simple, entire, connected, and confined to one single point: it must never be entangled with a variety of distinct independent answers to the same matter; which must require as many different replies, and introduce a multitude of issues upon one and the same dispute. For this would often embarrass the jury, and sometimes the court itself, and at all events would greatly enhance the expense of the parties. Yet it frequently is expedient to plead in such a manner, as to avoid any implied admission of a fact, which cannot with propriety or safety be positively affirmed or denied. And this may be done by what is called a protestation; whereby the party interposes an oblique allegation or denial of some fact, protesting (by the gerund, protestando) that such a matter does or does not exist; and at the same time avoiding a direct affirmation or denial. Sir Edward Coke has defined [57] a protestation (in the pithy dialect of that age) to be “an exclusion of a conclusion.” For the use of it is, to save the party from being concluded with respect to some fact or circumstance, which cannot be directly affirmed or denied without falling into duplicity pleading; and which yet, if he did not thus enter his protest, he might be deemed to have tacitly waived or admitted. Thus, while tenure in villenage subsisted, if a villein had brought an action against his lord, and the lord was inclined to try the merits of the demand, and at the same time to prevent any conclusion against himself that he had waived his seigniory; he could not in this case both plead affirmatively that the plaintiff was his villein, and also take issue upon the demand; for then his plea would have been double, as the former alone would have been a good bar to the action: but he might have alleged the villenage of the plaintiff, by way of protestation, and then have denied the demand. By this means the future vassalage of the plaintiff was saved to the defendant, in case the issue was found in his (the defendant’s ) favor: [58] for the protestation prevented that conclusion, which would otherwise have resulted from the rest of his defense, that he had enfranchised the plaintiff; [59] since no villein could maintain a civil action against his old. So also if a defendant, by way of inducement to the point of his defense, alleges (among other matters) a particular mode of seizin or tenure, which the plaintiff is unwilling to admit, and yet desires to take issue on the principal point of the defense, he must deny the seizin or tenure by way of protestation, and then traverse the defensive matter. So, lastly, if an award be set forth by the plaintiff, and he can assign a breach in one part of it ( viz. the non-payment of a sum of money) and yet is afraid to admit the performance of the rest of the award, or to aver in general a non-performance of any part of it, lest something should appear to have been performed; he may save to himself any advantage he might hereafter make of the general non-performance, by alleging that by protestation; and plead only the non-payment of the money. [60] 

              IN any stage of the pleadings, when either side advances or affirms any new matter, he usually (as was said) avers it to be true; “and this he is ready to verify.” On the other hand, when either side traverses or denies the facts pleaded by his antagonist, he usually tenders an issue, as it is called; the language of which is different according to the party by whom the issue is tendered: for if the traverse or denial comes from the defendant, the issue is tendered in this manner, “and of this he puts himself upon the county,” thereby submitting himself to the judgment of his peers: [61] but if the traverse lies upon the plaintiff, he tenders the issue or prays the judgment of the peers against the defendant in another form; thus, “and this he prays may be inquired of by the country.”

              BUT if either side (as, for instance, the defendant) pleads a special negative plea, not traversing or denying any thing that was before alleged, but disclosing some new negative matter; as where the suit is on a bond, conditioned to perform an award, and the defendant pleads, negatively, that no award was made, he tenders no issue upon this plea; because it does not yet appear whether the fact will be disputed, the plaintiff not having yet asserted the existence of any award; but when the plaintiff replies, and sets forth an actual specific award, if then the defendant traverses the replication, and denies the making of any such award, he then and not before tenders an issue to the plaintiff. For when in the course of pleading they come to a point which is affirmed on one side, and denied on the other, they are then said to be at issue; all their debates being at last contracted into a single point, which must now be determined either in favor of the plaintiff or of the defendant.
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              [III-314]

              CHAPTER THE TWENTY FIRST.

                Of Issue and Demurrer↩

              ISSUE, exitus, being the end of all the pleadings, is the fourth part or stage of an action, and is either upon matter of law, or matter of fact.

              AN issue upon matter of law is called a demurrer: and it confesses the facts to be true, as stated by the opposite party; but denies that, by the law arising upon those facts, any injury is done to the plaintiff, or that the defendant has made out a legitimate excuse; according to the party which first demurs, demoratur, rests or abides upon the point in question. As, if the matter of the plaintiff’s complaint or declaration be insufficient in law, as by not assigning any sufficient trespass, then the defendant demurs to the declaration: if, on the other hand, the defendant’s excuse or plea be invalid, as if he pleads that he committed the trespass by authority from a stranger, without setting out the stranger’s right; here the plaintiff may demur in law to the plea: and so on in every other part of the proceedings, where either side perceives any material objection in point of law, upon which he may rest his case.

              THE form of such demurrer is by averring the declaration or plea, the replication or rejoinder, to be insufficient in law to maintain the action or the defense; and therefore praying judgment for want of sufficient matter alleged. [1] Sometimes demurrers are merely for want of sufficient form in the writ or declaration. But in case of exceptions to the form, or manner of pleading, the party demurring must by statute 27 Eliz. c. 5. and 4 & 5 Ann. c. 16. set forth the causes of his demurrer, or wherein he apprehends the deficiency to consist. And upon either a general, or such a special demurrer, the opposite party avers it to be sufficient, which is called a joinder in demurrer, [2] and then the parties are at issue in point of law. Which issue in law, or demurrer, the judges of the court before which the action is brought must determine.

              AN issue of fact is where the fact only, and not the law, is disputed. And when he that denies or traverses the fact pleaded by his antagonist has tendered the issue, thus, “and this he prays may be inquired of by the country,” or “and of this he puts himself upon the country,” it may immediately be subjoined by the other party, “and the said A. B. does the like.” Which done, the issue is said to be joined, both parties having agreed to rest the fate of the cause upon the truth of the fact in question. [3] And this issue, of fact, must generally speaking be determined, not by the judges of the court, but by some other method; the principal of which methods is that by the country, per pais, (in Latin, per patriam) that is, by jury. Which establishment, of different tribunals for determining these different issues, is in some measure agreeable to the course of justice in the Roman republic, where the judices ordinarii [ordinary judges] determined only questions of fact, but questions of law were referred to the decisions of the centumviri. [4] 

              BUT here it will be proper to observe, that during the whole of these proceedings, from the time of the defendant’s appearance in obedience to the king’s writ, it is necessary that both the parties be kept or continued in court from day to day, till the final determination of the suit. For the court can determine nothing, unless in the presence of both the parties, in person or by their attorneys, or upon default of one of them, after his original appearance and a time prefixed for his appearance in court again. Therefore in the course of pleading, if either party neglects to put in his declaration, plea, replication, rejoinder, and the like, within the times allotted by the standing rules of the court, the plaintiff, if the omission be his, is said to be nonsuit, or not to follow and pursue his complaint, and shall lose the benefit of his writ: or, if the negligence be on the side of the defendant, judgment may be had against him, for such his default. And, after issue or demurrer joined, as well as in some of the previous stages of proceeding, a day is continually given and entered upon the record, for the parties to appear on from time to time, as the exigence of the case may require. The giving of this day is called the continuance, because thereby the proceedings are continued without interruption from one adjournment to another. If these continuances are omitted the cause is thereby discontinued, and the defendant is discharged fine die, without a day, for this turn: for by his appearance in court he has obeyed the command of the king’s writ; and, unless he be adjourned over to a day certain, he is no longer bound to attend upon that summons; but he must be warned afresh, and the whole must begin de novo [anew].

              NOW it may sometimes happen, that after the defendant has pleaded, nay, even after issue or demurrer joined, there may have arisen some new matter, which it is proper for the defendant to plead; as, that the plaintiff, being a feme-sole, is since married, or that she has given the defendant a release, and the like: here, if the defendant takes advantage of this new matter, as early as he possibly can, viz. at the day given for his next appearance, he is permitted to plead it in what is called a plea puis darrein continuance, or since the last adjournment. For it would be unjust to exclude him from the benefit of this new defense, which it was not in his power to make when he pleaded the former. But it is dangerous to rely on such a plea, without due consideration; for it confesses the matter which was before in dispute between the parties. [5] And it is not allowed to be put in, if any continuance has intervened between the arising of this fresh matter and the pleading of it: for then the defendant is guilty of neglect, or laches, and is supposed to rely on the merits of his former plea. Also it is not allowed after a demurrer is determined, or verdict given; because then relief may be had in another way, namely, by writ of audita querela [a heard complaint], of which hereafter. And these pleas puis darrein continuance, when brought to a demurrer in law or issue of fact, shall be determined in like manner as other pleas.

              WE have said, that demurrers, or questions concerning the sufficiency of the matters alleged in the pleadings, are to be determined by the judges of the court, upon solemn argument by counsel on both sides; and to that end a demurrer book is made up, containing all the proceedings at length, which are afterwards entered on record; and copies thereof, called paper-books, are delivered to the judges to peruse. The record [6] is a history of the most material proceedings in the cause, entered on a parchment roll, and continued down to the present time; in which must be stated the original writ and summons, all the pleadings, the declaration, view or oyer prayed, the imparlances, plea, replication, rejoinder, continuances, and whatever farther proceedings have been had; all entered verbatim on the roll, and also the issue or demurrer, and joinder therein.

              THESE were formerly all written, as indeed all public proceedings were, in Norman or law French, and even the arguments of the counsel and decisions of the court were in the same barbarous dialect. An evident and shameful badge, it must be owned, of tyranny and foreign servitude; being introduced under the auspices of William the Norman, and his sons: whereby the observation of the Roman satirist was once more verified, that ” Gallia causidicos docuit facunda Britannos “ [“eloquent Gaul has instructed British lawyers”]. [7] This continued till the reign of Edward III; who, having employed his arms successfully in subduing the crown of France, thought it unbeseeming the dignity of the victors to use any longer the language of a vanquished country. By a statute therefore, passed in the thirty-sixth year of his reign, [8] it was enacted, that for the future all pleas should be pleaded, shown, defended, answered, debated, and judged in the English tongue; but be entered and enrolled in Latin. In like manner as don Alonso X, king of Castile (the great-grandfather of our Edward III) obliged his subjects to use the Castilian tongue in all legal proceedings; [9] and as, in 1286, the German language was established in the courts of the empire. [10] And perhaps if our legislature had then directed that the writs themselves, which are mandates from the king to his subjects to perform certain acts or to appear at certain places, should have been framed in the English language, according to the rule of our ancient law, [11] it had not been very improper. But the record or enrollment of those writs and the proceedings thereon, which was calculated for the benefit of posterity, was more serviceable (because more durable) in a dead and immutable language than in any flux or living one. The practitioners however, being used to the Norman language, and therefore imagining they could express their thoughts more aptly and more concisely in that than in any other, still continued to take their notes in law French; and of course when those notes came to be published, under the denomination of reports, they were printed in that barbarous dialect; which, joined to the additional terrors of a Gothic black letter, has occasioned many a student to throw away his Plowden and Littleton, without venturing to attack a page of them. And yet in reality, upon a nearer acquaintance, they would have found nothing very formidable in the language; which differs in its grammar and orthography as much from the modern French, as the diction of Chaucer and Gower does from that of Addison and Pope. Besides, as the English and Norman languages were concurrently used by our ancestors for several centuries together, the two idioms have naturally assimilated, and mutually borrowed from each other: for which reason the grammatical construction of each is so very much the same, that I apprehend an Englishman (with a week’s preparation) would understand the laws of Normandy, collected in their grand coustumier, as well if not better than a Frenchman bred within the walls of Paris.

              THE Latin, which succeeded the French for the entry and enrollment of pleas, and which continued in use for four centuries, answers so nearly to the English (oftentimes word for word) that it is not at all surprising it should generally be imagined to be totally fabricated at home, with little more art or trouble than by adding Roman terminations to English words. Whereas in reality it is a very universal dialect, spread throughout all Europe at the irruption of the northern nations, and particularly accommodated and molded to answer all the purposes of the lawyers with a peculiar exactness and precision. This is principally owing to the simplicity or (if the reader pleases) the poverty and baldness of its texture, calculated to express the ideas of mankind just as they arise in the human mind, without any rhetorical flourishes, or perplexed ornaments of style: for it may be observed, that those laws and ordinances, of public as well as private communities, are generally the most easily understood, where strength and perspicuity, nor harmony or elegance of expression, have been principally consulted in compiling them. These northern nations, or rather their legislators, though they resolved to make use of the Latin tongue in promulgating their laws, as being more durable and more generally known to their conquered subjects than their own Teutonic dialects, yet either through choice or necessity have frequently intermixed therein some words of a Gothic original; which is, more or less the case in every country of Europe, and therefore not to be imputed as any peculiar blemish in our English legal latinity. [12] The truth is, what is generally denominated law-latin is in reality a mere technical language, calculated for eternal duration, and easy to be apprehended both in present and future times; and on those accounts best suited to preserve those memorials which are intended for perpetual rules of action. The rude pyramids of Egypt have endured from the earliest ages, while the more modern and more elegant structures of Attica, Rome, and Palmyra have sunk beneath the stroke of time.

              AS to the objection of locking up the law in a strange and unknown tongue, this is of little weight with regard to records, which few have occasion to read but such as do, or ought to, understand the rudiments of Latin. And besides it may be observed of the law-latin, as the very ingenious Sir John Davies [13] observes of the law-french, “that it is so very easy to be learned, that the meanest wit that ever came to the study of the law does come to understand it almost perfectly in ten days without a reader.”

              IT is true indeed that the many terms of art, with which the law abounds, are sufficiently harsh when latinized (yet not more so than those of other sciences) and may, as Mr. Selden observes, [14] give offense “to some grammarians of squeamish stomachs, who would rather choose to live in ignorance of things the most useful and important, than to have their delicate ears wounded by the use of a word, unknown to Cicero, Salust, or the other writers of the Augustan age.” Yet this is no more than must unavoidably happen when things of modern use, of which the Romans had no idea, and consequently no phrases to express them, come to be delivered in the Latin tongue. It would puzzle the most classical scholar to find an appellation, in his pure latinity, for a constable, a record, or a deed of feoffment: it is therefore to be imputed as much to necessity, as ignorance, that they were styled in our forensic dialect constabularius, recordum, and feoffamentum. Thus again, another uncouth word of our ancient laws (for I defend not the ridiculous barbarisms sometimes introduced by the ignorance of modern practitioners) the substantive murdrum, or the verb murdrare, however harsh and unclassical it may seem, was necessarily framed to express a particular offense; since no other word in being, occidere, interficere, necare [to kill, put to death, to slay], or the like, was sufficient to express the intention of the criminal, or quo animo the act was perpetrated; and therefore by no means came up to the notion of murder at present entertained by our law; viz. a killing with malice aforethought.

              A SIMILAR necessity to this produced a similar effect at Byzantium, when the Roman laws were turned into Greek for the use of the oriental empire: for, without any regard to Attic elegance, the lawyers of the imperial courts made no scruple to translate fidei-commissarios, fideicommisVariwV [trustees]; [15] cubiculum, cwbwcleion [bed-chamber]; [16] filium-familias, paida-familiaV [son of a family]; [17] repudium, repwdion [divorce]; [18] compromissum, compromisVon [compromise]; [19] reverentia et obsequium, reuerentia coj obsecwion [reverence and compliance]; [20] and the like. They studied more the exact and precise import of the words, than the neatness and delicacy of their cadence. And my academical readers will excuse me for suggesting, that the terms of the law are not more numerous, more uncouth, or more numerous, more uncouth, or more difficult to be explained by a teacher, than those of logic, physics, and the whole circle of Aristotle’s philosophy, nay even of the politer arts of architecture and its kindred studies, or the science of rhetoric itself. Sir Thomas More’s famous legal question [21] contains in it nothing more difficult, than the definition which in his time the philosophers currently gave of their materia prima [primary matter], the groundwork of all natural knowledge; that it is ” neque quid, neque quantum, neque quale, neque aliquid eorum quibus ens determinatur “ [“neither that, nor as much as, nor such as, nor any part of those things by which being is determined”]; or its subsequent explanation by Adrian Heereboord, who assures us [22] that ” materia prima non est corpus, neque per formam corporeitatis, neque per simplicem essentiam: est tamen ens, et quidem substantia, licet incompleta; habetque actum ex se entitativum, et simul est potentia subjectiva.” [“Primary matter is not body, neither by form of embodiment nor by simple essence: nevertheless it is a being, and certain substance although incomplete; and has a self-defining action from itself, and is at the same time a subjective power."] The law therefore, with regard to its technical phrases, stands upon the same footing with other studies, and requests only the same indulgence.

              THIS technical Latin continued in use from the time of its first introduction, till the subversion of our ancient constitution under Cromwell; when, among many other innovations in the law, some for the better and some for the worse, the language of our records was altered and turned into English. But, at the restoration of king Charles, this novelty was no longer countenanced; the practitioners finding it very difficult to express themselves so concisely or significantly in any other language but the Latin. And thus it continued without any sensible inconvenience till about the year 1730, when it was again thought proper that the proceedings at law should be done into English, and it was accordingly so ordered by statute 4 Geo. II. c. 26. This was done, in order that the common people might have knowledge and understanding of what was alleged or done for and against them in the process and pleadings, the judgment and entries in a cause. Which purpose I know not how well it has answered; but am apt to suspect that the people are now, after many years experience, altogether as ignorant in matters of law as before. On the other hand, these inconveniences have already arisen from the alteration; that now many clerks and attorneys are hardly able to read, much less to understand, a record even of so modern a date as the reign of George the first. And it has much enhanced the expense of all legal proceedings: for since the practitioners are confined (for the sake of the stamp duties, which are thereby considerably increased) to write only a stated number of words in a sheet; and as the English language, through the multitude of its particles, is much more verbose than the Latin; it follows that the number of sheets must be very much augmented by the change. [23] The translation also of technical phrases, and the names of writs and other process, were found to be so very ridiculous (a writ of nisi prius, quare impedit, fieri facias, habeas corpus, and the rest, not being capable of an English dress with any degree of seriousness) that in two years time a new act was obliged to be made, 6 Geo. II. c. 14; which allows all technical words to continue in the usual language, and has thereby almost defeated every beneficial purpose of the former statute.

              WHAT is said of the alteration of language by the statute 4 Geo. II. c. 26. will hold equally strong with respect to the prohibition of using the ancient immutable court hand in writing the records or other legal proceedings; whereby the reading of any record that is forty years old is now become the object of science, and calls for the help of an antiquarian. But that branch of it, which forbids the use of abbreviations, seems to be of more solid advantage, in delivering such proceedings from obscurity: according to the precept of Justinian; [24] ” ne per scripturam aliqua fiat in posterum dubitatio, jubemus non per siglorum captiones et compendiosa aenigmata ejusdem codicis textum conscribi, sed per literarum consequentiam explanari concedimus.” [“Lest, through the method of writing, the meaning of this code be rendered doubtful to posterity, we command that it be not written in abbreviations or acronyms; but that it be rendered plain by the regular succession of letters."] But, to return to our demurrer.

              WHEN the substance of the record is completed, and copies are delivered to the judges, the matter of law, upon which the demurrer is grounded, is upon solemn argument determined by the court, and not by any trial by jury; and judgment is thereupon accordingly given. As, in an action of trespass, if the defendant in his plea confesses the fact, but justifies it causa venationis, for that he was hunting; and to this the plaintiff demurs, that is, he admits the truth of the plea, but denies the justification to be legal: now, on arguing this demurrer, if the court be of opinion, that a man may not justify trespass in hunting, they will give judgment for the plaintiff; if they think that he may then judgment is given for the defendant. Thus is an issue in law, or demurrer, disposed of.

              AN issue of fact takes up more form and preparation to settle it; for here the truth of the matters alleged must be solemnly examined in the channel prescribed by law. To which examination, of facts, the name of trial is usually confined, which will be treated of at large in the two succeeding chapters.
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              [III-325]

              CHAPTER THE TWENTY SECOND.

                Of the Several Species of Trial↩

              THE uncertainty of legal proceedings is a notion so generally adopted, and has so long been the standing theme of wit and good humor, that he who should attempt to refute it would be looked upon as a man, who was either incapable of discernment himself, or else meant to impose upon others. Yet it may not be amiss, before we enter upon the several modes whereby certainty is meant to be obtained in our courts of justice, to inquire a little wherein this uncertainty, so frequently complained of, consists; and to what causes it owes its original.

              IT has sometimes been said to owe its original to the number of our municipal constitutions, and the multitude of our judicial decisions; [1] which occasion, it is alleged, abundance of rules that militate and thwart with each other, as the sentiments or caprice of successive legislatures and judges have happened to vary. The fact, of multiplicity, is allowed; and that thereby the researches of the student are rendered more difficult and laborious: but that, with proper industry, the result of those inquiries will be doubt and indecision, is a consequence that cannot be admitted. People are apt to be angry at the want of simplicity in our laws: they mistake variety for confusion, and complicated cases for contradictory. They bring us the examples of arbitrary governments, of Denmark, Muscovy, and Prussia; of wild and uncultivated nations, the savages of Africa and America; or of narrow domestic republics, in ancient Greece and modern Switzerland; and unreasonably require the same paucity of laws, the same conciseness of practice, in a nation of freemen, a polite and commercial people, and a populous extent of territory.

              IN an arbitrary, despotic, government, where the lands are at the disposal of the prince, the rules of succession, or the mode of enjoyment, must depend upon his will and pleasure. Hence there can be but few legal determinations relating to the property, the descent, or the conveyance of real estates; and the same holds in a stronger degree with regard to goods and chattels, and the contracts relating thereto. Under a tyrannical sway trade must be continually in jeopardy, and of consequence can never be extensive: this therefore puts an end to the necessity of an infinite number of rules, which the English merchant daily recurs to for adjusting commercial differences. Marriages are there usually contracted with slaves; or at least women are treated as such: no laws can be therefore expected to regulate the rights of dower, jointures, and marriage settlements. Few also are the persons who can claim the privileges of any laws; the bulk of those nations, viz. the commonalty, boors or peasants, being merely villeins and bondmen. Those are therefore left to the private coercion of their lords, are esteemed (in the contemplation of these boasted legislators) incapable of either right or injury, and of consequence are entitled to no redress. We may see, in these arbitrary states, how large a field of legal contests is already rooted up and destroyed.

              AGAIN; were we a poor and naked people, as the savages of America are, strangers to science, to commerce, and the arts as well of convenience as of luxury, we might perhaps be content, as some of them are said to be, to refer all disputes to the next man we met upon the road, and so put a short end to every controversy. For in a state of nature there is no room for municipal laws; and the nearer any nation approaches to that state, the fewer they will have occasion for. When the people of Rome were little better than sturdy shepherds or herdsmen, all their laws were contained in ten or twelve tables: but as luxury, politeness, and dominion increased, the civil law increased in the same proportion, and swelled to that amazing bulk which it now occupies, though successively pruned and retrenched by the emperors Theodosius and Justinian.

              In like manner we may lastly observe, that, in petty states and narrow territories, much fewer laws will suffice than in large ones, because there are fewer objects upon which the laws can operate. The regulations of a private family are short and well-known; those of a prince’s household are necessarily more various and diffuse.

              The causes therefore of the multiplicity of the English laws are, the extent of the country which they govern; the commerce and refinement of its inhabitants; but, above all, the liberty and property of the subject. These will naturally produce an infinite fund of disputes, which must be terminated in a judicial way: and it is essential to a free people, that these determinations be published and adhered to; that their property may be as certain and fixed as the very constitution of their state. For though in many other countries every thing is left in the breast of the judge to determine, yet with us he is only to declare and pronounce, not to make or new-model, the law. Hence a multitude of decisions, or cases adjudged, will arise; for seldom will it happen that any one rule will exactly suit with many cases. And in proportion as the decisions of courts of judicature are multiplied, the law will be loaded with decrees, that may sometimes (though rarely) interfere with each other: either because succeeding judges may not be apprized of the prior adjudication; or because they may think differently from their predecessors; or because the same arguments did not occur formerly as at present; or, in fine, because of the natural imbecility and imperfection that attends all human proceedings. But, wherever this happens to be the case in any material points, the legislature is ready, and from time to time both may, and frequently does, intervene to remove the doubt; and, upon due deliberation had, determines by a declaratory statute how the law shall be held for the future.

              WHATEVER instances therefore of contradiction or uncertainty may have been gleaned from our records, or reports, must be imputed to the defects of human laws in general, and are not owing to any particular ill construction of the English system. Indeed the reverse is most strictly true. The English law is less embarrassed with inconsistent resolutions and doubtful questions, than any other known system of the same extent and the same duration. I may instance in the civil law: the text whereof, as collected by Justinian and his agents, is extremely voluminous and diffuse; but the idle comments, obscure glosses, and jarring interpretations grafted thereupon by the learned jurists, are literally without number. And these glosses, which are mere private opinions of scholastic doctors (and not, like our books of reports, judicial determinations of the court) are all of authority sufficient to be vouched and relied on; which must needs breed great distraction and confusion in their tribunals. The same may be said of the canon law; though the text thereof is not of half the antiquity with the common law of England; and though the more ancient any system of laws is, the more it is liable to be perplexed with the multitude of judicial decrees. When therefore a body of laws, of so high antiquity as the English, is in general so clear and perspicuous, it argues deep wisdom and foresight in such as laid the foundations, and great care and circumspection, in such as have built the superstructure.

              BUT is not (it will be asked) the multitude of lawsuits, which we daily see and experience, an argument against the clearness and certainty of the law itself?. By no means: for among the various disputes and controversies, which are daily to be met with in the course of legal proceedings, it is obvious to observe how very few arise from obscurity in the rules or maxims of law. An action shall seldom be heard of, to determine a question of inheritance, unless the fact of the descent be controverted. But the dubious points, which are usually agitated in our courts, arise chiefly from the difficulty there is of ascertaining the intentions of individuals, in their solemn dispositions of property; in their contracts, conveyances, and testaments. It is an object indeed of the utmost importance in this free and commercial country, to lay as few restraints as possible upon the transfer of possessions from hand to hand, or their various designations marked out by the prudence, convenience, or necessities, or even by the caprice, of their owners: yet to investigate the intention of the owner is frequently matter of difficulty, among heaps of entangled conveyances or wills of a various obscurity. The law rarely hesitates in declaring its own meaning; but the judges are frequently puzzled to find out the meaning of others. Thus the powers, the interest, the privileges, and properties of a tenant for life, and a tenant in tail, are clearly distinguished and precisely settled by law: but, what words in a will shall constitute this or that estate, has occasionally been disputed for more than two centuries past; and will continue to be disputed as long as the carelessness, the ignorance, or singularity of testators shall continue to clothe their intentions in dark or newfangled expressions.

              BUT, notwithstanding so vast an accession of legal controversies, arising from so fertile a fund as the ignorance and wilfulness of individuals, these will bear no comparison in point of number to those which are founded upon the dishonesty, and disingenuity of the parties: by either their suggesting complaints that are false in fact, and thereupon bringing groundless actions; or by their denying such facts as are true, in setting up unwarrantable defenses. Ex facto oritur jus [law arises from fact]: if therefore the fact be perverted or misrepresented, the law which arise from thence will unavoidably be unjust or partial. And, in order to prevent this, it is necessary to set right the fact, and establish the truth contended for, by appealing to some mode of probation or trial, which the law of the country has ordained for a criterion of truth and falsehood.

              THESE modes of probation or trial form in every civilized country the great object of judicial decisions. And experience will abundantly show, that above a hundred of our lawsuits arise from disputed facts, for one where the law is doubted of. About twenty days in the year are sufficient, in Westminster-hall, to settle (upon solemn argument) every demurrer or other special point of law that arises throughout the nation: but two months are annually spent in deciding the truth of facts, before six distinct tribunals, in the several circuits of England; exclusive of Middlesex and London, which afford a supply of causes much more than equivalent to any two of the largest circuits.

              TRIAL then is the examination of the matter of fact in issue; of which there are many different species, according to the difference of the subject, or thing to be tried: of all which we will take a cursory view in this and the subsequent chapter. For the law of England so industriously endeavors to investigate truth at any rat, that it will not confine itself to one, or to a few, manners of trial; but varies its examination of facts according to the nature of the facts themselves: this being the one invariable principle pursued, that as well the best method of trial, as the best evidence upon that trial, which the nature of the case affords, and no other, shall be admitted in the English courts of justice.

              THE species of trials in civil cases are seven. By record; by inspection, or examination; by certificate; by witnesses; by wager of battle; by wager of law; and by jury.

              I. FIRST then of the trial by record. This is only used in one particular instance: and that is where a matter of record is pleaded in any action, as a fine, a judgment, or the like; and the opposite party pleads ” nul tiel record,” that there is no such matter of record existing: upon this, issue is tendered and joined in the following form, “and this he prays may be inquired of by the record, and the other does the like;” and hereupon the party pleading the record has a day given him to bring it in, and proclamation is made in court for him to “bring forth his record or he shall be condemned;” and, on his failure, his antagonist shall have judgment to recover. The trial therefore of this issue is merely by the record; for, as Sir Edward Coke [2] observes, a record or enrollment is a monument of so high a nature, and imports in itself such absolute verity, that if it be pleaded that there is no such record, it shall not receive any trial by witness, jury, or otherwise, but only by itself. Thus titles of nobility, as whether earl or no earl, baron or no baron, shall be tried by the king’s writ or patent only, which is matter of record. [3] Also in case of an alien, whether alien friend or enemy, shall be tried by the league or treaty between his sovereign and ours; for every league or treaty is of record. [4] And also, whether a manor be held in ancient demesne or not, shall be tried by the record of domesday in the king’s exchequer.

              II. TRIAL by inspection, or examination, is when for the greater expedition of a cause, in some point or issue being either the principal question, or arising collaterally out of it, but being evidently the object of sense, the judges of the court, upon the testimony of their own senses, shall decide the point in dispute. For, where the affirmative or negative of a question is matter of such obvious determination, it is not thought necessary to summon a jury to decide it; who are properly called in to inform the conscience of the court in respect of dubious facts: and therefore when the fact, from its nature, must be evident to the court either from ocular demonstration or other irrefragable proof, there the law departs from its usual resort, the verdict of twelve men, and relies on the judgment of the court alone. As in case of a suit to reverse a fine for non-age of the cognizor, or to set aside a statute or recognizance entered into by an infant; here, and in other cases of the like sort, a writ shall issue to the sheriff, [5] commanding him that he constrain the said party to appear, that it may be ascertained by the view of his body by the king’s justices, whether he be of full age or not; ” ut per aspectum corporis sui constare poterit justiciariis nostris, si praedictus A sit plenae aetatis, necne.” [6] If however the court has, upon inspection, any doubt of the age of the party, (as may frequently be the case) it may proceed to take proofs of the fact; and, particularly, may examine the infant himself upon an oath of voir dire [speak truly], veritatem dicere, that is, to make true answer to such questions as the court shall demand of him: or the court may examine his mother, his god-father, or the like. [7] 

              IN like manner if a defendant pleads in abatement of the suit that the plaintiff is dead, and one appears and calls himself the plaintiff, which the defendant denies; in this case the judges shall determine by inspection and examination, whether he be the plaintiff or not. [8] Also if a man be found by a jury an idiot a nativitate [from birth], he may come in person into the chancery before the chancellor, or be brought there by his friends, to be inspected and examined, whether idiot or not: and if, upon such view and inquiry, it appears he is not so, the verdict of the jury, and all the proceedings thereon, are utterly void and instantly of no effect. [9] 

              ANOTHER instance in which the trial by inspection may be used, is when upon an appeal of mayhem, the issue joined is whether it be mayhem or no mayhem, this shall be decided by the court upon inspection, for which purpose they may call in the assistance of surgeons. [10] And, by analogy to this, in an action of trespass for mayhem, the court, (upon view of such mayhem as the plaintiff has laid in his declaration, or which is certified by the judges who tried the cause to be the same as was given in evidence to the jury) may increase the damages at their own discretion; [11] as may also be the case upon view of an atrocious battery. [12] But then the battery must likewise be alleged so certainly in the declaration, that it may appear to be the same with the battery inspected.

              ALSO, to ascertain any circumstances relative to a particular day past, it has been tried by an inspection of the almanac by the court. Thus, upon a writ of error from an inferior court, that of Lynn, the error assigned was that the judgment was given on a Sunday, it appearing to be on 26 February, 26 Eliz. and upon inspection of the almanacs of that year it was found that the 26th of February in that year actually fell upon a Sunday: this was held to be a sufficient trial, and that a trial by a jury was not necessary, although it was an error in fact; and so the judgment was reversed. [13] But, in all these cases, the judges, if they conceive a doubt, may order it to be tried by jury.

              III. THE trial by certificate is allowed in such cases, where the evidence of the person certifying is the only proper criterion of the point in dispute. For, when the fact in question lies out of the cognizance of the court, the judges must rely on the solemn averment or information of persons in such a station, as affords them the most clear and competent knowledge of the truth. As therefore such evidence (if given to a jury) must have been conclusive, the law, to save trouble and circuity, permits the fact to be determined upon such certificate merely. Thus, I. If the issue be whether A was absent with the king in his army out of the realm in time of war, this shall be tried [14] by the certificate of the mareschall of the king’s host in writing under his seal, which shall be sent to the justices. 2. If, in order to avoid an outlawry, or the like, it was alleged that the defendant was in prison, ultra mare [beyond the sea], at Bordeaux, or in the service of the mayor of Bordeaux, this should have been tried by the certificate of the mayor; and the like of the captain of Calais. [15] But, when this was law, [16] those towns were under the dominion of the crown of England. And therefore, by a parity of reason, it should now hold that in similar cases, arising at Jamaica or Minorca, the trial should now hold that should be by certificate from the governor of those islands. We also find [17] that the certificate of the queen’s messenger, sent to summon home a peeress of the realm, was formerly held a sufficient trial of the contempt in refusing to obey such summons. 3. For matters within the realm; the customs of the city of London shall be tried by the certificate of the mayor and aldermen, certified by the mouth of their recorder; [18] upon a surmise from the party alleging it, that the custom ought to be thus tried: else it must be tried by the country. [19] As, the custom of distributing the effects of freemen deceased; of enrolling apprentices; or that he who is free of one trade may use another; if any of these, or other similar, points come in issue. But this rule admits of an exception, where the corporation of London is party, or interested, in the suit; as in an action brought for a penalty inflicted by the custom: for there the reason of the law will not endure so partial a trial; but this custom shall be determined by a jury, and not by the mayor and aldermen, certifying by the mouth of their recorder. [20] 4. In some cases, the sheriff of London’s certificate shall be the final trial: as if the issue be, whether the defendant be a citizen of London or a foreigner, [21] in case of privilege pleaded to be sued only in the city courts. Of a nature somewhat similar to which is the trial of the privilege of the university, when the chancellor claims cognizance of the cause, because one of the parties is a privileged person. In this case, the charters, confirmed by act of parliament, direct the trial of the question, whether a privileged person or no, to be determined by the certificate and notification of the chancellor under seal; to which it has also been usual to add an affidavit of the fact: but if the parties be at issue between themselves, whether A is a member of the university or no, on a plea of privilege, the trial shall be then by jury, and not by the chancellor’s certificate; [22] because the charters direct only that the privilege be allowed on the chancellor’s certificate, when the claim of cognizance is made by him, and not where the defendant himself pleads his privilege: so that this must be left to the ordinary course of determination. 5. In matters of ecclesiastical jurisdiction, as marriage, and of course general bastardy, and also excommunication, and orders, these, and other like matters, shall be tried by the bishop’s certificate. [23] As if it be pleaded in abatement, that the plaintiff is excommunicated, and issue is joined thereon; or if a man claims an estate by descent, and the tenant alleges the demandant to be a bastard; or if on a writ of dower the heir pleads no marriage; or if the issue in a quare impedit [why impeded] be, whether or no the church be full by institution; all these being matters of mere ecclesiastical cognizance, shall be tried by certificate from the ordinary. But in an action on the case for calling a man bastard, the defendant having pleaded in justification that the plaintiff was really so, this was directed to be tried by a jury: [24] because, whether the plaintiff be found either a general or special bastard, the justification will be good; and no question of special bastardy shall be tried by the bishop’s certificate, but by a jury. [25] For a special bastard is one born, before marriage, of parents who afterwards intermarry: which is bastardy by our law, though not by the ecclesiastical. It would therefore be improper to refer the trial of that question to the bishop; who, whether the child be born before or after marriage, will be sure to return or certify him legitimate. [26] Ability of a clerk presented, [27] admission, institution, and deprivation of a clerk, shall also be tried by certificate from the ordinary or metropolitan, because of these he is the most competent judge: [28] but induction shall be tried by a jury, because it is a matter of public notoriety, [29] and is likewise the corporal investiture of the temporal profits. Resignation of a benefice may be tried in either way; [30] but it seems most properly to fall within the bishop’s cognizance. 6. The trial or all customs and practice of the courts shall be by certificate from the proper officers of those courts respectively; and, what return was made on a writ by the sheriff or under-sheriff, shall be only tried by his own certificate. [31] And thus much for those several issues, or matters of fact, which are proper to be tried by certificate.

              IV. A FOURTH species of trial is that by witnesses, per testes, without the intervention of a jury. This is the only method of trial known to the civil law; in which the judge is left to form in his own breast his sentence upon the credit of the witnesses examined: but it is very rarely used in our law, which prefers the trial by jury before it in almost every instance. Save only, that when a widow brings a writ of dower, and the tenant pleads that the husband is not dead; this, being looked upon as a dilatory plea, is, in favor of the widow and for greater expedition, allowed to be tried by witnesses examined before the judges: and so, says Finch, [32] shall no other case in our law. But Sir Edward Coke [33] mentions some others: as, to try whether the tenant in a real action was duly summoned, or the validity of a challenge to a juror: so that Finch’s observation must be confined to the trial of direct and not collateral issues. And in every case Sir Edward Coke lays it down, that the affirmative must be proved by two witnesses at the least.

              V. THE next species of trial is of great antiquity, but much disused; though still in force if the parties choose to abide by it: I mean the trial by wager of battle. This seems to have owed its original to the military spirit of our ancestors, joined to a superstitious frame of mind; it being in the nature of an appeal to providence, under an apprehension and hope (however presumptuous and unwarrantable) that heaven would give the victory to him who had the right. The decision of suits, by this appeal to the God of battles, is by some said to have been invented by the Burgundi, one of the northern or German clans that planted themselves in Gaul. And it is true, that the first written injunction of judiciary combats that we meet with, is in the laws of Gundebald, A. D. 501, which are preserved in the Burgundian code. Yet it does not seem to have been merely a local custom of this or that particular tribe, but to have been the common usage of all those warlike people from the earliest times. [34] And it may also seem from a passage in Velleius Paterculus, [35] that the Germans, when first they became known to the Romans, were wont [accustomed] to decide all contests of right by the sword: for when Quintilius Varus endeavored to introduce among them the Roman laws and method of trial, it was looked upon (says the historian) as a ” novitas incognitae, ut solita armis decerni, jure terminarentur.” [“An unknown innovation; that matters which had always been decided by arms should be determined by law."] And among the ancient Goths in Sweden we find the practice of judiciary duels established upon much the same footing as they formerly were in our own country. [36] 

              THIS trial was introduced into England among other Norman customs by William the conqueror; but was only used in three cases, one military, one criminal, and the third civil. The first in the court-martial, or court of chivalry and honor: [37] the second in appeals of felony, [38] of which we shall speak in the next book: and the third upon issue joined in a writ of right, the last and most solemn decision of real property. For in writs of right the jus proprietatis [right of property], which is frequently a matter of difficulty, is in question; but other real actions being merely questions of the jus possessionis [right of possession], which are usually more plain and obvious, our ancestors did not in them appeal to the decision of providence. Another pretext for allowing it, upon these final writs of right, was also for the sake of such claimants as might have the true right, but yet by the death of witnesses or other defect of evidence be unable to prove it to a jury. But the most curious reason of all is given in the mirror, [39] that it is allowable upon warrant of the combat between David for the people of Israel of the one party, and Goliath for the Philistines of the other party: a reason, which pope Nicholas I very seriously decides to be inconclusive. [40] Of battle therefore on a writ of right [41] we are now to speak; and although the writ of right itself, and of course this trial thereof, be at present disused; yet, as it is law at this day, it may be matter of curiosity, at least, to inquire into the forms of this proceeding, as we may gather them from ancient authors. [42] 

              THE last trial by battle that was joined in a civil suit (though there was afterwards one in the court of chivalry in the reign of Charles the first; [43] and another tendered, but not joined, in a writ of right upon the northern circuit in 1638) was in the thirteenth year of queen Elizabeth, as reported by Sir James Dyer, [44] and was held in Tothill fields Westminster, ” non sine magna juris consultorum perturbatione “ [“not without great disturbance of the lawyers”], says Sir Henry Spelman, [45] who was himself a witness of the ceremony. The form, as appears from the authors before cited, is as follows.

              WHEN the tenant in a writ of right pleads the general issue, viz. that he has more right to hold, than the demandant has to recover; and offers to prove it by the body of his champion, which tender is accepted by the demandant; the tenant in the first place must produce his champion, who, by throwing down his glove as a gage or pledge, thus wages or stipulates battle with the champion of the demandant; who, by taking up the gage or glove, stipulates on his part to accept the challenge. The reason why it is waged by champions, and not by the parties themselves, in civil actions, is because, if any party to the suit dies, the suit must abate and be at an end for the present; and therefore no judgment could be given for the lands in question, if either of the parties were slain in battle: [46] and also that no person might claim an exemption from this trial, as was allowed in criminal cases, where the battle was waged in person.

              A PIECE of ground is then in due time set out, of sixty feet square, enclosed with lists, and on one side a court erected for the judges of the court of common pleas, who attend there in their scarlet robes; and also a bar is prepared for the learned sergeants at law. When the court sits, which ought to be by sunrising, proclamation is made for the parities, and their champions; who are introduced by two knights, and are dressed in a suit of armor, with red sandals, barelegged from the knee downwards, bareheaded, and with bare arms to the elbows. The weapons allowed them are only batons, or staves, of an ell long [45 inches], and a four-cornered leather target; so that death very seldom ensued this civil combat. In the court military indeed they fought with sword and lance, according to Spelman and Rushworth; as likewise in France only villeins fought with the buckler and baton, gentlemen armed at all points. And upon this, and other circumstances, the president Montesquieu [47] has with great ingenuity not only deduced the impious custom of private duels upon imaginary points of honor, but has also traced the heroic madness of knight errantry, from the same original of judicial combats. But to proceed.

              WHEN the champions, thus armed with batons, arrive within the lists or place of combat, the champion of the tenant then takes his adversary by the hand, and makes oath that the tenements in dispute are not the right of the demandant; and the champion of the demandant, then taking the other by the hand, swears in the same manner that they are; so that each champion is, or ought to be, thoroughly persuaded of the truth of the cause he fights for. Next an oath against sorcery and enchantment is to be taken by both the champions, in this or a similar form; “hear this, ye justices, that I have this day neither eat, drank, nor have upon me, neither bone, stone, ne [nor] grass; nor any enchantment, sorcery, or witchcraft, whereby the law of God may be abased, or the law of the devil exalted. So help me God and his saints.”

              THE battle is thus begun, and the combatants are bound to fight till the stars appear in the evening: and, if the champion of the tenant can defend himself till the stars appear, the tenant shall prevail in his cause; for it is sufficient for him to maintain his ground, and make it a drawn battle, he being already in possession: but, if victory declares itself for either party, for him is judgment finally given. This victory may arise, from the death of either of the champions: which indeed has rarely happened; the whole ceremony, to say the truth, bearing a near resemblance to certain rural athletic diversions, which are probably derived from this original. Or victory is obtained, if either champion proves recreant, that is, yields, and pronounces the horrible word of craven; a word of disgrace and obloquy, rather than of any determinate meaning. But a horrible word it indeed is to the vanquished champion: since as a punishment to him for forfeiting the land of his principal by pronouncing that shameful word, he is condemned, as a recreant, amittere liberam legem [to lose legal liberty], that is, to become infamous and not be accounted liber et legalis homo [a free and lawful man]; being supposed by the event to be proved forsworn, and therefore never to be put upon a jury or admitted as a witness in any cause.

              THIS is the form of a trial by battle; a trial which the tenant, or defendant in a writ of right, has it in his election at this day to demand; and which was the only decision of such writ of right after the conquest, till Henry the second by consent of parliament introduced the grand assize, [48] a peculiar species of trial by jury, in concurrence therewith; giving the tenant his choice of either the one or the other. Which example, of discountenancing these judicial combats, was imitated about a century afterwards in France, by an edict of Louis the pious, A. D. 1260, and soon after by the rest of Europe. The establishment of this alternative, Glanvil, chief justice to Henry the second, and probably his adviser herein, considers as a most noble improvement, as in fact it was, of the law. [49] 

              VI. A SIXTH species of trial is by wager of law, vadiatio legis, as the foregoing is called wager of battle, vadiatio duelli : because, as in the former case the defendant gave a pledge, gage, or vadium, to try by battle; so here he was to put in sureties or vadios, that at such a day he will make his law, that is, take the benefit which the law has allowed him. [50] For our ancestors considered, that there were many cases where an innocent man, of good credit, might be overborne by a multitude of false witnesses; and therefore established this species of trial, by the oath of the defendant himself: for if he will absolutely swear himself not chargeable, and appears to be a person of reputation, he shall go free and forever acquitted of the debt, or other cause of action.

              THIS method of trial is not only to be found in the codes of almost all the northern nations, that broke in upon the Roman empire and established petty kingdoms upon it ruins; [51] but its original may also be traced as far back as the Mosaic law. “If a man deliver unto his neighbor an ass, or an ox, or a sheep, or any beast, to keep; and it die, or be hurt, or driven away, no man seeing it; then shall an oath of the Lord between them both, that he has not put his hand unto his neighbor’s goods; and the owner of it shall accept thereof, and he shall not make it good.” [52] We shall likewise be able to discern a manifest resemblance, between this species of trial, and the canonical purgation of the popish clergy, when accused of any capital crime. The defendant or person accused was in both cases to make oath of his own innocence, and to produce a certain number of compurgators [sworn witnesses], who swore they believed his oath. Somewhat similar also to this is the sacramentum decisionis, or the voluntary and decisive oath of the civil law; [53] where one of the parties to the suit, not being able to prove his charge, offers to refer the decision of the cause to the oath of his adversary: which the adversary was bound to accept, or tender the same proposal back again; otherwise the whole was taken as confessed by him. But, though a custom somewhat similar to this prevailed formerly in the city of London, [54] yet in general the English law does not thus, like the civil, reduce the defendant, in case he is in the wrong, to the dilemma of either confession or perjury: but is indeed so tender of permitting the oath to be taken, even upon the defendant’s own request, that it allows it only in a very few cases; and in those it has also devised other collateral remedies for the party injured, in which the defendant is excluded from his wager of law.

              THE manner of waging and making law is this. He that has waged, or given security, to make his law, brings with him into court eleven of his neighbors: a custom, which we find particularly described so early as in the league between Alfred and Guthrun the Dane; [55] for by the old Saxon constitution every man’s credit in courts of law depended upon the opinion which his neighbors had of his veracity. The defendant then, standing at the end of the bar, is admonished by the judges of the nature and danger of a false oath. [56] And if he still persists, he is to repeat this or the like oath: “hear this, ye justices, that I do not own unto Richard Jones the sum of ten pounds, nor any penny thereof, in manner and form as the said Richard has declared against me. So help me God.” And thereupon his eleven neighbors or compurgators shall avow upon their oaths, that they believe in their consciences that he says the truth; so that himself must be sworn de fidelitate [on his fidelity], and the eleven de credulitate [on their belief]. [57] It is held indeed by later authorities [58] that fewer than eleven compurgators will do: but Sir Edward Coke is positive that there must be this number; and his opinion not only seems founded upon better authority, but also upon better reason: for, as wager of law is equivalent to a verdict in the defendant’s favor, it ought to be established by the same or equal testimony, namely by the oath of twelve men. And so indeed Glanvil expresses it, [59] ” jurabit duodecima manu “ [“he shall swear by twelve men”]: and in 9 Hen. III. when a defendant in an action of debt waged his law, it was adjudged by the court ” quod defendat se duodecima manu “ [“that he defend himself by twelve men”]. Thus too, in an author of the age of Edward the first, [60] we read, ” adjudicabitur reus ad legem suam duodecima manu.” [61] [“The defendant shall be adjudged to make his law by twelve men."] And the ancient treatise, entitled dyversite des courts, expressly confirms Sir Edward Coke’s opinion. [62] 

              IT must be however observed, that so long as the custom continued of producing the secta, the suit, or witnesses to give probability to the plaintiff’s demand, (of which we spoke in a former chapter) the defendant was not put to wage his law, unless the secta was first produced, and their testimony was found consistent. To this purpose speaks Magna Carta, c. 28. ” Nullus ballivus de caetero ponat aliquem ad legem manifestam,” (that is, wager of battle) “nec ad juramentum,” (that is, wager of law) ” simplici loquela sua,” (that is, merely by his count or declaration) ” sine testibus fidelibus ad hoc inductis.” [“No bailiff shall put any one to his wager of battle, or to his wager of law, on his simple declaration, without faithful witnesses brought for that purpose."] Which Fleta thus explains: [63] ” si petens sectam produxerit, et concordes inveniantur, tunc reus poterit vadiare legem suam contra petentem et contra sectam suam prolatam; sed si secta variabilis inveniatur, extunc non tenebitur legem vadiare contra sectam illam.” [“If the plaintiff bring his witnesses, and they agree in their testimony, then the defendant may wage his law against him, and against his suit: but if the suit vary in their testimony, he will thenceforward not be bound to wage his law against that suit."] It is true indeed, that Fleta expressly limits the number of compurgators to be only double to that of the secta produced; ” ut si duos vel tres testes produxerit ad probandum, oportet quod defensio fiat per quatuor vel per sex; ita quod pro quolibet teste duos producat juratores, usque ad duodecim “ [“if he bring two or three witnesses to prove the fact, the defense must be made by four or six: so that for every witness he must bring two jurors up to twelve”]: so that according to this doctrine the eleven compurgators were only to be produced, but not all of them sworn, unless the secta consisted of six. But, though this might possibly be the rule till the production of the secta was generally disused, since that time the duodecima manus seems to have been generally required. [64] 

              IN the old Swedish or Gothic constitution, wager of law was not only permitted, as it still is in criminal cases, unless the fact be extremely clear against the prisoner; [65] but was also absolutely required, in many civil cases: which an author of their own [66] very justly charges as being the source of frequent perjury. This, he tells us, was owing to the popish ecclesiastics, who introduced this method of purgation from their canon law; and, having sown a plentiful crop of oaths in all judicial proceedings, reaped afterwards an ample harvest of perjuries: for perjuries were punished in part by pecuniary fines, payable to the coffers of the church. But with us in England wager of law is never required; and is then only admitted, where an action is brought upon such matters as may be supposed to be privately transacted between the parties, and wherein the defendant may be presumed to have made satisfaction without being able to prove it. Therefore it is only in actions of debt upon simple contract, or for an amercement in actions of detinue, and of account, where the debt may have been paid, the goods restored, or the account balanced, without any evidence of either; it is only in these actions, I say, that the defendant is admitted to wage his law: [67] so that wager of law lies not, when there is any specialty, as a bond or deed, to charge the defendant, for that would be cancelled if satisfied; but when the debt grows by word only. Nor does it lie in an action of debt, for arrears of an account, settled by auditors in a former action. [68] And by such wager of law (when admitted) the plaintiff is perpetually barred; for the law, in the simplicity of the ancient times, presumed that no one would forswear himself, for any worldly thing. [69] Wager of law however lies in a real action, where the tenant alleges he was not legally summoned to appear, as well as in mere personal contracts. [70] 

              A MAN outlawed, attainted for false verdict, or for conspiracy or perjury, or otherwise become infamous, as by pronouncing the horrible word in a trial by battle, shall not be permitted to wage his law. Neither shall an infant under the age of twenty-one, for he cannot be admitted to his oath; and therefore on the other hand, the course of justice shall flow equally, and the defendant, where an infant is plaintiff, shall not wage his law. But a feme-covert, when joined with her husband, may be admitted to wage her law: and an alien shall do it in his own language. [71] 

              IT is moreover a rule, that where a man is compellable by law to do any thing, whereby he becomes creditor to another, the defendant in that case shall not be admitted to wage his law: for then it would be in the power of any bad man to run in debt first, against the inclinations of his creditor, and afterwards to swear it away. But where the plaintiff has given voluntary credit to the defendant, there he may wage his law; for by giving him such credit, the plaintiff has himself borne testimony that he is one whose character may be trusted. Upon this principle it is, that in an action of debt against a prisoner by a jailer for his victuals, the defendant shall not wage his law: for the jailer cannot refuse the prisoner, and ought not to suffer him to perish for want of sustenance. But otherwise it is for the board or diet of a man at liberty. In an action of debt brought by an attorney for his fees, the defendant cannot wage his law, because the plaintiff is compellable to be his attorney. And so, if a servant be retained according to the statute of laborers, 5 Eliz. c. 4. which obliges all single persons of a certain age, and not having other visible means of livelihood, to go out to service; in an action of debt for the wages of such a servant, the master shall not wage his law, because the plaintiff was compellable to serve. But it had been otherwise, had the hiring been by special contract, and not according to the statute. [72] 

              IN no case where a contempt, trespass, deceit, or any injury with force is alleged against the defendant, is he permitted to wage his law: [73] for it is impossible to presume he has satisfied the plaintiff his demand in such cases, where damages are uncertain and left to be assessed by a jury. Nor will the law trust the defendant with an oath to discharge himself, where the private injury is coupled as it were with a public crime, that of force and violence; which would be equivalent to the purgation oath of the civil law, which ours has so justly rejected.

              EXECUTORS and administrators, when charged for the debt of the deceased, shall not be admitted to wage their law: [74] for no man can with a safe conscience wage law of another man’s contract; that is, swear that he never entered into it, or at least that he privately discharged it. The king also has his prerogative; for, as all wager of law imports a reflection on the plaintiff for dishonesty, therefore there shall be no such wager on actions brought by him. [75] And this prerogative extends and is communicated to his debtor and accountant; for, on a writ of quo minus in the exchequer for a debt on simple contract, the defendant is not allowed to wage his law. [76] 

              THUS the wager of law never permitted, but where the defendant bore a fair and unreproachable character; and it also was confined to such cases where a debt might be supposed to be discharged, or satisfaction made in private, without any witnesses to attest it: and many other prudential restrictions accompanied this indulgence. But at length it was considered, that (even under all its restrictions) it threw too great a temptation in the way of indigent or profligate men: and therefore by degrees new remedies were devised, and new forms of action were introduced, wherein no defendant is at liberty to wage his law. So that now no plaintiff need at all apprehend any danger from the hardiness of his debtor’s conscience, unless he voluntarily chooses to rely on his adversary’s veracity, by bringing an obsolete, instead of a modern, action. Therefore one shall hardly hear at present of an action of debt brought upon a simple contract; that being supplied by an action of trespass on the case for the breach of a promise or assumpsit [undertaking]; wherein, though the specific debt cannot be recovered, yet damages may, equivalent to the specific debt. And, this being an action of trespass, no law can be waged therein. So, instead of an action of detinue to recover the very thing detained, an action of trespass on the case in trover and conversion is usually brought; wherein, though the horse or other specific chattel cannot be had, yet the defendant shall pay damages for the conversion, equal to the value of the chattel; and for this trespass also no wager of law is allowed. In the room of actions of account a bill in equity is usually filed: wherein, though the defendant answers upon his oath, yet such oath is not conclusive to the plaintiff; but he may prove every article by other evidence, in contradiction to what the defendant has sworn. So that wager of law is quite out of use, being avoided by the mode of bringing the action; but still it is not out of force. And therefore, when a new statute inflicts a penalty, and gives an action of debt for recovering it, it is usual to add, in which no wager of law shall be allowed: otherwise an hardy delinquent might escape any penalty of the law, by swearing he had never incurred, or else had discharged it.

              THESE six species of trials, that we have considered in the present chapter, are only had in certain special and eccentric cases; where the trial by the country, per pais, or by jury, would not be so proper or effectual. In the next chapter we shall consider at large the nature of that principal criterion of truth in the law of England.
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              CHAPTER THE TWENTY THIRD.

                Of The Trial by Jury↩

              THE subject of our next inquiries will be the nature and method of the trial by jury; called also the trial per pais, or by the country. A trial that has been used time out of mind in this nation, and seems to have been coeval with the first civil government thereof. Some authors have endeavored to trace the original of juries up as high as the Britons themselves, the first inhabitants of our island; but certain it is, that they were in use among the earliest Saxon colonies, their institution being ascribed by bishop Nicolson [1] to Woden himself, their great legislator and captain. Hence it is, that we may find traces of juries in the laws of all those nations which adopted the feudal system, as in Germany, France, and Italy; who had all of them a tribunal composed of twelve good men and true, ” boni homines “ [“good men”], usually the vassals or tenants of the lord, being the equals or peers of the parties litigant: and, as the lord’s vassals judged each other in the lord’s courts, so the king’s vassals, or the lords themselves, judged each other in the king’s court. [2] In England we find actual mention of them so early as the laws of king Ethelred, and that not as a new invention. [3] Stiernhook [4] ascribes the invention of the jury, which in the Teutonic languages is denominated nembda, to Regner, king of Sweden and Denmark, who was contemporary with our king Egbert. Just as we are apt to impute the invention of this, and some other pieces of juridical polity, to the superior genius of Alfred the great; to whom, on account of his having done much, it is usual to attribute everything: and as the tradition of ancient Greece placed to the account of their one Hercules whatever achievement was performed superior to the ordinary prowess of mankind. Whereas the truth seems to be, that this tribunal was universally established among all the northern nations, and so interwoven in their very constitution, that the earliest accounts of the one give us also some traces of the other. Its establishment however and use, in this island, of what date soever it be, though for a time greatly impaired and shaken by the introduction of the Norman trial by battle, was always of highly esteemed and valued by the people that no conquest, no change of government, could ever prevail to abolish it. In Magna Carta it is more than once insisted on as the principal bulwark of our liberties; but especially by chap. 29. that no freeman shall be hurt in either his person or property, ” nisi per legale judicium parium suorum vel per legem terrae “ [“unless by the lawful judgment of his peers, or by the law of the land”]. A privilege which is couched in almost the same words with that of the emperor Conrad, two hundred years before: [5] ” nemo beneficium suum perdat, nisi secundum consuetudinem antecessorum nostrorum et per judicium parium suorum.” [“No one shall be deprived of his property, but according to the custom of our predecessors, and by the judgment of his peers."] And it was ever esteemed, in all countries, a privilege of the highest and most beneficial nature.

              BUT I will not misspend the reader’s time in fruitless encomiums [praises] on this method of trial: but shall proceed to the dissection and examination of it in all its parts, from whence indeed its highest encomium will arise; since, the more it is searched into and understood, the more it is sure to be valued. And this is a species of knowledge most absolutely necessary for every gentleman in the kingdom: as well because he may be frequently called upon to determine in this capacity the rights of others, his fellow-subjects; as because his own property, his liberty, and his life, depend upon maintaining, in its legal force, the constitutional trial by jury.

              TRIALS by jury in civil causes are of two kinds; extraordinary, and ordinary. The extraordinary I shall only briefly hint at, and confine the main of my observations to that which is more usual and ordinary.

              THE first species of extraordinary trial by jury is that of the grand assize, which was instituted by king Henry the second in parliament, as was mentioned in the preceding chapter, by way of alternative offered to the choice of the tenant or defendant in a writ of right, instead of the barbarous and unchristian custom of dueling. For this purpose a writ de magna assisa eligenda [of choosing the grand assize] is directed to the sheriff, [6] to return four knights, who are to elect and choose twelve others to be joined with them, in the manner mentioned by Glanvil; [7] who, having probably advised the measure itself, is more than usually copious in describing it: and these, all together, form the grand assize, or great jury, which is to try the matter of right, and must consist of sixteen jurors. [8] 

              ANOTHER species of extraordinary juries, is the jury to try an attaint; which is a process commenced against a former jury, for bringing in a false verdict; of which we shall speak more largely in a subsequent chapter. At present I shall only observe, that this jury is to consist of twenty-four of the best men in the county, who are called the grand jury in the attaint, to distinguish them from the first or petit jury; and these are to hear and try the goodness of the former verdict.

              WITH regard to the ordinary trial by jury in civil cases, I shall pursue the same method in considering it, that I set out with in explaining the nature of prosecuting actions in general, viz. by following the order and course of the proceedings themselves, as the most clear and perspicuous way of treating it.

              WHEN therefore an issue is joined, by these words, “and this the said A prays may be inquired of by the country,” or, “and of this he puts himself upon the country, and the said B “does the like,” the court awards a writ of venire facias upon the roll or record, commanding the sheriff “that he cause to “come here on such a day, twelve free and lawful men, liberos et legales homines, of the body of his county, by whom the “truth of the matter may be better known, and who are neither of kin to the aforesaid A, nor the aforesaid B, to recognize the truth of the issue between the said parties.” [9] And such writ is accordingly issued to the sheriff.

              THUS the cause stands ready for a trial at the bar of the court itself: for all trials were there anciently had, in actions which were there first commenced; which never happened but in matters of weight and consequence, all trifling suits being ended in the court-baron, hundred, or county courts: and all causes of great importance or difficulty are still usually retained upon motion, to be tried at the bar in the superior courts. But when the usage began, to bring actions of any trifling value in the courts of Westminster-hall, it was found to be an intolerable burden to compel the parties, witnesses, and jurors, to come from Westmorland perhaps or Cornwall, to try an action of assault at Westminster. Therefore the legislature took into consideration, that the kin’s justices came usually twice in the year into the several counties, ad capiendas assisas, to take or try writs of assize, of mort d’ ancestor [ancestor’s death], novel disseizin [new disseizin], nuisance, and the like. The form of which writs we may remember was stated to be, that they commanded the sheriff to summon an assize or jury, and go to view the land in question; and then to have the said jury ready at the next coming of the justices of the assize (together with the parties) to recognize and determine the disseizin, or other injury complained of. As therefore these judges were ready in the country to administer justice in real actions of assize, the legislature thought proper to refer other matters in issue to be also determined before them, whether of a mixed or personal kind. And therefore it was enacted by statute Westm. 2. 13. Edw. I. c. 30. that a clause of nisi prius [unless before] should be inserted in all the aforesaid writs of venire facias [cause to come]; that is, “that the sheriff should cause the jurors to come to Westminster (or wherever the king’s courts should be held) on such a day in Easter and Michaelmas terms; nisi prius, unless before that day the justices assigned to take assizes shall come into his said county.” By virtue of which the sheriff returned his jurors to the court of the justices of assize, which was sure to be held in the vacation before Easter and Michaelmas terms; and there the trial was had.

              AN inconvenience attended this remedy: principally because, as the sheriff made no return of the jury to the court at Westminster, the parties were ignorant who they were till they came upon the trial, and therefore were not ready with their challenges or exceptions. For this reason by the statute 42 Edw. III. c. 11. the method of trials by nisi prius was altered; and it was enacted that no inquests (except of assize and jail-delivery) should be taken by writ of nisi prius, till after the sheriff had returned the names of the jurors to the court above. So that now the cause of nisi prius is left out of the writ of venire facia s, which is the sheriff’s warrant to warn the jury; and is inserted in another part of the proceedings, as we shall see presently.

              FOR now the course is, to make the sheriff’s venire returnable on the last return of the same term wherein issue is joined, viz. hilary or trinity terms, which from the making up of the issues therein are usually called issuable terms. And he returns the names of the jurors in a panel (a little pane, or oblong piece of parchment) annexed to the writ. This jury is not summoned, and therefore, not appearing at the day, must unavoidably make default. For which reason a compulsive process is now awarded against the jurors, called in the common pleas a writ of habeas corpora juratorum [have the jurors’ bodies], and in the king’s bench a distringas [distraint], commanding the sheriff to have their bodies, or to distrain them by their lands and goods, that they may appear upon the day appointed. The entry therefore on the roll or record is, [10] “that the jury is respited, through defect of the jurors, till the first day of the next term, then to appear at Westminster; unless before that time, viz. on Wednesday the fourth of March, the justices of our lord the king, appointed to take assizes in that county, shall have come to Oxford, that is, to the place assigned for holding the assizes. Therefore the sheriff is commanded to have their bodies at Westminster on the said first day of next term, or before the said justices of assize, if before that time they come to Oxford; viz. on the fourth of March aforesaid.” And, as the judges are sure to come and open the circuit commissions on the day mentioned in the writ, the sheriff returns and summons this jury to appear at the assizes, and there the trial is had before the justices of assize and nisi prius : among whom (as has been said [11]) are usually two of the judges of the courts at Westminster, the whole kingdom being divided into six circuits for this purpose. And thus we may observe that the trial of common issues, at nisi prius, was in its original only a collateral incident to the original business of the justices of assize; though now, by the various revolutions of practice, it is become their principal employment: hardly anything remaining in use of the real assizes, but the name.

              IF the sheriff be not an indifferent person; as if he be a party in the suit, or be related by either blood or affinity to either of the parties, he is not then trusted to return the jury; but the venire shall be directed to the coroners, who in this, as in many other instances, are the substitutes of the sheriff, to execute process when he is deemed an improper person. If any exception lies to the coroners, the venire shall be directed to two clerks of the court, or two persons of the county named by the court, and sworn. [12] And these two, who are called elisors, or electors, shall indifferently name the jury, and their return is final.

              LET us now pause awhile, and observe (with Sir Matthew Hale [13]) in these first preparatory stages of the trial, how admirably this constitution is adapted and framed for the investigation of truth, beyond any other method of trial in the world. For, first the person returning the jurors is a man of some fortune and consequence; that so he may be not only the less tempted to commit willful errors, but likewise be responsible for the faults of either himself or his officers: and he is also bound by the obligation of an oath faithfully to execute his duty. Next, as to the time of their return: the panel is returned to the court upon the original venire, and the jurors are to be summoned and brought in may weeks afterwards to the trial, whereby the parties may have notice of the jurors, and of their sufficiency or insufficiency, characters, connections, and relations, that so they may be challenged upon just cause; while at the same time by means of the compulsory process (of distringas or habeas corpora) the cause is not like to be retarded through defect of jurors. Thirdly, as to the place of their appearance: which in causes of weight and consequence is at the bar of the court; but in ordinary cases at the assizes, held in the county where the cause of action arises, and the witnesses and jurors live: a provision most excellently calculated for the saving of expense to the parties. For, though the preparation of the causes in point of uniformity of proceeding is preserved throughout the kingdom, and multiplicity of forms is prevented; yet this is no great charge or trouble, on attorney being able to transact the business of forty clients. But the troublesome and most expensive attendance is that of jurors and witnesses at the trial; which therefore is brought home to them, in the country where most of them inhabit. Fourthly, the persons before whom they are to appear, and before whom the trial is to be held, are the judges of the superior court, if it be a trial at bar; or the judges of assize, delegated from the courts at Westminster by the king, if the trial be held in the country: persons, whose learning and dignity secure their jurisdiction from contempt, and the novelty and very parade of whose appearance have no shall influence upon the multitude. The very point of their being strangers in the county is of infinite service, in preventing those factions and parties, which would intrude in every cause of moment, were it tried only before persons resident on the spot, as justices of the peace, and the like. And, the better to remove all suspicion of partiality, it was wisely provided by the statutes 4 Edw. III. c. 2. 8 Ric. II. c. 2. and 33 Hen. VIII. c. 24. that no judge of assize should hold pleas in any county wherein he was born or inhabits. And, as this constitution prevents party and faction from intermingling in the trial of right, so it keeps both the rule and the administration of the laws uniform. These justices, though thus varied and shifted at every assizes, are all sworn to the same laws, have had the same education, have pursued the same studies, converse and consult together, communicate their decisions and resolutions, and preside in those courts which are mutually connected and their judgments blended together, as they are interchangeably courts of appeal or advice to each other. And hence their administration of justice, and conduct of trials, are consonant and uniform; whereby that confusion and contrariety are avoided, which would naturally arise from a variety of uncommunicating judges, or from any provincial establishment. But let us now return to the assizes.

              WHEN the general day of trial is fixed, the plaintiff or his attorney must bring down the record to the assizes, and enter it with the proper officer, in order to its being called on in course. If it be not so entered, it cannot be tried; therefore it is in the plaintiff’s breast to delay any trial by not carrying down the record: unless the defendant, being fearful of such neglect in the plaintiff, and willing to discharge himself from the action, will himself undertake to bring on the trial, giving proper notice to the plaintiff. Which proceeding is called the trial by proviso; by reason of the clause then inserted in the sheriff’s venire, viz. ” proviso, provided that if two writs come to your hands, (that is one from the plaintiff and another from the defendant) you shall execute only one of them.” But this practice begins to be disused, since the statute 14 Geo. II. c. 17. which enacts, that if, after issue joined, the cause is not carried down to be tried according to the course of the court, the plaintiff shall be esteemed to be nonsuited, and judgment shall be given for the defendant as in case of a nonsuit. In case the plaintiff intends to try the cause, he is bound to give the defendant (if he lives within forty miles of London) eight days notice of trial; and, if he lives at a greater distance, then fourteen days notice, in order to prevent surprise: and if the plaintiff then charges his mind, and does not countermand the notice six days before the trial, he shall be liable to pay costs to be defendant for not proceeding to trial, by the same last mentioned statute. The defendant however, or plaintiff, may, upon good cause shown to the court above, as upon absence or sickness of a material witness, obtain leave upon motion to defer the trial of the cause till the next assizes.

              BUT we will now suppose all previous steps to be regularly settled, and the cause to be called on in court. The record is then handed to the judge, to peruse and observe the pleadings, and what issues the parties are to maintain and prove, while the jury is called and sworn. To this end the sheriff returns his compulsive process, the writ of habeas corpora, or distringas, with the panel of jurors annexed, to the judge’s officer in court. The jurors contained in the panel are either special or common jurors. Special juries were originally introduced in trials at bar, when the causes were of too great nicety for the discussion of ordinary freeholders; or where the sheriff was suspected of partiality, though not upon such apparent cause, as to warrant an exception to him. He is in such cases, upon motion in court and a rule granted thereupon, to attend the prothonotary or other proper officer with his freeholder’s book; and the officer is to take indifferently forty-eight of the principal freeholders in the presence of the attorneys on both sides; who are each of them to strike off twelve, and the remaining twenty-four are returned upon the panel. By the statute 3 Geo. II. c. 25. either party is entitled upon motion to have a special jury struck upon the trial of any issue, as well at the assizes as at bar; he paying the extraordinary expense, unless the judge will certify (in pursuance of the statute 24 Geo. II. c. 18.) that the cause required such special jury.

              A COMMON jury is one returned by the sheriff according to the directions of the statute 3 Geo. II. c. 25. which appoints, that the sheriff shall not return a separate panel for every separate cause, as formerly; but one and the same panel for every cause to be tried at the same assizes, containing not less than forty-eight, nor more than seventy-two, jurors: and that their names, being written of tickets, shall be put into a box or glass; and when each cause is called, twelve of these persons, whose names shall be first drawn out of the box, shall be sworn upon the jury, unless absent, challenged, or excused; and unless a previous view of the lands, or tenements, or other matters in question, shall have been though necessary by the court: in which case six or more of the jurors returned, to be agreed on by the parties, or named by a judge or other proper officer of the court, shall be appointed to take such view; and then such of the jury as have appeared upon the view (if any [14]) shall be sworn on the inquest previous to any other jurors. These acts are well calculated to restrain any suspicion of partiality in the sheriff, or any tampering with the jurors when returned.

              AS the jurors appear, when called, they shall be sworn, unless challenged by either party. Challenges are of two sorts; challenges to the array, and challenges to the polls.

              CHALLENGES to the array are at once an exception to the whole panel, in which the jury are arrayed or set in order by the sheriff in his return; and they may be made upon account of partiality or some default in the sheriff, or his under-officer who arrayed the panel. And, generally speaking, the same reasons that before the awarding the venire were sufficient to have directed it to the coroners or elisors, will be also sufficient to quash the array, when made by a person or officer of whose partiality there is any tolerable ground of suspicion. Also, though there be no personal objection against the sheriff, yet if he arrays the panel at the nomination, or under the direction of either party, this is good cause of challenge to the array. Formerly, if a lord of parliament had a cause to be tried, and no knight was returned upon the jury, it was a cause of challenge to the array: but an unexpected use having been made of this dormant privilege by a spiritual lord, [15] (though his title to such privilege was very doubtful [16]) it was abolished by statute 24 Geo. II. c. 18. Also, by the policy of the ancient law, the jury was to come de vicineto [of the vicinity], from the neighborhood of the vill or place where the cause of action was laid in the declaration; and therefore some of the jury were obliged to be returned from the hundred in which such vill lay; and, if none were returned, the array might be challenged for defect of hundredors. Thus the Gothic jury, or nembda, was also collected out of every quarter of the country; ” binos, trinos, vel etiam senos, ex singulis territorii quadrantibus.” [17] [“Two, three, or even six, from every quarter of the country."] For, living in the neighborhood, they were properly the very country, or pais, to which both parties had appealed; and were supposed to know before-hand the characters of the parties and witnesses, and therefore the better knew what credit to give to the facts alleged in evidence. But this convenience was overbalanced by another very natural and almost unavoidable inconvenience; that jurors, coming out of the immediate neighborhood, would be apt to intermix their prejudices and partialities in the trial of right. And this our law was so sensible of, that it for a long time has been gradually relinquishing this practice; the number of necessary hundredors in the whole panel, which in the reign of Edward III were constantly six, [18] being in the time of Fortescue [19] reduced to four. Afterwards indeed the statute 35 Hen. VIII. c. 6. restored the ancient number of six, but that clause was soon virtually repealed by statute 27 Eliz. c. 6. which required only two. And Sir Edward Coke also [20] gives us such a variety of circumstances, whereby the courts permitted this necessary number to be evaded, that it appears they were heartily tired of it. At length, by statute 4 & 5 Ann. c. 16. it was entirely abolished upon all civil actions, except upon penal statutes; and upon those also by the 24 Geo. II. c. 18. the jury being now only to come de corpore comitatus, from the body of the county at large, and not de vicineto, or from the particular neighborhood. The array by the ancient law may also be challenged, if an alien by party to the suit, and, upon a rule obtained by his motion to the court for a jury de medietate linguae [half foreign and half native], such a one be not returned by the sheriff, pursuant to the statute 28 Edw. III. c. 18. which enacts, that where either party is an alien born, the jury shall be one half aliens and the other denizens, if required, for the more impartial trial. A privilege indulged to strangers in no other country in the world; but which is as ancient with us as the time of king Ethelred, in whose statute de monticolis Walliae [of the mountaineers of Wales] (then aliens to the crown of England) cap. 3. it is ordained, that ” duodeni legales homines, quorum sex Walli et sex Angli erunt, Anglis et Wallis jus dicunto.” [“Let twelve lawful men, of whom six shall be Welsh and six English, give their verdict for English and Welsh."] But where both parties are aliens, no partiality is to be presumed to one more than another; and therefore the statute 21 Hen. VI. c. 4. the whole jury are then directed to be denizens. And it may be questioned, whether the statute 3 Geo. II. c. 25. (before referred to) has not in civil causes undesignedly abridged this privilege of foreigners, by the positive directions therein given concerning the manner of impaneling jurors, and the persons to be returned in such panel. So that the court might probably hesitate, especially in the case of special juries, how far it has now a power to direct a panel to be returned de medietate linguae, and to alter the method prescribed for striking a special jury, or balloting for common jurymen.

              CHALLENGES to the polls in capita [in chief], are exceptions to particular jurors; and seem to answer the recusatio judicis [objection to the judge] in the civil and canon laws: by the constitutions of which a judge might be refused upon any suspicion of partiality. [21] By the laws of England also, in the times of Bracton [22] and Fleta, [23] a judge might be refused for good cause; but now the law is otherwise, and it is held that judges or justices cannot be challenged. [24] For the law will not suppose a possibility of bias or favor in a judge, who is already sworn to administer impartial justice, and whose authority greatly depends upon that presumption and idea. And should the fact at any time prove flagrantly such, as the delicacy of the law will not presume beforehand, there is no doubt but that such misbehavior would draw down a heavy censure from those, to whom the judge is accountable for his conduct.

              BUT challenges to the polls of the jury (who are judges of fact) are reduced to four heads by Sir Edward Coke: [25] propter honoris respectum ; propter defectum ; propter affectum ; and propter delictum.

              1. Propter honoris respectum [on account of dignity]; as if a lord of parliament be impaneled on a jury, he may be challenged by either party, or he may challenge himself.

              2. Propter defectum [on account of incompetency]; as if a juryman be an alien born, this is defect of birth; if he be a slave or bondman, this is defect of liberty, and he cannot be liber et legalis homo [a free and lawful man]. Under the word homo also, though a name common to both sexes, the female is however excluded, propter defectum sexus : except when a widow feigns herself with child, in order to exclude the next heir, and a suppositious birth is suspectedto be intended; then upon the writ de ventre inspiciendo [of inspecting pregnancy] a jury of women is to be impaneled to try the question, whether with child, or not. [26] But the principal deficiency is defect of estate, sufficient to qualify him to be a juror. This depends upon a variety of statutes. And, first, by the statute Westm. 2. 13 Edw. I. c. 38. none shall pass on juries in assizes within the county, but such as may dispend [expend] 20 s. by the year at the least; which is increased to 40 s. by the statute 21 Edw. I. St. 1. and 2 Hen. V. St. 2. c. 3. This was doubled by the statute 27 Eliz. c. 6. which requires in every such case the jurors to have estate of freehold to the yearly value of 4£ at the least. But, the value of money at that time decreasing very considerably, this qualification was raised by the statute 16 & 17 Car. II. c. 3. to 20£ per annum, which being only a temporary act, for three years, was suffered to expire without renewal, to the great debasement of juries. However by the statute 4 & 5 W. & M. c. 24. it was again raised to 10£ per annum in England and 6£ in Wales, of freehold lands or copyhold; which is the first time that copyholders (as such) were admitted to serve upon juries in any of the king’s courts, though they had before been admitted to serve in some of the sheriff’s courts, by statutes 1 Ric. III. c. 4. and 9 Hen. VII. c. 13. And, lastly, by statute 3 Geo. II. c. 25. any leaseholder for the term of five hundred years absolute, or for any term determinable upon life or lives, of the clear yearly value of 20£ per annum over and above the rent reserved, is qualified to serve upon juries. When the jury is de medietate linguae, that is, one moiety of the English tongue or nation, and the other of any foreign one, no want of lands shall be cause of challenge to the alien; for, as he is incapable to hold any, this would totally defeat the privilege.

              3. JURORS may be challenged propter affectum [on account of partiality], for suspicion of bias or partiality. This may either a principal challenge, or to the favor. A principal challenge is such, where the cause assigned carries with it prima facie [on its face] evident marks of suspicion, either of malice or favor: as, that a juror is of kin to either party within the ninth degree; [27] that he has been arbitrator on either side; that he has an interest in the cause; that there is an action depending between him and the party; that he has taken money for his verdict; that he has formerly been a juror in the same cause; that he is the party’s master, servant, counselor, steward or attorney, or of the same society or corporation with him: all these are principal causes of challenge; which, if true, cannot be overruled, for jurors must be omni exceptione majores [above all exception]. Challenges to the favor, are where the party has no principal challenge; but object only some probably circumstances of suspicion, as acquaintance, and the like; [28] the validity of which must be left to the determination of triers, whose office it is to decide whether the juror be favorable or unfavorable. The triers, in case the first man called be challenged, are two indifferent persons named by the court; and, if they try one man and find him indifferent, he shall be sworn; and then he and two triers shall try the next; and when another is found indifferent and sworn, the two triers shall be superseded, and the two first sworn on the jury shall try the rest. [29] 

              4. CHALLENGES propter delictum [on account of guilt] are for some crime or misdemeanor, that affects the juror’s credit and renders him infamous. As for a conviction of treason, felony, perjury, or conspiracy; or if he has received judgment of the pillory, tumbrel, or the like; or to be branded, whipped, or stigmatized; or if he be outlawed or excommunicated, or has been attainted of false verdict, praemunire [forewarning], or forgery; or lastly, if he has proved recreant when champion in the trial by battle, and thereby has lost his liberam legem [free law]. A juror may himself be examined on oath of voir dire, veritatem dicere [speak truly], with regard to the three former of these causes of challenge, which are not to his dishonor; but not with regard to this head of challenge, propter delictum, which would be to make him either forswear or accuse himself, if guilty.

              BESIDES these challenges, which are exceptions against the fitness of jurors, and whereby they may be excluded form serving; there are also other causes to be made use of by the jurors themselves, which are matter of exemption; whereby their service is excused, and not excluded. As by statute Westm. C. 13. Edw. I. c. 38. sick and decrepit persons, persons not commorant [residing] in the county, and men above seventy years old; and by the statute of 7 & 8 W. III. c. 32. infants under twenty-one. This exemption is also extended by diverse statutes, customs, and charters, to physicians and other medical persons, counsel, attorneys, officers of the courts, and the like; all of whom, if impaneled, must show their special exemption. Clergymen are also usually excused, out of favor and respect to their function: but, if they are seized of lands and tenements, they are in strictness liable to be impaneled in respect of their lay fees, unless they be in the service of the king or of some bishop; ” in obsequio domini regis, vel alicujus episcopi.” [30] 

              IF by means of challenges, or other cause, a sufficient number of unexceptionable jurors does not appear at the trial, either party may pray a tales. A tales is a supply of such men, as are summoned upon the first panel, in order to make up the deficiency. For this purpose a writ of decem tales, octo tales [tales of ten, tales of eight], and the like, was used to be issued to the sheriff at common law, and must be still so done at a trial at bar, if the jurors make default. But at the assizes or nisi prius, by virtue of the statute 35 Hen. VIII. c. 6. and other subsequent statutes, the judge is empowered at the prayer of either party to award a tales de circumstantibus [a tales from bystanders], [31] of persons present in court, to be joined to the other jurors to try the cause; who are liable however to the same challenges as the principal jurors. This is usually done, till the legal number of twelve be completed; in which patriarchal and apostolic number Sir Edward Coke [32] has discovered abundance of mystery. [33] 

              WHEN a sufficient number of persons impaneled, or talesmen, appear, they are then separately sworn, well and truly to try the issue between the parties, and a true verdict to give according to the evidence; and hence they are denominated the jury, jurata, and jurors, sc. juratores.

              WE may here again observe, and observing we cannot but admire, how scrupulously delicate and how impartially just the law of England approves itself, in the constitution and frame of a tribunal, thus excellently contrived for the test and investigation of truth; which appears most remarkably, 1. In the avoiding of frauds and secret management, by electing the twelve jurors out of the whole panel by lot. 2. In its caution against all partiality and bias, by quashing the whole panel or array, if the officer returning is suspected to be other than indifferent; and repelling particular jurors, if probable cause be shown of malice or favor to either party. The prodigious multitude of exceptions or challenges allowed to jurors, who are the judges of fact, amounts nearly to the same thing as was practiced in the Roman republic, before she lost her liberty: that the select judges should be appointed by the praetor with the mutual consent of the parties. Or, as Tully [34] expresses it: ” neminem voluerunt majores nostri, non modo de existimatione cujusquam, sed ne pecuniaria quidem de re minima, esse judicem; nisi qui inter adversarios convenisset.” [“Our ancestors would have no judge concerning the reputation of a man, or even of the least pecuniary matter, but him who had been agreed upon by the contending parties."]

              INDEED these selecti judices [chosen judges] bore in many respects a remarkable resemblance to our juries: for they were first returned by the praetor; de decuria senatoria conscribuntur : then their names were drawn by lot, till a certain number was completed; in urnam sortito mittuntur, ut de pluribus necessarius numerus confici posset : then the parties were allowed their challenges; post urnam permittitur accusatori, ac reo, ut ex illo numero rejiciant quos putaverint sibi aut inimicos aut ex aliqua re incommodos fore [after the names were drawn, both the prosecutor and defendant were allowed to reject all those from the number whom they thought might from any cause be unfriendly or ill-disposed towards them]: next they struck what we call a tales ; rejectione celebrata, in eorum locum qui rejecti fuerunt, subsortiebatur praetor alios, quibus ille judicum legitimus numerus compleretur [these being rejected, the praetor drew others to supply their place, by whom the lawful number of judges was completed]: lastly, the judges, like our jury, were sworn; his perfectis, jurabant in leges judices, ut obstricti religione judicarent. [35] 

              THE jury are now ready to hear the merits; and, to fix their attention the closer to the facts which they are impaneled and sworn to try, the pleading are opened to them by counsel on that side which holds the affirmative of the question in issue. For the issue is said to lie, and proof is always first required, upon that side which affirms the matter in question: in which our law agrees with the civil; [36] ei incumbit probatio, qui dicit, non qui negat: cum per rerum naturam factum-negantis probatio nulla sit.” [“The proof lies on him who asserts the fact, not on him who denies it, as from the nature of things a negative is no proof."] The opening counsel briefly informs them what has been transacted in the court above; the parties, the nature of the action, the declaration, the plea, replication, and other proceedings, and lastly upon what point the issue is joined, which is there sent down to be determined. Instead of which formerly [37] the whole record and process of the pleadings was read to them in English by the court, and the matter in issue clearly explained to their capacities. The nature of the case, and the evidence intended to be produced, are next laid before them by counsel also on the same side; and, when their evidence is gone through, the advocate on the other side opens the adverse case, and supports it by evidence; and then the party which began is heard by way of reply.

              THE nature of my present design will not permit me to enter into the numberless niceties and distinctions of what is, or is not, legal evidence to a jury. [38] I shall only therefore select a few of the general heads and leading maxims, relative to this point, together with some observations on the manner of giving evidence.

              AND, first, evidence signifies that which demonstrates, makes clear, or ascertains the truth of the very fact or point in issue, either on the one side or on the other; and no evidence ought to be admitted to any other point. Therefore upon an action of debt, when the defendant denies his bond by the plea of non est factum, and the issue is, whether it be the defendant’s deed or no; he cannot give a release of this bond in evidence: for that does not destroy the bond, and therefore does not prove the issue which he has chosen to rely upon, viz. that the bond has no existence.

              AGAIN; evidence in the trial by jury is of two kinds, either that which is given in proof, or that which the jury may receive by their own private knowledge. The former, or proofs, (to which in common speech the name of evidence is usually confined) are either written, or parol, that is, by word of mouth. Written proofs, or evidence, are, 1. Records, and 2. Ancient deeds of thirty years standing, which prove themselves; but 3. Modern deeds, and 4. Other writings, must be attested and verified by parol evidence of witnesses. And the one general rule that runs through all the doctrine of trials is this, that the best evidence the nature of the case will admit of shall always be required, if possible to be had; but, if not possible, then the best evidence that can be had shall be allowed. For if it be found that there is any better evidence existing than is produced, the very not producing it is a presumption that it would have detected some falsehood that at present is concealed. Thus, in order to prove a lease for years, nothing else shall be admitted but the very deed of lease itself, if in being; but if that be positively proved to be burnt or destroyed (not relying on any loose negative, as that it cannot be found, or the like) then an attested copy may be produced; or parol evidence be given of its contents. So, no evidence of a discourse with another will be admitted, but the man himself must be produced; yet in some cases (as in proof of any general customs, or matters of common tradition or repute) the courts admit of hearsay evidence, or an account of what persons deceased have declared in their lifetime: but such evidence will not be received of any particular facts. So too, books of account, or shop-books, are not allowed of themselves to be given in evidence for the owner; but a servant who made the entry may have recourse to them to refresh his memory: and, if such servant (who was accustomed to make those entries) be dead, and his hand be proved, the book may be read in evidence: [39] for, as tradesmen are often under a necessity of giving credit without any note or writing, this is therefore, when accompanied with such other collateral proofs of fairness and regularity, [40] the best evidence that can then be produced. However this dangerous species of evidence is not carried so far in England as abroad; [41] where a man’s own books of accounts, by a distortion of the civil law (which seems to have meant the same thing as is practiced with us [42]) with the suppletory oath of the merchant, amount at all times to full proof. But as this kind of evidence, even thus regulated, would be much too hard upon the buyer at any long distance of time, the statute 7 Jac. I. c. 12. (the penners of which seem to have imagined that the books of themselves were evidence at common law) confines this species of proof to such transactions as have happened within one year before the action brought; unless between merchant and merchant in the usual intercourse of trade. For accounts of so recent a date, if erroneous, may more easily be unraveled and adjusted.

              WITH regard to parol evidence, or witnesses; it must first be remembered, that there is a process to bring them in by writ of subpoena ad testificandum [command to testify]: which commands them, laying aside all pretenses and excuses, to appear at the trial on pain of 100£ to be forfeited to the king; to which the statute 5 Eliz. c. 9. has added a penalty of 10£ to the party aggrieved, and damages equivalent to the loss sustained by want of his evidence. But no witness, unless his reasonable expenses be tendered him, is bound to appear at all; nor, if he appears, is he bound to given evidence till such charges are actually paid him: except he resides within the bills of mortality, and is summoned to give evidence within the same. This compulsory process, to bring in unwilling witnesses, and the additional terrors of an attachment in case of disobedience, are of excellent use in the thorough investigation of truth: and, upon the same principle, in the Athenian courts, the witnesses who were summoned to attend the trial had their choice of three things; either to swear to the truth of the fact in question, to deny or abjure it, or else to pay a fine of a thousand drachmas. [43] 

              ALL witnesses, that have the use of their reason, are to be received and examined, except such as are infamous, or such as are interested in the event of the cause. All others are competent witnesses; though the jury from other circumstances will judge of their credibility. Infamous persons are such as may be challenged as jurors, propter delictum ; and therefore never shall be admitted to give evidence to inform that jury, with whom they were too scandalous to associate. Interested witnesses may be examined upon a voir dire, if suspected to be secretly concerned in the event; or their interest may be proved in court. Which last is the only method of supporting an objection to the former class; for no man is to be examined to prove his own infamy. And no counsel, attorney, or other person, entrusted with the secrets of the cause by the party himself, shall be compelled, or perhaps allowed, to give evidence of such conversation or matters of privacy, as came to his knowledge by virtue of such trust and confidence: [44] but he may be examined as to mere matters of fact, as the execution of a deed or the like, which might have come to his knowledge without being entrusted in the cause.

              ONE witness (if credible) is sufficient evidence to a jury of any single fact; though undoubtedly the concurrence of two or more corroborates the proof. Yet our law considers that there are many transactions to which only one person is privy; and therefore does not always demand the testimony of two, as the civil law universally requires. ” Unius responsio testis omnino non audiatur.” [45] [“The evidence of one witness may never be admitted."] To extricate itself out of which absurdity, the modern practice of the civil law courts has plunged itself into another. For, as they do not allow a less number than two witnesses to be plena probatio [full proof], they call the testimony of one, though never so clear and positive, semi-plena probatio [half proof] only, on which no sentence can be founded. To make up therefore the necessary complement of witnesses, when they have one only to any single fact, they admit the party himself (plaintiff or defendant) to be examined in his own behalf; and administer to him what is called the suppletory oath: and, if his evidence happens to be in his own favor, this immediately converts the half proof into a whole one. By this ingenious device satisfying at once the forms of the Roman law, and acknowledging the superior reasonableness of the law of England: which permits one witness to be sufficient where no more are to be had; and, to avoid all temptations of perjury, lays it down as an invariable rule, that nemo testis esse debet in propria causa [no one should be a witness in his own cause].

              POSITIVE proof is always required, where from the nature of the case it appears it might possibly have been had. But, next to positive proof, circumstantial evidence or the doctrine of presumptions must take place: for when the fact itself cannot be demonstratively evinced, that which comes nearest to the proof of the fact is the proof of such circumstances which either necessarily, or usually, attend such facts; and these are called presumptions, which are only to be relied upon till contrary be actually proved. Stabitur praesumptioni donec probetur in contrarium. [46] Violent presumption is many times equal to full proof; [47] for there those circumstances appear, which necessarily attend the fact. As if a landlord sues for rent due at Michaelmas 1754, and the tenant cannot prove the payment, but produces an acquittance for rent due at a subsequent time, in full of all demands, this is a violent presumption of his having paid the former rent, and is equivalent to full proof; for though the actual payment is not proved, yet the acquittance in full of all demands is proved, which could not be without such payment: and it therefore induces so forcible a presumption, that no proof shall be admitted to the contrary. [48] Probable presumption, arising from such circumstances as usually attend the fact, has also its due weight: as if, in a suit for rent due 1754, the tenant proves the payment of the rent due in 1755, this will prevail to exonerate the tenant, [49] unless it be clearly shown that the rent of 1754 was retained for some special reason, or that there was some fraud or mistake; for otherwise it will be presumed to have been paid before that in 1755, as it is most usual to receive first the rents of longest standing. Light, or rash, presumptions have no weight or validity at all.

              THE oath administered to the witness is not only that what be deposes shall be true, but that he shall also depose the whole truth: so that he is not to conceal any part of what he knows, whether interrogated particularly to that point or not. And all this evidence is to be given in open court, in the presence of the parties, their attorneys, the counsel, and all bystanders; and before the judge and jury: each party having liberty to except to its competency, which exceptions are publicly stated, and by the judge are openly and publicly allowed or disallowed, in the face of the country; which must curb any secret bias or partiality, that might arise in his own breast. And if, either is his directions or decisions, he misstates the law by ignorance, inadvertence, or design, the counsel on either side may require him publicly to seal a bill of exceptions; stating the point wherein he is supposed to err: and this he is obliged to seal by statute Westm. 2. 13 Edw. I. c. 31. or, if he refuses so to do, the party may have a compulsory writ against him, [50] commanding him to seal it, if the fact alleged be truly stated: and if he returns, that the fact is untruly stated, when the case is otherwise, an action will lie against him for making a false return. This bill of exceptions is in the nature of an appeal; examinable, not in the court out of which the record issues for the trial at nisi prius, but in the next immediate superior court, upon a writ of error, after judgment given in the court below. But a demurrer to evidence shall be determined by the court, out of which the record is sent. This happens, where a record or other matter is produced in evidence, concerning the legal consequences of which there arises a doubt in law: in which case the adverse party may if he pleases demur to the whole evidence; which admits the trust of every fact that has been alleged, but denies the sufficiency of them all in point of law to maintain or overthrow the issue: [51] which draws the question of law from the cognizance of the jury, to be decided (as it ought) by the court. But neither these demurrers to evidence, nor the bills of exceptions, are at present so much in use as formerly; since the more frequent extension of the discretionary powers of the court in granting a new trial, which is now very commonly had for the misdirection of the judge at nisi prius.

              THIS open examination of witnesses viva voce [by word of mouth], in the presence of all mankind, is much more conducive to the clearing up of truth, [52] than the private and secret examination taken down in writing before an officer, or his clerk, in the ecclesiastical courts, and all others that have borrowed their practice from the civil law: where a witness may frequently depose that in private, which he will be ashamed to testify in a public and solemn tribunal. There an artful or careless scribe may make a witness speak what he never meant, by dressing up his depositions in his own forms and language; but he is here at liberty to correct and explain his meaning, if misunderstood, which he can never do after a written deposition is once taken. Besides the occasional questions of the judge, the jury, and the counsel, propounded to the witnesses on a sudden, will sift out the truth much better than a formal set of interrogatories previously penned and settled: and the confronting of adverse witnesses is also another opportunity of obtaining a clear discovery, which can never be had upon any other method of trial. Nor is the presence of the judge, during the examination, a matter of small importance; for besides the respect and awe, with which his presence will naturally inspire the witness, he is able by use and experience to keep the evidence from wandering from the point in issue. In short by this method of examination, and this only, the persons who are to decide upon the evidence have an opportunity of observing the quality, age, education, understanding, behavior, and inclinations of the witness; in which points all persons must appear alike, when their depositions are reduced to writing, and read to the judge, in the absence of those who made them: and yet as much may be frequently collected from the matter of it. These are a few of the advantages attending this, the English, way of giving testimony, ore tenus. Which was also indeed familiar among the ancient Romans, as may be collected from Quinctilian; [53] who lays down very good instructions for examining and cross-examining witnesses viva voce. And this, or somewhat like it, was continued as low as the time of Hadrian: [54] but the civil law, as it is now modeled, rejects all public examination of witnesses.

              AS to such evidence as the jury may have in their own consciences, by their private knowledge of facts, it was an ancient doctrine, that this had as much right to sway their judgment as the written or parol evidence which is delivered in court. And therefore it has been often held, [55] that though no proofs be produced on either side, yet the jury might bring in a verdict. For the oath of the jurors, to find according to their evidence, was construed [56] to be, to do it according to the best of their own knowledge. Which construction was probably made out of tenderness to juries; that they might escape the heavy penalties of an attaint, in case they could show by any additional proof, that their verdict was agreeable to the truth, though not according to the evidence produced: with which additional proof the law presumed they were privately acquainted, though it did not appear in court. But this doctrine was gradually exploded, when attaints began to be disused, and new trials introduced in their stead. For it is quite incompatible with the grounds, upon which such new trials are every day awarded, viz. that the verdict was given without, or contrary to, evidence. And therefore, together with new trials, the practice seems to have been first introduced, [57] which now universally obtains, that if a juror knows any thing of the matter in issue, he may be sworn as a witness, and give his evidence publicly in court.

              WHEN the evidence is gone through on both sides, the judge in the presence of the parties, the counsel, and all others, sums up the whole to the jury; omitting all superfluous circumstances, observing wherein the main question and principal issue lies, stating what evidence has been given to support is, with such remarks as he thinks necessary for their direction, and giving them his opinion in matters of law arising upon that evidence.

              THE jury, after the proofs are summed up, unless the case be very clear, withdraw from the bar to consider of their verdict: and, in order to avoid intemperance and causeless delay, are to be kept without meat, drink, fire, or candle, unless by permission of the judge, till they are all unanimously agreed. A method of accelerating unanimity not wholly unknown in other constitutions of Europe, and in matters of greater concern. For by the golden bull of the empire, [58] if, after the congress is opened, the electors delay the election of a king of the Romans for thirty days, they shall be fed only with bread and water, till the same is accomplished. But if our juries eat or drink at all, or have any eatables about them, without consent of the court, and before verdict, it is fineable; and if they do so at his charge for whom they afterwards find, it will set aside the verdict. Also if they speak with either of the parties or their agents, after they are gone from the bar; or if they receive any fresh evidence in private; or if to prevent disputes they cast lots for whom they shall find; any of these circumstances will entirely vitiate the verdict. And it has been held, that if the jurors do not agree in their verdict before the judges are about to leave the town, though they are not to be threatened or imprisoned, [59] the judges are not bound to wait for them, but may carry them round the circuit from town to town in a cart. [60] This necessity of a total unanimity seems to be peculiar to our own constitution; [61] or, at least, in the nembda or jury of the ancient Goths, there was required (even in criminal cases) only the consent of the major part; and in case of an equality, the defendant was held to be acquitted. [62] 

              WHEN they are all unanimously agreed, the jury return back to the bar; and, before they deliver their verdict, the plaintiff is bound to appear in court, by himself, attorney, or counsel, in order to answer the amercement to which by the old law he is liable, as has been formerly mentioned, [63] in case he fails in his suit, as a punishment for his false claim. To be amerced, or a mercie, is to be at the king’s mercy with regard to the fine to be imposed; in misericordia domini regis pro falso clamore suo [at the king’s mercy for his false claim]. The amercement is disused, but the form still continues; and if the plaintiff does not appear, no verdict can be given, but the plaintiff is said to be nonsuit, non sequitur clamorem suum [he does not pursue his claim]. Therefore it is usual for a plaintiff, when he or his counsel perceives that he has not given evidence sufficient to maintain his issue, to be voluntarily nonsuited, or withdraw himself: whereupon the crier is ordered to call the plaintiff; and if neither he, nor anybody for him, appears, he is nonsuited, the jurors are discharged, the action is at an end, and the defendant shall recover his costs. The reason of this practice is, that a nonsuit is more eligible for the plaintiff, than a verdict against him: for after a nonsuit, which is only a default, he may commence the same suit again for the same cause of action; but after a verdict had, and judgment consequent thereupon, he is forever barred from attacking the defendant upon the same ground of complaint. But, in case the plaintiff appears, the jury by their foreman deliver in their verdict.

              A VERDICT, vere dictum, is either privy, or public. A privy verdict is when the judge has left or adjourned the court; and the jury, being agreed, in order to be delivered from their confinement, obtain leave to give their verdict privily to the judge out of court: [64] which privy verdict is of no force, unless afterwards affirmed by a public verdict given openly in court; wherein the jury may, if they please, vary from their privy verdict. So that the privy verdict is indeed a mere nullity; and yet it is a dangerous practice, allowing time for the parties to tamper with the jury, and therefore very seldom indulged. But the only effectual and legal verdict is the public verdict; in which they openly declare to have found the issue for the plaintiff, or for the defendant; and if for the plaintiff, they assess the damages also sustained by the plaintiff, in consequence of the injury upon which the action is brought.

              SOMETIMES, if there arises in the case any difficult matter of law, the jury for the sake of better information, and to avoid the danger of having their verdict attainted, will find a special verdict; which is grounded on the statute Westm. 2. 13 Edw. I. c. 30. §. 2. And herein they state the naked facts, as they find them to be proved, and pray the advice of the court thereon; concluding conditionally, that if upon the whole matter the court shall be of opinion that the plaintiff and cause of action, they then find for the plaintiff; if otherwise, then for the defendant. This is entered at length on the record, and afterwards argued and determined in the court as Westminster, from whence the issue came to be tried.

              ANOTHER method of finding a species of special verdict, is when the jury find a verdict generally for the plaintiff, but subject nevertheless to the opinion of the judge or the court above, on a special case stated by the counsel on both sides with regard to a matter of law: which has this advantage over a special verdict, that it is attended with much less expense, and obtains a much speedier decision; the postea (of which in the next chapter) being stayed in the hands of the officer of nisi prius, till the question is determined, and the verdict is then entered for the plaintiff or defendant as the case may happen. But, as nothing appears upon the record but the general verdict, the parties are precluded hereby from the benefit of a writ of error, if dissatisfied with judgment of the court or judge upon the point of law. Which makes it a thing to be wished, that a method could be devised of either lessening the expense of special verdicts, or else of entering the case at length upon the postea [afterwards]. But in both these instances the jury may, if they thing proper, take upon themselves to determine at their own hazard, the complicated question of fact and law; and, without either special verdict or special case, may find a verdict absolutely either for the plaintiff or defendant. [65] 

              WHEN the jury have delivered in their verdict, and it is recorded in court, they are then discharged. And so ends the trial by jury: a trial, which besides the other vast advantages which we have occasionally observed in its progress, is also as expeditious and cheap, as it is convenient, equitable, and certain; for a commission out of chancery, or the civil law courts, for examining witnesses in one cause will frequently last as long, and of course be full as expensive, as the trial of a hundred issues at nisi prius : and yet the fact cannot be determined by such commissioners at all; no, not till the depositions are published and read at the hearing of the cause in court.

              UPON these accounts the trial by jury even has been, and I trust ever will be, looked upon as the glory of the English law. And, if it has so great an advantage over others in regulating civil property, how much must that advantage be heightened, when it is applied to criminal cases! But this we must refer to the ensuing book of these commentaries: only observing for the present, that it is the most transcendent privilege which any subject can enjoy, or with for, that he cannot be affected either in his property, his liberty, or his person, but by the unanimous consent of twelve of his neighbors and equals. A constitution, that I may venture to affirm has, under providence, secured the just liberties of this nation for a long succession of ages. And therefore a celebrated French writer, [66] who concludes, that because Rome, Sparta, and Carthage have lost their liberties, therefore those of England in time must perish, should have recollected that Rome, Sparta, and Carthage, were strangers to the trial by jury.

              GREAT as this eulogium may seem, it is no more than this admirable constitution, when traced to its principles, will be found in sober reason to deserve. The impartial administration of justice, which secures both our persons and our properties, is the great end of civil society. But if that be entirely entrusted to the magistracy, a select body of men, and those generally selected by the prince or such as enjoy the highest offices in the state, their decisions, in spite of their own natural integrity, will have frequently an involuntary bias towards those of their own rank and dignity: it is not to be expected from human nature, that the few should be always attentive to the interests and good of the many. On the other hand, if the power of judicature were placed at random in the hands of the multitude, their decisions would be wild and capricious, and a new rule of action would be every day established in our courts. It is wisely therefore ordered, that the principles and axioms of law, which are general propositions, flowing from abstracted reason, and not accommodated to times or to men, should be deposited in the breasts of the judges, to be occasionally applied to such facts as come properly ascertained before them. For here partiality can have little scope: the law is well known, and is the same for all ranks and degrees; it follows as a regular conclusion from the premises of fact pre-established. But in settling and adjusting a question of fact, when entrusted to any single magistrate, partiality and injustice have an ample field to range in; either by boldly asserting that to be proved which is not so, or more artfully by suppressing some circumstances, stretching and warping others, and distinguishing away the remainder. Here therefore a competent number of sensible and upright jurymen, chosen by lot from among those of the middle rank, will be found the best investigators of truth, and the surest guardians of public justice. For the most powerful individual in the state will be cautious of committing any flagrant invasion of another’s right, when he knows that the fact of his oppression must be examined and decided by twelve indifferent men, not appointed till the hour of trial; and that, when once that fact is ascertained, the law must of course redress it. This therefore preserves in the hands of the people that share which they ought to have in the administration of public justice, and prevents the encroachments of the more powerful and wealthy citizens. Every new tribunal, erected for the decision of facts, without the intervention of a jury, (whether composed of justices of the peace, commissioners of the revenue, judges of a court of conscience, or any other standing magistrates) is a step towards establishing aristocracy, the most oppressive of absolute governments. The feudal system, which, for the sake of military subordination, pursued an aristocratical plain in all its arrangements of property, had been intolerable in times of peace, had it not been wisely counterpoised by that privilege, so universally diffused through every part of it, the trial by the feudal peers. And in every country of the continent, as the trial by the peers has been gradually disused, so the nobles have increased in power, till the state has been torn to pieces by rival factions, and oligarchy in effect has been established, though under the shadow or regal government; unless where the miserable commons have taken shelter under absolute monarchy, as the lighter evil of the two. And, particularly, it is a circumstance well worthy an Englishman’s observation, that in Sweden the trial by jury, that bulwark of northern liberty, which continued in its full vigor so lately as the middle of last century, [67] is now fallen into disuse: [68] and that there, though the regal power is in no country so closely limited, yet the liberties of the commons are extinguished, and the government is degenerated into a mere aristocracy. [69] It is therefore, upon the whole, a duty which every man owes to his country, his friends, his posterity, and himself, to maintain to the utmost of his power this valuable constitution in all its rights; to restore it to it’s ancient dignity, if at all impaired by the different value of property, or otherwise deviated from its first institution; to amend it, wherever it is defective; and, above all, to guard with the most jealous circumspection against the introduction of new and arbitrary methods of trial, which, under variety of plausible pretenses, may in time imperceptibly undermine this best preservative of English liberty.

              YET, after all, it must be owned, that the best and most effectual method to preserve and extend the trial by jury in practice, would be by endeavoring to remove all the defects, as well at to improve the advantages, incident to this mode of inquiry. If justice is not done to the entire satisfaction of the people, in this method of deciding facts, in spite of all encomiums and panegyrics on trials at the common law, they will resort in search of that justice to another tribunal; though more dilatory, though more expensive, though more arbitrary in its frame and constitution. If justice is not done to the crown by the verdict of a jury, the necessities of the public revenue will call for the erection of summary tribunals. The principal defects seem to be,

              1. THE want of a complete discovery by the oath of the parties. This each of them is now entitled to have, by going through the expense and circuity of a court of equity, and therefore it is sometimes had by consent, even in the courts of law. How far such a mode of compulsive examination is agreeable to the rights of mankind, and ought to be introduced in any country, may be a matter of curious discussion, but is foreign to our present inquiries. It has long been introduced and established in our courts of equity, not to mention the civil law courts; and it seems the height of judicial absurdity, that in the same cause, between the same parties, in the examination of the same facts, a discovery by the oath of the parties should be permitted on one side of Westminster-hall, and denied on the other: or that the judges of one and the same court should be bound by law to reject such a species of evidence, if attempted on a trial at bar; but, when sitting the next day as a court of equity, should be obliged to hear such examination read, and to found their decrees upon it. In short, common reason will tell us, that in the same country, governed by the same laws, such a mode of inquiry should be universally admitted, or else universally rejected.

              2. A SECOND defect is a nature somewhat familiar to the first: the want of a compulsive power for the production of books and papers belonging to the parties. In the hands of third persons they can generally be obtained by rule of court, or by adding a clause of requisition to the writ of subpoena, which is then called a subpoena duces tecum. But, in mercantile transactions especially, the sight of the party’s own books is frequently decisive; such, for instance, as the daybook of a trader, where the transaction must be recently entered, as really understood at the time; though subsequent events may tempt him to give it a different color. And as, this evidence may be finally obtained, and produced on a trial at law, by the circuitous course of filing a bill in equity, the want of an original power for the same purposes in the courts of law is liable to the same observations as were made on the preceding article.

              3. ANOTHER want is that of powers to examine witnesses abroad, and to receive their depositions in writing, where the witnesses reside, and especially when the cause of action arises in a foreign country. To which may be added the power of examining witnesses that are aged, or going abroad, upon interrogatories de bene esse [for the time being]; to be read in evidence if the trial should be deferred till after their death or departure, but otherwise to be totally suppressed. Both these are now very frequently effected by mutual consent, if the parties are open and candid; and they may also be done indirectly at any time, through the channel of a court of equity: but such a practice has never yet been directly adopted [70] as the rule of a court of law.

              4. THE administration of justice should not only be chase, but (like Caesar’s wife) should not even be suspected. A jury coming from the neighborhood is in some respects a great advantage; but is often liable to strong objections: especially in small jurisdictions, as in cities which are counties of themselves, and such where assizes are but seldom held; or where the question in dispute has an extensive local tendency; where a cry has been raised and the passions of the multitude been inflamed; or where one of the parties is popular, and the other a stranger or obnoxious. It is true that if a whole county is interested in the question to be tried, the trial by the rule of law [71] must be in some adjoining court: but, as there may be a strict interest so minute as not to occasion any bias, so there may be the strongest bias, where the whole county cannot be said to have any pecuniary interest. In all these cases, to summon a jury, laboring under local prejudices, is laying a snare for their consciences: and, though they should have virtue and vigor of mind sufficient to keep them upright, the parties will grow suspicious, and resort under various pretenses to another mode of trial. The courts of law will therefore in transitory actions very often change the venue, or county wherein the cause is to be tried: [72] but in local actions, though they sometimes do it indirectly and by mutual consent, yet to effect it directly and absolutely, the parties are driven to the delay and expense of a court of equity; where, upon making out a proper case, it is done upon the ground of being necessary to a fair, impartial, and satisfactory trial. [73] 

              THE locality of trial required by the common law seems a consequence of the ancient locality of jurisdiction. All over the world, actions transitory follow the person of the defendant, territorial suits must be discussed in the territorial tribunal. I may sue a Frenchman here for a debt contracted abroad; but lands lying in France must be sued for there, and English lands must be sued for in the kingdom of England. Formerly they were usually demanded only in the court-baron of the manor, where the steward could summon no jurors but such as were the tenants of the lord. When the cause was removed to the hundred court, (as seems to have been the course in the Saxon times [74]) the lord of the hundred had a farther power to convoke the inhabitants of different vills to form a jury; observing probably always to intermix among them a stated number of tenants of that manor wherein the dispute arose. When afterwards it came to the county court, the great tribunal of Saxon justice, the sheriff had wider authority, and could impanel a jury from the men of his county at large: but was obliged (as a mark of the original locality of the cause) to return a competent number of hundredors; omitting the inferior distinction, if indeed it ever existed. And when at length, after the conquest, the king’s justiciars drew the cognizance of the cause from the county court, though they could have summoned a jury from any part of the kingdom, yet they chose to take the cause as they found it, with all its local appendages; triable by a stated number of hundredors, mixed with other freeholders of the county. The restriction as to hundredors has gradually worn away, and at length entirely vanished; [75] that of counties still remains, for many beneficial purposes: but, as the king’s courts have a jurisdiction coextensive with the kingdom, there surely can be no impropriety in departing from the general rule, when the great ends of justice warrant and require an exception.

              I HAVE ventured to mark these defects, that the just panegyric, which I have given on the trial by jury, might appear to be the result of sober reflection, and not of enthusiasm or prejudice. But should they, after all, continue unremedied and unsupplied, still (with all its imperfections) I trust that this mode of decision will be found the best criterion, for investigating the truth of facts, that was ever established in any country.
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              CHAPTER THE TWENTY FOURTH.

                Of Judgment, and its Incidents↩

              IN the following chapter we are to consider the transactions in a cause, next immediately subsequent to arguing the demurrer, or trial of the issue.

              IF the issue be an issue of fact; and, upon trial by any of the methods mentioned in the two preceding chapters, it be found for either the plaintiff or defendant, or specially; or if the plaintiff makes default, or is nonsuit; or whatever, in short, is done subsequent to the joining of issue and awarding the trial, it is entered on record, and is called a postea. [1] The substance of which is, that postea, afterwards, the said plaintiff and defendant appeared by their attorneys at the place of trial; and a jury, being sworn, found such a verdict; or, that the plaintiff after the jury sworn made default, and did not prosecute his suit; or, as the case may happen. This is added to the roll, which is now returned to the court from which it was sent; and the history of the cause, from the time it was carried out, is thus continued by the postea.

              NEXT follows, sixthly, the judgment of the court upon what has previously passed; both the matter of law and matter of fact being now fully weighed and adjusted. Judgment may however for certain causes be suspended, or finally arrested: for it cannot be entered till the next term after trial had, and that upon notice to the other party. So that if any defect of justice happened at the trial, by surprise, inadvertence, or misconduct, the party may have relief in the court above, by obtaining a new trial; or if, notwithstanding the issue of fact be regularly decided, it appears that the complaint was either not actionable in itself, or not made with sufficient precision and accuracy, the party may supersede it, by arresting or staying the judgment.

              1. CAUSES of suspending the judgment by granting a new trial, are at present wholly extrinsic, arising from matter foreign to or dehors the record. Of this sort are want of notice of trial; or any flagrant misbehavior of the party prevailing towards the jury, which may have influenced their verdict; or any gross misbehavior of the jury among themselves: also if it appears by the judge’s report, certified to the court, that the jury have brought in a verdict without or contrary to evidence, so that he is reasonably dissatisfied therewith; [2] or if they have given exorbitant damages; [3] or if the judge himself has misdirected the jury, so that they found an unjustifiable verdict; for these, and other reasons of the like kind, it is the practice of the court to award a new, or second, trial. But if two juries agree in the same or a similar verdict, a third trial is seldom awarded: [4] for the law will not readily suppose, that the verdict of any one subsequent jury can countervail the oaths of two preceding ones.

              THE exertion of these superintendent powers of the king’s courts, in setting aside the verdict of a jury and granting a new trail, on account of misbehavior in the jurors, is of a date extremely ancient. There are instances, in the year books of the reigns of Edward III, [5] Henry IV, [6] and Henry VIII [7] of judgments being stayed (even after a trial at bar) and new venire ’s awarded, because the jury had eat and drank without consent of the judge, and because the plaintiff had privately given a paper to a juryman before he was sworn. And upon these the chief justice, Glyn, in 1655, grounded the first precedent that is reported in our books [8] for granting a new trial upon account of excessive damages given by the jury: apprehending with reason, that notorious partiality in the jurors was a principal species of misbehavior. And, a few years before, a practice took rise in the common pleas, [9] of granting new trials upon the mere certificate of the judge, unfortified by any report of the evidence, that the verdict had passed against his opinion; though justice Rolle (who allowed of new trials in case of misbehavior, surprise, or fraud, or if the verdict was notoriously contrary to evidence [10]) refused to adopt that practice in the court of king’s bench. And at that time it was clearly held for law, [11] that whatever matter was of force to avoid a verdict, ought to be returned upon the postea, and not merely surmised to the court; lest posterity should wonder why a new venire was awarded, without any sufficient reason appearing upon the record. But very early in the reign of Charles the second new trials were granted upon affidavits; [12] and the former strictness of the courts of law, in respect of new trials, having driven many parties into equity to be relieved from oppressive verdicts, they are now more liberal in granting them: the maxim at present adopted being this, that (in all cases of moment) where justice is not done upon one trial, the injured party is entitled to another. [13] 

              FORMERLY the only remedy for reversal of a verdict unduly given, was by writ of attaint; of which we shall speak in the next chapter, and which is at least as old as the institution of the grand assize by Henry II, [14] in lieu of the Norman trial by battle. Such a sanction was probably thought necessary, when, instead of appealing to providence for the decision of a dubious right, it was referred to the oath of fallible or perhaps corrupted men. Our ancestors saw, that a jury might give an erroneous verdict; and, if they did, that it ought not finally to conclude the question in the first instance: but the remedy, which they provided, shows the ignorance and ferocity of the times, and the simplicity of the points then usually litigated in courts of justice. They supposed that, the law being told to the jury by the judge, the proof of fact must be always so clear, that, if they found a wrong verdict, they must be willfully and corruptly perjured. Whereas a juror may find a just verdict from unrighteous motives, which can only be known to the great searcher of hearts; and he may, on the contrary, find a verdict very manifestly wrong, without any bad motive at all: from inexperience in business, incapacity, misapprehension, inattention to circumstances, and a thousand other innocent causes. But such a remedy as this laid the injured party under an insuperable hardship, by making a conviction of the jurors for perjury the condition of his redress.

              THE judges saw this; and very early, even for the misbehavior of jurymen, instead of prosecuting the writ of attaint, awarded a second trial: and subsequent resolutions, for more than a century past, have so extended the benefit of this remedy, that the attaint is now as obsolete as the trial by battle which it succeeded: and we shall probably see the revival of the one as soon as the revival of the other. And there I cannot but again admire [15] the wisdom of suffering time to bring to perfection new remedies, more easy and beneficial to the subject; which, by degrees, from the experience and approbation of the people supersede the necessity or desire of using or continuing the old.

              IF every verdict was final in the first instance, it would tend to destroy this valuable method of trial, and would drive away all causes of consequence to be decided according to the forms of the imperial law, upon depositions in writing; which might be reviewed in a course of appeal. Causes of great importance, titles to land, and large questions of commercial property, come often to be tried by a jury, merely upon the general issue: where the facts are complicated and intricate, the evidence of great length and variety, and sometimes contradicting each other; and where the nature of the dispute very frequently introduces nice questions and subtleties of law. Either party may be surprised by a piece of evidence, which (had he known of its production) he could have explained or answered; or may be puzzled by a legal doubt, which a little recollection would have solved. In the hurry of a trial the ablest judge may mistake the law, and misdirect the jury: he may not be able so to state and range the evidence as to lay it clearly before them; nor to take off the artful impressions which have been made on their minds by learned and experienced advocates. The jury are to give their opinion instanter ; that is, before they separate, eat, or drink. And under these circumstances the most intelligent and best intentioned men may bring in a verdict, which they themselves upon cool deliberation would wish to reverse.

              NEXT to doing right, the great object in the administration of public justice should be to give public satisfaction. If the verdict be liable to many objections and doubts in the opinion of his counsel, or even in the opinion of bystanders, no party would go away satisfied unless he had a prospect of reviewing it. Such doubts would with him be decisive: he would arraign the determination as manifestly unjust; and abhor a tribunal which he imagined had done him an injury without a possibility of redress.

              GRANTING a new trial, under proper regulations, cures all these inconveniences, and at the same preserves entire and renders perfect that most excellent method of decision, which is the glory of the English law. A new trial is a rehearing of the cause before another jury, but with as little prejudice to either party, as if it had never been heard before. No advantage is taken of the former verdict on the one side, or the rule of court for awarding such second trial on the other: and the subsequent verdict, though contrary to the first, imports no tittle of blame upon the former jury; who, had they possessed the same lights and advantages, would probably have altered their own opinion. The parties come better informed, the counsel better prepared, the law is more fully understood, the judge is more master of the subject; and nothing is now tried but the real merits of the case.

              A SUFFICIENT ground must however be laid before the court, to satisfy them that is necessary to justice that the cause should be farther considered. If the matter be such, as did not or could not appear to the judge who presided at nisi prius, it is disclosed to the court by affidavit: if it arises from what passed at the trial, it is taken from the judge’s information; who usually makes a special and minute report of the evidence. Counsel are heard on both sides to impeach or establish the verdict, and the court give their reasons at the large why a new examination ought or ought not to be allowed. The true import of the evidence is duly weighed, false colors are taken off, and all points of law which arose at the trial are upon full deliberation clearly explained and settled.

              NOR do the courts lend to easy an ear to every application for a review of the former verdict. They must be satisfied, that there are strong probably grounds to suppose that the merits have not been fairly and fully discussed, and that the decision is not agreeable to the justice and truth of the case. A new trial is not granted, where the value is too inconsiderable to merit a second examination. It is not granted upon nice and formal objections, which do not go to the real merits. It is not granted in cases of strict right or summum jus, where the rigorous exaction of extreme legal justice is hardly reconcilable to conscience. Nor is it granted where the scales of evidence hang nearly equal: that, which leans against the former verdict, ought always very strongly to preponderate.

              IN granting such farther trial (which is matter of sound discretion) the court has also an opportunity, which it seldom fails to improve, of supplying those defects in this mode of trial which were stated in the preceding chapter; by laying the party applying under all such equitable terms, as his antagonist shall desire and mutually offer to comply with: such as the discovery of some facts upon oath; the admissions of others, not intended to be litigated; the production of deeds, books, and papers; the examination of witnesses, infirm or going beyond sea; and the like. And the delay and expense of this proceeding are so small and trifling, that it never can be moved for to gain time or to gratify humor. The motion must be made within the first four days of the next succeeding term, within which term it is usually heard and decided. And it is worthy observation, how infinitely superior to all others the trial by jury approves itself, even in the very mode of its revision. In every other country of Europe, and in those of our own tribunals which conform themselves to the process of the civil law, the parties are at liberty, whenever they please, to appeal from day to day and from court to court upon questions merely of fact; which is a perpetual force of obstinate chicane, delay, and expensive litigation. [16] With us no new trial is allowed unless there be a manifest mistake, and the subject matter be worthy of interposition. The party who thinks himself aggrieved may still, if he pleases, have recourse to his writ of attaint after judgment; in the course of the trial he may demur to the evidence, or tender a bill of exceptions. And, if the first is totally laid aside, and the other two very seldom put in practice, it is because long experience has shown, that a motion for a second trial is the shortest, cheapest, and most effectual cure for all imperfections in the verdict; whether they arise from the mistakes of the parties themselves, of their counsel or attorneys, or even the judge or jury.

              2. ARRESTS of judgment arise from intrinsic causes, appearing upon the face of the record. Of this kind are, first, where the declaration varies totally from the original writ; as where the writ is in debt or detinue, and the plaintiff declares in an action on the case for an assumpsit : for, the original writ out of chancery being the foundation and warrant of the whole proceedings in the common pleas, if the declaration does not pursue the nature of the writ, the court’s authority totally fails. Also, secondly, where the verdict materially differs from the pleadings and issue thereon; as if, in an action for words, it is laid in the declaration that the defendant said, “the plaintiff is a bankrupt;” and the verdict finds specially that he said, “the plaintiff will be a bankrupt.” Or, thirdly, if the case laid in the declaration is not sufficient in point of law to found an action upon. And this is an invariable rule with regard to arrests of judgment upon matter of law, “that whatever is alleged in arrest of judgment must be such matter, as would upon demurrer have been sufficient to overturn the action or plea.” As if, on an action for slander in calling the plaintiff a Jew, the defendant denies the words, and issue is joined thereon; now, if a verdict be found for the plaintiff, that the words were actually spoken, whereby the fact is established, still the defendant may move in arrest of judgment, that to call a man a Jew is not actionable: and, if the court be of that opinion, the judgment shall be arrested, and never entered for the plaintiff. But the rule will not hold e converso [conversely], “that every thing that may be alleged as cause of demurrer will be good in arrest of judgment:” for if a declaration or plea omits to state some particular circumstance, without proving of which, at the trial, it is impossible to support the action or defense, this omission shall be aided by a verdict. As if, in an action of trespass, the declaration does not allege that the trespass was committed on any certain day; [17] or if the defendant justifies, by prescribing for a right of common for his cattle, and does not plead that his cattle were levant and couchant [rising up and lying down] on the land; [18] though either of these defects might be good cause to demur to the declaration or plea, yet if the adverse party omits to take advantage of such omission in due time, but takes issue, and has a verdict against him, these exceptions cannot after verdict be moved in arrest of judgment. For the verdict ascertains those facts, which before from the inaccuracy of the pleadings might be dubious; since the law will not suppose, that a jury under the inspection of a judge would find a verdict for the plaintiff or defendant, unless he had proved those circumstances, without which his general allegation is defective. [19] Exceptions therefore, that are moved in arrest of judgment, must be much more material and glaring than such as will maintain a demurrer: or, in other words, many inaccuracies and omissions, which would be fatal, if early observed, are cured by a subsequent verdict; and no suffered in the last stage of a cause, to unravel the whole proceedings. But if the thing omitted be essential to the action or defense, as if the plaintiff does not merely state his title in a defective manner, but sets forth a title that is totally defective in itself, [20] or if to an action of debt the defendant pleads not guilty instead of nil debet [nothing owed], [21] these cannot be cured by a verdict for the plaintiff in the first case, or for the defendant in the second.

              IF, by the misconduct or inadvertence of the pleaders, the issue be joined on a fact totally immaterial, or insufficient to determine the right, so that the court upon the finding cannot know for whom judgment ought to be given; as if, on an action on the case in assumpsit against an executor, he pleads that he himself (instead of the testator) made no such promise; [22] or if, in an action of debt on bond conditioned to pay money on or before a certain day, the defendant pleads payment on the day [23] (which, if found for the plaintiff, would be inconclusive, as it might have been paid before) in these cases the court will after verdict award a repleader, quod partes replacitent [the parties may replead]: unless it appears from the whole record that nothing material can possibly be pleaded in any shape whatsoever, and then a repleader would be fruitless. [24] And, whenever a repleader is granted, the pleadings must begin de novo [anew] at that stage of them, whether it be the plea, replication, or rejoinder, etc, wherein there appears to have been the first defect, or deviation from the regular course. [25] 

              IF judgment is not by some of these means arrested within the first four days of the next term after the trial, it is then to be entered on the roll, or record. Judgments are the sentence of the law, pronounced by the court upon the matter contained in the record; and are of four sorts. First, where the facts are confessed by the parties, and the law determined by the court; as in case of judgment upon demurrer: secondly, where the law is admitted by the parties, and the facts disputed; as in case of judgment on a verdict: thirdly, where both the fact and the law arising thereon are admitted by the defendant: which is the case of judgments by confession or default: or, lastly, where the plaintiff is convinced that either fact, or law, or both, are insufficient to support his action, and, therefore abandons or withdraws his prosecution; which is the case in judgments upon a nonsuit or retraxit [withdrawal].

              THE judgment, though pronounced or awarded by the judges, is not their determination or sentence, but the determination and sentence of the law. It is the conclusion that naturally and regularly follows from the premises of law and fact, which stand thus: against him, who has rode over my corn, I may recover damages by law; but A has rode over my corn; therefore I shall recover damages against A. If the major proposition be denied, this is a demurrer in law: if the minor, it is then an issue of fact: but if both be confessed (or determined) to be right, the conclusion or judgment of the court cannot but follow. Which judgment or conclusion depends not therefore on the arbitrary caprice of the judge, but on the settled and invariable principles of justice. The judgment, in short, is the remedy prescribed by law for the redress of injuries; and the suit or action is the vehicle or means of administering it. What that remedy may be, is indeed the result of deliberation and study to point out, and therefore the stile of the judgment is, not that it is decreed or resolved by the court, for then the judgment might appear to be their own; but, “it is considered,” consideratum est per curiam [it is considered by the court], that the plaintiff do recover his damages, this debt, his possession, and the like: which implies that the judgment is none of their own; but the act of law, pronounced and declared by the court, after due deliberation and inquiry.

              ALL these species of judgments are either interlocutory or final. Interlocutory judgments are such as are given in the middle of a cause, upon some plea, proceeding, or default, which is only intermediate, and does not finally determine or complete the suit. Of this nature are all judgments for the plaintiff upon pleas in abatement of the suit or action: in which it is considered by the court, that the defendant do answer over, respondeat ouster ; that is, put in a more substantial plea. [26] It is easy to observe, that the judgment here given is not final, but merely interlocutory; for there are afterwards farther proceedings to be had, when the defendant has put in a better answer.

              BUT the interlocutory judgments, most usually spoken of, are those incomplete judgments, whereby the right of the plaintiff is indeed established, but the quantum of damages sustained by him is not ascertained: which is a matter that cannot be done without the intervention of a jury. As by the old Gothic constitution the cause was not completely finished, till the nembda or jurors were called in ” ad executionem decretorum judicii, ad aestimationem pretii, damni, lucri, etc.” [“to execute the decrees of court, to estimate the price, damage, gain, etc."] [27] This can only happen where the plaintiff recovers; for when judgment is given for the defendant, it is always complete as well as final. And this happens, it the first place, where the defendant suffers judgment to go against him by default, or nihil dicit [no answer]; as if he puts in no plea at all to the plaintiff’s declaration: by confession or cognovit actionem [acknowledge the action], where he acknowledges the plaintiff’s demand to be just: or by non sum informatus [I am not instructed], when the defendant’s attorney declares he has no instructions to say anything in answer to the plaintiff, or in defense of his client; which is a species of judgment by default. If these, or any of them, happen in actions where the specific thing sued for is recovered, as in actions of detinue or debt for a sum or thing certain, the judgment is absolutely complete. And therefore it is very usual, in order to strengthen a bond-creditor’s security, for the debtor to execute a warrant of attorney to any one, empowering him to confess a judgment by either of the ways just now mentioned (by nihil dicit, cognovit actionem, or non sum informatus) in an action of debt to be brought by the creditor for the specific sum due: which judgment, when confessed, is absolutely complete and binding. But where damages are to be recovered, a jury must be called in to assess them; unless the defendant, to save charges, will confess the whole damages laid in the declaration: otherwise the entry of the judgment is, “that the plaintiff ought to recover his damages, (indefinitely) but, because the court know not what damages the said plaintiff has sustained, therefore the sheriff is commanded, that by the oaths of twelve honest and lawful men he inquire into the said damages, and return such inquisition when taken into court.” This process is called a writ of inquiry: in the execution of which the sheriff sits as judge, and tries by a jury, subject to nearly the same law and conditions as the trial by jury at nisi prius, what damages the plaintiff has really sustained; and when their verdict is given, which must assess some damages (but to what amount they please) the sheriff returns the inquisition into court, which is entered upon the roll in manner of a postea ; and thereupon it is considered, that the plaintiff do recover the exact sum of the damages so assessed. In like manner, with a demurrer is determined for the plaintiff upon an action wherein damages are recovered, the judgment is also incomplete, till a writ of inquiry is awarded to assess damages, and returned; after which the judgment is completely entered.

              FINAL judgments are such as at once put an end to the action, by declaring that the plaintiff has either entitled himself, or has not, to recover the remedy he sues for. In which case if the judgment be for the plaintiff, it is also considered that the defendant be either amerced, for his willful delay of justice in not immediately obeying the king’s writ by rendering the plaintiff his due; [28] or be taken up, capiatur, to pay a fine to the king, in case of any forcible injury. [29] Though now by statute 5 & 6 W. 7 M. c. 12. no writ of capias shall issue for this fine, but the plaintiff shall pay 6 s 8 d, and be allowed it against the defendant among his other costs. And therefore in judgments in the court of common pleas they enter that the fine is remitted, and in the court of king’s bench they now take no notice of any fine or capias at all. [30] But if judgment be for the defendant, then it is considered, that the plaintiff and his pledges of prosecuting be (nominally) amerced for his false suit, and that the defendant may go without a day, eat sine die, that is, without any farther continuance or adjournment; the king’s writ, commanding his attendance, being now fully satisfied, and his innocence publicly cleared. [31] 

              THUS much for judgments; to which costs are a necessary appendage; it being now as well the maxim of ours as of the civil law, that ” victus victori in expensis condemnandus est “ [“he who loses the suit pays costs to his adversary”]. [32] Though the common law did not professedly allow any, the amercement of the vanquished party being his only punishment. The first statute which gave costs, eo nominee [by that name], to the demandant in a real action was the statute of Gloucester, 6 Edw. I. c. 1. as did the statute of Marlbridge 52 Hen. III. c. 6. to the defendant in one particular case, relative to wardship in chivalry: though in reality costs were always considered and included in that quantum of damages, in such actions where damages are given; and, even now, costs for the plaintiff are always entered on the roll as increase of damages by the court. [33] But, because those damages were frequently inadequate to the plaintiff’s expenses, the statute of Gloucester orders costs to be also added; and farther directs, that the same rule shall hold place in all cases where the party is to recover damages. And therefore in such actions where no damages were then recoverable (as in quare impedit [why impeded], in which damages were not given till the statute of Westm. 2. 13. Edw. I.) no costs are now allowed; [34] unless they have been expressly given by some subsequent statute. The statute 3. Hen. VII. c. 10. was the first which allowed any costs on a writ of error. But no costs were allowed the defendant in any shape, till the statutes 23 Hen. VIII. c. 15. 4 Jac. I. c. 3. 8 & 9 W. III. c. 11. and 4 & 5 Ann. c. 16. which very equitably gave the defendant, if he prevailed, the same costs as the plaintiff would have had, in case he had recovered. These costs on both sides are taxed and moderated by the prothonotary, or other proper officer of the court.

              THE king (and any person suing to his use [35]) shall neither pay, nor receive costs: for besides that he is not included under the general words of these statutes, as it is his prerogative not to pay them to a subject, so it is beneath his dignity to receive them. And it seems reasonable to suppose, that the queen-consort participates of the same privilege; for, in actions brought by her, she was not at the common law obliged to find pledges of prosecution, nor could be amerced in case there was judgment against her. [36] In two other cases an exemption also lies from paying costs. Executors and administrators, when suing in the right of the deceased, shall pay none. [37] And paupers, that is such as will swear themselves not worth five pounds, are, by statute 11 Hen. VII. c. 12. to have original writs and subpoenas gratis [freely], and counsel and attorney assigned them without fee; and are excused from paying costs, when plaintiffs, by the statute 23 Hen. VIII. c. 15. but shall suffer other punishment at the discretion of the judges. And it was formerly usual to give such paupers, if nonsuited, their election either to be whipped or pay the costs: [38] though that practice is now disused. [39] It seems however agreed, that a pauper may recover costs, though he pay none; for the counsel and clerks are bound to give their labor to him, but not to his antagonists. [40] To prevent also trifling and malicious actions, for words, for assault and battery, and for trespass, it is enacted by statutes 43 Eliz. c. 6. 21 Jac. I. c. 16. and 22 & 23 Car. II. c. 9 §. 136. that, where the jury who try any of these actions shall given less damages than 40 s. the plaintiff shall be allowed no more costs than damages, unless the judge before whom the cause is tried shall certify under his hand on the back of the record, that an actual battery (and not an assault only) was proved, or that in trespass the freehold or title of the land came chiefly in question. Also by statute 4 & 5 W. & M. c. 23. and 8 & 9 W. III. c. 11. if the trespass were committed in hunting or sporting by an inferior tradesman, or if it appear to be willfully and maliciously committed, the plaintiff shall have full costs, [41] though his damages as assessed by the jury amount to less than 40 s.

              AFTER judgment is entered, execution will immediately follow, unless the party condemned thinks himself unjustly aggrieved by any of these proceedings; and then he has his remedy to reverse them by several writs in the nature of appeals, which we shall consider in the succeeding chapter.
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              CHAPTER THE TWENTY FIFTH.

                Of Proceedings, in the Nature of Appeals↩

              PROCEEDINGS, in the nature of appeals from the proceedings of the king’s courts of law, are of various kinds; according to the subject matter in which they are concerned. They are principally three.

              I. A WRIT of attaint: which lies to inquire whether a jury of twelve men gave a false verdict; [1] that so the judgment following thereupon may be reversed: and this must be brought in the lifetime of him for whom the verdict was given, and of two at least of the jurors who gave it. This lay, at the common law, only upon verdicts in actions for such personal injuries as did not amount to trespass. For in real wrongs the party injured had redress by writ of right; but, after verdict against him in personal suits, he had no other remedy: and it did not lie in actions of trespass, for a very extraordinary reason; because, if the verdict was set aside, the king would lose his fine. [2] But by statute Westm. 1. 3 Edw. I. c. 38. it was given in all pleas of land, franchise, or freehold: and, by several subsequent statutes, in the reigns of Edward III [3] and his grandson, [4] it was allowed in almost every action, except in a writ of right; for there no attaint lay, either by common law or statute, because it was determined by the grand assize, consisting of sixteen jurors. [5] 

              THE jury who are to try this false verdict must be twenty-four, and are called the grand jury; for the law wills not that the oath of one jury of twelve men should be attainted or set aside by an equal number, nor by less indeed than double the former. And he that brings the attaint can give no other evidence to the grand jury, than what was originally given to the petit. For as their verdict is now trying, and the question is whether or no they did right upon the evidence that appeared to them, the law judged it the highest absurdity to produce any subsequent proof upon such trial, and to condemn the prior jurisdiction for not believing evidence which they never knew. But those against whom it is brought are allowed, in affirmance of the first verdict, to produce new matter: [6] because the petit jury may have formed their verdict upon evidence of their own knowledge, which never appeared in court; and because very terrible was the judgment which the common law inflicted upon them, if the grand jury found their verdict a false one. The judgment was, 1. That they should lose their liberam legem [free law], and become forever infamous. 2. That they should forfeit all their goods and chattels. 3. That their lands and tenements should be seized into the king’s hands. 4. That their wives and children should be thrown out of doors. 5. Hat their houses should be razed and thrown down. 6. That their trees should be rooted up. 7. That their meadows should be plowed. 8. That their bodies should be cast into jail. 9. That the party should be restored to all that he lost by reason of the unjust verdict. But as the severity of this punishment had its usual effect, in preventing the law from being executed, therefore by the statute 11 Hen. VII. c. 24. revived by 23 Hen. VIII. c. 3. a more moderate punishment was inflicted upon attainted jurors; viz. perpetual infamy, and, if the cause of action were above 40£ value, a forfeiture of 20£ apiece by the jurors; or, if under 40£ then 5£ apiece; to be divided between the king and the party injured. So that a man may now bring an attaint either upon the statute or at common law, at his election; [7] and in both of them may reverse the former judgment. But the practice of setting aside verdicts upon motion, and granting new trials, has so superseded the use of both sorts of attaints, that I have not observed any instance of an attaint in our books, later than the sixteenth century. [8] By the old Gothic constitution indeed no certificate of a judge was allowed, in matters of evidence, to countervail the oath of the jury: but their verdict, however erroneous, was absolutely final and conclusive. ” Testes sunt de judice et de actis ejus; judex vero de ipsis vicissim testari non potest, vere an falso jurent: qualicunque enim eorum assertioni standum est et judicandum.” Yet they had a proceeding from whence our attaint may be derived. If, upon a lawful trial before a superior tribunal, they were found to have given a false verdict, they were fined, and rendered infamous for the future. ” Si tamen evidenti argumento falsum jurasse convincantur (id quod superius judicium cognoscere debet) mulctantur in bonis, de caetero perjuri et intestabiles.” [9] 

              II. AN audita querela [a heard complaint] is where a defendant, against whom judgment is recovered, and who is therefore in danger of execution, or perhaps actually in execution, may be relieved upon good matter of discharge, which has happened since the judgment: as if the plaintiff has given him a general release; or if the defendant has paid the debt to the plaintiff, without entering satisfaction on the record. In these and the like cases, wherein the defendant has good matter to plead, but has had no opportunity of pleading it, (either at the beginning of the suit, or puis darrein continuance [since the last adjournment], which, as was shown in a former chapter, [10] must always be before judgment) an audita querela lies, in the nature of a bill in equity, to be relieved against the oppression of the plaintiff. It is a writ directed to the court, stating that the complaint of the defendant has been heard, audita querela defendentis, and then setting out the matter of the complaint, it at length enjoins the court to call the parties before them, and having heard their allegations and proofs, to cause justice to be done between them. [11] It also lies for bail, when judgment is obtained against them by scire facias [show cause] to answer the debt of their principal, and it happens afterwards that the original judgment against their principal is reversed: for here the bail, after judgment had against them, have no opportunity to plead this special matter, and therefore they shall have redress by audita querela ; [12] which is a writ of a most remedial nature, and seems to have been invented, lest in any case there should be an oppressive defect of justice, where a party has a good defense, but by the ordinary forms of law had no opportunity to make it. but the indulgence now shown by the courts in granting a summary relief upon motion, in cases of such evident oppression, [13] and driven it quite out of practice.

              III. BUT, thirdly, the principal method of redress for erroneous judgments in the king’s courts of record, is by writ of error to some superior court, of appeal.

              A WRIT of error [14] lies for some supposed mistake in the proceedings of a court of record; for, to amend errors in a base court, not of record, a writ of false judgment lies. [15] The writ of error only lies upon matter of law arising upon the face of the proceedings; for that no evidence is required to substantiate or support it: and there is no method of reversing an error in the determination of facts, but by an attaint, or a new trial, to correct the mistakes of the former verdict.

              FORMERLY the suitors were much perplexed by writs of error brought upon very slight and trivial grounds, as misspellings and other mistakes of the clerks, all which might be amended at the common law, while all the proceedings were in paper; [16] for they were then considered as only in fieri, and therefore subject to the control of the courts. But, when once the record was made up, it was formerly held, that by the common law no amendment could be permitted, unless within the very term in which the judicial act so recorded was done: for during the term the record is in the breast of the court; but afterwards it admitted of no alteration. [17] But now the courts are become more liberal; and, where justice requires it, will allow of amendments at any time while the suit is depending, notwithstanding the record be made up, and the term be part. For they at present consider the proceedings as in fieri, till judgment is given; and therefore that, till then, they have power to permit amendments by the common law. Mistakes are also effectually helped by the statutes of amendment and jeofails : so called, because when a pleader perceives any slip in the form of his proceedings, and acknowledges such error ( jeo faile) he is at liberty by those statutes to amend it; which amendment is seldom actually made, but the benefit of the acts is attained by the court’s overlooking the exception. [18] These statutes are many in number, and the provisions in them too minute and particular to be here taken notice of, otherwise than by referring to the statutes themselves; [19] by which all trifling exceptions are so thoroughly guarded against, that writs of error cannot now be maintained, but for some material mistake assigned.

              THIS is at present the general doctrine of amendments; and its rise and history are somewhat curious. In the early ages of our jurisprudence, when all pleadings were ore tenus [made orally], if a slip was perceived and objected to by the opposite party or the court, the pleader instantly acknowledged his error and rectified his plea; which gave occasion to that length of dialogue reported in the ancient year-books. So liberal were then the sentiments of the crown as well as the judges, that in the statute of Wales, made at Rothelan, 12 Edw. I. the pleadings are directed to be carried on in that principality, sine calumpnia verborum, non observata illa dura consuetudine, ” qui cadit a syllaba cadit a tota causa. “ [Without strictness to the letter; the rigid custom not being observed, that “who fails in one syllable loses the whole cause."] The judgments were entered up immediately by the clerks and officers of the court; and if any mis-entry was made, it was rectified by the minutes or the remembrance of the court itself.

              WHEN the treatise by Britton was published, in the name and by authority of the king, (probably about the 13 Edw. I. because the last statutes therein referred to are those of Winchester and Westminster the second) a check seems intended to be given to the unwarrantable practices of some judges, who had made false entries on the rolls to cover their own misbehavior, and had taken upon them by amendments and erasures to falsify their own records. The king therefore declares [20] that “although we have granted to our justices to make record of pleas pleaded before them, yet we will not that their own record shall be a warranty for their own wrong, nor that they may erase their rolls, nor amend them, nor record them, contrary to their original enrollment.” The whole of which, taken together, amounts to this, that a record surreptitiously or erroneously made up, to stifle or pervert the truth, should not be a sanction for error; and that a record, originally made up according to the truth of the case, should not afterwards by any private erasure or amendment be altered to any sinister purpose.

              BUT when afterwards king Edward, on his return from his French dominions is the seventeenth year of his reign, after upwards of three years absence, found it necessary (or convenient) to prosecute his judges for their corruption and other malpractices, the perversion of judgments [21] by erasing and altering records was one of the causes assigned for the heavy punishments inflicted upon almost all the king’s justices, even the most able and upright. [22] The severity of which proceedings seems so to have alarmed the succeeding judges, that, through a fear of being said to do wrong, they hesitated at doing that which was right. As it was so hazardous to alter a record, even from compassionate motives, (as happened in Hengham’s case, which in strictness was certainly indefensible) they resolved not to touch a record any more; but held that even palpable errors, when enrolled and the term at an end, were too sacred to be rectified or called in question: and, because Britton had forbidden all criminal and clandestine alterations, to make a record speak a falsity, they conceived that they might not judicially and publicly amend it, to make it agreeable to truth. In Edward the third’s time indeed, they once ventured (upon the certificate of the justice in eyre) to estreat [extract] a larger fine than had been recorded by the clerk of the court below; [23] but, instead of amending the clerk’s erroneous record, they made a second enrollment of what the justice had declared ore tenus ; and left it to be settled by posterity in which of the two rolls that absolute verity resides, which every record is said to import in itself. [24] And, in the reign of Richard the second, there are instances [25] of their refusing to amend the most palpable errors and mis-entries, unless by the authority of parliament.

              TO this real sullenness, but affected timidity, of the judges such a narrowness of thinking was added, that every slip (even of a syllable or a letter [26]) was now held to be fatal to the pleader, and overturned his client’s cause. [27] If they durst [dared] not, or would not, set right mere formal mistakes at any time upon equitable terms and conditions, they at least should have held, that trifling objections were at all times inadmissible; and that more solid exceptions in point of form came too late when the merits had been tried. They might, through a decent degree of tenderness, have excused themselves from amending in criminal, and especially in capital, cases. They needed not have granted an amendment, where it would work in injustice to either party; or where he could not be put in as good a condition, as if his adversary had made no mistake. And, if it was feared that an amendment after trial might subject the jury to an attaint, how easy was it to make waiving the attaint the condition of allowing the amendment! And yet these were among the absurd reasons alleged for never suffering amendments at all! [28] 

              THE precedents then set were afterwards most scrupulously followed, [29] to the great obstruction of justice, and ruin of the suitors; who have formerly suffered as much by these obstinate scruples and literal strictness of the courts, as they could have done even by their iniquity. After verdicts and judgments upon the merits, they were frequently reversed for slips of the pen or misspellings: and justice was perpetually entangled in a net of mere technical jargon. The legislature has therefore been forced to interpose, by no less than twelve statutes, to remedy these opprobrious niceties: and its endeavors have been of late so well seconded by judges of a more liberal cast, that this unseemly degree of strictness is almost entirely eradicated; and will probably in a few years be no more remembered, that the learning of essoins and defaults, or the counterpleas of voucher, are at present. But, to return to our writs of error.

              IF a writ of error be brought after verdict, he that brings the writ, or that is plaintiff in error, must in most cases find substantial pledges of prosecution, or bail: [30] to prevent delays by frivolous pretenses to appeal; and for securing payment of costs and damages, which are now payable by the vanquished party in all, except a few particular, instances, by virtue of the several statutes, recited in the margin. [31] 

              A WRIT of error lies from the inferior courts of record in England into the king’s bench, [32] and not into the common pleas. [33] Also from the king’s bench in Ireland to the king’s bench in England. It likewise may be brought from the common pleas at Westminster to the king’s bench; and then from the king’s bench the cause is removable to the house of lords. From proceedings on the law side of the exchequer a writ of error lies into the court of exchequer chamber before the lords. From proceedings on the law side of the exchequer a writ of error lies into the court of exchequer chamber before the lord chancellor, lord treasurer, and the judges of the court of king’s bench and common pleas: and from thence it lies to the house of peers. From proceedings in the king’s bench, in debt, detinue, covenant, account, case, ejectment, or trespass, originally begun therein (except where the king is party) it lies to the exchequer chamber, before the justices of the common pleas, and barons of the exchequer; and from thence also to the house of lords: [34] but where the proceedings in the king’s bench are commenced by original writ, sued out of chancery, (which must be for some forcible injury, in which the king is supposed to be a party, in order to punish the trespass committed in a criminal manner) this takes the case out of the general rule laid down by the statute; so that the writ of error then lies, without any intermediate stage of appeal, directly to the house of lords, the dernier resort for the ultimate decision of every civil action. Each court of appeal, in their respective stages, may upon hearing the matter of law in which the error is assigned, reverse or affirm the judgment of the inferior courts; but none of them are final, save only the house of peers, to whose judicial decisions all other tribunals must therefore submit and conform their own. And thus much for reversal or affirmance of judgments by writs in the nature of appeals.

               

              

               

              
                Endnotes 

                [1] Finch. L. 484.

                [2] Bro. Abr. t. atteint. 42.

                [3] Stat 1 Edw. c. 6, 5 Edw. III. c. 7, 28 Edw. III. c. 8, 34 Edw. III. c. 7.

                [4] Stat. 9 Ric. II. c. 3.

                [5] Bro. Abr. t. atteint. 42.

                [6] Finch. L. 486.

                [7] 3 Inst. 164.

                [8] 1593. M. 35 & 36 Eliz. Cro Eliz. 309.

                [9] Stiernhook de jure Goth. l. 1. c. 4.

                [10] See pag. 317.

                [11] Finch. L. 488. F. N. B. 102.

                [12] 1 Roll. Abr. 308.

                [13] Lord Raym. 439.

                [14] Append. No. III. § 6.

                [15] Finch. L. 484.

                [16] 4 Bur. 1099.

                [17] Co. Litt. 260.

                [18] Stra,. 1011.

                [19] Stat. 14 Edw. III. c. 6. 9 Hen. V. c. 4. 4 Hen. VI. c. 3. 8 Hen. VI. c. 12 & 15. 32 Hen. VIII. c. 30. 18 Eliz. c. 14. 21 Jac. I. c. 13. 16 & 16 Car. II. c. 8. (styled in 1 Ventr. 100. an omnipotent act) 4 & 5 Ann. c. 16. 9 Ann. c. 20. 5 Geo. I. c. 13.

                [20] Britt. proëm. 2, 3.

                [21] Judicia perverterunt, et in aliis erraverunt. [The perversion of judgments by erasing and altering records.] (Matth. Westm. A. D. 1289.)

                [22] Among the other judges, Sir Ralph Hengham chief justice of the king’s bench is said to have been fined 7,000 marks, Sir Adam Stratton chief baron of the exchequer 34,000 marks, and Thomas Wayland chief justice of the common pleas to have been attainted of felony, and to have abjured the realm, with a forfeiture of all his estates; the whole amount of the forfeitures being upwards of 100,000 marks, or 70,000 pounds, (3 Pryn. Rec. 401, 402.) An incredible sum in those days, before paper credit was in use, and when the annual salary of a chief justice was only sixty marks. (Claus. 6 Edw. l. m. 6. Dugd. chron. ser. 26.) The charge against Sir Ralph Hengham (a very learned judge, to whom we are obliged for two excellent treatises of practice) was only, according to a tradition that was current in Richard the third’s time, (Yearbook. M. 2 Ric. III. 10.) his altering out of mere compassion a fine, which was set upon a very poor man, from 13 s. 4 d. to 6 s. 8 d. for which he was fined 800 marks; a more probable sum that 7,000. It is true, the book calls the judge so punished Ingham and not Hengham: but I find no judge of the name of Ingham in Dugdale’s Series; and Sir Edward Coke (4 Inst. 255.) and Sir Matthew Hale (1 P. C. 646.) understand it to have been the chief justice. And certainly his offenses was nothing very atrocious or disgraceful: for though removed from the king’s bench at this time (together with the rest of the judges) we find him about twelve years afterwards made chief justice of the common pleas, (Pat. 29 Edw. I. m. 7. Dugd. chron. fer. 32.) in which office he continued till his death in 2 Edw. II. (Claus. 1 Edw. II. m. 19. Pat. 2 Edw. II. p. 1. m. 9. Dugd. 34. Selden. pref. to Hengham.) There is an appendix to this tradition, remembered by justice Southcote in the reign of queen Elizabeth; (3 Inst. 72. 4 Inst. 255.) that with this fine of chief justice Hengham a clock-house was built at Westminster, and furnished with a clock, to be heard into Westminster-hall. Upon which story I shall only remark, that the first introduction of clocks was not till an hundred years afterwards, about the end of the fourteenth century. (Encyclopedie. tit. horloge.)

                [23] 1 Hal. P. C. 647.

                [24] 1 Leon. 183. Co. Litt. 117. See pag. 331.

                [25] 1 Hal. P. C. 648.

                [26] Stat. 14 Edw. III. c. 6.

                [27] In those days it was strictly true, what Ruggle (in his ignoramus) has humorously applied to more modern pleadings; ” in nostra lege unum comma evertit totum placitum “ [“in our law one comma overturns the whole plea”].

                [28] Styl. 207.

                [29] 8 Rep. 156. etc.

                [30] Stat. 3 Jac. I. c. 8. 13. Car. II. c. 2. 16 & 17 Car. II. c. 8.

                [31] 3 Hen. VII. c. 10. 13 Car. II. c. 2. 8 & 9 W. III. c. 11. 4 & 5 Ann. c. 16.

                [32] See chap. 4.

                [33] Finch. L. 480. Dyer. 250.

                [34] Stat. 27 Eliz. c. 8.

              

            

             

            

            

          

        

    

  












 

            
              [III-412]

              CHAPTER THE TWENTY SIXTH.

                Of Execution↩

              IF the regular judgment of the court, after the decision of the suit, be not suspended, superseded, or reversed, by one or other of the methods mentioned in the two preceding chapters, the next and last step is the execution of that judgment; or, putting the sentence of the law in force. This is performed in different manners, according to the nature of the action upon which it is founded, and of the judgment which is had or recovered.

              IF the plaintiff recovers in an action real or mixed, wherein the seizin or possession of land is awarded to him, the writ of execution shall be an habere facias seisinam [that you give him seizin], or writ of seizin, of a freehold; or an habere facias possessionem [that you give him possession], or writ of possession, [1] of a chattel interest. [2] These are writs directed to the sheriff of the county, commanding him to give actual possession to the plaintiff of the land of recovered: in the execution of which, the sheriff may take with him the posse comitatus, or power of the county; and may justify breaking open doors, if the possession be not quietly delivered. But, if it be peaceably yielded up, the delivery of a twig, a turf, or the ring of the door, in the name of seizin, is sufficient execution of the writ. Upon a presentation to a benefice recovered in a quare impedit [why impeded], or assize of darrein presentment [last presentation], the execution is by a writ de clerico admittendo [on admitting the clerk]; directed, not to the sheriff, but to the bishop or his metropolitan, requiring them to admit and institute the clerk of the plaintiff.

              IN other actions where the judgment is, that something in special be done or rendered by the defendant, then, in order to compel him so to do, and to see the judgment executed, a special writ of execution issues to the sheriff according to the nature of the case. As upon an assize or quod permittat prosternere [that he permit to put down] for a nuisance, where one part of the judgment is quod amoveatur, a writ goes to the sheriff to abate it at the charge of the party, which likewise issues even in case of an indictment. [3] Upon a replevin the writ of execution is that de retorno habendo [to have the return]; [4] and, if the distress be eloigned, the defendant shall have a capias in withernam [take in reprisal], [5] but on the plaintiff’s tendering the damages and submitting to a fine the process in withernam shall be stayed. [6] In detinue, after judgment, the plaintiff shall have a distringas [distraint], to compel the defendant to deliver the goods, by repeated distresses of his chattels; [7] or else a scire facias against any third person in whose hands they may happen to be, to show cause why they should not be delivered: and, if the defendant still continues obstinate, the sheriff shall summon an inquest to ascertain the plaintiff’s damages, which shall be levied (like other damages) by seizure of the person or goods of the defendant. So that, after all, in replevin and detinue, (the only actions for recovering specific possession of personal chattels) if the wrongdoer be very perverse, he cannot be compelled to a restitution of the identical thing taken or detained; but he still has his election, to deliver the goods, or their value: [8] in imperfection in the law, that results from the nature of personal property, which is easily concealed or conveyed out of the reach of justice, and not, like land and other real property, always amenable to the magistrate.

              EXECUTIONS in actions where money only is recovered, as a debt or damages, (and not any specific chattel) are of five sorts: either against the body of the defendant; or against his goods and chattels; or against his goods and the profits of his lands; or against his goods and the possession of his land; or against all three, his body, lands, and goods.

              1. THE first of these species of execution, is by writ of capias ad satisfaciendum [take in satisfaction]; [9] which distinguishes it from the former capias, ad respondendum [take him to respond], which lies to compel an appearance at the beginning of a suit. And, properly speaking, this cannot be sued out against any but such as were liable to be taken upon the former capias. [10] The intent of it is, to imprison the body of the debtor till satisfaction be made for the debt, costs, and damages: it therefore does not lie against any privileged persons, peers or members of parliament, nor against executors or administrators, nor against such other persons as could not be originally held to bail. And Sir Edward Coke also gives us a singular instance, [11] where a defendant in 14 Edw. III. was discharged from a capias because he was of so advanced an age, quod poenam imprisonamenti subire non potest [he was unable to undergo the punishment of imprisonment]. If an action be brought against an husband and wife for the debt of the wife, when sole, and the plaintiff recovers judgment, the capias shall issue to take both the husband and wife in execution: [12] but, if the action was originally brought against herself, when sole, and pending the suit she marries, the capias shall be awarded against her only, and not against her husband. [13] Yet, if judgment be recovered against an husband and wife for the contract, nay even for the personal misbehavior, [14] of the wife during her coverture, the capias shall issue against the husband only: which is one of the greatest privileges of English wives.

              THE writ of capias ad satisfaciendum is an execution of the highest nature, in as much as it deprives a man of his liberty, till he makes the satisfaction awarded; and therefore, when a man is once taken in execution upon this writ, no other process can be sued out against his lands or goods. Only, by statute 21 Jac. I. c. 24. if the defendant dies, while charged in execution upon this writ, the plaintiff may, after his death, sue out new executions against his lands, goods, or chattels. The writ is directed to the sheriff, commanding him to take the body of the defendant and have him at Westminster, on a day therein named, to make the plaintiff satisfaction for his demand. And if he does not then make satisfaction, he must remain in custody till he does. This writ may be sued out as may all other executory process, for costs, against a plaintiff as well as a defendant, when judgment is had against him.

              WHEN a defendant is once in custody upon this process, he is to be kept in arcta et salva custodia [in close and safe custody]: and, if he be afterwards seen at large, it is an escape; and the plaintiff may have an action thereupon against the sheriff for his whole debt. For though, upon arrests and what is called mesne process, being such as intervenes between the commencement and end of a suit, [15] the sheriff, till the statute 8 & 9 W. III. c. 27. might have indulged the defendant as he pleased, so as he produced him in court to answer the plaintiff at the return of the writ: yet, upon a taking in execution, he could never give any indulgence; for, in that case, confinement is the whole of the debtor’s punishment, and of the satisfaction made to the creditor. Escapes are either voluntary, or negligent. Voluntary are such as are by the express consent of the keeper, after which he never can retake his prisoner again, [16] (though the plaintiff may retake him at any time [17]) but the sheriff must answer for the debt. Negligent escapes are where the prisoner escapes without his keeper’s knowledge or consent; and then upon fresh pursuit the defendant may be retaken, and the sheriff shall be excused, if he has him again before any action brought against himself for the escape. [18] A rescue of a prisoner in execution, either going to jail or in jail, or a breach of prison, will not excuse the sheriff from being guilty of and answering for the escape; for he ought to have sufficient force to keep him, seeing he may command the power of the county. [19] But by statute 32 Geo. II. c. 28. if a defendant, charged in execution for any debt less than 100£ will surrender all his effects to his creditors, (except his apparel, bedding, and tools of his trade, not amounting in the whole to the value of 10£) and will make oath of his punctual compliance with the statute, the prisoner may be discharged, unless the creditor insists on detaining him; in which case he shall allow him 2 s. 4 d. per week, to be paid on the first day of every week, and on failure of regular payment the prisoner shall be discharged. Yet the creditor may at any future time have execution against the lands and goods of the defendant, though never more against his person. And, on the other hand, the creditors may, as in case of bankruptcy, compel (under pain of transportation for seven years) such debtor charged in execution for any debt under 100£ to make a discovery and surrender of all his effects for their benefit; whereupon he is also entitled to the like discharge of his person.

              IF a capias ad satisfaciendum is sued out, and a non est inventus [he is not found] is returned thereon, the plaintiff may sue out a process against the bail, if any were given: who, we may remember, stipulated in this triple alternative; that the defendant should, if condemned in the suit, satisfy the plaintiff his debt and costs; or, that he should surrender himself a prisoner; or, that they would pay it for him: as therefore the two former branches of the alternative are neither of them complied with, the latter must immediately take place. [20] In order to which a writ of scire facias may be sued out against the bail, commanding them to show cause why the plaintiff should not have execution against them for his debt and damages: and on such writ, if they show no sufficient cause, or the defendant does not surrender himself on the day of the return, or of showing cause (for afterwards is not sufficient) the plaintiff may have judgment against the bail, and take out a writ of capias ad satisfaciendum, or other process of execution against them.

              2. THE next species of execution is against the goods and chattels of the defendant; and is called a writ of fieri facias [cause to be made], [21] from the words in it where the sheriff is commanded, quod fieri faciat de bonis, that he cause to be made of the goods and chattels of the defendant the sum or debt recovered. This lies as well against privileged persons, peers, etc, as other common persons; and against executors or administrators with regard to the goods of the deceased. The sheriff may not break open any outer doors, [22] to execute either this, or the former, writ: but must enter peaceably; and may then break open any inner door, belonging to the defendant, in order to take the goods. [23] And he may sell the goods and chattels (even an estate for years, which is a chattel real [24]) of the defendant, till he has raised enough to satisfy the judgment and costs: first paying the landlord of the premises, upon which the goods are found, the arrears of rent the due, not exceeding one year’s rent in the whole. [25] If part only of the debt be levied on a fieri facias, the plaintiff may have a capias ad satisfaciendum for the residue. [26] 

              3. A THIRD species of execution is by writ of levari facias [to make levy]; which affects a man’s goods and the profits of his lands, by commanding the sheriff to levy the plaintiff’s debt on the lands and goods of the defendant; whereby the sheriff may seize all his goods, and receive the rents and profits of his lands, till satisfaction be made to the plaintiff. [27] Little use is now made of this writ; the remedy by elegit, which takes possession of the lands themselves, being much more effectual. But of this species is a writ of execution proper only to ecclesiastics; which is given when the sheriff, upon a common writ of execution sued, returns that the defendant is a beneficed clerk, not having any lay fee. In this case a writ goes to the bishop of the diocese, in the nature of a levari or fieri facias, [28] to levy the debt and damages de bonis ecclesiasticis [of ecclesiastical goods], which are not to be touched by lay hands: and thereupon the bishop sends out a sequestration of the profits of the clerk’s benefice, directed to the churchwardens, to collect the same and pay them to the plaintiff, till the full sum be raised. [29] 

              4. THE fourth species of execution is by the writ of elegit [he has chosen]; which is a judicial writ given by the statute Westm. 2. 13 Edw. I. c. 18. either upon a judgment for a debt, or damages; or upon the forfeiture of a recognizance taken in the king’s court. By the common law a man could only have satisfaction of goods, chattels, and the present profits of lands, by the two last mentioned writs of fieri facias, or levari facias ; but not the possession of the lands themselves: which was a natural consequence of the feudal principles, which prohibited the alienation, and of course the encumbering of the fief with the debts of the owner. And, when the restriction of alienation began to wear away, the consequence still continued; and no creditor could taken the possession of lands, but only levy the growing profits: so that, if the defendant aliened his lands, the plaintiff was ousted of his remedy. The statute therefore granted this writ, (called an elegit, because it is in the choice or one of the former) by which the defendant’s goods and chattels are not sold, but only appraised; and all of them (except oxen and beasts of the plow) are delivered to the plaintiff, at such reasonable appraisement and price, in part of satisfaction of his debt. If the goods are not sufficient, then the moiety or one half of his freehold lands, whether held in his own name, or by any other in trust for him, [30] are also to be delivered to the plaintiff; to hold, till out of the rents and profits thereof the debt be levied, or till the defendant’s interest be expired; as, till the death of the defendant, if he be tenant for life or in tail. During this period the plaintiff is called tenant by elegit, of whom we spoke in a former part of these commentaries. [31] We there observed that till this statute, by the ancient common law, lands were not liable to be charged with, or seized for, debts; because by this means the connection between lord and tenant might be destroyed, fraudulent alienations might be made, and the services be transferred to be performed by a stranger; provided he tenant incurred a large debt, sufficient to cover the land. And therefore, even by this statute, only one half was, and now is, subject to execution; that out of the remainder sufficient might be left for the lord to distrain upon for his services. And, upon the same feudal principle, copyhold lands are at this day not liable to be taken in execution upon a judgment. [32] But, in case of a debt to the king, it appears by Magna Carta, c. 8. that it was allowed by the common law for him to take possession of the lands till the debt was paid. for, he, being the grand superior and ultimate proprietor of all landed estates, might seize the lands into his own hands, if any thing was owing from the vassal; and could not be said to be defrauded of his services, when the ouster of the vassal proceeded from his own command. This execution, or seizing of lands by elegit, is of so high a nature, that after it the body of the defendant cannot be taken: but if execution can only be had of the goods, because there are no lands, and such goods are not sufficient to pay the debt, a capias ad satisfaciendum may then be had after the elegit ; for such elegit is in this case no more in effect than a fieri facias. [33] So that body and goods may be taken in execution, or land and goods; but not body and land too, upon any judgment between subject and subject in the course of the common law. But

              5. UPON some prosecutions given by statute; as in the case of recognizances or debts acknowledged on statutes merchant, or statutes staple; (pursuant to the statutes 13 Edw. I. de mercaribus, and 27. Edw. III. c. 9.) upon forfeiture of these, the body lands, and goods, may all be taken at once in execution, to compel the payment of the debt. The process hereon is usually called an extent or extendi facias, because the sheriff is to cause the lands, etc, to be appraised to their full extended value, before he delivers them to the plaintiff, that it may be certainly known how soon the debt will be satisfied. [34] And by statute 33 Hen. VIII. c. 39. all obligations made to the king shall have the same force, and of consequence the same remedy to recover them, as a statute staple: though indeed, before this statute, the king was entitled to sue out execution against the body, lands, and goods of his accountant or debtor. [35] And his debt shall, in suing out execution, be preferred to that of every other creditor, who has not obtained judgment before the king commenced his suit. [36] The king’s judgment also affects all lands, which the king’s debtor has at or after the time of contracting his debt, or which any of his officers mentioned in the statute 13 Eliz. c. 4. has at or after the time of his entering on the office: so that, if such officer of the crown alienes for a valuable consideration, the land shall be liable to the king’s debt, even in the hands of a bona fide [good faith] purchaser; though the money for which he is accountable was received by the vendor many years after the alienation. [37] Whereas judgments between subject and subject related, even at common law, no farther back than the first day of the term in which they were recovered, in respect of the lands of the debtor; and did not bind his goods and chattels, but from the date of the writ of execution. And now, by the statute of frauds, 29 Car. II. c. 3. the judgment shall not bind the land in the hands of a bona fide purchaser, but only from the time of actually signing the same; nor the goods in the hands of a stranger, or a purchaser, [38] but only from the actual delivery of the writ to the sheriff.

              THESE are the methods which the law of England has pointed out for the execution of judgments: and when the plaintiff’s demand is satisfied, either by the voluntary payment of the defendant, or by this compulsory process, or otherwise, satisfaction ought to be entered on the record, that the defendant may not be liable to be hereafter harassed a second time on the same account. But all these writs of execution must be sued out within a year and a day after the judgment is entered; otherwise the court concludes prima facie [on its face] that the judgment is satisfied and extinct: yet however it will grant a writ of scire facias in pursuance of statute Westm. 2. 13 Edw. I. c. 45. for the defendant to show cause why the judgment should not be revived, and execution had against him; to which the defendant may plead such mater as he has to allege, in order to show why process of execution should not be issued: or the plaintiff may still bring an action of debt, founded on this dormant judgment, which was the only method of revival allowed by the common law. [39] 

              IN this manner are the several remedies given by the English law for all sorts of injuries, either real or personal, administered by the several courts of justice, and their respective officers. In the course therefore of the present volume we have, first, seen and considered the nature of remedies, by the mere act of the parties, or mere operation of law, without any suit in courts. We have next taken a view of remedies by suit or action in courts: and therein have contemplated, first, the nature and species of courts, instituted for the redress of injuries in general; and then have shown in what particular courts application must be made for the redress of particular injuries, or the doctrine of jurisdictions and cognizance. We afterwards proceeded to consider the nature and distribution of wrongs and injuries, affecting every species of personal and real rights, with the respective remedies by suit, which the law of the land has afforded for every possible injury. And, lastly, we have deduced and pointed out the method and progress of obtaining such remedies in the courts of justice: proceeding from the first general complaint or original writ; through all the stages of process, to compel the defendant’s appearance; and of pleading, or formal allegation on the one side, and excuse or denial on the other; with the examination of the validity of such complaint or excuse, upon demurrer, or the truth of the facts alleged and denied, upon issue joined, and its several trials; to the judgment or sentence of the law, with respect to the nature and amount of the redress to be specifically given: till, after considering the suspension of that judgment by writs in the nature of appeals, we arrived at its final execution; which puts the party in specific possession of his right by the intervention of ministerial officers, or else gives him an ample satisfaction, either by equivalent damages, or by the confinement of his body, who is guilty of the injury complained of.

              THIS care and circumspection in the law — in providing that no man’s right shall be affected by any legal proceeding without giving him previous notice, and yet that the debtor shall not be receiving such notice take occasion to escape from justice; in requiring that every complaint be accurately and precisely ascertained in writing, and be as pointedly and exactly answered; in clearly stating the question either of law or of fact; in deliberately resolving the former after full argumentative discussion, and indisputably fixing the latter by a diligent and impartial trial; in correcting such errors as may have arisen in either of those modes of decision, from accident, mistake, or surprise; and in finally enforcing the judgment, when nothing can be alleged to impeach it; — this anxiety to maintain and restore to every individual the enjoyment of his civil rights, without entrenching upon those of any other individual in the nation, this parental solicitude which pervades our whole legal constitution, is the genuine offspring of that spirit of equal liberty which is the singular felicity of Englishmen. At the same time it must be owned to have given a handle, in some degree, to those complaints, of delay in the practice of the law, which are not wholly without foundation, but are greatly exaggerated beyond the truth. There may be, it is true, in this, as in all other departments of knowledge, a few unworthy professors: who study the science of chicane and sophistry rather than of truth and justice; and who, to gratify the spleen, the dishonesty, and wilfulness of their clients, may endeavor to screen the guilty, by an unwarrantable use of those means which were intended to protect the innocent. But the frequent disappointments and the constant discountenance, that they meet with in the courts of justice, have confined these men (to the honor of this age be it spoken) both in number and reputation to indeed a very despicable compass.

              YET some delays there certainly are, and must unavoidably be, in the conduct of a suit, however desirous the parties and their agents may be to come to a speedy determination. These arise from the same original causes as were mentioned in examining a former complaint; [40] from liberty, property, civility, commerce, and an extent of populous territory: which whenever we are willing to exchange for tyranny, poverty, barbarism, idleness, and a barren desert, we may then enjoy the same dispatch of causes that is so highly extolled in some foreign countries. But common sense and a little experience will convince us, that more time and circumspection are requisite in causes, where the suitors have valuable and permanent rights to lose, than where their property is trivial and precarious; and what the law gives them today may be seized by their prince tomorrow. In Turkey, says Montesquieu, [41] where little regard is shown to the lives or fortunes of the subject, all causes are quickly decided: the basha, on a summary hearing, orders which party he pleases to be bastinadoed [beat on the feet], and then sends them about their business. But in free states the trouble, expense, and delays of judicial proceedings are the price that every subject pays for his liberty: and in all governments, he adds, the formalities of law increase, in proportion to the value which is set on the honor, the fortune, the liberty, and life of the subject.

              FROM these principles it might reasonably follow, that the English courts should be more subject to delays than those of other nations; as they set a greater value on life, on liberty, and on property. But it is our peculiar felicity to enjoy the advantage, and yet to be exempted from a proportionable share of the burden. For the course of the civil law, to which most other nations conform their practice, is much more tedious than ours; for proof of which I need only appeal to the suitors of those courts in England, where the practice of the Roman law is allowed in its full extent. And particularly in France, not only our Fortescue [42] accuses (of his own knowledge) their courts of most unexampled delays in administering justice; but even a writer of their own [43] has not scrupled to testify, that there were in his time more causes there depending than in all Europe besides, and some of them an hundred years old. But (not to enlarge upon the prodigious improvements which have been made in the celerity of justice by the disuse of real actions, by the statutes of amendments and jeofails, [44] and by other more modern regulations, which it now might be indelicate to mention, but which posterity will never forget) the time and attendance afforded by the judges in our English courts are also greater than those of many other countries. In the Roman calendar there were in the whole year but twenty-eight judicial or triverbial [45] days allowed to the praetor for hearing causes: [46] whereas with us, one fourth of the year is term time, in which three courts constantly sit for the dispatch of matters of law; besides the very close attendance of the court of chancery for determining suits in equity, and the numerous courts of assize and nisi prius that sit in vacation for the trial of matters of fact. Indeed there is no other country in the known world, that has an institution so commodious and so adapted to the dispatch of causes, as our trials by jury in those courts for the decision of facts: in no other nation under heaven does justice make her progress twice in each year into every part of the kingdom, to decide upon the spot by the voice of the people themselves the disputes of the remotest provinces.

              AND here this part of our commentaries, which regularly treats only of redress at the common law, would naturally draw to a conclusion. But, as the proceedings in the courts of equity are very different from those at common law, and as those courts are of a very general and extensive jurisdiction, it is in some measure a branch of the task I have undertaken, to give the student some general idea of the forms of practice adopted by those courts. These will therefore be the subject of the ensuing chapter.
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              CHAPTER THE TWENTY SEVENTH.

                Of Proceedings in the Courts of Equity↩

              BEFORE we enter on the proposed subject of the ensuing chapter, viz., the nature and method of proceedings in the courts of equity, it will be proper to recollect the observations, which were made in the beginning of this book [1] on the principal tribunals of that kind, acknowledged by the constitution of England; and to premise a few remarks upon those particular causes, wherein any of them claims and exercises a sole jurisdiction, distinct from and exclusive of the other.

              I HAVE already [2] attempted to trace (though every concisely) the history, rise, and progress, of the extraordinary court, or court of equity, in chancery. The same jurisdiction is exercised, and the same system of redress pursued, in the equity court of the exchequer: with a distinction however as to some few matters, peculiar to each tribunal, and in which the other cannot interfere. And, first, of those peculiar to the chancery.

              1. UPON the abolition of the court of wards, the care, which the crown was bound to take as guardian of its infant tenants, was totally extinguished in every feudal view; but resulted to the king in his court of chancery, together with the general protection [3] of all other infants in the kingdom. When therefore a fatherless child has no other guardian, the court of chancery has a right to appoint one: and, from all proceedings relative thereto, an appeal lies to the house of lords. The court of exchequer can only appoint a guardian ad litem, to manage the defense of the infant if a suit be commenced against him; a power which is incident to the jurisdiction of every court of justice: [4] but when the interest of a minor comes before the court judicially, in the progress of a cause, or upon a bill for that purpose filed, either tribunal indiscriminately will take care of the property of the infant.

              2. AS to idiots and lunatics: the king himself used formerly to commit the custody of them to proper committees, in every particular case; but now, to avoid solicitations and the very shadow of undue partiality, a warrant is issued by the king [5] under his royal sign manual to the chancellor or keeper of his seal, to perform this office for him: and, if he acts improperly in granting such custodies, the complaint must be made to the king himself in council. [6] But the previous proceedings on the commission, to inquire whether or on the party be an idiot or a lunatic, are on the law-side of the court of chancery, and can only be redressed (if erroneous) by writ of error in the regular course of law.

              3. THE king, as parens patriae [parent of the country], has the general superintendence of all charities; which he exercises by the keeper of his conscience, the chancellor. And therefore, whenever it is necessary, the attorney general, at the relation of some informant, (who is usually called the relator) files ex officio [officially] an information in the court of chancery to have the charity properly established. By statute also 43 Eliz. c. 4. authority is given to the lord chancellor or lord keeper, and to the chancellor of the duchy of Lancaster, respectively, to grant commissions under their several seals, to inquire into any abuses of charitable donations, and rectify the same by decree; which may be reviewed in the respective courts of the several chancellors, upon exceptions taken thereto. But, though this is done in the petty bag office in the court of chancery, because the commission is there returned, it is not a proceeding at common law, but treated as an original cause in the court of equity. The evidence below is not taken down in writing, and the respondent in his answer to the exceptions may allege what new matter he pleases; upon which they go to proof, and examine witnesses in writing upon all the matters in issue: and the court may decree the respondent to pay all the costs, though no such authority is given by the statute. And, as it is thus considered as an original cause throughout, an appeal lies of course from the chancellor’s decree to the house of peers, [7] notwithstanding any loose opinions to the contrary. [8] 

              4. BY the several statutes, relating to bankrupts, a summary jurisdiction is given to the chancellor, in many matters consequential or previous to the commissions thereby directed to be issued; from which the statutes give no appeal.

              ON the other hand, the jurisdiction of the court of chancery does not extend to some causes, wherein relief may be had in the exchequer. No information can be brought, in chancery, for such mistaken charities, as are given to the king by the statutes for suppressing superstitious uses. Nor can chancery give any relief against the king, or direct any act to be done by him, or make any decree disposing of or affecting his property; not even in cases where he is a royal trustee. [9] Such causes must be determined in the court of exchequer, as a court of revenue; which alone has power over the king’s treasure, and the officers employed in its management: unless where it properly belongs to the duchy court of Lancaster, which has also a similar jurisdiction as a court of revenue; and like the other, consists of both a court of law and a court of equity.

              IN all other matters, what is said of the court of equity in chancery will be equally applicable to the other courts of equity. Whatever difference there may be in the forms of practice, it arises from the different constitution of their officers: or, if they differ in any thing more essential, one of them must certainly be wrong; for truth and justice are always uniform, and ought equally to be adopted by them all.

              LET us next take a brief, but comprehensive, view of the general nature of equity, as now understood and practiced in our several courts of judicature. I have formerly touched upon it, [10] but imperfectly: it deserves a more complete explication. Yet, as nothing is hitherto extant, that can give a stranger a tolerable idea of the courts of equity subsisting in England, as distinguished from the courts of law, the compiler of these observations cannot but attempt it with diffidence: they, who know them best, are too much employed to find time to write; and they, who have attended but little in those courts, must be often at a loss for materials.

              EQUITY then, in its true and genuine meaning, is the soul and spirit of all law: positive law is construed, and rational law is made, by it. In this, equity is synonymous to justice; in that, to the true sense and sound interpretation of the rule. But the very terms of a court of equity and a court of law, as contrasted to each other, are apt to confound and mislead us: as if the one judged without equity, and the other was not bound by any law. Whereas every definition or illustration to be met with, which now draws a line between the two jurisdictions, by setting law and equity in opposition to each other, will be found either totally erroneous, or erroneous to certain degree.

              1. THUS in the first place it is said, [11] that it is the business of a court of equity in England to abate the rigor of the common law. But no such power is contended for. Hard was the case of bond-creditors, whose debtor devised away his real estate; rigorous and unjust the rule, which put the devisee in a better condition than the heir: [12] yet a court of equity had no power to interpose. Hard is the common law still subsisting, that land devised, or descending to the heir, shall not be liable to simple contract debts of the ancestor or devisor, [13] although the money was laid out in purchasing the very land; and that the father shall never immediately succeed as heir to the to the real estate of the real estate of the son; [14] but a court of equity can give no relief; though in both these instances the artificial reason of the law, arising from feudal principles, has long ago entirely ceased. The like may be observed of the descent of lands to remote relation of the whole blood, or even their escheat to the lord, in preference to the owner’s half-brother; [15] and of the total stop to all justice, by causing the parol to demur, [16] whenever an infant is sued as heir or is party to a real action. In all such cases of positive law, the courts of equity, as well as the courts of law, must say with Ulpian, [17] ” hoc quidem perquam durum est, sed ita lex scripta est.” [“This indeed is very hard, but such is the written law."]

              2. IT is said, [18] that a court of equity determines according to the spirit of the rule, and not according to the strictness of the letter. But so also does a court of law. Both, for instance, are equally bound, and equally profess, to interpret statutes according to the true intent of the legislature. In general laws all cases cannot be foreseen; or, if foreseen, cannot be expressed: some will arise that will fall within the meaning, though not within the words, of the legislator; and others, which may fall within the letter, may be contrary to his meaning though not expressly excepted. These cases, thus out of the letter, are often said to be within the equity, of an act of parliament; and so, cases within the letter are frequently out of the equity. Here by equity we mean nothing but the sound interpretation of the law; though the words of the law itself may be too general, too special, or otherwise inaccurate or defective. These then are the cases which, as Grotius [19] says, ” lex non exacte definit, sed arbitrio boni viri permittit “ [“law does not define exactly, but leaves discretion to the wise judge”]; in order to find out the true sense and meaning of the lawgiver, from every other topic of construction. But there is not a single rule of interpreting laws, whether equitably or strictly, that is not equally used by the judges in the courts both of law and equity: the construction must in both be the same; or, if they differ, it is only as one court of law may also happen to differ from another. Each endeavors to fix and adopt the true sense of the law in question; neither can enlarge, diminish, or alter, that sense in a single tittle.

              3. AGAIN, it has been said, [20] that fraud, accident, and trust are the proper and peculiar objects of a court of equity. But every kind of fraud is equally cognizable, and equally adverted to, in a court of law: and some frauds are only cognizable there, as fraud in obtaining a devise of lands, which is always sent out of the equity courts to be there determined. Many accidents are also supplied in a court of law; as loss of deeds, mistakes in receipts or accounts, wrong payments, deaths which make it impossible to perform a condition literally, and a multitude of other contingencies: and many cannot be relieved even in a court of equity; as, if by accident a recovery is ill suffered, a devise ill executed, a contingent remainder destroyed, or a power of leasing omitted in a family settlement. A technical trust indeed, created by the limitation of a second use, was forced into a court of equity, in the manner formerly mentioned: [21] and this species of trusts, extended by inference and construction, have ever since remained as a kind of peculium [peculiarity] in those courts. But there are other trusts, which are cognizable in a court of law: as deposits, and all manner of bailments; and especially that implied contract, so highly beneficial and useful, of having undertaken to account for money received to another’s use, [22] which is the ground of an action on the case almost as universally remedial as a bill in equity.

              4. ONCE more; it has been said that a court of equity is not bound by rules or precedents, but acts from the opinion of the judge, [23] founded on the circumstances of every particular case. Whereas the system of our courts of equity is a labored connected system, governed by established rules, and bound down by precedents, from which they do not depart, although the reason of some of them may perhaps be liable to objection. Thus, the refusing a wife her dower in a trust-estate, [24] yet allowing the husband his curtesy: the holding the penalty of a bond to be merely a security for the debt and interest, yet considering it sometimes as the debt itself, so that the interest shall not exceed that penalty: [25] the distinguishing between a mortgage at five per cent, with a clause of reduction to four, if the interest be regularly paid, and a mortgage at four per cent, with a clause of enlargement to five, if the payment of the interest be deferred; so that the former shall be deemed a conscientious, the latter an unrighteous, bargain: [26] all these, and other cases that might be instanced, are plainly rules of positive law; supported only by the reverence that is shown, and generally very properly shown, to a series of former determinations; that the rule of property may be uniform and stead. Nay, sometimes a precedent is so strictly followed, that a particular judgment, founded upon special circumstances, [27] gives rise to a general rule.

              IN short, if a court of equity in England did really act, as a very ingenious writer in the other part of the island supposes it (from theory) to do, it would rise above all law, either common or statute, and be a most arbitrary legislator in every particular case. No wonder he is so often mistaken. Grotius, or Pufendorf, or any other of the great masters of jurisprudence, would have been as little able to discover, by their own light, the system of a court of equity in England, as the system of a court of law. Especially, as the notions before-mentioned, of the character, power, and practice of a court of equity, were formerly adopted and propagated (though not with approbation of the thing) by our principal antiquarians and lawyers; Spelman, [28] Coke, [29] Lambard, [30] and Selden, [31] and even the great Bacon [32] himself. But this was in the infancy of our courts of equity, before their jurisdiction was settled, and when the chancellors themselves, partly from their ignorance of law (being frequently bishops or statesmen) partly from ambition and lust of power (encouraged by the arbitrary principles of the age they lived in) but principally from the narrow and unjust decisions of the courts of law, had arrogated to themselves such unlimited authority, as has totally been disclaimed by their successors for now above a century past. The decrees of a court of equity were then rather in the nature of awards, formed on the sudden pro re nata [for the occasion], with more probity of intention than knowledge of the subject; founded on no settled principles, as being never designed, and therefore never used, for precedents. But the systems of jurisprudence, in our courts both of law and equity, are now equally artificial systems, founded in the same principles of justice and positive law; but varied by different usages in the forms and mode of their proceedings: the one being originally derived (though much reformed and improved) from the feudal customs, as they prevailed in different ages in the Saxon and Norman judicatures; the other (but with equal improvements) from the imperial and pontifical formularies, introduced by their clerical chancellors.

              THE suggestion indeed of every bill, to give jurisdiction to the courts of equity, (copied from those early times) is, that the complainant has no remedy at the common law. But he, who should from thence conclude, that no case is judged of in equity where there might have been relief at law, and at the same time casts his eye on the extent and variety of the cases in our equity-reports, must think the law a dead letter indeed. The rules of property, rules of evidence, and rules of interpretation, in both courts, are, or should be, exactly the same: both ought to adopt the best, or must cease to be courts of justice. Formerly some causes, which now no longer exist, might occasion a different rule to be followed in one court, from what was afterwards adopted in the other, as founded in the nature and reason of the thing: but, the instant those causes ceased, the measure of substantial justice ought to have been the same in both. Thus the penalty of a bond, originally contrived to evade the absurdity of those monkish constitutions which prohibited taking interest for money, was therefore very pardonably considered as the real debt in the courts of law, when the debtor neglected to perform his agreement for the return of the loan with interest: for the judges could not, as the law then stood, give judgment that the taking of interest became legal, as the necessary companion of commerce, [33] nay after the statute of 37 Hen. VIII. c. 9. had declared the debt or loan itself to be “the just and true intent” for which the obligation was given, their narrow minded successors still adhered wilfully and technically to the letter of the ancient precedents, and refused to consider the payment of principal, interest, and costs, as a full satisfaction of the bond. At the same time more liberal men, who sat in the courts of equity, construed the instrument, according to its “just and true intent,” as merely a security for the loan: in which light it was certainly understood by the parties, at least after these determinations; and therefore this construction should have been universally received. So in mortgages, being only a landed as the other is a personal security for the money lent, the payment of principal, interest, and costs ought at any time, before judgment executed, to have saved the forfeiture in a court of law, as well as in a court of equity. And the inconvenience as well as injustice, of putting different constructions in different courts upon one and the same transaction, obliged the parliament at length to interfere, and to direct by the statutes 4 & 5 Ann. c. 16. and 7 Geo. II. c. 20. that, in the cases of bonds and mortgages, what had long been the practice of the courts of equity should also for the future be followed in the courts of law.

              AGAIN; neither a court of equity nor of law can vary men’s wills or agreements, or (in other words) make wills or agreements for them. Both are to understand them truly, and therefore both of them uniformly. One court ought not to extend, nor the other abridge, a lawful provision deliberately settled by the parties, contrary to its just intent. A court of equity, no more than a court of law, can relieve against a penalty in the nature of stated damages; as a rent of 5£ an acre for plowing up ancient meadow: [34] nor against a lapse of time, where the time is material to the contract; as in covenants for renewal of leases. Both courts will equitably construe, but neither pretends to control or change, a lawful stipulation or engagement.

              THE rules of decision are in both courts equally apposite to the subjects of which they take cognizance. Where the subject-matter is such as requires to be determined secundum aequum et bonum [according to right and justice], as generally upon actions on the case, the judgments of the courts of law are guided by the most liberal equity. In mattes of positive right, both courts must submit to and follow those ancient and invariable maxims ” quae relicta sunt et tradita “ [“which are left and handed down to us”]. [35] Both follow the law of nations, and collect it from history and the most approved authors of all countries, where the question is the subject of that law: as in case of the privileges of ambassadors, [36] hostages, or ransom-bills. [37] In mercantile transactions they follow the marine law, [38] and argue from the usages and authorities received in all maritime countries. Where they exercise a concurrent jurisdiction, they both follow the law of the proper forum: [39] in matters originally of ecclesiastical cognizance, they both equally adopt the canon or imperial law, according to the nature of the subject; [40] and, if a question came before either, which was properly the object of a foreign municipal law, they would both receive information what is the rule of the country, [41] and would both decide accordingly.

              SUCH then being the parity of law and reason which governs both species of courts, wherein (it may be asked) does their essential difference consist? It principally consists in the different modes of administering justice in each; in the mode of proof, the mode of trial, and the mode of relief. Upon these, and upon two other accidental grounds of jurisdiction, which were formerly driven into those courts by narrow decisions of the courts of law, viz. the true construction of securities for money lent, and the form and effect of a trust or second use; upon these main pillars has been gradually erected that structure of jurisprudence, which prevails in our court of equity, and is inwardly bottomed upon the same substantial foundations as the legal system which has hitherto been delineated in these commentaries; however different they may appear in their outward form, from the different taste of their architects.

              1. AND, first, as to the mode of proof. When facts, or their leading circumstances, rest only in the knowledge of the party, a court of equity applies itself to his conscience, and purges him upon oath with regard to the truth of the transaction; and, that being once discovered, the judgment is the same in equity as it would have been at law. But, for want of this discovery at law, the courts of equity acquired a concurrent jurisdiction with every other court in all matters of account. [42] As incident to accounts, they take a concurrent cognizance of the administration of personal assets, [43] consequently of debts, legacies, the distribution of the residue, and the conduct of executors and administrators. [44] As incident to accounts, they also take the concurrent jurisdiction of tithes, and all questions relating thereto; [45] of all dealings in partnership, [46] and many other mercantile transactions; and so of bailiffs, receivers, factors, and agents. [47] It would be endless to point out all the several avenues in human affairs, and in this commercial age, which lead to or end in accounts.

              FROM the same fruitful source, the compulsive discovery upon oath, the courts of equity have acquired a jurisdiction over almost all matters of fraud; [48] all matters in the private knowledge of the party, which, though concealed, are binding in conscience; and all judgments at law, obtained through such fraud or concealment. And this, not by impeaching or reversing the judgment itself, but by prohibiting the plaintiff from taking any advantage of a judgment, obtained by suppressing the truth; [49] and which, and the same facts appeared on the trial, as now are discovered, he would never have obtained at all.

              2. AS to the mode of trial. This is by interrogatories administered to the witnesses, upon which their depositions are taken in writing, wherever they happen to reside. If therefore the cause arises in a foreign country, and the witnesses reside upon the spot; if, in causes arising in England, the witnesses are abroad, or shortly to leave the kingdom; or if witnesses residing at home are aged or infirm; any of these cases lays a ground for a court of equity, to grant a commission to examine them, and (in consequence) to exercise the same jurisdiction, which might have been exercised at law, if the witnesses could probably attend.

              3. WITH respect to the mode of relief. The want of a more specific remedy, than can be obtained in the courts of law, gives a concurrent jurisdiction to a court of equity in a great variety of cases. To instance in executory agreements. A court of equity will compel them to be carried into strict execution, [50] unless where it is improper or impossible, instead of giving damages for their non-performance. And hence a fiction is established, that what ought to be done shall be considered as being actually done, [51] and shall relate back to the time when it ought to have been done originally: and this fiction is so closely pursued through all its consequences, that it necessarily branches out into many rules of jurisprudence, which form a certain regular system. So, of waste, and other similar injuries, a court of equity takes a concurrent cognizance, in order to prevent them by injunction. [52] Over questions that may be tried at law, in a great multiplicity of actions, a court of equity assumes a jurisdiction, to prevent the expense and vexation of endless litigations and suits. [53] In various kinds of frauds it assumes a concurrent [54] jurisdiction, not only for the sake of a discovery, but of a more extensive and specific relief: as by setting aside fraudulent deeds, [55] decreeing re-conveyances, [56] or directing an absolute conveyance merely to stand as a security. [57] And thus, lastly, for the sake of a more beneficial and complete relief by decreeing a sale of lands, [58] a court of equity holds plea of all debts, encumbrances, and charges, that may affect it or issue thereout.

              4. THE true construction of securities for money lent is another fountain of jurisdiction in courts of equity. When they held the penalty of a bond to be the form, and that in substance it was only as a pledge to secure the repayment of the sum bona fide advanced, with a proper compensation for the use, they laid the foundation of a regular series of determinations, which have settled the doctrine of personal pledges or securities, and are equally applicable to mortgages of real property. The mortgagor continues owner of the land, the mortgagee of the money lent upon it: but this ownership is mutually transferred, and the mortgagor is barred from redemption, if, when called upon by the mortgagee, he does not redeem within a time limited by the court; or he may when out of possession be barred by length of time, by analogy to the statute of limitations.

              5. THE form of a trust or second use gives the courts of equity an exclusive jurisdiction as to the subject-matter of all settlements and devises in that form, and of all the long terms created in the present complicated mode of conveyancing. This is a very ample source of jurisdiction: but the trust is governed by very nearly the same rules, as would govern the estate in a court of law, [59] if no trustee was interposed; and, by a regular positive system established in the courts of equity, the doctrine of trusts is now reduced to as great a certainty as that of legal estates in the courts of the common law.

              THESE are the principal (for I omit the minuter) grounds of the jurisdiction at present exercised in our courts of equity: which differ, we see, very considerably from the notions entertained by strangers, and even by those courts themselves before they arrived to maturity; as appears from the principles laid down, and the jealousies entertained of their abuse, by our early juridical writers cited in a former [60] page; and which have been implicitly received and handed down by subsequent compilers, without attending to those gradual accessions and derelictions, by which in the course of a century this mighty river has imperceptibly shifted its channel. Lambard in particular, in the reign of queen Elizabeth, lays it down, [61] that “equity should not be appealed unto, but only in rare and extraordinary matters: and that a good chancellor will not arrogate authority in every complaint that shall be brought before him, upon whatsoever suggestion; and thereby both overthrow the authority of the courts of common law, and bring upon men such a confusion and uncertainty, as hardly any man should know how or how long to hold his own assured to him.” And certainly, if a court of equity were still at sea, and floated upon the occasional opinion which the judge who happened to preside might entertain of conscience in every particular case, the inconvenience, that would arise from this uncertainty, would be a worse evil than any hardship that could follow from rules too strict and inflexible. Its powers would have become too arbitrary to have been endured in a country like this, [62] which boasts of being governed in all respects by law and not by will. But since the time when Lambard wrote, a set of great and eminent lawyers, [63] who have successively held the great seal, have by degrees erected the system or relief administered by a court of equity into a regular science, which cannot be attained without study and experience, any more than the science of law: but from which, when understood, it may be known what remedy a suitor is entitled to expect, and by what mode of suit, as readily and with as much precision, in a court of equity as in a court of law.

              IT were much to be wished, for the sake of certainty, peace, and justice, that each court would as far as possible follow the other, in the best and most effectual rules for attaining those desirable ends. It is a maxim, that equity follows the law; and in former days the law has not scrupled to follow even that equity, which was laid down by the clerical chancellors. Every one, who is conversant in our ancient books, knows that many valuable improvements in the state of our tenures (especially in leaseholds [64] and copyholds [65]) and the forms of administering justice, [66] have arisen from this single reason, that the same thing was constantly effected by means of a subpoena in the chancery. And sure there cannot be a greater solecism, than that in two sovereign independent courts, established in the same country, exercising concurrent jurisdiction, and over the same subject-matter, there should exist in a single instance two different rules of property, clashing with or contradicting each other.

              IT would carry me beyond the bounds of my present purpose, to go farther into this matter. I have been tempted to go so far, because the very learned author to whom I have alluded, and whose works have given exquisite pleasure to every contemplative lawyer is (among many others) a strong proof how easily names, and loose or unguarded expressions to be met with in the best of our writers, are apt to confound a stranger; and to give him erroneous ideas of separate jurisdictions now existing in England, which never were separated in any other country in the universe. It has also afforded me an opportunity to vindicate, on the one hand, the justice of our courts of law from being that harsh and illiberal rule, which many are too ready to suppose it; and, on the other, the justice of our courts of equity from being the result of mere arbitrary opinion, or an exercise of dictatorial power, which rides over the law of the land, and corrects, amends, and controls it by the loose and fluctuating dictates of the conscience of a single judge. It is now high time to proceed to the practice of our courts of equity, thus explained and thus understood.

              THE first commencement of a suit in chancery is by preferring a bill to the lord chancellor in the style of a petition; “humbly complaining shows to your lordship your orator A. B. that, etc.” This is in the nature of a declaration at common law, or a libel and allegation in the spiritual courts: setting forth the circumstances of the case at length, as, some fraud, trust, or hardship; “in tender consideration whereof,” (which is the usual language of the bill) “and for that your orator is wholly without remedy at the common law,” relief is therefore prayed at the chancellor’s hands, and also process of subpoena against the defendant, to compel him to answer upon oath to all the matter charged in the bill. And if it be to quiet the possession of lands, to stay waste, or to stop proceedings at law, an injunction is also prayed in the nature of the interdictum of the civil law, commanding the defendant to cease.

              THIS bill must call all necessary parties, however remotely concerned in interest, before the court; otherwise no decree can be made to bind them: and must be signed by counsel, as a certificate of its decency and propriety. For it must not contain matter either scandalous or impertinent: if it does, the defendant may refuse to answer it, till such scandal or impertinence is expunged, which is done upon an order to refer it to one of the officers of the court, called a master in chancery; of whom there are in number twelve, including the master of the rolls, all of whom, so late as the reign of queen Elizabeth, were commonly doctors of the civil law. [67] The master is to examine the propriety of the bill: and, if the reports it scandalous or impertinent, such mater must be struck out, and the defendant shall have his costs; which ought of right to be paid by the counsel who signed the bill.

              WHEN the bill is filed in the office of the six clerks, (who originally were all in orders; and therefore, when the constitution of the court began to alter, a law [68] was made to permit them to marry) when, I say, the bill is thus filed, if an injunction be prayed therein, it may be had at various stages of the cause, according to the circumstances of the case. If the bill be to stay execution upon an oppressive judgment, and the defendant does not put in his answer within the stated time allowed by the rules of the court, an injunction can only be continued upon a sufficient ground appearing from the answer itself. But if an injunction be wanted to stay waste, or other injuries of an equally urgent nature, then upon the filing of the bill, and a proper case supported by affidavits, the court will grant an injunction immediately, to continue till the defendant has put in his answer, and till the court shall make some farther order concerning it: and, when the answer comes in, whether it shall then be dissolved or continued till the hearing of the cause, is determined by the court upon argument, drawn from considering the answer and affidavits together.

              BUT, upon common bills, as soon as they are filed, process of subpoena is taken out; which is a writ commanding the defendant to appear and answer to be bill, on pain of 100£. But this is not all: for, if the defendant, on service of the subpoena, does not appear within the time limited by the rules of he court, and plead, demur, or answer to the bill, he is then said to be in contempt; and the respective processes of contempt are in successive order awarded against him. The first of which is an attachment, which is a writ in the nature of a capias, directed to the sheriff, and commanding him to attach, or take up, the defendant, and bring him into court. If the sheriff returns that the defendant non est inventus, then an attachment with proclamations issues; which, besides the ordinary form of attachment, directs the sheriff that he cause public proclamations to be made, throughout the county, to summon the defendant, upon his allegiance, personally to appear and answer. If this be also returned with a non est inventus, and he still stands out in contempt, a commission of rebellion is awarded against him, for not obeying the proclamations according to his allegiance; and four commissioners therein named, or any of them, are ordered to attach him wheresoever he may be found in Great Britain, as a rebel and contemner of the king’s laws and government, by refusing to attend his sovereign when thereunto required: since, as was before observed, [69] matters of equity were originally determined by the king in person, assisted by his council; though that business is now devolved upon his chancellor. If upon this commission of rebellion a non est inventus is returned, the court then sends a sergeant at arms in quest of him; and, if he eludes the search of the sergeant also, then a sequestration issues to seize all his personal estate, and the profits of his real, and to detain them, subject to the order of the court. Sequestrations were first introduced by Sir Nicholas Bacon, lord keeper in the reign of queen Elizabeth; before which the court found some difficulty in enforcing its process and decrees. [70] After an order for a sequestration issued, the plaintiff’s bill is to be taken pro confesso [as acknowledged], and a decree to be made accordingly. So that the sequestration does not seem to be in the nature of process to bring in the defendant, but only intended to enforce the performance of the decree. Thus much if the defendant absconds.

              IF the defendant is taken upon any of this process, he is to be committed to the fleet, or other prison, till he puts in his appearance, or answer, or performs whatever else this process is issued to enforce, and also clears his contempts by paying the costs which the plaintiff has incurred thereby. For the same kind of process is issued out in all sorts of contempts during the progress of the cause, if the parties in any point refuse or neglect to obey the order of the court.

              THE process against a body corporate is by distringas, to distrain them by their goods and chattels, rents and profits, till they shall obey the summons or directions of the court. And, if a peer is a defendant, the lord chancellor sends a letter missive to him to request his appearance, together with a copy of the bill; and, if he neglects to appear, then he may be served with a subpoena; and, if he continues still in contempt, a sequestration issues out immediately against his lands and goods, without any of the mesne process of attachments, etc, which are directed only against the person, and therefore cannot affect a lord of parliament. The same process issues against a member of the house of commons, except only that the lord chancellor sends him no letter missive.

              THE ordinary process before-mentioned cannot be sued out, till after service of the subpoena, for then the contempt begins; otherwise he is not presumed to have notice of the bill: and therefore, by absconding to avoid the subpoena, a defendant might have eluded justice, till the statute 5 Geo. II. c. 25. which enacts that, where the defendant cannot be found to be served with process of subpoena, and absconds (as is believed) to avoid being served therewith, a day shall be appointed him to appear to the bill of the plaintiff; which is to be inserted in the London gazette, read in the parish church where the defendant last lived, and fixed up at the royal exchange: and if the defendant does not appear upon that day, the bill shall be taken pro confesso.

              BUT if the defendant appears regularly, and takes a copy of the bill, he is next to demur, plead, or answer.

              A DEMURRER in equity is nearly of the same nature as a demurrer in law; being an appeal to the judgment of the court, whether the defendant shall be bound to answer, the plaintiff’s bill: as, for want of sufficient matter of equity therein contained; or where the plaintiff, upon his own showing, appears to have no right; where the bill seeks a discovery of a thing which may cause a forfeiture of any kind, or may convict a man of any criminal misbehavior. For any of these causes a defendant may demur to the bill. And if, on demurrer, the defendant prevails, the plaintiff’s bill shall be dismissed: if the demurrer be overruled, the defendant is ordered to answer.

              A PLEA may be either to the jurisdiction; showing that the court has no cognizance of the cause: or to the person; showing some disability in the plaintiff, as by outlawry, excommunication, and the like: or it is in bar; showing some matter wherefore the plaintiff can demand no relief, as an act of parliament, a fine, a release, or a former decree. And the truth of this plea the defendant is bound to prove, if put upon it by the plaintiff. But as bills are often of a complicated nature, and contain various matter, a man may plead as to part, demur as to part, and answer to the residue. But no exceptions to formal minutiae in the pleadings will be here allowed; for the parties are at liberty, on the discovery of any errors in form, to amend them. [71] 

              AN answer is the most usual defense that is mode to a plaintiff’s bill. It is given in upon oath, or the honor of a peer or peeress; but, where there are amicable defendants, their answer is usually taken without oath by consent of the plaintiff. This method of proceeding is taken from the ecclesiastical courts, like the rest of the practice in chancery: for there, in almost every case, the plaintiff may demand the oath of his adversary in supply of proof. Formerly this was done in those courts with compurgators, in the manner of our waging of law: but this has been long disused; and instead of it the present kind of purgation, by the single oath of the party himself, was introduced. This oath was made use of in the spiritual courts, as well in criminal cases of ecclesiastical cognizance, as in matters of civil right: and it was then usually denominated the oath ex officio, whereof the high commission court in particular made a most extravagant and illegal use; forming a court of inquisition, in which all persons were obliged to answer, in cases of bare suspicion, if the commissioners though proper to proceed against them ex officio for any supposed ecclesiastical enormities. But when the high commission court was abolished by statute 16 Car. I. c. 11. this oath ex officio was abolished with it; and it is also enacted by statute 13 Car. II. St. 1. c. 12. “that it shall not be lawful for any bishop or ecclesiastical judge to tender to any person the oath ex officio, or any other oath whereby the party may be charged or compelled to confess, accuse, or purge himself of any criminal matter.” But this does not extend to oaths in a civil suit, and therefore it is still the practice both in the spiritual courts, and in equity, to demand the personal answer of the party himself upon oath. Yet if in the bill any question be put, that tends to the discovery of any crime, the defendant may thereupon demur, as was before observed, and may refuse to answer.

              IF the defendant lives within twenty miles of London, he must be sworn before one of the masters of the court; if farther off, there may be a dedimus potestatem [power has been given] or commission to take his answer in the country, where the commissioners administer him the usual oath; and then, the answer being sealed up, either one of the commissioners carries it up to the court; or it is sent by a messenger, who swears he received it from one of the commissioners, and that the same has not been opened or altered since he received it. An answer must be signed by counsel, and must either deny or confess all the material parts of the bill; or it may confess and avoid, that is, justify or palliate the facts. If one of these is not done, the answer may be excepted to for insufficiency, and the defendant be compelled to put in a more sufficient answer. A defendant cannot pray anything in this his answer, but to be dismissed [by] the court: if he has any relief to pray against the plaintiff, he must do it by an original bill of his own, which is called a cross bill.

              AFTER answer put in, the plaintiff, upon payment of costs, may amend his bill, either by adding new parties, or new matter, or both, upon the new lights given him by the defendant; and the defendant is obliged to answer afresh to such amended bill. But this must be before the plaintiff has replied to the defendant’s answer, whereby the cause is at issue; for afterwards, if new matter arises, which did not exist before, he must set it forth by a supplemental bill. There may be also a bill of revivor, when the suit is abated by the death of any of the parties; in order to set the proceedings again in motion, without which they remain at a stand. And there is likewise a bill of interpleader; where a person who owes a debt or rent to one of the parties in suit, but, till the determination of it, he knows not to which, desires that they may interplead, that he may be safe in the payment. In this last case it is usual to order the money to be paid into court, for the benefit of such of the parties, to whom upon hearing the court shall decree it to be due. But this depends upon circumstances: and the plaintiff must also annex an affidavit to his bill, swearing that he does not collude with either of the parties.

              IF the plaintiff finds sufficient matter confessed in the defendant’s answer to ground a decree upon, he may proceed to the hearing of the cause upon bill and answer only. But in that case he must take the defendant’s answer to be true in every point. Otherwise the course is for the plaintiff to reply generally to the answer, averring his bill to be true, certain, and sufficient, and the defendant’s answer to be directly the reverse; which he is ready to prove as the court shall award: upon which the defendant rejoins, averring the like on his side; which is joining issue upon the facts in dispute. To prove which facts is the next concern.

              THIS is done by examination of witnesses, and taking their depositions in writing, according to the manner of the civil law. And for that purpose interrogatories are farmed, or questions in writing; which, and which only, are to be proposed to, and asked of, the witnesses in the cause. These interrogatories must be short and pertinent: not leading ones; (as “did not you see this, or, did not you hear that?") for if they be such, the depositions taken thereon will be suppressed and not suffered to be read. For the purpose of examining witnesses in or near London, there is an examiner’s officer appointed; but, for evidence who live in the country, a commission to examine witnesses is usually granted to four commissioners, two named of each side, or any three or two of them, to take the depositions there. And if the witnesses reside beyond sea, a commission may be had to examine them there upon their own oaths, and (if foreigners) upon the oaths of skillful interpreters. And it has been held [72] that the deposition of an heathen who believes in the supreme being, taken by commission in the most solemn manner according to the custom of his own country, may be read in evidence.

              THE commissioners are sworn to take the examinations truly and without partiality, and not to divulge them till published in the court of chancery; and their clerks are also sworn to secrecy. The witnesses are compellable by process of subpoena, as in the courts of common law, to appear and submit to examination. And when their depositions are taken, they are transmitted to the court with the same care that the answer of a defendant is sent.

              IF witnesses to a disputable fact are old and infirm, it is very usual to file a bill to perpetuate the testimony of those witnesses, although no suit is depending; for, it may be, a man’s antagonist only waits for the death of some of them to begin his suit. This is most frequent when lands are devised by will away from the heir at law; and the devisee, in order to perpetuate the testimony of the witnesses to such will, exhibits a bill in chancery against the heir, and sets forth the will verbatim therein, suggesting that the heir is inclined to dispute its validity: and then, the defendant having answered, they proceed to issue as in other cases, and examine the witnesses to the will; after which the cause is at an end, without proceeding to any decree, no relief being prayed by the bill: but the heir is entitled to his costs, even though he contests the will. This is what is usually meant by proving a will in chancery.

              WHEN all the witnesses are examined, then, and not before, the depositions may be published, by a rule to pass publication; after which they are open for the inspection of all the parties, and copies may be taken of them. The cause is then ripe to be set down for hearing, which may be done at the procurement of the plaintiff, or defendant, before either the lord chancellor or the master of the rolls, according to the discretion of the clerk in court, regulated by the nature and importance of the suit, and the arrear of causes depending before each of them respectively. Concerning the authority of the master of the rolls to hear and determine causes, and his general power in the court of chancery, there were (not many years since) diverse questions and disputes very warmly agitated; to quiet which it was declared by statute 3 Go. II. c. 30. that all orders and decrees by him made, except such as by the course of the court were appropriated to the great seal alone, should be deemed to be valid; subject nevertheless to be discharged or altered by the lord chancellor, and so as they shall not be enrolled, till the same are signed by his lordship. Either party may be subpoenaed to hear judgment on the day so fixed for the hearing: and then, if the plaintiff does not attend, his bill is dismissed with costs; or, if the defendant makes default, a decree will be made against him, which will be final, unless he pays the plaintiff’s costs of attendance, and shows good cause to the contrary on a day appointed by the court. A plaintiff’s bill may also at any time be dismissed for want of prosecution, which is in the nature of a nonsuit at law, if he suffers three terms to elapse without moving forward in the cause.

              WHEN there are cross causes, on a cross bill filed by the defendant against the plaintiff in the original cause, they are generally contrived to be brought on together, that the same hearing and the same decree may serve for both of them. The method of hearing causes in court is usually this. The parties on both sides appearing by their counsel, the plaintiff’s bill is first opened, or briefly abridged, and the defendant’s answer also, by the junior counsel on each side: after which the plaintiff’s leading counsel states the case and the matters in issue, and the points of equity arising therefrom: and then such depositions as are called for by the plaintiff are read by one of the six clerks, and the plaintiff may also read such part of the defendant’s answer, as he thinks material or convenient: [73] and after this the rest of the counsel for the plaintiff make their observations and arguments. Then the defendant’s counsel go through the same process for him, except that they may not read any part of his answer; and the counsel for the plaintiff are heard in reply. When all are heard, the court pronounces the decree, adjusting every point in debate according to equity and good conscience; which decree being usually very long, the minutes of it are taken down, and read openly in court by the registrar. The matter of costs to be given to either party, is not here held to be a point of right, but merely discretionary (by the statute 17 Ric. II. c. 6.) according to the circumstances of the case, as they appear more or less favorable to the party vanquished. And yet the statute 15 Hen. IV. c. 4. seems expressly to direct, that as well damages as costs shall be given to the defendant, if wrongfully vexed in this court.

              THE chancellor’s decree is either interlocutory or final. It very seldom happens that the first decree can be final, or conclude the cause; for, if any matter of fact is strongly controverted, this court is so sensible of the deficiency of trial by written depositions, that it will not bind the parties thereby, but usually directs the matter to be tried by jury; especially such important facts as the validity of a will, or whether A is the heir at law to B, or the existence of a modus decimandi [manner of tithing] or real and immemorial composition for tithes, But, as no jury can be summoned to attend this court, the facts is usually directed to be tried at the bar of the court of king’s bench or at the assizes, upon a feigned issue. For, (in order to bring it there, and have the point in dispute, and that only, put in issue) an action is feigned to be brought, wherein the pretended plaintiff declares, that he laid a wager of 5£ with the defendant, that A was heir at law to B; and then avers that he is so; and brings his action for the 5£. The defendant allows the wager, but avers that A is not be heir to B; and thereupon that issue is joined, which is directed out of chancery to be tried: and thus the verdict of the jurors at law determines the fact in the court of equity. These feigned issues seem borrowed from the sponsio judicialis [judicial wager] of the Romans: [74] and are also frequently used in the courts of law, by consent of the parties, to determine some disputed right without the formality of pleading, and thereby to save much time and expense in the decision of a cause.

              SO likewise, if a question of mere law arises in the course of a cause, as whether by the words of a will an estate for life or in tail is created, or whether a future interest devised by a testator shall operate as a remainder or an executory devise, it is the practice of this court to refer it to the opinion of the judges of the court of king’s bench, upon a case stated for that purpose; wherein all the material facts are admitted, and the point of law is submitted to their decision: who thereupon hear it solemnly argued by counsel on both sides, and certify their opinion to the chancellor. And upon such certificate the decree is usually founded.

              ANOTHER thing also retards the completion of decrees. Frequently long accounts are to be settled, encumbrances and debts to be inquired into, and a hundred little facts to be cleared up, before a decree can do full and sufficient justice. These matters are always by the decree on the first hearing referred to a master in chancery to examine; which examinations frequently last for years: and then he is to report the fact, as it appears to him, to the court. This report may be excepted to, disproved, and overruled; or otherwise is confirmed, and made absolute, by order of the court.

              WHEN all issues are tried and settled, and all references to the master ended, the cause is again brought to hearing upon the matters of equity reserved; and a final decree is made: the performance of which is enforced (if necessary) by commitment of the person or sequestration of the party’s estate. And if by this decree either party thinks himself aggrieved, he may petition the chancellor for a rehearing; whether it was heard before his lordship, or any of the judges, sitting for him, or before the master of the rolls. For whoever may have heard the cause, it is the chancellor’s decree, and must be signed by him before it is enrolled; [75] which is done of course unless a rehearing be desired. Every petition for a rehearing must be signed by two counsel of character, usually such as have been concerned in the cause, certifying that they apprehend the cause is proper to be reheard. And upon the rehearing all the evidence taken in the cause, whether read before or not, is now admitted to be read: because it is the decree of the chancellor himself, who only now sits to hear reasons why it should not be enrolled and perfected; at which time all omissions of either evidence or argument may be supplied. [76] But, after the decree is once signed and enrolled, it cannot be reheard or rectified, but by bill of review, or by appeal to the house of lords.

              A BILL of review may be had upon apparent error in judgment, appearing on the face of the decree; or, by special leave of the court, upon oath made of the discovery of new matter or evidence, which could not possibly be had or used at the time when the decree passed. But no new evidence or matter then in the knowledge of the parties, and which might have been used before, shall be a sufficient ground for a bill a review.

              AN appeal to parliament, that is, to the house of lords, is the dernier resort [last resort] of the subject who thinks himself aggrieved by any interlocutory order or final determination in this court: and it is effected by petition to the house of peers, and not by writ of error, as upon judgments at common law. This jurisdiction is said [77] to have begun in 18 Jac. I. and certainly the first petition, which appears in the records of parliament, was preferred in that year; [78] and the first that was heard and determined (though the name of appeal was then a novelty) was presented in a few months after: [79] both leveled against the lord keeper Bacon for corruption, and other misbehavior. It was afterwards warmly controverted by the house of commons in the reign of Charles the second. [80] But this dispute is now at rest: [81] it being obvious to the reason of all mankind, that, when the courts of equity became principal tribunals for deciding causes of property, a revision of their decrees (by way of appeal) became equally necessary, as a writ of error from the judgment of a court of law. And, upon the same principle, from decrees of the chancellor relating to the commissioners for the dissolution of chauntries, etc, under the statute 37 Hen. VIII. c. 4. (as well as for charitable uses under statute 43 Eliz. c. 4.) an appeal to the king in parliament was always unquestionably allowed. [82] But no new evidence is admitted in the house of lords upon any account, for this is a distinct jurisdiction: [83] which differs it very considerably from those instances, wherein the same jurisdiction revises and corrects its own acts, as in rehearings and bills of review. For it is a practice unknown to our law, (though constantly followed in the spiritual courts) when a superior court is reviewing the sentence of an inferior, to examine the justice of the former decree by evidence that was never produced below. This is the general method of proceeding in the courts of equity.

              THE END OF THE THIRD BOOK.
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APPENDIX↩

              No. I. - Proceedings on a Writ of Right Patent

                 

              § 1. Writ of Right Patent in the Court Baron.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth, to Willoughby earl of Abingdon, greeting. We command you that without delay you hold full right to William Kent esquire, of one messuage and twenty acres of land with the appurtenances in Dorchester, which he claims to hold of you by the free service of one penny yearly in lieu of all services, of which Richard Allen deforces him. And unless you so do, let the sheriff of Oxfordshire do it, that we no longer hear complaint thereof for defect of right. Witness ourself at Westminster, the twentieth day of August, in the thirtieth year of our reign.

              Pledges of Prosecution,:  John Doe.

                 Richard Roe.

              § 2. Writ of Tolt, to Remove it into the County Court.

              Charles Morton, esquire, sheriff of Oxfordshire, to John Long bailiff errant of our lord the king and of myself, greeting. Because by the complaint of William Kent esquire, personally present at my county-court, to wit, on Monday the sixth day of September in the thirtieth year of the reign of our lord George the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth, at Oxford in the shirehouse there held, I am informed, that although he himself the writ of our said lord the king of right patent directed to Willoughby earl of Abingdon, for this that he should hold full right to the said William Kent of one messuage and twenty acres of land with the appurtenances in Dorchester within my said county, of which Richard Allen deforces him, has been brought to the said Willoughby earl of Abingdon; yet, for that the said Willoughby earl of Abingdon favors the said Richard Allen in this part, and has hitherto delayed to do full right according to the exigence of the said writ, I command you on the part of our said lord the king, firmly enjoining, that in your proper person you go to the court baron of the said Willoughby earl of Abingdon at Dorchester aforesaid, and take away the plaint, which there is between the said William Kent and Richard Allen by the said writ, into my county court to be next held, and summon by good summoners the said Richard Allen, that he be at my county court on Monday the fourth day of October next coming at Oxford in the shirehouse there to be held, to answer to the said William Kent thereof. And have you there then the said plaint, the summoners, and this precept. Given in my county court at Oxford in the shirehouse, the sixth day of September, in the year aforesaid.

              § 3. Writ of Pone, to Remove it into the Court of Common Pleas.

              GEORGE the second, by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth, to the sheriff of Oxfordshire, greeting. Put , at the request of William Kent, before our justices at Westminster on the morrow of All-Souls, the plaint which is in your county court by our writ of right, between the said William Kent demandant, and Richard Allen tenant, of one messuage and twenty acres of land with the appurtenances in Dorchester; and summon by good summoners the said Richard Allen, that he be then there, to answer to the said William Kent thereof. And have you there the summoners and this writ. Witness ourself at Westminster, the tenth day of September, in the thirtieth year of our reign.

              § 4. Writ of Right, Quia Dominus Remisit Curiam.

              GEORGE the second, by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth, to the sheriff of Oxfordshire, greeting. Command Richard Allen, that he justly and without delay render unto William Kent one messuage and twenty acres of land with the appurtenances in Dorchester, which he claims to be his right and inheritance, and whereupon he complains that the aforesaid Richard unjustly him. And unless he shall so do, and if the said William shall give you security of prosecuting his claim, then summon by good summoners the said Richard, that he appear before our justices at Westminster on the morrow of All Souls, to show wherefore he has not done it. And have you there the summoners and this writ. Witness ourself at Westminster, the twentieth day of August, in the thirtieth year of our reign. Because Willoughby earl of Abingdon, the chief lord of that fee, has thereupon remised unto us his court.

              
                
                  	Pledges of Prosecution,:
                  	 John Doe.

                     Richard Roe.
                  	Summoners of the within named Richard:
                  	 John Den,

                     Richard Fen.
                

              

              § 5. The Record, with Award of Battle.

              Pleas at Westminster before Sir John Willes knight, and his brethren, justices of the bench of the lord the king at Westminster, of the term of saint Michael in the thirtieth year of the reign of the lord George the second, by the grace of God of Great Britain, France and Ireland, king, defender of the faith, etc.

              Oxon.

                to wit.} William Kent, esquire, by James Parker his attorney, demands against Richard Allen, gentleman, on messuage and twenty acres of land, with the appurtenances, in Dorchester, as his right and inheritance, by writ of the lord the king of right, because Willoughby earl of Abingdon the chief lord of that fee has now thereupon remised to the lord the king his court. And whereupon he says, that he himself was seized of the tenements aforesaid, with the appurtenances, in his demesne as of fee and right, in the time of peace, in the time of the lord George the first late king of Great Britain, by taking the esplees thereof to the value [1] [of ten shillings, and more, in rents, corn, and grass.] And that such is his right he offers [suit and good proof.] And the said Richard Allen, by Peter Jones his attorney, comes and defends the right of the said William Kent, and his seizin, when [and where it shall behoove him,] and all [that concerns it,] and whatsoever [he ought to defend,] and chiefly the tenements aforesaid with the appurtenances, as of fee and right, [namely, one messuage and twenty acres of land, with the appurtenances, in Dorchester.] And this he is ready to defend by the body of his free man, George Rumbold by name, who is present here in court ready to defend the same by his body, or in what manner soever the court of the lord the king shall consider that he ought to defend. And if any mischance should befall the said George (which God defend) he is ready to defend the same by another man, who [is bound and able to defend it.] And the said William Kent says, that the said Richard Allen unjustly defends the right of him the said William, and his seizin, etc, and all, etc, and whatsoever, etc, and chiefly of the tenements aforesaid with the appurtenances, as of fee and right, etc; because he says, that he himself was seized of the tenements aforesaid, with the appurtenances, in his demesne as of fee and right, in the time of peace, in the time of the said lord George the first late king of Great Britain, by taking the esplees thereof to the value, etc. And that such is his right, he is prepared to prove by the body of his freeman, Henry Broughton by name, who is present here in court ready to prove the same by his body, or in what manner soever the court of the lord the king shall consider that he ought to prove; and if any mischance should befall the said Henry (which God defend) he is ready to prove the same b another man, who, etc. And hereupon it is demanded of the said George and Henry, whether they are ready to make battle, as they before have waged it: who say that they are. And the same George Rumbold gives gage of defending, and the said Henry Broughton gives gage of proving; and, such engagement being given as the manner is, it is demanded of the said William Kent and Richard Allen, if they can say any thing wherefore battle ought not to be awarded in this case; who say that they cannot. Therefore it is considered , that battle be made thereon, etc. And the said George Rumbold finds pledges of battle, to wit, Paul Jenkins and Charles Carter; and the said Henry Broughton finds also pledges of battle, to wit, Reginald Read and Simon Tayler. And thereupon day is here given as well to the said William Kent as to the said Richard Allen, to wit, on the morrow of saint Martin next coming, by the assent as well of the said William Kent as of the said Richard Allen. And it is commanded that each of them then have here his champion, sufficiently furnished with competent armor as becomes him, and ready to make the battle aforesaid: and that the bodies of them in the mean time be safely kept, on peril that shall fall thereon. At which day here come as well the said William Kent as the said Richard Allen by their attorneys aforesaid, and the said George Rumbold and Henry Broughton in their proper persons likewise come, sufficiently furnished with competent armor as becomes them, ready to make the battle aforesaid, as they had before waged it. And hereupon day is further given by the court here, as well to the said William Kent as to the said Richard Allen, at Tothill near the city of Westminster in the county of Middlesex, to wit, on the morrow of the purification of the blessed virgin Mary next coming, by the assent as well of the said William as of the aforesaid Richard. And it is commanded, that each of them have then there his champion, armed in the form aforesaid, ready to make the battle aforesaid, and that their bodies in the mean time, etc. At which day here, to wit, at Tothill aforesaid, comes the said Richard Allen by his attorney aforesaid, and the said George Rumbold and Henry Broughton in their proper persons likewise come, sufficiently furnished with competent armor as becomes them, ready to make the battle aforesaid, as they before had waged it. And the said William Kent being solemnly called does not come, nor has prosecuted his writ aforesaid. Therefore it is considered , that the same William and his pledges of prosecuting, to wit, John Doe and Richard Roe, be in mercy for his false complaint, and that the same Richard go thereof without a day, etc, and also that the said Richard do hold the tenements aforesaid with the appurtenances, to him and his heirs, quit of the said William and his heirs, forever, etc.

              § 6. Trial by the Grand Assize.

              — And the said Richard Allen, by Peter Jones his attorney, comes and defends the right of the said William Kent, and his seizin, when, etc. and all, etc, and whatsoever, etc, and chiefly of the tenements aforesaid with the appurtenances, as of fee and right, etc, and puts himself upon the grand assize of the lord the king, and prays recognition to be made, whether he himself has greater right to hold the tenements aforesaid with the appurtenances to him and his heirs as tenants thereof as he now holds them, or the said William to have the said tenements with the appurtenances as he above demands them. And he tenders here in court six shillings and eight-pence to the use of the lord the now king, etc, for that, to wit, it may be inquired of the time [of the seizin alleged by the demandant.] And he therefore prays, that it may be inquired by the assize, whether the said William Kent was seized of the tenements aforesaid with the appurtenances in his demesne as of fee in the time of the said lord the king George the first, as the said William in his demand before has alleged. Therefore it is commanded the sheriff, that he summon by good summoners four lawful knights of his county, girt with swords, that they be here on the octaves of saint Hilary next coming, to make election of the assize aforesaid. The same day is given as well to the said William Kent as to the said Richard Allen, here, etc. At which day here come as well the said William Kent as the said Richard Allen; and the sheriff, to wit, Sir Adam Alstone knight now returns, that he had caused to be summoned Charles Stephens, Randal Wheler, Toby Cox, and Thomas Munday, four lawful knights of his county, girt with swords, by John Doe and Richard Roe his bailiffs, to be here at the said octaves of saint Hilary, to do as the said writ thereof commands and requires; and that he said summoners, and each of them, are mainprized by John Day and James Fletcher. Whereupon the said Charles Stephens, Randal Wheler, Toby Cox, and Thomas Munday, four lawful knights of the county aforesaid, girt with swords, being called, in their proper persons come, and, being sworn, upon their oath in the presence of the parties aforesaid chose of themselves and others twenty-four, to wit, Charles Stephens, Randal Wheler, Toby Cox, Thomas Munday, Oliver Greenway, John Boys, Charles Price, knights, Daniel Prince, William Day, Roger Lucas, Patrick Fleming, James Harris, John Richardson, Alexander Moore, Peter Payne, Robert Quin, Archibald Stuart, Bartholomew Norton, and Henry Davis, esquires, John Porter, Christopher Ball, Benjamin Robinson, Lewis Long, William Kirby, gentlemen, good and lawful men of the county aforesaid, who neither are of kin to the said William Kent nor to the said Richard Allen, to make recognition of the grand assize aforesaid. Therefore it is commanded the sheriff, that he cause them to come here from the day of Easter in fifteen days, to make the recognition aforesaid. The same day is there given to the parties aforesaid. At which day here come as well the said William Kent as the said Richard Allen, by their attorneys aforesaid, and the recognitors of the assize whereof mention is above made being called come, and certain of them, to wit, Charles Stephens, Randal Wheler, Toby Cox, Thomas Munday, Charles Price, knights, Daniel Prince, Roger Lucas, William Day, James Harris, Peter Payne, Robert Quin, Henry Davis, John Porter, Christopher Ball, Lewis Long, and William Kirby, being elected, tried, and sworn, upon their oath say, that the said William Kent has more right to have the tenements aforesaid with the appurtenances to him and his heirs, as he demands the same, than the said Richard Allen to hold the same as he now holds them, according as the said William Kent by his writ aforesaid has supposed. Therefore it is considered , that the said William Kent do recover his seizin against the said Richard Allen of the tenements aforesaid with the appurtenances, to him and his heirs, quit of the said Richard Allen and his heirs, forever: and the said Richard Allen in mercy, etc.

               

              

               

              
                Endnotes 

                [1] N. B. The clauses, between hooks, in this and the subsequent numbers of the appendix, are usually no otherwise expressed in the records than by an etc.

              

            

             

            

            

          

        

    

  












 

            
              No. II. - Proceedings on an Action of Trespass in Ejectment, by Original, in the King’s Bench↩

                 

              § 1. The Original Writ.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Berkshire, greeting. If Richard Smith shall give you security of prosecuting his claim, then put by gage and safe pledges William Stiles, late of Newbury, gentleman, so that he be before us on the morrow of All-Souls, wheresoever we shall then be in England, to show wherefore with force and arms he entered into on messuage, with the appurtenances, in Sutton, which John Rogers, esquire, has demised to the aforesaid Richard, for a term which is not yet expired, and ejected him from his said farm, and other enormities to him did, to the great damage of the said Richard, and against our peace. And have you there the names of the pledges, and this writ. Witness ourself at Westminster, the twelfth day of October, in the twenty-ninth year of our reign.

              
                
                  	Pledges of Prosecution,:  John Doe.

                     Richard Roe.
                  	The within named William Stiles is attached by pledges,:  John Den,

                     Richard Fen.
                

              

              § 2. Copy of the Declaration Against the Casual Ejector; Who Gives Notice Thereupon to the Tenant in Possession.

              Michaelmas, the 29th of king George the second.

              Berks,

                to wit. } William Stiles, late of Newbury in the said county, gentleman, was attached to answer to Richard Smith, of a plea, wherefore with force and arms he entered into one messuage, with the appurtenances, in Sutton in the county aforesaid, which John Rogers esquire demised to the said Richard Smith for a term which is not yet expired, and ejected him from his said farm, and other wrongs to him did, to the great damage of the said Richard, and against the peace of the lord the king, etc. And whereupon the said Richard by Robert Martin his attorney complains, that whereas the said John Rogers on the first day of October in the twenty-ninth year of the reign of the lord the king that now is, at Sutton aforesaid, had demised to the same Richard the tenement aforesaid, with the appurtenances, to the said Richard and his assigns, from the feast of saint Michael the archangel then last past, to the end and term of five years from thence next following and fully to be complete and ended, by virtue of which demise the said Richard entered into the said tenements, with the appurtenances, and was thereof possessed; and, the said Richard being so possessed thereof, the said William afterwards, that is to say, on the said first day of October in the said twenty-ninth year, with force and arms, that is to say, with swords, staves, and knives, entered into the said tenement, with the appurtenances, which the said John Rogers demised to the said Richard in form aforesaid for the term aforesaid which is not yet expired, and ejected the said Richard out of his said farm, and other wrongs to him did, to the great damage of the said Richard, and against the peace of the said lord the king; whereby the said Richard says, that he is injured and damaged to the value of twenty pounds. And thereupon he brings suit, etc.

              
                
                  	Martin, for the plaintiff. 

                    Peters, for the defendant.: Pledges of prosecution,:  John Doe.

                     Richard Roe.
                

              

              Mr. George Saunders,

              I am informed that you are in possession of, or claim title to, the premises mentioned in this declaration of ejectment, or to some part thereof; and I, being sued in this action as a casual ejector, and having no claim or title to the same, do advise you to appear next Hilary term in his majesty’s court of king’s bench at Westminster, by some attorney of that court, and then and there, by a rule to be made of the same court, to cause yourself to be made defendant in my stead; otherwise I shall suffer judgment to be entered against me, and you will be turned out of possession.

              Your loving friend,

                5 January, 1756.

                William Stiles.

              § 3. The Rule of Court.

              Hilary Term, in the twenty-ninth Year of King George the second.

              Berks,

                to wit. } It is ordered by the court, by the assent of both parties, and their attorneys, that George Saunders, gentleman, may be made defendant, in the place of the now defendant William Stiles, and shall immediately appear to the plaintiff’s action, and shall receive a declaration in a plea of trespass and ejectment of the tenements in question, and shall immediately plead thereto, not guilty: and, upon the trial of the issue, shall confess lease, entry, and ouster, and insist upon his title only. And if, upon trial of the issue, the said George do not confess lease, entry, and ouster, and b reason thereof the pl cannot prosecute his writ, then the taxation of costs upon such nonpros. shall cease, and the said George shall pay such costs to the plaintiff, as by the court of our lord the king here shall be taxed and adjudged for such his default in nonperformance of this rule; and judgment shall be entered against the said William Stiles, now the casual ejector, by default. And it is further ordered, that, if upon the trial of the said issue a verdict shall be given for the defendant, or if the plaintiff shall not prosecute his writ, upon any other cause, than for the not confessing lease, entry, and ouster as aforesaid, then the lessor of the plaintiff shall pay costs, if the plaintiff himself does not pay them.

              By the Court.

                

                Martin, for the plaintiff.

                Newman, for the defendant.

              § 4. The Record.

              Pleas before the lord the king at Westminster, of the term of saint Hilary, in the twenty-ninth year of the reign of the lord George the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, etc.

              Berks,

                to wit. } George Saunders, late of Sutton in the county aforesaid, gentleman, was attached to

              At which day before the lord the king, at Westminster, come the parties aforesaid by their attorneys aforesaid: upon which, the record and matters aforesaid having been seen, and by the court of the lord the king now here fully understood, and al and singular the premises having been examined, and mature deliberation being had thereupon, for that it seems to the court of the lord the king now here that the verdict aforesaid is in no wise insufficient or erroneous, and that the same ought not to be quashed, and that no new trial ought to be had of the issue aforesaid, Therefore it is considered , that the said Richard do recover against the said George his term yet to come, of and in the said tenements, with the appurtenances, and the said damages assessed by the said jury in form aforesaid, and also twenty-seven pounds six shillings and eight pence for his costs and charges aforesaid, by the court of the lord the king here awarded to the said Richard, with his assent, by way of increase; which said damages in the whole amount to twenty-nine pounds, seven shillings, and eight pence. And let the said George be taken, [until he makes fine to the lord the king.] And hereupon the said Richard by his attorney aforesaid prays a writ of the lord the king, to be directed to the sheriff of the county aforesaid, to cause him to have possession of his term aforesaid yet to come, of and in the tenements aforesaid, with the appurtenances: and it is granted unto him, returnable before the lord the king on the morrow of the holy Trinity, wheresoever he shall then be in England. At which day before the lord the king, at Westminster, comes the said Richard by his attorney aforesaid; and the sheriff, that is to say, Sir Thomas Reeve, knight, now sends, that he by virtue of the writ aforesaid to him directed, on the ninth day of June last past, did cause the said Richard to have his possession of his term aforesaid yet to come, of and in the tenements aforesaid, with the appurtenances, as he was commanded.

            

             

            

            

          

        

    

  












 

            
              No. III. - Proceedings on an Action of Debt, in the Court of Common Pleas; Removed into the King’s Bench by Writ of Error.↩

              § 1. Original.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. Command Charles Long, late of Burford, gentleman, that justly and without delay he render to William Burton two hundred pounds, which he owes him and unjustly detains, as he says. And unless he shall so do, and if the said William shall make you secure of prosecuting his claim, then summon by good summoners the aforesaid Charles, that he be before our justices at Westminster, on the octave of saint Hilary, to show wherefore he has not done it. And have you there then the summoners, and this writ. Witness ourself at Westminster, the twenty-fourth day of December, in the twenty-eighth year of our reign.

              
                
                  	Pledges of Prosecution,:  John Doe.

                     Richard Roe.
                  	Summoners of the within named Charles Long,:  Roger Morris.

                     Henry Johnson.
                

              

              § 2. Process.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. Put by gage and safe pledges Charles Long, late of Burford, gentleman, that he be before our justices at Westminster on the octave of the purification of the blessed Mary, to answer to William Burton of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains, as he says; and to show wherefore he was not before our justices at Westminster on the octave of saint Hilary, as he was summoned. And have there then the names of the pledges and this writ. Witness Sir John Willes knight, at Westminster, the twenty-third day of January in the twenty-eighth year of our reign.

              
                
                  	The within named Charles Long is attached by pledges,:  Edward Leigh.

                     Robert Tanner.
                

              

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. We command you that you distrain Charles Long, late of Burford, gentleman, by all his lands and chattels within your bailiwick, so that neither he nor any one through him may lay hands on the same, until you shall receive from us another command thereupon; and that you answer to us of the issues of the same; and that you have his body before our justices at Westminster from the day of Easter in fifteen days, to answer to William Burton of a plea, that he render to him two hundred pounds which he owes him and unjustly detains, as he says, and to hear his judgment of his many defaults. Witness Sir John Willes, knight, at Westminster, the twelfth day of February in the twenty-eighth year of our reign.

              The within-named Charles Long has nothing in my bailiwick, whereby he may be distrained.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. We command you, that you take Charles Long, late of Burford, gentleman, if he may be found in your bailiwick, and him safely keep, so that you may have his body before our justices at Westminster, from the day of Easter in five weeks, to answer to William Burton, gentleman, of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains, as he says: and whereupon you have returned to our justices at Westminster, that the said Charles has nothing in our bailiwick, whereby he may be distrained. And have you there then this writ. Witness Sir John Willes, knight, at Westminster, the sixteenth day of April in the twenty-eighth year of our reign.

              The within-named Charles Long is not found in my bailiwick.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Berkshire, greeting. We command you, that you take Charles Long, late of Burford, gentleman, if he may be found in your bailiwick, and him safely keep, so that you may have his body before our justices at Westminster, on the morrow of the holy Trinity, to answer to William Burton, gentleman, of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains, as he says: and whereupon our sheriff of Oxfordshire has made a return to our justices at Westminster, at a certain day now past, that the aforesaid Charles not found in his bailiwick; and thereupon it is testified in our said court, that the aforesaid Charles lurks, wanders, and runs about in your county. And have you there then this writ. Witness Sir John Willes, knight, at Westminster, the seventh day of May, in the twenty-eighth year of our reign.

              By virtue of this writ to me directed, I have taken the body of the within-named Charles Long; which I have ready at the day and place within contained, according as by this writ it is commanded me.

              “Or, upon the Return of Non est inventus upon the first Capias, the Plaintiff may sue out an Alias and a Pluries, and thence proceed to Outlawry; thus:

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. The command you, as formerly we commanded you, that you take Charles Long, late of Burford, gentleman, if he may be found in your bailiwick, and him safely keep, so that you may have his body before our justices at Westminster, on the morrow of the holy Trinity, to answer to William Burton, gentleman, of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains, as he says. And have you there then this writ. Witness Sir Willes, knight, at Westminster, the seventh day of May, in the twenty-eighth year of our reign.

              “The within-named Charles Long is not found in my bailiwick.

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting, The command you, as we have more than once commanded you, that you take Charles Long, late of Burford, gentleman, if he may be found in your bailiwick, and him safely keep, so that you may have his body before our justices at Westminster, from the day of the holy Trinity in three weeks, to answer to William Burton, gentleman, of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains as he says. And have you there then this writ. Witness Sir John Willes knight, at Westminster, the thirteith day of May, in the twenty-eighth year of our reign.

              “The within-named Charles Long is not found in my bailiwick.

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. We command you, that you cause Charles Long, late of Burford, gentleman, to be required from county court to county court, until according to the law and custom of our realm of England he be outlawed, if he does not appear. And if he does appear, then take him and cause him to be safely kept, so that you may have his body before our justices at Westminster, on the morrow of All Souls, to answer to William Burton, gentleman, of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains, as he says. And whereupon you have returned to our justices at Westminster, from the day of the holy Trinity in three weeks, that he is not found in your bailiwick. And have you there then this writ. Witness Sir John Willes knight, at Westminster, the eighteenth day of June, in the twenty-eighth year of our reign.

              “By virtue of this writ to me directed, at my county court held at Oxford in the county of Oxford, on Thursday the twenty-first day of June in the twenty-ninth year of the reign of the lord the king within written, the within-named Charles Long was required the first time and did not appear: and at my county court held at Oxford aforesaid, on Thursday the twenty-fourth day of July in the year aforesaid, the said Charles Long was required the second time, and did not appear: and at my county court held at Oxford aforesaid, on Thursday the twenty-first day of August in the year aforesaid, the said Charles Long was required the third time, and did not appear; and at my county court held at Oxford aforesaid, on Thursday the eighteenth day of September in the year aforesaid, the said Charles Long was required the fourth time, and did not appear: and at my county court held at Oxford aforesaid, on Thursday the sixteenth day of October in the year aforesaid, the said Charles Long, was required the fifth time, and did not appear; therefore the said Charles Long, by the judgment of the coroners of the said lord the king, of the county aforesaid, according to the law and custom of the kingdom of England, is outlawed.

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. Whereas by our writ we have lately commanded you that you should cause Charles Long, late of Burford, gentleman, to be required from county court to county court, until according to the law and custom of our realm of England he should be outlawed, if he did not appear: and if he did appear, then that you should take him and cause him to be safely kept, so that you might have his body before our justices at Westminster, on the morrow of All-Souls, to answer to William Burton, gentleman, of a plea, that he render to him two hundred pounds, which he owes him and unjustly detains, as he says: Therefore we command you, by virtue of the statute in the thirty-first year of the lady Elizabeth late queen of England made and provided, that you cause the said Charles Long to be proclaimed upon three several days according to the form of that statute; (whereof one proclamation shall be made at or near the most usual door of the church of the parish wherein he inhabits) that he render himself unto you; so that you may have his body before our justices at Westminster at the day aforesaid, to answer the said William Burton of the plea aforesaid. And have you there then this writ. Witness Sir John Willes, knight, at Westminster, the eighteenth day of June, in the twenty-eighth year of our reign.

              “By virtue of this writ to me directed, at my county court held at Oxford in the county of Oxford, on Thursday the twenty-sixth day of June in the twenty-ninth year of the reign of the lord the king within written, I caused to be proclaimed the first time; and at the general quarter sessions of the peace, held at Oxford aforesaid on Tuesday the fifteenth day of July in the year aforesaid, I caused to be proclaimed the second time; and at the most usual door of the church of Burford within-written on Sunday the third day of August in the year aforesaid, immediately after divine service, one month at the least before the within-named Charles Long was required the fifth time, I caused to be proclaimed the third time, that the said Charles Long should render himself unto me, as within it is commanded me.

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Berkshire, greeting. We command you, that you omit not by reason of any liberty of our county, but that you take Charles Long, late of Burford in the county of Oxford, gentleman, (being outlawed in the said county of Oxford, on Thursday, the sixteenth day of October last past, at the suit of William Burton, gentleman, of a plea of debt, as the sheriff of Oxfordshire aforesaid returned to out justices at Westminster on the morrow of All-Souls then next ensuing) if the said Charles Long may be found in your bailiwick; and him safely keep, so that you may have his body before our justices at Westminster from the day of saint Martin in fifteen days, to do and receive what our court shall consider concerning him in this behalf. Witness Sir John Willes, knight, at Westminster, the sixth day of November in the twenty-ninth year of our reign.

              “By virtue of this writ to me directed, I have taken the body of the within-named Charles Long; which I have ready at the day and place within-contained, according as by this writ it is commanded me.

              § 3. [1] Bill of Middlesex, and Latiat Thereupon, in the Court of King’s Bench.

              “Middlesex,

                to wit.  : The sheriff is commanded that he taken Charles Long, late of Burford in the county of Oxford, If he may be found in his bailiwick, and him safely keep, so that he may have his body before the lord the king at Westminster, on Wednesday next after fifteen days of Easter, to answer William Burton, gentlemen, of a plea of trespass: [and also to a bill of the said William against the aforesaid Charles, for two hundred pounds of debt, according to the custom of the court of the said lord the king, before the king himself to be exhibited;] and that he have there then this precept.

              “The within-named Charles Long is not found in my bailiwick.

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Berkshire, greeting. Whereas we lately commanded our sheriff of Middlesex that he should take Charles Long, late of Burford in the county of Oxford, if he might be found in his bailiwick, and him safely keep, so that he might be before us at Westminster, at a certain day now past, to answer unto William Burton, gentleman, of plea of trespass; [and also to a bill of the said William against the aforesaid Charles, for two hundred pounds of debt, according to the custom of our court, before us to the exhibited;] and our said sheriff of Middlesex at that day returned to us that the aforesaid Charles was not found in his bailiwick; whereupon on the behalf of the aforesaid William in our court before us it is sufficiently attested, that the aforesaid Charles lurks and runs about in your county: Therefore we command you, that you take him, if he maybe found in your bailiwick, and him safely keep, so that you may have his body before us at Westminster on Tuesday next after five weeks of Easter, to answer to the aforesaid William of the plea [and bill] aforesaid: and have you have you there then this writ. Witness Sir Dudley Rider, knight, at Westminster, the eighteenth day of April, in the twenty-eighth year of our reign.

              “By virtue of this writ to me directed, I have taken the body of the within-named Charles Long; which I have ready at the day and place within-contained, according as by this writ it is commanded me.

              § 4. Writ of Quo Minus in the Exchequer.

              “GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Berkshire, greeting. We command you, that you omit not by reason of any liberty of your county, but that you enter the same, and take Charles Long, late of Burford in the county of Oxford, gentleman, wheresoever he shall be found in your bailiwick, and him safely keep, so that you may have his body before the barons of our exchequer at Westminster, on the morrow of the holy Trinity, to answer William Burton our debtor of a plea, that he render to him two hundred pounds which he owes him and unjustly detains, whereby he is the less able to satisfy us the debts which he owes us at our said exchequer, as he says he can reasonably show that the same he ought to render: and have you there this writ. Witness Sir Thomas Parker, knight, at Westminster, the sixth day of May, in the twenty-eighth year of our reign.

              “By virtue of this writ to me directed, I have taken the body of the within-named Charles Long; which I have ready before the barons within-written, according as within it is commanded me.”

              § 5. Special Bail; on the Arrest of the Defendant, Pursuant to the Testatum Capias, in page xiv.

              Know all men by these presents, that we Charles Long of Burford in the county of Oxford, gentleman, Peter Hamond of Bix in the said county, yeoman, and Edward Thomlinson of Woodstock in the said county, innholder, are held and firmly bound to Christopher Jones, esquire, sheriff of the county of Berks, in four hundred pounds of lawful money of Great Britain, to be paid to the said sheriff, or his certain attorney, executors, administrators, or assigns; for which payment well and truly to be made, we bind ourselves and each of us by himself for the whole and in gross, our and every of our heirs, executors, and administrators, firmly by these presents, sealed with our seals. Dated the fifteenth day of May in the twenty-eighth year of the reign of our sovereign lord George the second by the grace of God king of Great Britain, France, and Ireland, defender of the faith, and so forth, and in the year of our Lord one thousand, seven hundred, and fifty-five.

              The condition of this obligations is such, that if the above-bounden Charles Long do appear before the justices of our sovereign lord the king at Westminster, on the morrow of the holy Trinity, to answer William Burton, gentlemen, of a plea of debt of two hundred pounds, then this obligation shall be void and of none effect, or else shall be and remain in full forece and virtue.

              
                
                  	Sealed, and delivered, being first

                    duly stamped, in the presence of

                    Henry Shaw.

                    Timothy Griffith.
                  	Charles Long. (L. S.)

                    Peter Hamond. (L. S.)

                    Edward Thomlinson. (L. S.)
                

              

              You Charles Long do acknowledge to owe unto the plaintiff four hundred pounds, and you John Rose and Peter Hamond do severally acknowledge to owe unto the same person the sum of two hundred pounds apiece, to be levied upon your several goods and chattels, lands and tenements, upon condition that, if the defendant be condemned in this action, he shall pay the condemnation, or render himself a prisoner in the Fleet for the same; and, if he fail so to do, you John Rose and Peter Hamond do undertake to do it for him,

              Trinity Term, 28 Geo. II.

              Berks,

                to wit. } On a Testatum capias against Charles Long, late of Burford in the county of Oxford, gentleman, returnable on the morrow of the holy Trinity, at the suit of William Burton, of a plea of debt of two hundred pounds;

              The bail are,

              John Rose, of Witney in the county of Oxford, esquire. Peter Hamond, of Bix in the said county, yeoman.

              Richard Price, attorney

                for the defendant. }

              The party himself in £400.

                Each of the bail in £200.

              Taken and acknowledged the twenty-eighth day of May, in the year of our Lord one thousand, seven hundred, and fifty-five, de bene esse, before me,

              Robert Grove,

                one of the commissioners.

              § 6. The Record, as Removed by Writ of Error.

              The Lord the king has given in charge to his trusty and beloved Sir John Willes, knight, his writ closed in these words: GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to our trusty and beloved Sir John Willes, knight, greeting. Because in the record, and process, and also in the giving of judgment, of the plaint which was in our court before you, and your fellows, our justices of the bench, by our writ, between William Burton, gentleman, and Charles Long, late of Burford in the county of Oxford, gentleman, of a certain debt of two hundred pounds, which the said William demands of the said Charles, manifest error has intervened, to the great damage of him the said William, as we from his complaint are informed: we, being willing that the error, if any there be, should be corrected in due manner, and that full and speedy justice should be done to the parties aforesaid in this behalf, do command you, that, if judgment thereof be given, then under your seal you do distinctly and openly send the record and process of the plaint aforesaid, with all things concerning them, and this writ; so that we may have them from the day of Easter in fifteen days, wheresoever we shall then be in England: that, the record and process aforesaid being inspected, we may cause t be done thereupon, for correcting that error, what of right and according to the law and custom of our realm of England ought to be done. Witness ourself at Westminster, the twelfth day of February, in the twenty-ninth year of our reign.

              The record and process, whereof in the said writ mention above is made, follow in these words, to wit:

              Pleas at Westminster before Sir John Willes, knight, and his brethren, justices of the bench of the lord the king at Westminster, of the term of the holy Trinity, in the twenty-eighth year of the reign of the lord George the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, etc.

              Oxon.

                to wit.} Charles Long, late of Burford in the county aforesaid, gentleman, was summoned to answer William Burton, of Yarnton in the said county, gentleman, of a plea that he render unto him two hundred pounds, which he owes him and unjustly detains [as he says.] And whereupon the said William, by Thomas Gough his attorney, complains, that whereas on the first day of December, in the year of our lord one thousand, seven hundred, and fifty-four, at Banbury in this county, the said Charles by his writing obligatory did acknowledge himself to be bound to the said William in the said sum of two hundred pounds of lawful money of Great Britain, to be paid to the said William, whenever after the said Charles should be thereto required; nevertheless the said Charles (although often required) has not paid to the said William the said sum of two hundred pounds, nor any part thereof, but hitherto altogether has refused, and does still refuse, to render the same; wherefore he says that he is injured, and has damage, to the value of ten pounds: and thereupon he brings suit, [and good proof.] And he brings here into court the writing obligatory aforesaid; which testifies the debt aforesaid in form aforesaid; the date whereof is the day and year before-mentioned. And the aforesaid Charles, by Richard Prince his attorney, comes and defends the force and injury when [and where it shall behoove him,] and craves oyer of the said writing obligatory, and it is read unto him [in the form aforesaid:] he likewise craves oyer of the condition of the said writing, and it is read unto him in these words; “The condition of this obligation is such, that if the above bounden Charles Long, his heirs, executors, and administrators, and every of them, shall and do from time to time, and at all times hereafter, well and truly stand to, obey, observe, fulfill, and keep, the award, arbitrament, order, rule, judgment, final end, and determination, of David Stiles, of Woodstock in the said county, clerk, and Henry bacon, of Woodstock aforesaid, gentleman, (arbitrators indifferently nominated and chosen by and between the said Charles Long and the abovenamed William Burton, to arbitrate, award, order, rule, judge, and determine, of all and all manner of actions, cause or causes of action, suits, plaints, debts, duties, reckonings, accounts controversies, trespasses, and demands whatsoever had, moved, or depending, or which might have been had, moved, or depending, by and between the said parties, for any matter, cause, or thing, from the beginning of the world until the day of the date hereof) which the said arbitrators shall make and publish, of or in the premises, in writing under their hands and seals, or otherwise by work of mouth, in the presence of two credible witnesses, on or before the first day of January next ensuing the date hereof; then this obligation to be void and of none effect, or else to be and remain in full force and virtue.”

              Which being read and heard, the said Charles prays leave to imparl therein here until the octave of the holy Trinity; and it is granted unto him. The same day is given to the said William Burton here, etc. At which day, to wit, on the octave of the holy Trinity, here come as well the said William Burton as the said Charles Long, by their attorneys aforesaid: and hereupon the said William prays that the said Charles may answer to his writ and count aforesaid. And the aforesaid Charles defends the force and injury, when, etc. and says, that the said William ought not to have or maintain his said action against him; because he says, that the said David Stiles and Henry Bacon, the arbitrators before named in the said condition, did not make any such award, arbitrament, order, rule, judgment, final end, or determination, of or in the premises above specified in the said condition, on or before the first day of January, in the condition aforesaid above mentioned, according to the form and effect of the said condition: and this he is ready to verify. Wherefore he prays judgment, whether the said William ought to have or maintain his said action thereof against him; [and that he may go thereof without a day.] And the aforesaid William says, that for any thing above alleged by the said Charles in pleading, he ought not to be precluded from having his said action thereof against him; because he says, that after the making of the said writing obligatory, and before the said first day of January, to wit, on the twenty-sixth day of December, in the year aforesaid, at Banbury aforesaid, in the presence of two credible witnesses, namely, John Dew of Charlbury, in the county aforesaid, and Richard Morris of Wytham, in the county of Berks, the said arbitrators undertook the charge of the award arbitrament, order, rule judgment, final end, and determination aforesaid, of and in the premises specified in the condition aforesaid; and then and there made and published their award by word of mouth in manner and form following, that is to say; The said arbitrators did award, order, and adjudge, that he the said Charles Long should forthwith pay to the said William Burton the sum of seventy-five pounds, and that thereupon al differences between them at the time of the making the said writing obligatory should finally cease and determine. And the said William further says, that although he afterwards, to wit on the sixth day of January, in the year of our Lord one thousand, seven hundred, and fifty-five, at Banbury aforesaid, requested the said Charles to pay to him the said William the said seventy-five pounds, yet (by protestation that the said Charles has not stood to, obeyed, observed, fulfilled, or kept any part of the said award, which by him the said Charles ought to have been stood to obeyed, observed, fulfilled, and kept) for further plea therein he says, that the said Charles the said seventy-five pounds to the said William has not hitherto paid: and this he is ready to verify. Wherefore he prays judgment, and his debt aforesaid, together with his damages occasioned by the detention of the said debt, to the adjudged unto him, etc. And the aforesaid Charles says, that the plea aforesaid, by him the said William in manner and form aforesaid above in his replication pleaded, and the matter in the same contained, are in no wise sufficient in law for the said William to have or maintain his action aforesaid thereupon against him the said Charles; to which the said Charles has no necessity, neither is he obliged by the law of the land, in any manner to answer: and this he is ready to verify. Wherefore, for want of a sufficient replication in this behalf, the said Charles, as aforesaid, prays judgment, and that the aforesaid William may be precluded from having his action aforesaid thereupon against him, etc. And the said Charles according to the form of the statute in that case made and provided, shows to the court here the causes of demurrer following; to wit, that it does not appear, by the replication aforesaid, that the said arbitrators made the same award in the presence of two credible witnesses on or before the said first day of January, as they ought to have done, according to the form and effect of the condition aforesaid; and that the replication aforesaid is uncertain, insufficient, and wants form. And the aforesaid William says, that the plea aforesaid by him the said William in manner and form aforesaid above in his replication pleaded, and the matter in the same contained, are good and sufficient in law for the said William to have and maintain the said action of him the said William thereupon against the said Charles; which said plea, and the matter therein contained, the said William is ready to verify and prove as the court shall award: and because the aforesaid Charles has not answered to that plea, nor has he hitherto in any manner denied the same, the said William as before prays judgment, and his debt aforesaid, together with his damages occasioned by the detention of that debt, to be adjudged unto him, etc. And because the justices here will advise themselves of and upon the premises before they give judgment thereupon a day is thereupon given to the parties aforesaid here, until the morrow of All Souls, to hear their judgment thereupon, for that the said justices here are not yet advised thereof. At which day here come as well the said Charles as the said William, by their said attorneys; and because the said justices here will farther advise themselves of and upon the premises before they give judgment thereupon, a day is farther given to the parties aforesaid here until the octave of saint Hilary, to hear their judgment thereupon, for that the said justices here are not yet advised thereof. At which day here come as well the said William Burton as the said Charles Long, by their said attorneys. Wherefore , the record and matters aforesaid having been seen, and by the justices here fully understood, and all and singular the premises being examined, and mature deliberation being had thereupon; for that it seems to the said justices here, that the said William Burton before in his replication pleaded, and the matter therein contained, are not sufficient in law, to have and maintain the action of the aforesaid William against the aforesaid Charles; therefore it is considered , that the aforesaid William take nothing by his writ aforesaid, but that he and his pledges of prosecution, to wit, John Doe and Richard Roe, be in mercy for his false complaint; and that the aforesaid Charles go thereof without a day, etc.

              Afterwards , to wit, on Wednesday next after fifteen days Easter in this same term, before the lord the king, at Westminster, comes the aforesaid William Burton, by Peter Manwaring his attorney, and says, that in the record and process aforesaid, and also in the giving of the judgment in the plaint aforesaid, it is manifestly erred in this; to wit, that the judgment aforesaid was given in form aforesaid for the said Charles Long against the aforesaid William Burton, where by the law of the land judgment should have been given for the said William Burton against the said Charles Long to be before the said lord the king, to hear the record and process aforesaid: and it is granted unto him: by which the sheriff aforesaid is commanded that by good [and lawful men of his bailiwick] he cause the aforesaid Charles Long to know, that he be before the lord the king from the day of Easter in five weeks, wheresoever [he shall then be in England,] to hear the record and process aforesaid, if [it shall have happened that in the same any error shall have intervened;] and farther [to do and receive what the court of the lord the king shall consider in this behalf.] The same day is given to the aforesaid William Burton. At which day before the lord the king, at Westminster, comes the aforesaid William Burton, by his attorney aforesaid: and the sheriff returns, that by virtue of the writ aforesaid to him directed he had caused the said Charles Long to know, that he be before the lord the king at the time aforesaid in the said writ contained, by John Den and Richard Fen, good, etc; as by the same writ was commanded him: which said Charles Long, according to the warning given him in this behalf, here comes by Thomas Webb his attorney. Whereupon the said William says, that in the record and process aforesaid, and also in the giving of the judgment aforesaid, it is manifestly erred, alleging the error aforesaid by him in the form aforesaid alleged, and prays, that the judgment aforesaid for the error aforesaid, and other, in the record and process aforesaid being, may be reversed, annulled, and entirely for nothing esteemed, and that the said Charles may rejoin to the errors aforesaid, and that the court of the said lord the king here may proceed to the examination as well of the record and process aforesaid, as of the matter aforesaid above for error assigned. An d the said Charles says, that neither in the record and process aforesaid, nor in the giving of the judgment aforesaid, in any thing is there erred: and he prays in like manner that the court of the said lord the king here may proceed to the examination as well of the record and process aforesaid, as of the matters aforesaid above for error assigned. And because the court of the lord the king here is not yet advised what judgment to give of and upon the premises, a day is thereof given of the parties aforesaid until the morrow of the holy Trinity, before the lord the king, wheresoever he shall then be in England, to hear their judgment of and upon the premises, for that the court of the lord the king here is not yet advised thereof. At which day before the lord the king, at Westminster, come the parties aforesaid by their attorneys aforesaid: Whereupon , as well the record and process aforesaid, and the judgment thereupon given, as the matters aforesaid by the said William above for error assigned, being seen, and by the court of the lord the king here being fully understood, and mature deliberation being thereupon had, for that it appears to the court of the lord the king here, that in the record and process aforesaid, and also in the giving of the judgment aforesaid, it is manifestly erred, therefore it is considered , that the judgment aforesaid, for the error aforesaid, and other, in the record and process aforesaid, be reversed, annulled, and entirely for nothing esteemed; and that the aforesaid William recover against the aforesaid Charles his debt aforesaid, and also fifty pounds for his damages which he has sustained, as well on occasion of the detention of the said debt, as for his costs and charges unto which he has been put about his suit in this behalf, to the said William with his consent by the court of the lord the king here adjudged. And the said Charles in mercy.

              § 7. Process of Execution.

              GEORGE the second by the grace of God Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. We command you, that you take Charles Long, late of Burford, gentleman, if he may be found in your bailiwick, and him safely keep, so that you may have his body before us in three weeks from the day of the holy Trinity, wheresoever we shall then be in England, to satisfy William Burton for two hundred pounds debt, which the said William Burton has lately recovered against him in our court before us, and also fifty pounds, which were adjudged in our said court before us, to the said William Burton, for his damages which he has sustained, as well by occasion of the detention of the said debt, as for his costs and charges to which he has been put about his suit in this behalf, whereof the said Charles Long is convicted, as it appears to us of record: and have you there then this writ. Witness Sir Thomas Denison, [2] knight, at Westminster, the nineteenth day of June in the twenty-ninth year of our reign.

              By virtue of this writ to me directed, I have taken the body of the within-named Charles Long; which I have ready before the lord the king, at Westminster, at the day within-written, as within it is commanded me.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland king, defender of the faith, and so forth; to the sheriff of Oxfordshire, greeting. We command you, that of the goods and chattels within your bailiwick of Charles Long, late of Burford, gentleman, you cause to be made two hundred pounds debt, which William Burton lately in our court before us at Westminster has recovered against him, and also fifty pounds, which were adjudged in our court before us to the said William, for his damages which he has sustained, as well by occasion of the detention of his said debt, as for his costs and charges to which he has been put about his suit in this behalf, whereof the said Charles Long is convicted, as it appears to us of record: and have that money before us in three weeks from the day of the holy Trinity, wheresoever we shall then be in England, to render to the said William of his debt and damages aforesaid: and have there then this writ. Witness Sir Thomas Denison, knight, at Westminster, the nineteenth day of June, in the twenty-ninth year of our reign.

              By virtue of this writ to me directed, I have caused to be made of the goods and chattels of the within-written Charles Long two hundred and fifty pounds; which I have ready before the lord the king at Westminster at the day within-written, as it is within commanded me.

               

              

               

              
                Endnotes 

                [1] Note, that § 3. and § 4, are the usual method of process, to compel an appearance, in the courts of king’s bench, and exchequer; in which the practice of those courts does principally differ from that of the court of common pleas: the subsequent stages of proceeding being nearly alike in them all.

                [2] The senior puisnè justice: there being no chief justice that term.
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            BOOK THE FOURTH.

              OF PUBLIC WRONGS

            
              [IV-1]

              CHAPTER THE FIRST.

                Of the Nature of Crimes; and Their Punishment↩

              WE are now arrived at the fourth and last branch of these commentaries; which treats of public wrongs, or crimes and misdemeanors. For we may remember that, in the beginning of the preceding volume, [1] wrongs were divided into sorts or species; the one private, and the other public. Private wrongs, which are frequently termed civil injuries, were the subject of that entire book: we are now therefore, lastly, to proceed to the consideration of public wrongs, or crimes and misdemeanors; with the means of their prevention and punishment. In the pursuit of which subject I shall consider, in the first place, the general nature of crimes and punishments; secondly, the persons capable of committing crime; thirdly, their several degrees of guilt, as principals or accessories; fourthly, the several species of crimes, with the punishment annexed to each by the laws of England; fifthly, the means of preventing their perpetration; and, sixthly, the method of inflicting those punishments, which the law has annexed to each several crime and misdemeanor.

              FIRST, as to the general nature of crimes and their punishment: the discussion and admeasurement of which forms in every country the code of criminal law; or, as it is more usually denominated with us in England, the doctrine of the pleas of the crown: so called, because the king, in whom centers the majesty of the whole community, is supposed by the law to be the person injured by every infraction of the public right belonging to that community, and is therefore in all cases the proper prosecutor for every public offense. [2] 

              THE knowledge of this branch of jurisprudence, which teaches the nature, extent, and degrees of every crime, and adjust to it its adequate and necessary penalty, is of the utmost importance to every individual in the state, For (as a very great master of the crown law [3] has observed upon a similar occasion) no rank or elevation in life, no uprightness of heart, no prudence or circumspection of conduct, should tempt a man to conclude, that he many not at some time or other be deeply interested in these researches. The infirmities of the best among us, the vice and ungovernable passions of other, the instability of all human affairs, and the numberless unforeseen events, which the compass of a day may bring forth, will teach us (upon a moment’s reflection) that to know with precision what the laws of our country have forbidden, and the deplorable consequences to which a willful disobedience may expose us, is a matter of universal concern.

              IN proportion to the importance of the criminal law, ought also to be the care and attention of the legislature in properly forming and enforcing it. It should be founded upon principles that are permanent, uniform, and universal; and always conformable to the dictates of truth and justice, the feelings of humanity, and the indelible rights of mankind: though it sometimes (provided there be no transgression of these eternal boundaries) may modified, narrowed, or enlarged, according to the local or occasional necessities of the state which it is meant to govern. And yet, either from a want of attention to these principles in the first concoction of the laws, and adopting in their stead the impetuous dictates of avarice, ambition, and revenge; from retaining the discordant political regulations, which successive conquerors or factions have established, in the various revolutions of government; from giving a lasting efficacy to sanctions that were intended to be temporary, and made (as lord Bacon expresses it) merely upon the spur of the occasion; or from, lastly, too hastily employing such means as are greatly disproportionate to their end, in order to check the progress of some very prevalent offense; from, or from all, of these causes it has happened, that the criminal law is in every country of Europe more rude and imperfect than the civil. I shall not here enter into any minute inquiry concerning the local constitutions of other nations; the inhumanity and mistaken policy of which have been sufficiently pointed out by ingenious writers of their own. [4] But even with us in England, where our crown-law is with justice supposed to be more nearly advanced to perfection; where crimes are more accurately defined, and penalties less uncertain and arbitrary; where all our accusations are public, and our trials in the face of the world; where torture is unknown, and every delinquent is judged by such of his equals, against whom he can form no exception nor even a personal dislike; — even here we shall occasionally find room to remark some particulars, that seem to want revision and amendment. These have chiefly arisen from too scrupulous an adherence to some rules of the ancient common law, when the reasons have ceased upon which those rules were founded; from not repealing such of the old penal laws as are either obsolete or absurd; and from too little care attention in framing and passing new ones. The enacting of penalties, to which a whole nation shall be subject, ought not to be left as a matter of indifference to the passions or interests of a few, who upon temporary motives may prefer or support such a bill; but be calmly and maturely considered by persons, who know what provisions the law has already made to remedy the mischief complained of, who can from experience foresee the probable consequences of those which are now proposed, and who will judge without passion or prejudice how adequate they are to the evil. It never usual in the house of peers even to read a private bill, which may affect the property of an individual, without first referring it to some of the learned judges, and hearing their report thereon. [5] And surely equal precaution is necessary, when laws are to be established, which may affect the property, liberty, and perhaps even lives, of thousands. Had such a reference taken place, it is impossible that in the eighteenth century it could ever have been made a capital crime, to break down (however maliciously) the mound of a fishpond, whereby any fish shall escape; or cut down a cherry tree in an orchard. [6] Were even a committee appointed but once in an hundred years to revise the criminal law, it could not have continued to this hour a felony without benefit of clergy, to be seen for one month in the company of persons who call themselves, or are called, Egyptians. [7] 

              IT is true, that these outrageous penalties, being seldom or never inflicted, are hardly known to be law by the public: but that rather aggravates the mischief, by laying a snare for the unwary. Yet they cannot but occur to the observation of any one, who has undertaken the task of examining the great outlines of the English law, and tracing them up to their principles: and it is the duty of such a one to hint them with decency to those, whose abilities and stations enable them to apply the remedy. Having therefore premised this apology for some of the ensuing remarks, which might otherwise seem to favor of arrogance, I proceed now to consider (in the first place) the general nature of crimes.

              1. A CRIME, or misdemeanor, is an act committed, or omitted, in violation of a public law, either forbidding or commanding it. This general definition comprehends both crimes and misdemeanors; which, properly speaking, are mere synonymous term: though, in common usage, the word, “crimes,” is made to denote such offenses as are of a deeper and more atrocious dye; while smaller faults, and omissions of less consequence, are comprised under the gentler name of “misdemeanors” only.

              THE distinction of public wrongs from private, of crimes and misdemeanors from civil injuries, seems principally to consist in this: that private wrongs, or civil injuries, are an infringement or privation of the civil rights which belong to individuals, considered merely as individuals; public wrongs, or crimes and misdemeanors, are a breach and violation of the public rights and duties, due to the whole community, considered as community, in its social aggregate capacity. As if I detain a field from another man, to which the law has given him a right, this is a civil injury, and not a crime; for here only the right of an individual is concerned, and it is immaterial to the public, which of us is in possession of the land: but treason, murder, and robbery are properly ranked among crimes; since, besides the injury done to individuals, they strike at the very being of society; which cannot possibly subsist, where actions of this sort are suffered to escape with impunity.

              IN all cases the crime includes an injury: every public offense is also a private wrong, and somewhat more; it affects the individual, and it likewise affects the community. Thus treason in imagining the king’s death involves in it conspiracy against an individual, which is also a civil injury: but as this species of treason in its consequences principally tends to the dissolution of government, and the destruction thereby of the order and peace of society, this denominates it a crime of the highest magnitude. Murder is an injury to the life of an individual; but the law of society considers principally the loss which the state sustains by being deprived of a member, and the pernicious example thereby set, for others to do the like. Robbery may be considered in the same view: it is an injury to private property; but, were that all, a civil satisfaction in damages might atone for it: the public mischief is the thing, for the prevention of which our laws have made it a capital offense. In these gross and atrocious injuries the private wrong is swallowed up in the public: we seldom hear any mention made of satisfaction to the individual; the satisfaction to the community being so very great. And indeed, as the public crime is not otherwise avenged than by forfeiture of life and property, it is impossible afterwards to make any reparation for the private wrong; which can only be had from the body or goods of the aggressor. But there are crimes of an inferior nature, in which the public punishment is not so severe, but it affords room for a private compensation also: and herein the distinction of crimes from civil injuries is very apparent. For instance; in the case of battery, or beating another, the aggressor may be indicted for this at the suit of the king, for disturbing the public peace, and be punished criminally by fine and imprisonment: and the party beaten may also have his private remedy by action of trespass for the injury, which he in particular sustains, and recover a civil satisfaction in damages. So also, in case of a public nuisance, as digging a ditch across a highway, this is punishable by indictment, as a common offense to the whole kingdom and all his majesty’s subjects: but if any individual sustains any special damage thereby, as laming his horse, breaking his carriage, or the like, the offender may be compelled to make ample satisfaction, as well for the private injury, as for the public wrong.

              UPON the whole we may observe, that in taking cognizance of all wrongs, or unlawful acts, the law has a double view: viz. not only to redress the party injured, by either restoring to him his right, if possible; or by giving him an equivalent; the manner of doing which was the object of our inquiries in the preceding book of these commentaries: but also to secure to the public the benefit of society, by preventing or punishing every breach and violation of those laws, which the sovereign power has thought proper to establish, for the government and tranquility of the whole. What those breaches are, and how prevented or punished, are to be considered in the present book.

              II. THE nature of crimes and misdemeanors in general being thus ascertained and distinguished, I proceed in the next place to consider the general nature of punishments: which are evils or inconveniences consequent upon crimes and misdemeanors; being devised, denounced, and inflicted by human laws, in consequence of disobedience or misbehavior in those, to regulate whose conduct such laws were respectively made. And herein we will briefly consider the power, the end, and the measure of human punishment.

              1. AS to the power of human punishment, or the right of the temporal legislator to inflict discretionary penalties for crimes and misdemeanors. [8] It is clear, that the right of punishing crimes against the law of nature, as murder and the like, is in a state of mere nature vested in every individual. For it must be vested in somebody; otherwise the laws of nature would be vain and fruitless, if none were empowered to put them in execution: and if that power is vested in any one, it must also be vested in all mankind; since all are by nature equal. Whereof the first murderer Cain was so sensible, that we find him [9] expressing his apprehensions, that whoever should find him would slay him. In a state of society this right is transferred from individuals to the sovereign power; whereby men are prevented from being judges in their own causes, which is one of the evils that civil government was intended to remedy. Whatever power therefore individuals had of punishing offenses against the law of nature, that is now vested in the magistrate alone; who bears the sword of justice by the consent of the whole community. And to this precedent natural power of individuals must be referred that right, which some have argued to belong to every state, (though, in fact, never exercised by any) of punishing not only their own subjects, but also foreign ambassadors, even with death itself; in case they have offended, not indeed against the municipal laws of the country, but against the divine laws of nature, and become liable thereby to forfeit their lives for their guilt. [10] 

              AS to offenses merely against the laws of society, which are only mala prohibita [wrong because prohibited], and not mala in se [wrong in itself]; the temporal magistrate is also empowered to inflict coercive penalties for such transgressions: and this by the consent of individuals; who, in forming societies, did either tacitly or expressly invest the sovereign power with a right making laws, and of enforcing obedience to them when made, by exercising, upon their nonobservance, severities adequate to the evil. The lawfulness therefore of punishing such criminals is founded upon this principle, that the law by which they suffer was by their own consent; it is part to the original contract into which they entered, when first they engaged in society; it was calculated for, and has long contributed to, their own security.

              THIS right therefore, being thus conferred by universal consent, gives to the state exactly the same power, and no more, over all its members, as each individual member had naturally over himself or others. Which has occasioned some to doubt, how far a human legislature ought to inflict capital punishments for positive offenses; offenses against municipal law only, and not against the law of nature; since no individual has, naturally, a power of inflicting death upon himself or other for actions in themselves indifferent. With regard to offenses mala in se, capital punishments are in some instances inflicted by the immediate command of God himself to all mankind; as, in the case murder, by the precept delivered to Noah, their common ancestor and representative, [11] “whoso sheds man’s blood, by man shall his blood be shed.” In other instances they are inflicted after the example of the creator, in his positive code of laws for the regulation of the Jewish republic; as in the case of the crime against nature. But they are sometimes inflicted without such express warrant or example, at the will and discretion of the human legislature; as for forgery, for robbery, and sometimes for offenses of a lighter kind. Of these we are principally to speak: as these crimes are, none of them, offenses against natural, but only against social, rights; not even robbery itself, unless it be a robbery from one’s person: all others being an infringement of that right of property, which, as we have formerly seen, [12] owes its origin not to the law of nature, but merely to civil society.

              THE practice of inflicting capital punishments, for offenses of human institution, is thus justified by that great and good man, Sir Matthew Hale: [13] “when offenses grow enormous, frequent, and dangerous to a kingdom or state destructive or highly pernicious to civil societies, and to the great insecurity and danger of the kingdom or its inhabitants, severe punishment and even death itself is necessary to be annexed to laws in many cases by the prudence of lawgivers.” It is therefore the enormity, or dangerous tendency, of the crime that alone can warrant any earthly legislature in putting him to death that commits it. It is not its frequency only, or the difficulty of otherwise preventing it, that will excuse our attempting to prevent it by a wanton effusion of human blood. For, though the end of punishment is to deter men from offending, it never can follow from thence, that it is lawful to deter them at any rate and by any means; since there may be unlawful methods of enforcing obedience even to the justest laws. Every humane legislator will be therefore extremely cautious of establishing laws that inflict the penalty of death, especially for slight offenses, or such as are merely positive. He will expect a better reason for his so doing, than that loose one which generally is given; that it is found by former experience that no lighter penalty will be effectual. For is it found upon farther experience, that capital punishments are more effectual? Was the vast territory of all the Russias worse regulated under the late empress Elizabeth, than under her sanguinary predecessors? Is it now, under Catherine II, less civilized, less social, less secure? And yet we are assured, that neither of these illustrious princesses have throughout their whole administration, inflicted the penalty of death: and latter has, upon, full experience of its being useless, nay even pernicious, given orders for abolishing it entirely throughout her extensive dominions. [14] But indeed, were capital punishments proved by experience to be a sure and effectual remedy, that would not prove the necessity (upon which the justice and propriety depend) of inflicting them upon all occasions when other expedients fail. I fear this reasoning would extend a great deal too far. For instance, the damage done to our public roads by loaded wagons is universally allowed, and many laws have been made to prevent it; none which have hitherto proved effectual. But it does not therefore follow, that it would be just for the legislature to inflict death upon every obstinate carrier, who defeats or eludes the provisions of former statutes. Where the evil to be prevented is not adequate to the violence of the preventive, a sovereign that thinks seriously can never justify such a law to the dictates of conscience and humanity. To shed the blood of our fellow creature is a matter that requires the greatest deliberation, and the fullest conviction of our own authority: for life is the immediate gift of God to man; which neither he can resign, nor can it be taken from him, unless by the command or permission of him who gave it; either expressly revealed, or collected from the laws of nature or society by clear and indisputable demonstration.

              I WOULD not be understood to deny the right of the legislature in any country to enforce its own laws by the death of the transgressor, though persons of some abilities have doubted it; but only to suggest a few hints for the consideration of such as are, or may hereafter become, legislators. When a question arises, whether death may be lawfully inflicted for this or that transgression, the wisdom of the laws must decide it: and to this public judgment or decision all private judgments must submit; else there is an end of the principle of all society and government. The guilt of blood if any, must lie at their doors, who misinterpret the extent of their warrant; and not at the doors of the subject, who is bound to receive the interpretations, that are given by the sovereign power.

              2. As to the end, or final cause of human punishments. This is not by way of atonement or expiation for the crime committed; for that must be left to the just determination of the supreme being: but as a precaution against future offenses of the same kind. This is effected three ways: either by the amendment of the offender himself; for which purpose all corporal punishments, fines, and temporary exile or imprisonment are inflicted: or, by deterring others by the dread of his example from offending in the like way, ” ut poena (as Tully [15] expresses it) ad paucos, metus ad omnes perveniat “ [“that few may suffer, but all may dread punishment”]; which gives rise to all ignominious punishments, and to such executions of justice as are open and public: or, lastly, by depriving the party injuring of the power to do future mischief; which is effected by either putting him to death, or condemning him to perpetual confinement, slavery, or exile. The same one end, of preventing future crimes, is endeavored to be answered by each of these three species of punishment. The public gains equal security, whether the offender himself be amended by wholesome correction; or he be disabled from doing any farther harm: and if the penalty fails of both these effects, as it may do, still the terror of his example remains as a warning to other citizens. The method however of inflicting punishment ought always to be proportioned to the particular purpose it is meant to serve, and by no means to exceed it: therefore the pains of death, and perpetual disability by exile, slavery, or imprisonment, ought never to be inflicted, but when the offender appears incorrigible: which may be collected either from a repetition of minuter offenses; or from the perpetration of some one crime of deep malignity, which itself demonstrates a disposition without hope or probability of amendment and in such cases it would be cruelty to the public, to defer the punishment of such criminal, till he had an opportunity of repeating perhaps the worst of villainies.

              3. AS to the measure of human punishments. From what has been observed in the former articles we may collect, that the quantity of punishment can never be absolutely determined by any standing invariable rule; but it must be left to the arbitration of the legislature to inflict such penalties as are warranted by the laws of nature and society, and such as appear to be the best calculated to answer the end of precaution against future offenses.

              HENCE it will be evident, that what some have so highly extolled for its equity, the lex talionis or law of retaliation, can never be in all cases an adequate or permanent rule of punishment. In some cases indeed it seems to be dictated by natural reason; as in case of conspiracies to do an injury, or false accusations of the innocent: to which we may add that law of the Jews and Egyptians, mentioned by Josephus and Diodorus Siculus, that whoever without sufficient cause was found with any mortal poison in his custody, should himself be obliged to take it. But, in general, the difference of persons, place, time provocation, or other circumstances, may enhance or mitigate the offense; and in such cases retaliation can never be proper measure of justice. If a nobleman strikes a peasant, all mankind will see, that if a court of justice awards a return of the blow, it is more than a just compensation. On the other hand, retaliation may sometimes be too easy a sentence; as, if a man maliciously should put out the remaining eye him who had lost one before, it is too slight a punishment for the maimer to lose only one of his: and therefore the law of the Locrians, which demanded an eye for an eye, was in this instance judiciously altered; by decreeing, in imitation of Solon’s law, [16] that he who struck out the eye a one-eyed man, should lose both his own in return. Besides, there are many crimes, that will in no shape admit of these penalties, without manifest absurdity and wickedness. Theft cannot be punished by theft, defamation by defamation, forgery by forgery, adultery by adultery, and the like. And we may add, that those instances, wherein retaliation appears to be used, even by the divine authority, do not really proceed upon the rule of exact retribution, by doing to the criminal the same hurt he has done to his neighbor, and no more; but this correspondence between the crime and punishment is barely a consequence from some other principle. Death is ordered to be punished with death; not because one is equivalent to the other, for that would be expiation, and not punishment. Nor is death always an equivalent for death: the execution of a needy decrepit assassin is poor satisfaction or the murder of a nobleman in the bloom of his youth, and full enjoyment of his friends, his honors, and his fortune. But the reason upon which this sentence is grounded seems to be, that this is the highest penalty that man can inflict, and tends most to the security of the world; by removing one murderer from the earth, and setting a dreadful example to deter others: so that even this grand instance proceeds upon other principles than those of retaliation. And truly, if any measure of punishment is to be taken from the damage sustained by the sufferer, the punishment ought rather to exceed than equal the injury: since it seems contrary to reason and equity, that the guilty (if convicted) should suffer no more than the innocent has done before him; especially as the suffering of the innocent is past and irrevocable, that of the guilty is future, contingent, and liable to be escaped or evaded. With regard indeed to crimes that are incomplete, which consist merely in the intention, and are not yet carried into act, as conspiracies and the like; the innocent has a chance to frustrate or avoid the villainy, as the conspirator has also a chance to escape his punishment: and this may be one reason why the lex talionis is more proper to be inflicted, if at all, for crimes that consist in intention, than for such as are carried into act. It seems indeed consonant to natural reason, and has therefore been adopted as a maxim by several theoretical writers, [17] that the punishment, due to the crime of which one falsely accuses another, should be inflicted on the perjured informer. Accordingly, when it was once attempted to introduce into England the law of retaliation, it was intended as a punishment of such only as preferred malicious accusations against others; it being enacted by statute 37 Edw. III. c. 18. that such as preferred any suggestions to the king’s great council should put in sureties of taliation; that is, to incur the same pain that the other should have had, in case the suggestion were found untrue. But, after one year’s experience, this punishment of taliation was reject, and imprisonment adopted in its stead. [18] 

              But though from what has been said it appears, that there cannot be any regular or determinate method of rating the quantity of punishments for crimes, by any one uniform rule; but they must be referred to the will and discretion of the legislative power: yet there are some general principles, drawn from the nature and circumstances of the crime, that may be of some assistance in allotting it an adequate punishment.

              AS, first, with regard to the object of it: for the greater and more exalted the object of an injury is, the more care should be taken to prevent that injury, and of course under this aggravation the punishment should be more severe. Therefore treason in conspiring the king’s death is by the English law punished with greater rigor than even actually killing any private subject. And yet, generally, a design to transgress is not so flagrant an enormity, as the actual completion of that design. For evil, the nearer we approach it, is the more disagreeable and shocking; so that it requires more obstinacy in wickedness to perpetrate an unlawful action, than barely to entertain the thought of it: and it is an encouragement to repentance and remorse, even till the last stage of any crime, that it never is too late to retract; and that if a man stops even here, it is better for him than if he proceeds: for which reasons an attempt to rob, to ravish, or to kill, is far less penal than the actual robbery, rape, or murder. But in the case of a conspiracy, the object whereof is the king’s majesty, the intention will deserve the highest degree of severity: not because the intention is equivalent to the act itself; but because the greatest rigor is no more than adequate to a treasonable purpose of the heart, and there is no greater to inflict upon the actual execution itself.

              AGAIN: the violence of passion, or temptation, may sometimes alleviate a crime; as theft, in case of hunger, is far more worthy of compassion, than when committed through avarice, or to supply one in luxurious excesses. To kill a man upon sudden and violent resentment is less penal, than upon cool deliberate malice. The age, education, and character of the offender; the repetition (or otherwise) of the offense; the time, the place, the company wherein it was committed; all these, and a thousand other incidents, may aggravate or extenuate the crime. [19] 

              FARTHER: as punishments are chiefly intended for the prevention of future crimes, it is but reasonable that among crimes of different natures those be most severely punished, which are the most destructive of the public safety and happiness: [20] and, among crimes of an equal malignity, those which a man has the most frequent and easy opportunities of committing, which cannot be so easily guarded against as others, and which therefore the offender has the strongest inducement to commit: according to what Cicero observes, [21] ” ea sunt animadvertenda peccata maxime, quae difficillime praecaventur.” [“Offences should be most severely punished which are most difficult to guard against."] Hence it is, that for a servant to rob his master is in more cases capital, than for a stranger: if a servant kills his master, it is a species of treason; in another it is only murder: to steal a handkerchief, or other trifle, privately from one’s person, is made capital; but to carry off a load of corn from an open field, though of fifty times greater value, is punished with transportation only. And in the island of Man, this rule was formerly carried so far, that to take away a horse or an ox was there no felony, but a trespass; because of the difficulty in that little territory to conceal them or carry them off: but to steal a pig or a fowl, which is easily done, was a capital misdemeanor, and the offender was punished with death. [22] 

              LASTLY, as a conclusion to the whole, we may observe that punishments of unreasonable severity, especially when indiscriminately inflicted, have less effect in preventing crimes, and amending the manners of a people, than such as are more merciful in general, yet properly intermixed with due distinctions of severity. It is the sentiment of an ingenious writer, who seems to have well studied the springs of human action, [23] that crimes are more effectually prevented by the certainty, than by the severity, of punishment. For the excessive severity of laws (says Montesquieu [24]) hinders their execution: when the punishment surpasses all measure, the public will frequently out of humanity prefer impunity to it. Thus the statute 1 Mar. St.1.c.1.recites in its preamble, “that the state of every king consists more assuredly in the love of the subject towards their prince, than in the dread of laws made with rigorous pains; and that laws made for the preservation of the commonwealth without great penalties are more often obeyed and kept, than laws made with extreme punishments.” Happy had it been for the nation, if the subsequent practice of that deluded princess in matters of religion, had been correspondent to these sentiments of herself and parliament, in matters of state and government! We may farther observe that sanguinary laws are a bad symptom of the distemper of any state, or at least of its weak constitution. The laws of the Roman kings, and the twelve tables of the decemviri, were full of cruel punishments: the Porcian law, which exempted all citizens from sentence of death, silently abrogated them all. In this period the republic flourished: under the emperors severe punishments were revived; and then the empire fell.

              IT is moreover absurd and impolitic to apply the same punishment to crimes of different malignity. A multitude of sanguinary laws (besides the doubt that may be entertained concerning the right of making them) do likewise prove a manifest defect either in the wisdom of the legislative, or the strength of the executive power. It is a kind of quackery in government, and argues a want of solid skill, to apply the same universal remedy, the ultimum supplicium, to every case of difficulty. It is, it must be owned, much easier to extirpate than to amend mankind: yet that magistrate must be esteemed both a weak and a cruel surgeon, who cuts off limb, which through ignorance or indolence he will not attempt to cure. It has been therefore ingeniously proposed, [25] that in every state a scale of crimes should be formed, with a corresponding scale of punishments, descending from the greatest to the least: but, if that be too romantic an idea, yet at last a wise legislator will mark the principal divisions, and not assign penalties of the first degree to offenses of an inferior rank. Where men see no distinction made in the nature and gradations of punishment, the generality will be led to conclude there is no distinction in the guilt. Thus in France the punishment of robbery, either with or without murder, is the same: [26] hence it is, that thought perhaps they are therefore subject to fewer robberies, yet they never rob but they also murder. In China murderers are cut to pieces, and robbers not: hence in that country they never murder on the highway, though they often rob. And in England, besides the additional terrors of speedy execution, and a subsequent exposure or dissection, robbers have a hope of transportation, which seldom is extended to murderers. This has the same effect here as in China: in preventing frequent assassination and slaughter.

              YET, though in this instance we may glory in the wisdom of the English law, we shall find it more difficult to justify the frequency of capital punishment to be found therein; inflicted (perhaps inattentively) by a multitude of successive independent statutes, upon crimes very different in their natures. It is a melancholy truth, that among the variety of actions which men are daily liable to commit, no less than an hundred and sixty have been declared by act of parliament [27] to be felonies without benefit of clergy; or, in other words, to be worthy of instant death. So dreadful a list, instead of diminishing, increases the number of offenders. The injured, through compassion, will often forbear to prosecute: juries, through compassion, will sometimes forget their oaths, and either acquit the guilty or mitigate the nature of the offense: and judges, through compassion, will respite one half of the convicts, and recommend them to the royal mercy. Among so many chances of escaping, the needy or hardened offender overlooks the multitude that suffer; he boldly engages in some desperate attempt, to relieve his wants or supply his vices; and, if unexpectedly the hand of justice overtakes him, he deems himself peculiarly unfortunate, in falling at last a sacrifice to those laws, which long impunity has taught him to contemn.
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              [IV-20]

              CHAPTER THE SECOND.

                Of the Persons Capable of Committing Crimes↩

              HAVING, in the preceding chapter, considered in general the nature of crimes, and punishments, we are next led, in the order of our distribution, to inquire what persons are, or are not, capable of committing crimes; or, which is all one, who are exempted from the censures of the law upon the commission of those acts, which in other persons would be severely punished. In the process of which inquiry, we must have recourse to particular and special exceptions: for the general rule is, that no person shall be excused from punishment for disobedience to the laws of his country, excepting such as are expressly defined and exempted by the laws themselves.

              ALL the several pleas and excuses, which protect the committer of a forbidden act from the punishment which is otherwise annexed thereto, may be reduced to this single consideration, the want or defect of will. An involuntary act, as it has no claim to merit, so neither can it induce any guilt: the concurrence of the will, when it has its choice either to do or to avoid the fact in question, being the only thing that renders human actions either praiseworthy or culpable. Indeed, to make a complete crime, cognizable by human laws, there must be both a will and an act. For though, in foro conscientiae [in the court of conscience], a fixed design or will to do an unlawful act is almost as heinous as the commission of it, yet, as no temporal tribunal can search the heart, or fathom the intentions of the mind, otherwise than as they are demonstrated by outward action, it therefore cannot punish for what it cannot know. For which reason in all temporal jurisdictions an overt act, or some open evidence of an intended crime, is necessary, in order to demonstrate the depravity of the will, before the man is liable to punishment. And, as a vicious will without a vicious act is no civil crime, so on the other hand, an unwarrantable act without a vicious will is no crime at all. So that to constitute a crime against human laws, there must be, first, a vicious will; and, secondly, an unlawful act consequent upon such vicious will.

              NOW there are cases, in which will does not join with the act: 1. Where there is a defect of understanding. For where there is no discernment, there is no choice; and where there in on choice, there can be no act of the will, which is nothing else but a determination of one’s choice, to do or to abstain from a particular action: he therefore, that has no understanding, can have no will guide his conduct. 2. Where there is understanding and will sufficient, residing in the party; but not called forth and exerted at the time of the action done: which is the case of all offenses committed by chance or ignorance. Here the will sits neuter; and neither concurs with the act, nor disagrees to it. 3. Where the action is constrained by some outward force and violence. Here the will counteracts the deed; and is so far from concurring with, that loathes and disagrees to, what the man is obliged to perform. It will be the business of the present chapter briefly to consider all the several species of defect in will, as they fall under some one or other of these general heads: as infancy, idiocy, lunacy, and intoxication, which fall under the first class; misfortune, and ignorance, which may be referred to the second; and compulsion or necessity, which may properly rank in the third.

              1. FIRST, we will consider the case of infancy, or nonage; which is a defect of the understanding. Infants, under the age of discretion, ought not to be punished by any criminal prosecution whatever. [1] What the age of discretion is, in various nations is matter of some variety. The civil law distinguished the age of minors, or those under twenty five years old, into three stages: infantia [infancy], from the birth till seven years of age; pueritia [childhood], from seven to fourteen; and pubertas [puberty] from fourteen upwards. The period of pueritia, or childhood, was again subdivided into two equal parts; from seven to ten and an half was aetas infantiae proxima [age nearest infancy]; from ten and an half to fourteen was aetas pubertati proxima [age nearest puberty]. During the first stage of infancy, and the next half stage of childhood, infantiae proxima, they were not punishable for any crime. [2] During the other half stage of childhood, approaching to puberty, from ten and an half to fourteen, they were indeed punishable, if found to be doli capaces, or capable of mischief; but with many mitigations, and not with the utmost rigor of the law. During the last stage (at the age of puberty, and afterwards) minors were liable to be punished, as well capitally, as otherwise.

              THE law of England does in some cases privilege an infant, under the age of twenty one, as to common misdemeanors; so as to escape fine, imprisonment, and the like: and particularly in cases of omission, as not repairing a bridge, or a highway, and other similar offenses: [3] for, not having the command of his fortune till twenty one, he wants the capacity to do those things, which the law requires. But where there is any notorious breach of the peace, a riot, battery, or the like, (which infants, when full grown, are at least liable as others to commit) for these an infant, above the age of fourteen, is equally liable to suffer, as a person of the full age of twenty one.

              WITH regard to capital crimes, the law is still more minute and circumspect; distinguishing with greater nicety the several degrees of age and discretion. By the ancient Saxon law, the age of twelve years was established for the age of possible discretion, when first the understanding might open: [4] and from thence till the offender was fourteen, it was aetas pubertati proxima, in which he might, or might not, be guilty of a crime, according to his natural capacity or incapacity. This was the dubious stage of discretion: but, under twelve, it was held that he could not be guilty in will, neither after fourteen could he be supposed innocent, of any capital crime which he in fact committed. But by the law, as it now stands, and has stood at least ever since the time of Edward the third, the capacity of doing ill, or contracting guilt, is not so much measured by years and days, as by the strength of the delinquent’s understanding and judgment. For one lad of eleven years old may have as much cunning as another of fourteen; and in these case our maxim is, that ” malitia supplet aetatem “ [“malice is equivalent to age”]. Under seven years of age indeed an infant cannot be guilty of felony; [5] for then a felonious discretion is almost an impossibility in nature: but at eight years old he may be guilty of felony. [6] Also, under fourteen, though an infant shall be prima facie [at first sight] adjudged to be doli incapax [incapable of guile]; yet if it appear to the court and jury, that he was doli capax, and could discern between good and evil, he may be convicted and suffer death. Thus a girl of thirteen has been burnt for killing her mistress: and one boy of ten, and another of nine years old, who had killed their companions, have been sentenced to death, and he of ten years actually hanged; because it appeared upon their trials, that the one hid himself, and the other hid the body he had killed; which hiding manifested a consciousness of guilt, and a discretion to discern between good and evil. [7] And there was an instance in the last century, where a boy of eight years old was tried at Abingdon for firing two barns; and, it appearing that he had malice, revenge, and cunning, he was found guilty, condemned, and hanged accordingly. [8] Thus also, in very modern times, a boy of ten years old was convicted on own confession of murdering his bedfellow; there appearing in his whole behavior plain tokens of a mischievous discretion: and, as the sparing this boy merely on account of his tender years might be of dangerous consequence to the public, by propagating a notion that children might commit such atrocious crimes with impunity, it was unanimously agreed by all the judges that he was a proper subject of capital punishment. [9] But, in all such cases, the evidence of that malice, which is to supply age, ought to be strong and clear beyond all doubt or contradiction.

              II. THE second case of a deficiency in will, which excuses from the guilt of crimes, arises also a defective or vitiated understanding, viz. in an idiot or a lunatic. For the rule of law as to the latter, which may easily be adapted also to the former, is, that ” furiosus furore solum punitur “ [“madness alone punishes a madman”]. In criminal cases therefore idiots and lunatics are not chargeable for their own acts, if committed when under these incapacities: no, not even for treason itself. [10] Also, if a man in his sound memory commits a capital offense, and before arraignment for it, he becomes mad, he ought not to be arraigned for it; because he is not able to plead to it with that advice and caution that he ought. And if, after he has pleaded, the prisoner becomes mad, he shall not be tried; for how can he make his defense? If, after he be tried and found guilty, he loses his senses before judgment, judgment shall not be pronounced; and if, after judgment, he becomes of nonsane memory, execution shall be stayed: for peradventure, says the humanity of the English law, had the prisoner been of sound memory, he might have alleged something in stay of judgment or execution. [11] Indeed, in the bloody reign of Henry the eighth, a statute was made, [12] which enacted, that if a person, being compos mentis [of sound mind], should commit high treason, and after fall into madness, he might be tried in his absence, and should suffer death, as if he were of perfect memory. But this savage and inhuman law was repealed by the statute 1 & 2 Ph. & M.c.10. “For,” as is observed by Sir Edward Coke, [13] “the execution of an offender is for example, ut poena ad paucos, metus ad omnes perveniat : but so it is not when a madman is executed; but should be a miserable spectacle, both against law, and of extreme inhumanity and cruelty, and can be no example to others.” But if there be any doubt, whether the party be compos or not, this shall be tried by a jury. And if he be so found a total idiocy, or absolute insanity, excuses from the guilt, and of course from the punishment, of any criminal action committed under deprivation of the senses: but, if a lunatic has lucid intervals of understanding, he shall answer for what he does in those intervals, as if he had no deficiency. [14] Yet, in the case absolute madmen, as they are not answerable for their actions, they should not be permitted the liberty of acting unless under proper control; and, in particular, they ought not to be suffered to go loose, to the terror of the king’s subject. It was the doctrine of our ancient law, that persons deprived of their reason might be confined till they recovered their senses, [15] without waiting for the forms of a commission or other special authority from the crown: and now, by the vagrant acts, [16] a method is chalked out for imprisoning, chaining, and sending them to their proper homes.

              III. THIRDLY; as to artificial, voluntarily contracted madness, by drunkenness or intoxication, which, depriving men of their reason, puts them in a temporary frenzy; our law looks upon this as an aggravation of the offense, rather than as an excuse for any criminal misbehavior. A drunkard, says Sir Edward Coke, [17] who is voluntarius daemon [a voluntary demon], has no privilege thereby; but what hurt or ill soever he does, his drunkenness does aggravate it: nam omne crimen ebrietas, et incendit, et detegit [drunkenness excites to and discloses every crime]. It has been observed, that the real use of strong liquors, and the abuse of them by drinking to excess, depend much upon the temperature of climate in which we live. The same indulgence, which may be necessary to make the blood move in Norway, would make an Italian mad. A German therefore, says the president Montesquieu, [18] drinks through custom, founded upon constitutional necessity; a Spaniard drinks through choice, or out of the mere wantonness of luxury: and drunkenness, he adds, ought to be more severely punished, where it makes men mischievous and mad, as in Spain and Italy, than where it only renders them stupid and heavy, as in Germany and more northern countries. And accordingly, in the warmer climate of Greece, a law of Pittacus enacted, “that he who committed a crime, when drunk, should receive a double punishment;” one for the crime itself, and the other for the ebriety which prompted him to commit it. [19] The Roman law indeed made great allowances for this vice: ” per vinum delapsis capitalis poena remittitur “ [“capital punishment is remitted, where occasioned by ebriety”]. [20] But the law of England, considering how easy it is to counterfeit this excuse, and how weak an excuse it is, (though real) will not suffer any man thus to privilege one crime by another. [21] 

              IV. A FOURTH deficiency of will, is where man commits an unlawful act by misfortune or chance, and not by design. Here the will observes a total neutrality, and does not cooperate with the deed; which therefore wants one main ingredient of a crime. Of this, when it affects the life of another, we shall find more occasion to speak hereafter; at present only observing, that if any accidental mischief happens to follow from the performance of a lawful act, the party stands excused from all guilt: but if a man be doing anything unlawful, and a consequence ensues which he did not foresee or intend, as the death of a man or the like, his want of foresight shall be no excuse; for, being guilty of one offense, in doing antecedently what is in itself unlawful, he is criminally guilty of whatever consequence may follow the first misbehavior. [22] 

              V. FIFTHLY, ignorance or mistake is another defect of will; when a man, intending to do a lawful act, does that which is unlawful. For here deed and the will acting separately, there in not that conjunction between them, which is necessary to form a criminal act. But this must be an ignorance or mistake of fact, and not an error in point of law. As if a man, intending to kill a thief or housebreaker in his own house, by mistake kills one of his own family, this is no criminal action: [23] but if a man thinks he has a right to kill a person excommunicated or outlawed, wherever he meets him, and does so; this is wilful murder. For a mistake in point of law, which every person of discretion not only may, but is bound and presumed to know, is in criminal cases no sort of defense. Ignorantia juris, quod quisque tenetur scire, neminem excusat [ignorance of the law, which everyone is presumed to know, does not excuse], is as well the maxim of our own law, [24] as it was of the Roman. [25] 

              VI. A SIXTH species of defect of will is that arising from compulsion and inevitable necessity, These are a constraint upon the will, whereby a man is urged to do that which his judgment disapproves; and which, it is to be presumed, his will (if left to itself) would reject. As punishments are therefore only inflicted for the abuse of that free-will, which God has given to man, it is highly just and equitable that a man should be excused for those acts, which are done through unavoidable force and compulsion.

              1. OF this nature, in the first place, is the obligation of civil subjection, whereby the inferior is constrained by the superior to act contrary to what his own reason and inclination would suggest: as when a legislator establishes iniquity by a law, and commands the subject to do an act contrary to religion or sound morality. How far this excuse will be admitted in foro conscientiae, or whether the inferior in this case is not bound to obey the divine, rather than the human law, it is not my business to decide; though the question I believe, among the casuists, will hardly bear a doubt. But, however that may be, obedience to the laws in being is undoubtedly a sufficient extenuation of civil guilt before the municipal tribunal. The sheriff, who burnt Latimer and Ridley, in the bigoted days of queen Mary, was not liable to punishment from Elizabeth, for executing so horrid an office; being justified by the commands of that magistracy, which endeavored to restore superstition under the holy auspices of its merciless sister, persecution.

              AS to persons in private relations; the principal case, where constraint of a superior is allowed as an excuse for criminal misconduct, is with regard to the matrimonial subjection of the wife to her husband: for neither son or a servant are excused for the commission of any crime, whether capital or otherwise, by the command or coercion of the parent or master; [26] though in some cases the command or authority of the husband, either express or implied, will privilege the wife from punishment, even for capital offenses. And therefore if a woman commit theft, burglary, or other civil offenses the laws of society, by the coercion of her husband; or merely by his command, which the law construes a coercion; or even in his company, his example being equivalent to a command; she is not guilty of any crime: being considered as acting by compulsion and not of her own will. [27] Which doctrine is at least a thousand years old in this kingdom, being to be found among the laws of king Ina the West Saxon. [28] And it appears that, among the northern nations on the continent, this privilege extended to any woman transgressing in concert with a man, and to any servant that committed a joint offense with a freeman: the male or freeman only was punished, the female or slave dismissed; ” proculdubio quod alterum libertas, alterum necessitas impelleret.” [29] [“Because doubtless the one did it of his own free will, the other of necessity."] But (besides that in our law, which is a stranger to slavery, no impunity is given to servants, who are as much free agents as their masters) even with regard to wives, this rule admits of an exception in crimes that are mala in se, and prohibited by the law of nature, as murder and the like: not only because these are of a deeper dye; but also, since in a state of nature no one is in subjection to another, it would be unreasonable to screen an offender from the punishment due to natural crimes, by the refinements and subordinations of civil society. In treason also, (the highest crime which a member of society can, as such, be guilty of) no plea of coverture shall excuse the wife; no presumption of the husband’s coercion shall extenuate her guilt: [30] as well because of the odiousness and dangerous consequence of the crime itself, as because the husband, having broken through the most sacred tie of social community by rebellion against the state, has no right to that obedience from a wife, which he himself as a subject has forgotten to pay. In inferior misdemeanors also, we may remark another exception; that wife may be indicted and set in the pillory with her husband, for keeping a brothel: for this is an offense touching the domestic economy or government of the house, in which the wife has a principal share; and in also such an offense as the law presumes to be generally conducted by the intrigues of the female sex. [31] And in all cases, where the wife offends alone, without the company or command of her husband, she is responsible for her offense, as much as any feme-sole.

              2. ANOTHER species of compulsion or necessity is what our law calls duress per minas ; [32] or threats and menaces, which induce a fear of death or other bodily harm, and which take away for that reason the guilt of many crimes and misdemeanors; at least before the human tribunal. But then that fear, which compels a man to do an unwarrantable action, ought to be just and well grounded; such, ” qui cadere possit in virum constantem, non timidum et meticulosum “ [“as might seize a courageous man, not timid or fearful”], as Bracton expresses it, [33] in the words of the civil law. [34] Therefore, in time of war or rebellion, a man may be justified in doing many treasonable acts by compulsion of the enemy or rebels, which would admit of no excuse in the time of peace. [35] This however seems only, or at least principally, to hold as to positive crimes, so created by the laws of society; and which therefore society may excuse; but not as to natural offenses, so declared by the law of God, wherein human magistrates are only the executioners of divine punishment. And therefore though a man be violently assaulted, and has no other possible means of escaping death, but by killing an innocent person; this fear shall not acquit him of murder; for he ought rather to die himself, than escape by the murder of an innocent. [36] But in such a case he is permitted to kill the assailant; for there the law of nature, and self-defense its primary canon, have made him his own protector.

              3. THERE is a third species of necessity, which may be distinguished from the actual compulsion of external force or fear; being the result of reason and reflection, which act upon and constrain a man’s will, and oblige him to do an action, which without such obligation would be criminal. And that is, when a man has his choice of two evils set before him, and, being under a necessity of choosing one, he chooses the least pernicious of the two. Here the will cannot be said freely to exert itself, being rather passive, than active; or, if active, it is rather in rejecting the greater evil than in choosing the less. Of this sort is that necessity, where a man by the commandment of the law is bound to arrest another for any capital offense, or to disperse a riot, and resistance is made to his authority: it is here justifiable and even necessary to beat, to wound, or perhaps to kill the offenders, rather than permit the murderer to escape, or the riot to continue. for the preservation of the peace of the kingdom, and the apprehending of notorious malefactors, are of the utmost consequence to the public; and therefore excuse felony, which the killing would otherwise amount to. [37] 

              4. THERE is yet another case of necessity, which has occasioned great speculation among the writers upon general law; viz. whether a man in extreme want of food or clothing may justify stealing either, to relieve his present necessities. And this both Grotius [38] and together with many other of the foreign jurists, [39] hold in the affirmative; maintaining by many ingenious, humane, and plausible reasons, that in such cases the community of goods by kind of tacit concession of society is revived. And some even of our own lawyers have held the same; [40] though it seems to be an unwarranted doctrine, borrowed from the notions of some civilians: at least it is now antiquated, the law of England admitting no such excuse at present. [41] And this its doctrine is agreeable not only to the sentiments of many of the wisest ancients, particularly Cicero, [42] who holds that ” suum cuique incommodum ferendum est, potius quam de alterius commodis detrahendum “ [“every one must bear his own inconvenience, rather than detract from the convenience of another”]; but also to the Jewish law, as certified by king Solomon himself: [43] “if a thief steal to satisfy his soul his when he is hungry, he shall restore sevenfold, and shall give all the substance of his house:” which was the ordinary punishment for theft in that kingdom. And this is founded upon the highest reason: for men’s properties would be under a strange insecurity, if liable to be invaded according to the wants of others; of which wants no man can possibly be an adequate judge, but the party himself who pleads them. In this country especially, there would be a peculiar impropriety in admitting so dubious an excuse: for by our laws such sufficient provision is made for the poor by the power of the civil magistrate, that it is impossible the most needy stranger should ever be reduced to the necessity of thieving to support nature. This case of a stranger is, by the way, the strongest instance put by baron Pufendorf, and whereon he builds his principal arguments: which, however they may hold upon the continent, where the parsimonious industry of the natives orders every one to work or starve, yet must lose all their weight and efficacy in England, where charity is reduced to a system, and interwoven in our very constitution. Therefore our laws ought by no means to be taxed with being unmerciful, for denying this privilege to the necessitous; especially when we consider, that the king, on the representation of his ministers of justice, has a power to soften the law, and to extend mercy in cases of peculiar hardship. An advantage which is wanting in many states, particularly those which are democratical: and these have in its stead introduced and adopted, in the body of the law itself, a multitude of circumstances tending to alleviate its rigor. But the founders of our constitution thought it better to vest in the crown power of pardoning particular objects of compassion, than to countenance and establish theft by one general undistinguishing law.

              VII. IN the several cases before-mentioned, the incapacity of committing crimes arises from a deficiency of the will. To these we may add one more, in which the law supposes an incapacity of doing wrong from the excellence and perfection of the person; which extend as well to the will as to the other qualities of his mind. I mean the case of the king: who, by virtue of his royal prerogative, is not under the coercive power of the law; [44] which will not suppose him capable of committing a folly, much less crime. We are therefore, out of reverence and decency, to forbear any idle inquiries, of what would be the consequence if the king were to act thus and thus: since the law deems so highly of his wisdom and virtue, as not even to presume it possible for him to do anything inconsistent with his station and dignity; and therefore has made no provision to remedy such a grievance. But of this sufficient was said in a former volume, [45] to which I must refer the reader.
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              [IV-34]

              CHAPTER THE THIRD.

                Of Principals and Accessories↩

              IT having been shown in the preceding chapter what persons are, or not, upon account of their situation and circumstances, capable of committing crimes, we are next to make a few remarks on the different degrees of guilt among persons that are capable of offending; viz. as principal, and as accessory.

              1. A MAN may be principal in an offense in two degrees. a principal, in the first degree, is he that is that is the actor, or absolute perpetrator of the crime; and, in the second degree, he who is present, aiding, and abetting the fact to be done. [1] Which presence need not always be an actual immediate standing by, within sight or hearing of the fact; but there may be also a constructive presence, as when one commits a robbery or murder, and another keeps watch or guard at some convenient distance. [2] And this rule has also other exceptions: for, in case of murder by poisoning, a man may be a principal felon, by preparing and laying the poison, or giving it to another (who is ignorant of its poisonous quality [3]) for that purpose; and yet not administer it himself, nor be present when the very deed of poisoning is committed. [4] And the same reasoning will hold, with regard to other murders committed in the absence of the murderer, by means which he had prepared before-hand, and which probably could not fail of their mischievous effect. As by laying a trap or pitfall for another, whereby he is killed; letting out a wild beast, with an intent to do mischief, or exciting a madman to commit murder, so that death thereupon ensues; in every of these cases the party offending is guilty of murder as a principal, in the first degree. For he cannot be called an accessory, that necessarily pre-supposing a principal; and the poison, the pitfall, the beast, or the madman cannot be held principals, being only the instruments of death. As therefore he must be certainly guilty, either as principal or accessory, and cannot be so as accessory, it follows that he must be guilty as principal: and if principal, then in the first degree; for there is no other criminal, much less a superior in the guilt, whom he could aid, abet, or assist. [5] 

              II. AN accessory is he who is not the chief actor in the offense, nor present at its performance, but is someway concerned therein, either before or after the fact committed. In considering the nature of which degree of guilt, we will, first, examine what offenses admit of accessories, and what not: secondly, who may be an accessory before the fact: thirdly, who may be an accessory after it: and, lastly, how accessories, considered merely as such, and distinct from principal, are to be treated.

              1. AND, first, as to what offenses admit of accessories, and what not. In high treason there are no accessories, but all are principals: the same acts, that make a man accessory in felony, making him a principal in high treason, upon account of the heinousness of the crime. [6] Besides it is to be considered, that the bare intent to commit treason is many times actual treason; as imagining the death of the king, or conspiring to take away his crown. And, as no one can advise and abet such a crime without an intention to have it done, there can be no accessories before the fact; since the very advice and abetment amount to principal treason. But this will not hold in the inferior species of high treason, which do not amount to the legal idea of compassing the death of the king, queen, or prince. For in those no advice to commit them, unless the thing be actually performed, will make a man a principal traitor. [7] In petit treason, murder, and felonies of all kinds, there may be accessories: except only in those offenses, which by judgment of law are sudden and unpremeditated, as manslaughter and the like; which therefore cannot have any accessories before the fact. [8] But in petit larceny, or minute thefts, and all other crimes under the degree of felony, there are no accessories; but all persons concerned therein, if guilty at all, are principals: [9] the same rule holding with regard to the highest and lowest offenses; though upon different reasons. In treason all are principals, propter odium delicti [because of the degree of offense]; in trespass all are principals, because the law, quae de minimis non curat [does not recognize slight matters], does not descend to distinguish the different shades of guilt in petty misdemeanors. It is a maxim, that accessorius sequitur naturam sui principalis [an accessory follows the condition of his principal]: [10] and therefore an accessory cannot be guilty of a higher crime than his principal; being only punished, as a partaker of his guilt. So that if a servant instigates a stranger to kill his master, this being murder in the stranger as principal, of course the servant is accessory only to the crime of murder; though, had he been present and assisting, he would have been guilty as principal of petty treason, and the stranger of murder. [11] 

              2. As to the second point, who may be an accessory before the fact; Sir Matthew Hale [12] defines him to be one, who being absent at the time of the crime committed, does yet procure, counsel, or command another to commit a crime. Herein absence is necessary to make him an accessory; for such procurance is necessary to make him an accessory; for if such procurer, or the like, be present, he is guilty of the crime as principal. If A then advises B to kill another, and B does it in the absence of A, now B is principal, and A is accessory in the murder. And this hold, even though the party killed be not in rerum natura [in the nature of things (born)] at the time of the advice given. As if A, the reputed father, advises B the mother of a bastard child, unborn, to strangle it when born, and she does so; A is accessory to this murder. [13] And it is also settled, [14] that whoever procures a felony to be committed, though it be by the intervention of a third person, is an accessory before the fact. It is likewise a rule; that he who in any wise commands or counsels another to commit an unlawful act, is accessory to all that ensues upon that unlawful act; but is not accessory to any act distinct from the other. As if A commands B to beat C, and B beats him so that he dies; B is guilty of murder as principal, and A as accessory. But if A commands B to burn C’s house; and he, in so doing, commits a robbery; now A, though accessory to the burning, is not accessory to the robbery, for that is a thing of a distinct and inconsequential nature. [15] But if the felony committed be the same in substance with that which is commanded, and only varying in some circumstantial matters; as if, upon a command to poison Titius, he is stabbed or shot, that he dies; the commander is still accessory to the murder, for the substance of the thing commanded was the death of Titius, and the manner of its execution is a mere collateral circumstance. [16] 

              3. AN accessory after the fact may be, where a person, knowing a felony to have been committed, receives, relieves, comforts, or assists the felon. [17] Therefore, to make an accessory ex post facto [after the fact], it is in the first place requisite that he knows of the felony committed. [18] In the next place, he must receive, relieve, comfort, or assist him. And, generally, any assistance whatever given to a felon, to hinder his being apprehended, tried, or suffering punishment, makes the assistor an accessory. As furnishing him with a horse to escape his pursuers, money or victuals to support him, a house or other shelter to conceal him, or open force and violence to rescue or protect him. [19] So likewise to convey instruments to a felon to enable him to break jail, or to bribe the jailer to let him escape, makes a man an accessory to the felony. But to relieve a felon in jail with clothes or other necessaries, is no offense: for the crime imputable to species of accessory is the hindrance of public justice, by assisting the felon to escape the vengeance of the law. [20] To buy or receive stolen goods, knowing them to be stolen, falls under none of these descriptions: it was therefore at common law, a mere misdemeanor, and not the receiver accessory to the theft, because he received the goods only, and not the felon: [21] but now by the statutes 5 Ann. c.31. and 4 Geo. I.c.11. all such receivers are made accessories, and may be transported for fourteen years. In France this is punished with death: and the Gothic constitutions distinguished also three sorts of thieves, ” unum qui consilium daret, alterum qui contractaret, tertium qui receptaret et occuleret; pari poenae singulos obnoxios.” [22] [“He who plans a robbery, he who commits it, and thirdly he who receives and conceals; each is liable to an equal degree."]

              THE felony must be complete at the time of the assistance given: else it makes not the assistant an accessory. As if one wounds another mortally, and after the wound given, but before death ensues, a person assists or receives the delinquent: this does not make him accessory to the homicide, for till death ensues there is no felony committed. [23] But so strict is the law where a felony is actually complete, in order to do effectual justice, that the nearest relations are not suffered to aid or receive one another. If the parent assists his child, or the child his parent, if the brother receives his brother, the master his servant, or the servant his master, or even if the husband relieves his wife, who have any of them committed a felony, the receivers become accessories ex post facto. [24] But a feme covert cannot become an accessory by the receipt and concealment of her husband; for she is presumed to act under his coercion, and therefore she is not bound, neither ought she, to discover her lord. [25] 

              4. THE last point of inquiry is, how accessories are to be treated, considered distinct from principals. And the general rule of the ancient law (borrowed from the Gothic constitutions [26]) is this, that accessories shall suffer the same punishment as their principals: if one be liable to death, the other is also liable: [27] as, by the law of Athens, delinquents and their abettors were to receive the same punishment. [28] Why then, it may be asked, are such elaborate distinctions made between accessories and principals, if both are to suffer the same punishment? For these reasons. 1. To distinguish the nature and denomination of crimes, that the accused may know how to defend himself when indicted: the commission of an actual robbery being quite a different accusation, from that of harboring the robber. 2. Because, though by the ancient common law the rule is as before laid down, that both shall be punished alike, yet now by the statutes relating to the benefit of clergy a distinction is made between them: accessories after the fact being still allowed the benefit of clergy in all cases; which denied to the principals, and accessories before the fact, in many cases; as in petit treason, murder, robbery, and wilful burning. [29] And perhaps if a distinction were constantly to be made between the punishment of principals and accessories, even before the fact, the latter to be created with a little less severity than the former, it might prevent the perpetration of many crimes, by increasing the difficulty of finding a person to execute the deed itself; as his danger would be greater than that of his accomplices, by reason of the difference of his punishment. [30] 3. because formerly no man could be tried as accessory, till after the principal was convicted, or at least at the same time with him: though that law is now much altered, as will be shown more fully in its proper place. 4. Because, though a man be indicted as accessory and acquitted, he may afterwards be indicted as principal; for an acquittal of receiving or counseling a felon is no acquittal of the felony itself: but it is matter of some doubt, whether, if a man be acquitted as principal, he can be afterwards indicted as accessory before the fact; since those offenses are frequently very near allied, and therefore an acquittal of the guilt of one may be an acquittal of the other also. [31] But it is clearly held, that one acquitted as principal may be indicted as an accessory after the fact; since that is always an offense of a different species of guilt, principally tending to evade the public justice, and is subsequent in its commencement to the other. Upon these reasons the distinction of principal and accessory will appear to be highly necessary; though the punishment is still much the same with regard to principals, and such accessories as offend a priori [beforehand].
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              [IV-41]

              CHAPTER THE FOURTH.

                Of Offenses Against God and Religion↩

              IN the present chapter we are to enter upon the detail of the several species of crimes and misdemeanors, with the punishment annexed to each by the law of England. It was observed, in the beginning of this book, [1] that crimes and misdemeanors are a breach and violation of the public rights and duties, owing to the whole community, considered as a community, in its social aggregate capacity. And in the very entrance of these commentaries [2] it was shown, that human laws can have no concern with any but social and relative duties; being intended only to regulate the conduct of man, considered under various relations, as a member of civil society. All crimes ought therefore to be estimated merely according to the mischiefs which they produce in civil society: [3] and, of consequence, private vices, or the breach of mere absolute duties, which man is bound to perform considered only as an individual, are not, cannot be, the object of any municipal law; any farther than as by their evil example, or other pernicious effects, they may prejudice the community, and thereby become a species of public crimes. Thus the vice of drunkenness, if committed privately and alone, is beyond the knowledge and of course beyond the reach of human tribunals: but if committed publicly, in the face of the world, its evil example makes it liable to temporal censures. The vice of lying, which consists (abstractedly taken) in a criminal violation of truth, and therefore in any shape derogatory from sound morality, is not however taken notice of by our law, unless it carries with it some public inconvenience, as spreading false news; or some social injury, as slander and malicious prosecution, for which a private recompense is given. And yet drunkenness and lying are in foro conscientiae [in the court of conscience] as thoroughly criminal when they are not, as when they are, attended with public inconvenience. The only difference is, that both public and private vices are subject to the vengeance of eternal justice; and public vices are besides liable to the temporal punishments of human tribunals.

              ON the other hand, there are some misdemeanors, which are punished by the municipal law, that are in themselves nothing criminal, but are made so by the positive constitutions of the state for public convenience. Such as poaching, exportation of wool, and the like. These are naturally no offenses at all; but their whole criminality consists in their disobedience to the supreme power, which has an undoubted right for the well-being and peace of the community to make some things unlawful which were in themselves indifferent. Upon the whole therefore, though part of the offenses to be enumerated in the following sheets are against the revealed law of God, others against the law of nature, and some are offenses against neither; yet in a treatise of municipal law we must consider them all as deriving their particular guilt, here punishable, from the law of man.

              HAVING premised this caution, I shall next proceed to distribute the several offenses, which are either directly or by consequence injurious to civil society, and therefore punishable by the laws of England, under the following general heads: first, those which are more immediately injurious to God and his holy religion; secondly, such as violate and transgress the law of nations; thirdly, such as more especially affect the sovereign executive power of the state, or the king and his government; fourthly, such as more directly infringe the rights of the public or common wealth; and, lastly, such as derogate from those rights and duties, which are owing to particular individuals, and in the preservation and vindication of which community is deeply interested.

              FIRST then, such crimes and misdemeanors, as more immediately offend Almighty God, by openly transgressing the precepts of religion either natural or revealed; and mediately, by their bad example and consequence, the law of society also; which constitutes that guilt in the action, which human tribunals are to censure.

              1. OF this species the first is that of apostasy, or a total renunciation of Christianity, by embracing either a false religion, or no religion at all. This offense can only take place in such as have once professed the true religion. The perversion of a Christian to Judaism, paganism, to other false religion, was punished by the emperors Constantius and Julian with confiscation of goods; [4] to which the emperors Theodosius and Valennian added capital punishment, in case the apostate endeavored to pervert others to the same iniquity. [5] A punishment too severe for any temporal laws to inflict: and yet the zeal of our ancestors imported it into this country; for we find by Bracton, [6] that in his time apostates were to be burnt to death. Doubtless the preservation of Christianity, as a national religion, is, abstracted from its own intrinsic truth, of the utmost consequence to the civil state: which a single instance will sufficiently demonstrate. The belief of a future state of rewards and punishments, the entertaining just ideas of the moral attributes of the supreme being, and a firm persuasion that he superintends and will finally compensate every action in human life (all which are clearly revealed in the doctrines, and forcibly inculcated by the precepts, of our savior Christ) these are the grand foundation of all judicial oaths; which call to witness the truth of those, which perhaps may be only know to him and the party attesting: all moral evidence therefore, all confidence in human veracity, must be weakened by irreligion, and overthrown by infidelity. Wherefore all affronts to Christianity, or endeavors to depreciate its efficacy, are highly deserving of human punishment. But yet the loss of life is a heavier penalty than the offense, taken in a civil light, deserves: and, taken in a spiritual light, our laws have no jurisdiction over it. This punishment therefore has long ago become obsolete; and the offense of apostasy was for a long time the object only of the ecclesiastical courts, which corrected the offender pro salute animae [for the good of the soul]. But about the close of the last century, the civil liberties to which we were then restored being used as a cloak of maliciousness, and the most horrid doctrine subversive of all religion being publicly avowed both in discourse and writings, it was found necessary again for the civil power to interpose, by not admitting those miscreants [7] to the privileges of society, who maintained such principle as destroyed all moral obligation. To this end it enacted by statute 9&10; W. III. c.32. that if any person educated in, or having made profession of, the Christian religion, shall in writing, printing, teaching, or advised speaking, deny the Christian religion to be true, or the holy scriptures to be of divine authority, he shall upon the first offense be rendered incapable to hold any office of trust; and, for the second, be rendered incapable of bringing any action, being guardian, executor, legatee, or purchaser of lands, and shall suffer three years imprisonment without bail. To give room however for repentance; if, within four months after the first conviction, the delinquent will in open court publicly renounce his error, he is discharged for that once from all disabilities.

              II. A SECOND offense is that of heresy which consists not in a total of Christianity, but of some of its essential doctrines, publicly and obstinately avowed: being defined, ” sententia rerum divinarum humano sensu excogitata, palam docta, et pertinaciter defensa “ [“religious doctrines of human invention, openly taught and pertinaciously defended."]. [8] And here it must also be acknowledged that particular modes of belief or unbelief, not tending to overturn Christianity itself, or to sap the foundations of morality, are by no means the object of coercion by the civil magistrate. What doctrines shall therefore be adjudged heresy, was left by our old constitution to the determination of the ecclesiastical judge; who had herein a most arbitrary latitude allowed him. For the general definition of an heretic given Lyndewode, [9] extends to the smallest deviations from the doctrines of holy church: ” haereticus est qui dubitat de fide catholica, et qui negligit servare ea, quae Romana ecclesia statuit, seu servare decreverat.” [“A heretic is one who doubts concerning the Catholic faith, and who neglects to observe those things which the Roman church has appointed or ordained."] Or, as the statute 2 Hen. IV. C.15. expresses it in English, “teachers of erroneous opinions, contrary to the faith and blessed determination of the holy church.” Very contrary this to the usage of the first general councils, which defined all heretical doctrines with the utmost precision and exactness. And what ought to have alleviated the punishment, the uncertainty of the crime, seems to have enhanced it in those days of blind zeal and pious cruelty. It is true, that the sanctimonious hypocrisy of the canonists went first no farther than enjoining penance, excommunication, and ecclesiastical deprivation, for heresy; though afterwards they proceeded boldly to imprisonment by the ordinary, and confiscation of goods in pios usus [for pious uses]. But in the meantime they had prevailed upon weakness of bigoted princes to make the civil power subservient to their purposes, by making heresy not only a temporal, but even a capital offense: the Romish ecclesiastics determining, without appeal, whatever they pleased to be heresy, and shifting off to the secular arm the odium and drudgery of executions; with which they themselves were too tender and delicate to intermeddle. Nay they pretended to intercede and pray, on behalf of the convicted heretic, ut citra mortis periculum sententia circa eum moderetur [that the sentence might be mitigated so as not to imperil his life]: [10] well knowing at the same time that they were delivering the unhappy victim to certain death. Hence the capital punishments inflicted on the ancient Donatists and Manicheans by the emperors Theodosius and Justinian: [11] hence also the constitution of the emperor Frederic mentioned by Lyndewode, [12] adjudging all persons without distinction to be burnt by fire, who were convicted of heresy by the ecclesiastical judge. The same emperor, in another constitution, [13] ordained that if any temporal lord, when admonished by the church, should neglect to clear his territories of heretics within a year, it should be lawful for good catholics to seize and occupy the lands, and utterly to exterminate the heretical possessors. And upon this foundation was built that arbitrary power, so long claimed and so fatally exerted by the pope, of disposing even of the kingdoms of refractory princes more dutiful sons of the church. The immediate event of this constitution was something singular, and may serve to illustrate at once the gratitude of the holy see, and the just punishment of the royal bigot: for upon the authority of this very constitution, the pope afterwards expelled this very emperor Frederic from his kingdom of Sicily, and gave it to Charles of Anjou. [14] 

              CHRISTIANITY being thus deformed by daemon of persecution upon the continent, we cannot expect that our own island should be entirely free from the same scourge. And therefore we find among our ancient precedents [15] a writ de haeretico comburendo [for burning a heretic], which is thought by some to be as ancient as the common law itself. However it appears from thence, that the conviction of heresy by the common law was not in any petty ecclesiastical court, but before the archbishop himself in a provincial synod; and that the delinquent was delivered over to the king to do as he should please with him: so that the crown had a control over the spiritual power, and might pardon the convict by issuing no process against him; the writ de haeretico comburendo being not a writ of course, but issuing only by the special direction of the king in council. [16] 

              BUT in the reign of Henry the fourth, when eyes of the Christian world began to open, and the seeds of the protestant religion (though under the opprobrious name of lollardy [17]) took root in this kingdom; the clergy, taking advantage from the king’s dubious title to demand an increase of their own power, obtained an act of parliament, [18] which sharpened the edge of persecution to its utmost keenness. For, by that synod, might convict of heretical tenets; and unless the convict abjured his opinions, or if after abjuration he relapsed, the sheriff was bound ex officio [officially], if required by the bishop, to commit the unhappy victim to the flames, without waiting for the consent of the crown. By the statute 2Hen. V.c.7. lollardy was also made a temporal offense, and indictable in the king’s courts; which did not thereby gain an exclusive, but only a concurrent jurisdiction with the bishop’s consistory.

              AFTERWARDS, when final reformation of religion began to advance, the power of the ecclesiastics was somewhat moderated: for though what heresy is, was not then precisely defined, yet we are told in some points what it is not: the statute 25 Hen.VIII.c.14. declaring, that offenses against the see of Rome are not heresy; and the ordinary being thereby restrained from proceeding in any case upon mere suspicion; that is, unless the party be accused by two credible witnesses, or an indictment of heresy be first previously found in the king’s courts of common law. And yet the spirit of persecution was not then abated, but only diverted into a lay channel. For in six years afterwards, by statute 31.Hen.VIII.c.14. the bloody law of the six articles was made, which established the six most contested points: popery, transubstantiation, communion in one kind, the celibacy of the clergy, monastic vows, the sacrifice of the mass, and auricular confession; which points were “determined and resolved by the most godly study, pain, and travail of his majesty: for which his most humble and obedient subjects, the lords spiritual and temporal and the commons, in parliament assembled, did not only render and give unto his highness their most high and hearty thanks,” but did also enact and declare all oppugners [opposers] of the first to be heretics, and to be burnt with fire; and of the five last to be felons, and to suffer death. The same statute established a new and mixed jurisdiction of clergy and laity for the trial and conviction of heretics; the reigning prince being then equally intent on destroying the supremacy of the bishops of Rome, and establishing all other their corruptions of the Christian religion.

              I SHALL not perplex this detail with the various repeals and revivals these sanguinary laws in the two succeeding reigns; but shall proceed directly to the reign of queen Elizabeth; when the reformation was finally established with temper and decency, unsullied with party rancor, or personal caprice and resentment. By statute 1 Eliz. c.1. all former statutes relating to heresy are repealed, which leaves the jurisdiction of heresy as it stood at common law; viz. as to the infliction of common censures, in the ecclesiastical courts; and, in case of burning the heretic, in the provincial synod only. [19] Sir Matthew Hale is indeed of a different opinion, and holds that such power resided in the diocesan also; though he agrees, that in either case the writ de haeretico comburendo was not demandable of common right, but grantable or otherwise merely at king’s discretion. [20] But the principal point now gained, was, that by this statute a boundary is for the first time set to what shall be accounted heresy; nothing for the future being to be so determined, but only such tenets, which have been heretofore so declared, 1. By the words of the canonical scriptures; 2. By the first four general councils, or such others as have only used the words of the holy scriptures; or, 3. Which shall hereafter be so declared by the parliament, with the assent of the clergy in convocation. Thus was heresy reduced to a greater certainty than before; though it might not have been the worse to have defined it in terms still more precise and particular: as a man continued still liable to be burnt, for what perhaps he did not understand to be heresy, till the ecclesiastical judge so interpreted the words the canonical scriptures.

              FOR the writ de haeretico comburendo remained still in force; and we have instances of its being put in execution upon two Anabaptists in the seventeenth of Elizabeth, and two Arians in the ninth of James the first. But it was totally abolished, and heresy again subjected only to ecclesiastical correction, pro salute animae, by virtue of the statute 29. Car. II. c.9. For in one and the same reign, our lands were delivered from the slavery of military tenures; our bodies from arbitrary imprisonment by the habeas corpus act; and our minds from the tyranny of superstitious bigotry, by demolishing this last badge of persecution in the English law.

              IN what I have now said I would not be understood to derogate from the just right of the national church, or to favor a loose latitude of propagating any crude undigested sentiments in religious matters. Of propagating, I say; for the bare entertaining them, without an endeavor to diffuse them, seems hardly cognizable by any human authority. I only mean to illustrate the excellence of our present establishment, by looking back to former times. Everything is now as it should be: unless perhaps that heresy ought to be more strictly defined, and no prosecution permitted, even in the ecclesiastical courts, till the tenets in question are by proper authority previously declared to be heretical. Under these restrictions, it seems necessary for the support of the national religion, that the officers of the church should have power to censure heretics, but not to exterminate or destroy them. It has also been thought proper for the civil magistrate again to interpose, with regard to one species of heresy, very prevalent in modern times: for by statute 9&10; W.III.c.32. if any person educated in the Christian religion, or professing the same, shall by writing, printing, teaching, or advised speaking, deny any one of the persons in the holy trinity to be God, or maintain that there are more Gods than one, he shall undergo the same penalties and incapacities, which were just now mentioned to be inflicted on apostasy by the same statute. And thus much for the crime of heresy.

              III. ANOTHER species of offenses against religion are those which affect the established church. And these are either positive, or negative. Positive, as by reviling its ordinances: or negative, by non-conformity to its worship. Of both of these in their order.

              1. AND, first, of the offense of reviling the ordinances of the church. This is a crime of much grosser nature than the other of mere non-conformity: since it carries with it the utmost indecency, arrogance, and ingratitude: indecency, by setting up private judgment in opposition to public; arrogance, by treating with contempt and rudeness what has at least a better chance to be right, than the singular notions of any particular man; and ingratitude, by denying that indulgence and liberty of conscience to the members of the national church, which the retainers to every petty conventicle enjoy. However it is provided by statutes 1 Edw. VI. c.1. and 1 Eliz. c.1. that whoever reviles the sacrament of the lord’s supper shall be punished by fine and imprisonment: and by statute 1 Eliz. c.2. if any minister shall speak anything in derogation of the book of common prayer, he shall be imprisoned six months, and forfeit a year’s value of his benefice; and for the second offense he shall be deprived. And if any person whatsoever shall in plays, songs, or other open words, speak anything in derogation, depraving, or despising of the said book, he shall forfeit for the first offense an hundred marks; for the second four hundred; and for the third shall forfeit all his goods chattels, and suffer imprisonment for life. These penalties were framed in the infancy of our present establishment; when the disciples of Rome and of Geneva united in inveighing with the utmost bitterness against the English liturgy: and the terror of these laws (for they seldom, if ever, were fully executed) proved a principal means, under providence, of preserving the purity as well as decency of our national worship. Nor can their continuance to this time be thought too severe and intolerant; when we consider, that they are leveled at an offense, to which men cannot now be prompted by any laudable motive; not even by a mistaken zeal for reformation: since from political reasons, sufficiently hinted at in a former volume, [21] it would now be extremely unadvisable to make any alterations in the service of the church; unless it could be shown that some manifest impiety or shocking absurdity would follow from continuing it in its present form. And therefore the virulent declamations of peevish or opinionated men on topics so often refuted, and of which the preface to the liturgy is itself a perpetual refutation, can be calculated for no other purpose, than merely to disturb the consciences, and poison the minds of the people.

              2. NON-CONFORMITY to the worship of the church is the other, or negative branch of this offense. And for this there is much more to be pleaded than for the former; being a matter of private conscience, to the scruples of which our present laws have shown a very just and Christian indulgence. For undoubtedly all persecution and oppression of weak consciences, on the score of religious persuasions, are highly unjustifiable upon every principle of natural reason, civil liberty, or sound religion. But care must be taken not to carry this indulgence into such extremes, as may endanger the national church: there is always a difference to be made between toleration and establishment.

              NON-CONFORMISTS are of two sorts: first, such as absent themselves from the divine worship in the established church, through total irreligion, and attend the service of no other persuasion. These by the statutes of 1 Eliz. c.2. 23Eliz. c.1. and 3 Jac.I.c.4. forfeit one shilling to the poor every lord’s day they so absent themselves, and 20£ to the king if they continue such default for a month together. And if they keep any inmate, thus irreligiously disposed, in their house, they forfeit 10£ per month.

              THE second species of non-conformists are those who offend through a mistaken or perverse zeal. Such were esteemed by our laws, enacted since the time of the reformation, to be papists and protestant dissenters: both of which were supposed to be equally schismatics in departing from the national church; with this difference, that the papists divide from us upon material, though erroneous, reasons; but many of the dissenters upon matters of indifference, or, in other words, upon no reason at all. However the laws against the former are much more severe than against the principles of the papists being deservedly looked upon to be subversive of the civil government, but not those of the protestant dissenters. As to the papists, their tenets are undoubtedly calculated for the introduction of all slavery, both civil and religious: but it may with justice be questioned, whether the spirit, the doctrines, and the practice of the sectaries are better calculated to make men good subjects. One thing obvious to observe, that these have once within the compass of the last century, effected the ruin of our church and monarchy; which the papists have attempted indeed, but have never yet been able to execute. Yet certainly our ancestors were mistaken in their plans of compulsion and intolerance. The sin of schism, as such, is by no means the object of temporal coercion and punishment. If through weakness of intellect, through misdirected piety, through perverseness and acerbity of temper, or (which is often the case) through a prospect of secular advantage in herding with a party, men quarrel with the ecclesiastical establishment, the civil magistrate has nothing to do with it; unless their tenets and practice are such as threaten ruin or disturbance to the state. He is bound indeed to protect the established church, by admitting none but its genuine members to offices of trust emolument: for, if every sect was to be indulged in a free communion of civil employments, the ides of a national establishment would at once be destroyed, and the episcopal church would be no longer the church of England. But, this being once secured, all persecution for diversity of opinions, however ridiculous or absurd they may be, is contrary to every principle of sound policy and civil freedom. The names and subordination of the clergy, the posture of devotion, the materials and color of the minister’s garment, the joining in a known or an unknown form of prayer, and other matters of the same kind, must be left to the option of every man’s private judgment.

              WITH regard therefore to protestant dissenters, although the experience of their turbulent disposition in former times occasioned several disabilities and restrictions (which I shall not undertake to justify) to be laid them by abundance of statutes, [22] yet at length the legislature, with spirit of true magnanimity, extended that indulgence to these sectaries, which they themselves, when in power, had held to be countenancing schism, and denied to the church of England. The penalties are all of them suspended by the statute 1 W.&M. st.2. c.18. commonly called the toleration act; which exempts all dissenters (except papists, and such as deny the trinity) from all penal laws relating to religion, provided they take the oaths of allegiance and supremacy, and subscribe the declaration against popery, and repair to some congregation registered in the bishop’s court or at the sessions, the doors whereof must be always open: and dissenting teachers are also to subscribe the thirty nine articles, except those relating to church government and infant baptism. Thus are all persons, who will approve themselves no papists or oppugners of the trinity, left at full liberty to act as their conscience shall direct them, in the matter of religious worship. But by statute 5 Geo. 1. c.4. no mayor, or principal magistrate, must appear at any dissenting meeting with the ensigns of his office, [23] on pain of disability to hold that any other office: the legislature judging it a matter of propriety, that a mode of worship, set up in opposition to the national, when allowed to be exercised in peace, should be exercised also with decency, gratitude, and humility.

              AS to papists, what has been said of the protestant dissenters would hold equally strong for a general toleration of them; provided their separation was founded only upon difference of opinion in religion, and their principles did not also extend to a subversion of the civil government. If once they could be brought to renounce the supremacy of the pope, they might quietly enjoy their seven sacraments, their purgatory, and auricular confession; their worship of relics and images; nay even their transubstantiation. But while they acknowledge a foreign power, superior to the sovereignty of the kingdom, they cannot complain if the laws of that kingdom will not treat them upon the footing of good subjects.

              LET us therefore now take a view of the laws in force against the papists; who may be divided into three classes, persons professing popery, popish recusants convict, and popish priests. 1. Persons professing the popish religion, besides the former penalties for not frequenting their parish church, are by several statutes, too numerous to be here recited, [24] disabled from taking any lands either by descent or purchase, after eighteen years of age, until they renounce their errors; they must at the age of twenty one register their estates before acquired, and all future conveyances and wills relating to them; they are incapable of presenting to any advowson, or granting to any other person any avoidance to the same, in prejudice of the two universities; they may not keep or teach any school under pain of perpetual imprisonment; they are liable also in some instances to pay double taxes; and, if they willingly say or hear mass, they forfeit the one two hundred, the other one hundred marks, and each shall suffer a year’s imprisonment. Thus much for persons, who from the misfortune of family prejudices or otherwise, have conceived an unhappy attachment to the Romish church from their infancy, and publicly profess its errors. But if any evil industry is used to rivet these errors upon them, if any person sends another abroad to be educated in the popish religion, or to reside in any religious house abroad for that purpose, or contributes anything to their maintenance when there; both the sender, the sent, and the contributor, are disabled to sue in law or equity, to be executor or administrator to any person, to take any legacy or deed of gift, and to bear any office in the realm, and shall forfeit all their goods and chattels, and likewise all their real estate for life. And where errors are also aggravated by apostasy, or perversion, where a person is reconciled to the see of Rome or procures others to be reconciled, the offense amounts to high treason. 2. popish recusants, convicted in a court of law of not attending the service of the church of England, are subject to the following disabilities, penalties, and forfeitures, over and above those before-mentioned. They can hold no office or employment; they must not keep arms in their houses, but the same may be seized by the justices of the peace; they may not come within ten miles of London, on pain of 100 £; they can bring no action at law, or suit in equity; they are not permitted to travel above five miles from home, unless by license, upon pain of forfeiting all their goods; and they may not come to court, under pain of 100£ No marriage or burial of such recusant, or baptism of his child, shall be had otherwise than by the ministers of the church of England, under other severe penalties. A married woman, when recusant, shall forfeit two thirds of her dower or jointure, may not be executrix or administratrix to her husband, nor any part of his goods; and during the coverture may be kept in prison, unless her husband redeems her at the rate of 10£ a month, or the third part of all his lands. And, lastly, as a feme-covert recusant may be imprisoned, so all others must, within three months after conviction, either submit and renounce their errors, or, if required so to do by four justices, must abjure and renounce the realm: and if they do not depart, or if they return without the king’s license, they shall be guilty of felony, and suffer death as felons. There is also an inferior species of recusancy, (refusing to make the declaration against popery enjoined by statute 30 Car.II. St.2. when tendered by the proper magistrate which, if the party resides within ten miles of London, makes him an absolute recusant convict; or, if at a greater distance, suspends him from having any seat in parliament, keeping arms in his house, or any horse above the value of five pounds. This is the state, by the laws now in being, of a lay papist. But, 3. The remaining species or degree, viz. popish priests, are in a still more dangerous condition. By statute 11&12; W. III. c.4. popish priests or bishops, celebrating mass or exercising any parts of their functions in England, except in the houses of ambassadors, are to perpetual imprisonment. And by the statute 27 Eliz. c.2. any popish priest, born in the dominions of the crown of England, who shall come over hither from beyond sea, or shall be in England three days without conforming and taking the oaths, is guilty of high treason: and all persons harboring him are guilty of felony without the benefit of clergy.

              THIS is a short summary of the laws against the papists, under their three several classes, of persons professing the popish religion, popish recusants convict, and popish priests. Of which the president Montesquieu observes, [25] that they do all the hurt that can possibly be done in cold blood. But in answer to this it may be observed, (what foreigners who only judge from our statute book are not fully apprized of) that these laws are seldom exerted to their utmost rigor: and indeed, if they were, it would be very difficult to excuse them. For they are rather to be accounted for from their history, and the urgency of the times which produced them, than to be approved (upon a cool review) as a standing system of law. The restless machinations of the Jesuits during the reign of Elizabeth, the turbulence and uneasiness of the papists under the new religious establishment, and the boldness of their hopes and wishes for the succession of the queen of Scots, obliged the parliament to counteract of dangerous a spirit by laws of a great, and perhaps necessary, severity. The powder-treason, in the succeeding reign, struck a panic into James I, which operated in different ways: it occasioned the enacting of new laws against the papists; but deterred him from putting them in execution. The intrigues of queen Henrietta in reign of Charles I, the prospect of a popish successor in that of Charles II, the assassination-plot in the reign of king William, and the avowed claim of a popish pretender to the crown, will account for the extension of these penalties at those several periods of our history. But if a time should ever arrive, and perhaps it is not very distant, when all fears of a pretender shall have vanished, and the power and influence of the pope shall become feeble, ridiculous, and despicable, not only in England but in every kingdom of Europe; it probably would not then be amiss to review and soften these rigorous edicts; at least till the civil principles of the roman catholics called again upon the legislature to renew them: for it ought not to be left in the breast of every merciless bigot, to drag down the vengeance of these occasional law upon inoffensive, though mistaken, subject; in opposition to the lenient inclinations of the civil magistrate, and to the destruction of every principle of toleration and religious liberty.

              IN order the better to secure the established church against perils from nonconformists of all denominations, infidels, Turks, Jews, heretics, papists, and sectaries, there are however two bulwarks erected; called the corporation and test acts: by the former of which [26] no person can be legally elected to any office relating to the government of any city or corporation, unless, within a twelvemonth before, he has received the sacrament of the lord’s supper according to the rites of church of England: and he is also enjoined to take the oaths of allegiance and supremacy at the same time that he takes the oath office: or, in default of either of these requisites, such election shall be void. The other, called the test act, [27] directs all officers civil and military to take the oaths and make the declaration against transubstantiation, in the court of king’s bench or chancery, the next term, or at the next quarter sessions, or (by subsequent statutes) within six months, after their admission; and also within the same time to receive the sacrament of the lord’s supper, according to the usage of the church of England, in some public church immediately after divine service and sermon, and to deliver into court a certificate thereof signed by the minister and church-warden, and also to prove the same by two credible witnesses; upon forfeiture of 500£ and disability to hold the said office. And of much the same nature with these is the statute 7 Jac. I.c.2. which permits no persons to be naturalized or restored in blood, but such as undergo a like test: which test having been removed in 1753, in favor of the Jews, was the next session of parliament restored again with some precipitation.

              THUS much for offense, which strike at our national religion, or the doctrine and discipline of the church of England in particular. I proceed now to consider some gross impieties and general immoralities, which are taken notice of and punished by our municipal law; frequently in concurrence with the ecclesiastical, to which the censure of many of them does also of right appertain; though with a view somewhat different: the spiritual court punishing all sinful enormities for the sake of reforming the private sinner, pro salute animae ; while the temporal courts resent the public affront to religion and morality, on which all government must depend for support, and correct more for the sake of example than private amendment.

              IV. THE fourth species of offenses therefore, more immediately against God and religion, is that of blasphemy against the Almighty, by denying his being or providence; or by contumelious reproaches of our Savior Christ. Whither also may be referred all profane scoffing at the holy scripture, or exposing it to contempt and ridicule. These are offenses punishable at common law by fine and imprisonment, or other infamous corporal punishment: [28] for Christianity is part of the laws of England. [29] 

              V. SOMEWHAT allied to this, though in an inferior degree, is the offense of profane and common swearing and cursing. By the last statute against which, 19 Geo. II. c.21. which repeals all former ones, every laborer, sailor, or soldier shall forfeit 1 s. for every profane oath or curse, every other person under the degree of a gentleman 2 s. and every gentleman or person of superior rank 5 s. to the poor of the parish; and, on a second conviction, double; and, for every subsequent conviction, treble the sum first forfeited; with all charges of conviction: and in default of payment shall be sent to the house of correction for ten days. Any the peace may convict upon his own hearing, or the testimony of one witness; and any constable or peace officer, upon his own hearing, may secure any offender and carry him before a justice, and there convict him. If the justice omits his duty, he forfeits 5£ and the constable 40 s. And the act is to be read in all parish churches, and public chapels, the Sunday after every quarter day, on pain of 5£ to be levied by warrant from any justice. Besides this punishment for taking God’s name in vain in common discourse, it is enacted by statute 3 Jac. I. c.21. that if in any stage play, interlude, or show, the name of the holy trinity, or any of the persons therein, be jestingly or profanely used, the offender shall forfeit 10£ one moiety to the king, and the informer.

              VI. A SIXTH species of offenses against God and religion, of which our ancient books are full, is a crime of which one knows not well what account to give. I mean the offense of witchcraft, conjuration, enchantment, or sorcery. To deny the possibility, nay, actual existence, of witchcraft and sorcery, is at once flatly to contradict the revealed word of God, in various passages both of the old and new testament: and the thing itself is a truth to which every nation in the world has in its turn borne testimony, by either examples seemingly well attested, or prohibitory laws, which at least suppose the possibility of a commerce with evil spirits. The civil law punishes with death not only the sorcerers themselves, bur also those who consult them; [30] imitating in the former the express law of God, [31] “thou shalt not suffer a witch to live.” And our own laws, both before and since the conquest, have been equally penal; ranking this crime in the same class with heresy, and condemning both to the flames. [32] The president Montesquieu [33] ranks them also both together, but with a very different view: laying it down as an important maxim, that we ought to be very circumspect in the prosecution of magic and heresy; because the most unexceptionable conduct, the purest morals and the constant practice of every duty in life, are not a sufficient security against the suspicion of crimes like these. And indeed the ridiculous stories that are generally told, and the many impostures and delusions that have been discovered in all ages, are enough to demolish all faith in such a dubious crime; if the contrary evidence were not also extremely strong. Wherefore it seems to be the most eligible way to conclude, with an ingenious writer of our own [34] though one cannot give credit to any particular modern instance of it.

              OUR forefathers stronger believers, when they enacted by statute 33 Hen.VIII.c.8. all witchcraft and sorcery to be felony without benefit of clergy; and again by statute 1Jac.I.c.12. that all persons invoking any evil spirit, or consulting, covenanting with, entertaining, employing, feeding, or rewarding any evil spirit; or taking up dead bodies from their graves to be used in any witchcraft, sorcery, charm, or enchantment; or killing or otherwise hurting any person by such infernal arts; should be guilty of felony without benefit of clergy, and suffer death. And, if any person should attempt by sorcery to discover hidden treasure, or to restore stolen goods, or to provoke unlawful love, or to hurt man or beast, though the same were not effected, he or she should suffer imprisonment and pillory for the first offense, and death for the second. These acts continued in force till lately, to the terror of all ancient females in the kingdom: and many poor wretches were sacrificed thereby to the prejudice of their neighbors, and their own illusions; not a few having, by some means or other, confessed the fact at the gallows. But all executions for this dubious crime are now at an end; our legislature having at length followed the wise example of Louis XIV in France, who thought proper by an edict to restrain the tribunals of justice from receiving informations of witchcraft. [35] And accordingly it is with us enacted by statute 9 Geo. II. c.5. that no prosecution shall for the future be carried on against any person for conjuration, witchcraft, sorcery, or enchantment. But the misdemeanor of persons pretending to use witchcraft, tell fortunes, or discover stolen goods by skill in the occult sciences, is still deservedly punished with a year’s imprisonment, and standing four times in the pillory.

              VII. A SEVENTH species of offenders in this class are all religious impostors: such as falsely pretend an extraordinary commission from heaven; or terrify and abuse the people with false denunciations of judgments. These, as tending to subvert all religion, by bringing it into ridicule and contempt, are punishable by the temporal courts with fine, imprisonment, and infamous corporal punishment. [36] 

              VIII. SIMONY, or the corrupt presentation of any one to an ecclesiastical benefice for gift or reward, is also to be considered as an offense against religion; as well by reason of the sacredness of the charge which is thus profanely bought and sold, as because it is always attended with perjury in the person presented. [37] The statute 31 Eliz. c.6. (which, so far as it relates to the forfeiture of the right of presentation, was considered in a former book [38]) enacts, that if any patron, for money or any other corrupt consideration or promise, directly or indirectly given, shall present, admit, institute, induct, install, or collate any person to an ecclesiastical benefice or dignity, both the giver and taker shall forfeit two value of the benefice or dignity; one moiety to the king, and the other to any one who will sue for the same. If persons also corruptly resign or exchange their benefices, both the giver and taker shall in like manner forfeit double the value of the money or other corrupt consideration. And persons who shall corruptly ordain or license any minister, or procure him to be ordained or licensed, (which is the true idea of simony) shall incur a like forfeiture of forty pounds; and the minister himself of ten pounds, besides an incapacity to hold any ecclesiastical preferment for seven years afterwards. Corrupt elections and resignations in colleges, hospitals, and other eleemosynary corporations, are also punished by the same statute with forfeiture of the double value, vacating the place or office, and a devolution of the right of election for that turn to the crown.

              IX. PROFANATION of the lord’s day, or sabbath-breaking, is a ninth offense against God and religion, punished by the municipal laws of England. For, besides the notorious indecency and scandal, of permitting any secular business to be publicly transacted on that day, in a country professing Christianity, and the corruption of morals which usually follows its profanation, the keeping one day in seven holy, as a time of relaxation and refreshment as well as for public worship, is of admirable service to a state, considered merely as a civil institution. It humanizes by the help of conversation and society the manners of the lower classes; which would otherwise degenerate into a sordid ferocity and savage selfishness of spirit: it enables the industrious workman to pursue his occupation in the ensuing week with health and cheerfulness: it imprints on the minds of the people that sense of their duty to God, so necessary to make them good citizens; but which yet would be worn out and defaced by an unremitted continuance of labor, without any stated times of recalling them to worship of their maker. And therefore the laws of king Athelstan [39] forbad all merchandising on the lord’s day, under very severe penalties. And by the statute 27 Hen.VI.c.5. no fair or market shall be held on the principal festivals, Good Friday, or any Sunday (except the four Sundays in harvest) on pain of forfeiting the goods exposed to sale. And, since, by the statute 1 Car. I.c.1. no persons shall assemble, out of their own parishes, for any sport whatsoever upon this day; nor, in their parishes, shall use any bull or bear baiting, interludes, plays, or other unlawful exercises, or pastimes; on pain that every offender shall pay 3s. 4d. to the poor. This statute does not prohibit, but rather impliedly allows, any innocent recreation or amusement, within their respective parishes, even on the lord’s day, after divine service is over. But by statute 29 Car.II.c.7. no person is allowed to work on the lord’s day, or use any boat or barge, or expose any goods to sale; except meat in public houses, milk at certain hours, and works of necessity or charity, on forfeiture of 5 s. Nor shall any drover, carrier, or the like, travel upon that day, under pain of twenty shillings.

              X. DRUNKENNESS is also punished by statute 4 Jac. I.c.5. with the forfeiture of 5s; or the sitting six hours in the stocks: by which time the statute presumes the offender will have regained his senses, and not be liable to do mischief to his neighbors. And there are many wholesome statutes, by way of prevention, chiefly passed in the same reign of king James I, which regulate the licencing of ale-houses, and punish persons found tippling therein; or the masters of such houses permitting them.

              XI. THE last offense which I shall mention, more immediately against religion and morality and cognizable by the temporal courts, is that of open and notorious lewdness: either by frequenting houses of ill fame, which is an indictable offense; [40] or by some grossly scandalous and public indecency, for which the punishment is by fine and imprisonment. [41] In the year 1650, when the ruling powers found it for their interest to put on the semblance of a very extraordinary strictness and purity of morals, not only incest and adultery were made capital crimes; but also the repeated act of keeping a brothel, or committing fornication, were (upon a second conviction) made felony without benefit of clergy. [42] But at the restoration, when men from an abhorrence of the hypocrisy of the late times fell into a contrary extreme, of licentiousness, it was not thought proper to renew a law of such unfashionable rigor. And these offenses have been ever since left to the feeble coercion of the spiritual court, according to the rules of the canon law; a law which has treated the offense of incontinence, nay even adultery itself, with a great degree of tenderness and lenity; owing perhaps to the celibacy of its first compilers. The temporal courts therefore take no cognizance of the crime of adultery, otherwise than as a private injury. [43] 

              BUT, before we quit this subject, we must take notice of the temporal punishment for having bastard children, considered in a criminal light; for with regard to the maintenance of such illegitimate offspring, which is a civil concern, we have formerly spoken at large. [44] By the statute 18 Eliz. c.3. two justices may take order for the punishment of the mother and reputed father; but what that punishment shall be, is not therein ascertained: though the contemporary exposition was, that a corporal punishment was intended. [45] By statute 7 Jac. I.c.4. a specific punishment ( viz. commitment to the house of correction) is inflicted on the woman only. But in both cases, it seems that the penalty can only be inflicted, if the bastard becomes chargeable to the parish: for otherwise the very maintenance of the child is considered as a degree of punishment. By the last mentioned statute the justices may commit the mother to the house of correction, there to be punished and set on work for one year; and, in case of a second offense, till she find sureties never to offend again.
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              [IV-66]

              CHAPTER THE FIFTH.

                Of Offenses Against the Law of Nations↩

              ACCORDING to the method marked out in the preceding chapter, we are next to consider the offenses more immediately repugnant to that universal law of society, which regulates the mutual intercourse between one state and another; those, I mean, which are particularly animadverted on, as such, by the English law.

              THE law of nations is a system of rules, deducible by natural reason, and established by universal consent among the civilized inhabitants of the world; [1] in order to decide all disputes, to regulate all ceremonies and civilities, and to insure the observance frequently occur between two or more independent states, and the individuals belonging to each. [2] This general law is founded upon this principle, that different nations ought in time of peace to do one another all the good they can; and, in time of war, as little harm as possible, without prejudice to their own real interests. [3] And, as none of these states will allow a superiority in the other, therefore neither can dictate or prescribe the rules of this law to the rest; but such rules must necessarily result from those principles of natural justice, in which all the learned of every nation agree: or they depend upon mutual compacts or treaties between the respective communities; in the construction of which there is also no judge to resort to, but the law of nature and reason, being the only one in which all the contracting parties are equally conversant, and to which they are equally subject.

              IN arbitrary states this law, wherever it contradicts or is not provided for by the municipal law of the country, is enforced by the royal power: but since in England no royal power can introduce a new law, or suspend the execution of the old, therefore the law of nations (wherever any question arises which is properly the object of its jurisdiction) is here adopted in its full extent by the common law, and is held to be a part of the law of the land. And those acts of parliament, which have from time to time been made to enforce this universal law, or to facilitate the execution of its decisions, are not to be considered as introductive of any new rule, but merely as declaratory of the old fundamental constitutions of the kingdom; without which it must cease to be a part of the civilized world. Thus in mercantile questions, such as bills of exchange and the like; in all marine causes, relating to freight, average, demurrage, insurances, bottomry, and others of a similar nature; the lawmerchant, [4] which is a branch of the law of nations, is regularly and constantly adhered to. So too in all disputes relating to prizes, to shipwrecks, to hostages, and ransom bills, there is no other rule of decision but this great universal law, collected from history and usage and such writers of all nations and languages as are generally approved and allowed of.

              BUT, though in civil transactions and questions of property between the subjects of different states, the law of nations has much scope and extent, as adopted by the law of England; yet the present branch of our inquiries will fall within a narrow compass, as offenses against the law of nations can rarely be the object of the criminal law of any particular state. For offenses against this law are principally incident to whole states or nations: in which case recourse can only be had to war; which is an appeal to the god of hosts, to punish such infractions of public faith, as are committed by one independent people against another: neither state having any superior jurisdiction to resort to upon earth for justice. But where the individuals of any state violate this general law, it is then the interest as well as duty of the government under which they live, to animadvert upon them with a becoming severity, that the peace of the world may be maintained. For in vain would nations in their collective capacity observe these universal rules, if private subjects were at liberty to break them at their own discretion, and involve the two states in a war. It is therefore incumbent upon the nation injured, first to satisfaction and justice to be done on the offender, by the state to which he belongs; and, if that be refused or neglected, the sovereign then avows himself an accomplice or abettor of his subject’s crime, and draws upon his community the calamities of foreign war.

              THE principal offense against the law of nations, animadverted on as such by the municipal laws of England, are of three kinds; 1. Violation of safe-conducts; 2. Infringement of the rights of ambassadors; and, 3. Piracy.

              1. AS to the first, violation of safe-conducts or passports, expressly granted by the king or his ambassadors [5] to the subjects of a foreign power in time of mutual war; or, committing acts of hostility against such as are in amity, league, or truce with us, who are here under a general implied safe-conduct; are breaches of the public faith, without the preservation of which there can be no intercourse or commerce between one nation and another: and such offenses may, according to the writers upon the law of nations, be a just ground of a national war; since it is not in the power of the foreign prince to cause justice to be done to his subjects by the very individual delinquent, but he must require it of the whole community. And as during the continuance of any safe-conduct, either express or implied, the foreigner is under the protection of the king and the law; and, more especially, as it is one of the articles of Magna Carta, [6] that foreign merchants shall be entitled to safe-conduct and security throughout the kingdom; there is no question but that any violation of either the person or property of such foreigner may be punished by indictment in the name of the king, whose honor is more particularly engaged in supporting his own safe-conduct. And, when this malicious rapacity was not confined to private individuals, but broke out into general hostilities, by the statute 2 Hen. V. st.1. c. 6. breaking of truce and safe-conduct, or abetting and receiving the truce breakers, was (in affirmance and support of the law of nations) declared to be high treason against the crown and dignity of the king; and conservators of truce and safe-conducts were appointed in every port, and empowered to hear and determine such treasons (when committed at sea) according to the ancient marine law then practiced in the admiral’s court: and, together with two men learned in the law of the land, to hear and determine according to that law the same treasons, when committed within the body of any county. Which statute, so far as it made these offenses amount to treason, was suspended by 14 Hen. VI. c. 8. and repealed by 20 Hen. VI. c.11. but revived by 29 Hen. VI. c. 2. which gave the same powers to the lord chancellor, associated with either of the chief justices, as belonged to the conservators of truce and their assessors; and enacted that, notwithstanding the party be convicted of treason, the injured stranger should have restitution out of his effects, prior to any claim of the crown. And it is farther enacted by the statute 31 Hen. VI. c.4. that if any of the king’s subjects attempt or offend, upon the sea, or in port within the king’s obeisance, against any stranger in amity, league, or under safe-conduct; and especially by attaching his person, or spoiling him, or robbing him of his goods; the lord chancellor, with any of the justices of either the king’s bench or common pleas, may cause full restitution and amends to be made to the injured.

              IT is to be observed, that the suspending and repealing acts of 14 & 20 Hen. VI, and also the reviving act of 29 Hen. VI, were only temporary; so that it should seem that, after the expiration of them all, the statute 2 Hen. V continued in full force: but yet it is considered as extinct by the statute 14 Edw. IV. c. 4. which revives and confirms all statutes and ordinances made before the accession of the house of York against breakers of amities, truces, leagues, and safe-conducts, with an express exception to the statutes of 2 Hen. V. But (however that may be) I apprehend it was finally repealed by the general statutes of Edward VI and queen Mary, for abolishing new-created treasons; though Sir Matthew Hale seems to question it as to treasons committed on the sea. [7] But certainly the statute of 31 Hen. VI remains in full force to this day.

              II. AS to the rights of ambassadors, which are also established by the law of nations, and are therefore matter of universal concern, they have formerly been treated of at large. [8] It may here be sufficient to remark, that the common law of England recognizes them in their full extent, by immediately stopping all legal process, sued out through the ignorance or rashness of individuals, which may entrench upon the immunities of a foreign minister or any of his train. And, the more effectually to enforce the law of nations in this respect, when violated through wantonness or insolence, it is declared by the statute 7 Ann. c. 12. that all process whereby the person of any ambassador, or of his domestic or domestic servant, may be arrested, or his goods distrained or seized, shall be utterly null and void; and that all persons prosecuting, soliciting, or executing such process, being convicted by confession or the oath of one witness, before the lord chancellor and the chief justices, or any two of them, shall be deemed violators of the laws of nations, and disturbers of the public repose; and shall suffer such penalties and corporal punishment as the said judges, of any two of them, shall think fit. [9] Thus, in cases of extraordinary outrage, for which the law has provided no special penalty, the legislature has entrusted to the three principal judges of the kingdom an unlimited power of proportioning the punishment to the crime.

              III. LASTLY, the crime of piracy, or robbery and depredation upon the high seas, is an offense against the universal law of society; a pirate being, according to Sir Edward Coke, [10] hostis humani generis [enemy to mankind]. As therefore he has renounced all the benefits of society and government, and has reduced himself afresh to the savage state of nature, by declaring war against all mankind, all mankind must declare war against him: so that every community has a right, by the rule of self-defense, to inflict that punishment upon him, which every individual would in a state of nature have been otherwise entitled to do, any invasion of his person or personal property.

              BY the ancient common law, piracy, if committed by a subject, was held to be a species of treason, being contrary to his natural allegiance; and by an alien to be felony only: but now, since the statute of treasons, 25 Edw. III. c. 2. it is held to be only felony in a subject. [11] Formerly it was only cognizable by the admiralty courts, which proceed by the rule of the civil law. [12] But, it being inconsistent with the liberties of the nation, that any man’s life should be taken away, unless by the judgment of his peers, or the common law of the land, the statute 28 Hen. VIII. c. 15. established a new jurisdiction for this purpose; which proceeds according to the course of the common law, and of which we shall say more hereafter.

              THE offense of piracy, by common law, consists in committing those act of robbery and depredation upon the high seas, which, if committed upon land, would have amounted to felony there. [13] As, by statute 11 & 12 W. III. c. 7. if any natural born subject commits any act of hostility upon the high seas, against others of his majesty’s subjects, under color of a commission from any foreign power; this, though it would only be an act of war in an alien, shall be construed piracy in a subject. And farther, any commander, or other seafaring person, betraying his trust, and running away with any ship, boat, ordnance, ammunition, or goods; or yielding them up voluntarily to a pirate; or conspiring to do these acts; or any person confusing the commander of a vessel, to hinder him from fighting in defense of his ship, or to cause a revolt on board; shall, for each of these offenses, be adjudged a pirate, felon, and robber, and shall suffer death, whether he be principal or accessory. By the statute 8 Geo. I. c. 24. the trading with known pirates, or furnishing them with stores or ammunition, or fitting out any vessel for that purpose, or in any wise consulting, combining, confederating, or corresponding with them; or the forcibly boarding any merchant vessel, though without seizing or carrying her off, and destroying or throwing any of the goods overboard; shall be deemed piracy: and all accessories to piracy, are declared to be principal pirates, and felons without benefit of clergy. By the same statutes also, (to encourage the defense of merchant vessels against pirates) the commanders or seamen wounded, and the widows of such seamen as are slain, in any piratical engagement, shall be entitled to a bounty, to be divided among them, not exceeding one fiftieth part of the value of the cargo on board: and such wounded seamen shall entitled to the pension of Greenwich hospital; which no other seamen are, except only such as have served in a ship of war. And if the commander shall behave cowardly, by not defending the ship, if she carries guns or arms, or shall discharge the mariners from fighting, so that the ship falls into the hands of pirates, such commander shall forfeit all his wages, and suffer six months imprisonment.

              THESE are the principal cases, in which the statute law of England interposes, to aid and enforce the law of nations, as a part of the common law; inflicting an adequate punishment upon offenses against that universal law, committed by private persons. We shall proceed in the next chapter to consider offenses, which more immediately affect the sovereign executive power of our own particular state, or the king and government; which species of crimes branches itself into a much larger extent, than either of those of which we have already treated.
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              CHAPTER THE SIXTH.

                Of High Treason↩

              THE third general division of crimes consists of such, as more especially affect the supreme executive power, or the king and his government; which amount either to a total renunciation of that allegiance, or at the least to a criminal neglect of that duty, which is due from every subject to his sovereign. In a former part of these commentaries [1] we had occasion to mention the nature of allegiance, as the tie or ligament which binds every subject to be true and faithful to his sovereign liege lord the king, in return for that protection which is afforded him; and truth and faith to bear of life and limb, and earthly honor; and not to know or hear of any ill intended him, without defending him therefrom. And this allegiance, we may remember, was distinguished int two sorts or species: the one natural and perpetual, which is inherent only in natives of the king’s dominions; the other local and temporary, which is incident to aliens also. Every offense therefore more immediately affecting the royal person, his crown, or dignity, is in some degree a breach of this duty of allegiance, whether natural and innate, or local and acquired by residence: and these may be distinguished into four kinds; 1. Treason. 2. Felonies injurious to the king’s prerogative. 3. Praemunire. 4. Other misprisions and contempts. Of which crimes the first and principal is that of treason.

              TREASON, proditio, in its very name (which is borrowed from the French) imports a betraying, treachery, or breach of faith. It therefore happens only between allies, says the mirror: [2] for treason is indeed a general appellation, made use of by the law, to denote not only offenses against the king and government, but also that accumulation of guilt which arises whenever a superior reposes a confidence in a subject or inferior, between whom and himself there subsists a natural, a civil, or even a spiritual relation; and inferior so abuses that confidence, so forgets the obligations of duty, subjection, and allegiance, as to destroy the life of any such his superior or lord. This is looked upon as proceeding from the same principle of treachery in private life, as would have urged him who harbors it to have conspired in public against his liege lord and sovereign: and therefore for a wife to kill her lord or husband, a servant his lord or master, and an ecclesiastic his lord or ordinary; these being breaches of the lower allegiance, of private and domestic faith, are denominated petit treasons. But when disloyalty so rears its crest, as to attack even majesty itself, it is called by way of eminent distinction high treason, alta proditio ; being equivalent to the crimen laesae majestatis [crime of high treason] of the Romans, as Glanvil [3] denominates it also in our English law.

              As this is the highest civil crime, which (considered as a member of the community) any man can possibly commit, it ought therefore to be the most precisely ascertained. For if the crime of high treason be indeterminate, this alone (says the president Montesquieu) is sufficient to make any government degenerate into arbitrary power. [4] And yet, by the ancient common law, there was a great latitude left in the breast of the judges, to determine what was treason, or not so: whereby the creatures of tyrannical princes had opportunity to create abundance of constructive treasons; that is, to raise, by forced and arbitrary constructions, offenses into the crime and punishment of treason, which never were suspected to be such. Thus the accroaching, or attempting to exercise, royal power (a very uncertain charge) was in the 21 Edw. III. held to be treason in a knight of Hertfordshire who forcibly assaulted and detained one of the king’s subjects till he paid him 90 £: [5] a crime, it must be owned, well deserving of punishment; but which seems to be of a complection very different from that of treason. Killing the king’s father, or brother, or even his messenger, has also fallen under the same denomination. [6] The latter of which is almost as tyrannical a doctrine as that of the imperial constitution of Arcadius and Honorius, which determines that any attempts or designs against the ministers of the prince shall be treason. [7] But however, to prevent the inconveniences which began to arise in England from this multitude of constructive treasons, the statute 25 Edw. III. c. 2. was made; which defines what offenses only for the future should be held to be treason: in like manner as the lex Julia majestatis [Julian law of treason] among the Romans, promulgated by Augustus Caesar, comprehended all the ancient laws, that had before been enacted to punish transgressors against the state. [8] This statute must therefore be our text and guide, in order to examine into the several species of high treason. And we shall find that it comprehends all kinds of high treason under seven distinct branches.

              1. “WHEN a man does compass or imagine the death of our lord the king, of our lady his queen, or of their eldest son and heir.” Under this description it is held that a queen regnant (such as queen Elizabeth and queen Anne) is within the words of the act, being invested with royal power and entitled to the allegiance of her subjects: [9] but the husband of such a queen is not comprised within these words, and therefore no treason can be committed against him. [10] The king here intended is the king in possession, without any respect to his title: for it is held, that a king de facto [in fact] and not de jure [by right], or in other words an usurper that has got possession of the throne, is a king within the meaning of the statute; as there is a temporary allegiance due to him, for his administration of the government, and temporary protection of the public: and therefore treasons committed against Henry VI were punished under Edward IV, though all the line of Lancaster had been previously declared usurpers by act of parliament. But the most rightful heir of the crown, or king de jure and not de facto, who has never had plenary possession of the throne, as was the case of the house of York during the three reigns of the line of Lancaster, is not a king within this statute, against whom treasons may be committed. [11] And a very sensible writer on the crown-law carries the point of possession so far, that he holds, [12] that a king out of possession is so far from having any right to our allegiance, by any other title which he may set up against the king in being, that we are bound by the duty of our allegiance to resist him. A doctrine which he grounds upon the statute 11 Hen. VII. c. 1. which is declaratory of the common law, and pronounces all subjects excused from any penalty or forfeiture, which do assist and obey a king de facto. But, in truth, this seems to be confounding all notions of right and wrong; and the consequence would be, that when Cromwell had murdered the elder Charles, and usurped the power (though not the name) of king, the people were bound in duty to hinder the son’s restoration: and were the king of Poland or Morocco to invade this kingdom, and by any means to get possession of the crown (a term, by the way, of very loose and indistinct signification) the subject would be bound the his allegiance to fight for his natural prince today, and by the same duty of allegiance to fight against him tomorrow. The true distinction seems to be, that the statute of Henry the seventh does by no means command any opposition to a king de jure ; but excuses the obedience paid to a king de facto. When therefore a usurper is in possession, the subject is excused and justified in obeying and giving him assistance: otherwise, under a usurpation, no man could be safe; if the lawful prince had a right to hang him for obedience to the powers in being, as the usurper would certainly do for disobedience. Nay farther, as the mass of people are imperfect judges of title, of which in all cases possession is prima facie evidence, the law compels no man to yield obedience to that prince, whose right is by want of possession rendered uncertain and disputable, till providence shall think fit to interpose in his favor, and decide the ambiguous claim: and therefore, till he is entitled to such allegiance by possession, no treason can be committed against him. Lastly, a king who has resigned his crown, such resignation being admitted and ratified in parliament, is according to Sir Matthew Hale no longer the object of treason. [13] And the same reason holds, in case a king abdicates the government; or, by actions subversive of the constitution, virtually renounces the authority which he claims by that very constitution: since, as was formerly observed, [14] when the fact of abdication is once established, and determined by the proper judges, the consequence necessarily follows, that the throne is thereby vacant, and he is no longer king.

              LET us next see, what is a compassing or imagining the death of the king, etc. These are synonymous terms; the word compass signifying the purpose or design of the mind or will, [15] and not, as in common speech, the carrying such design to effect. [16] And therefore an accidental stroke, which may mortally would the sovereign, per infortunium [by accident], without any traitorous intent, is no treason: as was the case of Sir Walter Tyrrel, who, by the command of king William Rufus, shooting at a hart, the arrow glanced against a tree, and killed the king upon the spot. [17] But, as this compassing or imagination is an act of the mind, it cannot possibly fall under any judicial cognizance, unless it be demonstrated by some open, or overt, act. And yet the tyrant Dionysius is recorded [18] to have executed a subject, barely for dreaming that he had killed him; which was held for a sufficient proof, that he had thought thereof in his waking hours. But such is not the temper of the English law; and therefore in this, and the three next species of treason, it is necessary that there appear an open or overt act of a more full and explicit nature, to convict the traitor upon. The statute expressly requires, that the accused “be thereof upon sufficient proof attainted of some open act by men of his own condition.” Thus, to provide weapons or ammunition for the purpose of killing the king, is held to be a palpable overt act of treason in imagining his death. [19] To conspire to imprison the king by force, and move towards it by assembling company, is an overt act of compassing the king’s death; [20] for all force, used to the person of the king, in its consequence may tend to his death, and is a strong presumption of something worse intended than the present force, by such as have so far thrown off their bounden duty to their sovereign: it being an old observation, that there is generally but a short interval between the prisons and the graves of princes. There is no question also, but that taking any measures to render such treasonable purposes effectual, as assembling and consulting on the means to kill the king, is a sufficient overt act of high treason. [21] 

              HOW far mere words, spoken by an individual, and not relative to any treasonable act or design then in agitation, shall amount to treason, has been formerly matter of doubt. We have two instances, in the reign of Edward the fourth, of persons executed for treasonable words: the one a citizen of London, who said he would make his son heir of the crown, being the sign of the house in which he lived; the other a gentleman, whose favorite buck the king killed in hunting, whereupon he wished it, horns and all, in the king’s belly. These were esteemed hard cases: and the chief justice Markham rather chose to leave his place than assent to the latter judgment. [22] But now it seems clearly to be agreed, that, by the common law and the statute of Edward III, words spoken amount only to a high misdemeanor, and no treason. For they may be spoken in heat, without any intention, or be mistaken, perverted, or mis-remembered by the hearers; their meaning depends always on their connection with other words, and things; they may signify differently even according to the tone of voice, with which they are delivered; and sometimes silence itself is more expressive than any discourse. As therefore there can be nothing more equivocal and ambiguous than words, it would indeed be unreasonable to make them amount to high treason. And accordingly in 4 Car. I. on a reference to all the judges, concerning some very atrocious words spoken by one Pyne, they certified to the king, “that though the words were as wicked as might be, yet they were no treason: for, unless it be by some particular statute, no words will be treason.” [23] If the words be set down in writing, it argues more deliberate intention; and it has been held that writing is an overt act of treason; for scribere est agere [writing is action]. But even in this case the bare words are not the treason, but the deliberate act of writing them. And such writing, though unpublished, has in some arbitrary reigns convicted its author of treason: particularly in the cases of one Peacham a clergyman, for treasonable passages in a sermon never preached; [24] and of Algernon Sidney, for some papers found in his closet: which, had they been plainly relative to any previous formed design of dethroning or murdering the king, might doubtless have been properly read in evidence as overt acts of that treason, which was specially laid in the indictment. [25] But, being merely speculative, without any intention (so far as appeared) of making any public use of them, the convicting the authors of treason upon such an insufficient foundation has been universally disapproved. Peacham was therefore pardoned: and, though Sidney indeed was executed, yet it was to the general discontent of the nation; and his attainder was afterwards reversed by parliament. There was then no manner of doubt, but that the publication of such a treasonable writing was a sufficient overt act of treason at the common law; [26] though of late even that has been questioned.

              2. THE second species of treason is, “if a man do violate the king’s companion, or the king’s eldest daughter unmarried, or the wife of the king’s eldest son and heir.” By the king’s companion is meant his wife; and by violation is understood carnal knowledge, as well without force, as with it: and this is high treason in both parties, if both be consenting; as some of the wives of Henry the eighth by fatal experience evinced. The plain intention of this law is to guard the blood royal from any suspicion of bastardy, whereby the succession to the crown might be rendered dubious: and therefore, when this reason ceases, the law ceases with it; for to violate a queen or princess dowager is held to be no treason: [27] in like manner as, by the feudal law, it was a felony and attended with a forfeiture of the fief, if the vassal vitiated the wife or daughter of his lord; [28] but no so if he only vitiated his widow. [29] 

              3. THE third species of treason is, “if a man do levy war against our lord the king in his realm.” And this may be done by taking arms, not only to dethrone the king, but under pretense to reform religion, or the laws or to remove evil counselors, or other grievances whether real or pretended. [30] For the law does not, neither can it, permit any private man, or set of men, to interfere forcibly in matters of such high importance; especially as it has established a sufficient power, for these purposes, in the high court of parliament: neither does the constitution justify any private or particular resistance for private or particular grievances; though in cases of national oppression the nation has very justifiably risen as one man, to vindicate the original contract subsisting between the king and his people. To resist the king’s forces by defending a castle against them, is a levying of war: and so is an insurrection with an avowed design to pull down all enclosures, all brothels, and the like; the universality of the design making it a rebellion against the state, an usurpation of the powers of government, and an insolent invasion of the king’s authority. [31] But a tumult with a view to pull down a particular house, or lay open a particular enclosure, amounts at most to a riot; this being no general defiance of public government. So, if two subjects quarrel and levy war against each other, it is only a great riot and contempt, and no treason. Thus it happened between the earls of Hereford and Gloucester in 20 Edw. I. who raised each a little army, and committed outrages upon each others lands, burning houses, attended with the loss of many lives: yet this was held to be no high treason, but only a great misdemeanor. [32] A bare conspiracy to levy war does not amount to this species of treason; but (if particularly pointed at the person of the king or his government) it falls within the first, of compassing or imagining the king’s death. [33] 

              4. “IF a man be adherent to the king’s enemies in his realm, giving to them aid and comfort in the realm, or elsewhere,” he is also declared guilty of high treason. This must likewise be proved by some overt act, as by giving them intelligence, by sending them provisions, by selling them arms, by treacherously surrendering a fortress, or the like. [34] By enemies are here understood the subjects of foreign powers with whom we are at open war. As to foreign pirates or robbers, who may happen to invade our coasts, without any open hostilities between their nation and our own, and without any commission from any prince or state at enmity with the crown of Great Britain, the giving the many assistance is also clearly treason; either in the light of adhering to the public enemies of the king and kingdom, [35] or else in that of levying war against his majesty. And, most indisputably, the same acts of adherence or aid, which (when applied to foreign enemies) will constitute treason under this branch of the statute, will (when afforded to our own fellow-subjects in actual rebellion at home) amount to high treason under the description of levying war against the king. [36] But to relieve a rebel, fled out of the kingdom, is no treason: for the statute is taken strictly, and a rebel is not an enemy; an enemy being always the subject of some foreign prince, and one who owes no allegiance to the crown of England. [37] And if a person be under circumstances of actual force and constraint, through a well-grounded apprehension of injury to his life or person, this fear or compulsion will excuse his even joining with either rebels or enemies in the kingdom, provided he leaves them whenever he has a safe opportunity. [38] 

              5. “IF a man counterfeit the king’s great or privy seal,” this is also high treason. But if a man takes wax bearing the impression of the great seal off from one patent, and fixes it to another, this is held to be only an abuse of the seal, and not a counterfeiting of it; as was the case of a certain chaplain, who in such manner framed a dispensation for non-residence. But the knavish artifice of a lawyer much exceeded this of the divine. One of the clerks in chancery glued together two pieces of parchment; on the uppermost of which he wrote a patent, to which he regularly obtained the great seal, the label going through both the skins. He then dissolved the cement; and taking off the written patent, on the blank skin wrote a fresh patent, of a different import from the former, and published it as true. This was held no counterfeiting of the great seal, but only a great misprision; and Sir Edward Coke [39] mentions it with some indignation, that the party was living at that day.

              6. THE sixth species of treason under this statute, is “if a man counterfeit the king’s money; and if a man bring false money into the realm counterfeit to the money of England, knowing the money to be false.” As to the first branch, counterfeiting the king’s money; this is treason, whether the false money be uttered in payment or not. Also if the king’s own ministers alter the standard or alloy established by law, it is treason. But gold and silver money only are held to be within this statute. [40] With regard likewise to the second branch, importing foreign counterfeit money, in order to utter it here; it is held that uttering it, without importing it, is not within the treason. [41] But of this we shall presently say more.

              7. THE last species of treason, ascertained by this statute, is “if a man slay the chancellor, treasurer, or the king’s justices of the one bench or the other, justices in eyre, or justices of assize, and all other justices assigned to hear and determine, being in their places doing their offices.” These high magistrates, as they represent the king’s majesty during the execution of their officers, are therefore for the time equally regarded by the law. But this statute extends only to the actual killing of them, and not to wounding, or a bare attempt to kill them. It extends also only to the officers therein specified; and therefore the barons of the exchequer, as such, are not within the protection of this act. [42] 

              THUS careful was the legislature, in the reign of Edward the third, to specify and reduce to a certainty the vague notions of treason, that had formerly prevailed in our courts. But the act does not stop here, but goes on. “Because other like cases of treason may happen in time to come, which cannot be thought of nor declared at present, it is accorded, that if any other case supposed to be treason, which is not above specified, does happen before any judge; the judge shall tarry without going to judgment of the treason, till the cause be showed and declared before the king and his parliament, whether it ought to be judged treason, or other felony.” Sir Matthew Hale [43] is very high in his encomiums on the great wisdom and care of the parliament, in thus keeping judges within the proper bounds and limits of this act, by not suffering them to run out (upon their own opinions) into constructive treasons, though in cases that seem to them to have a like parity of reason; but reserving them to the decision of parliament. This is a great security to the public, the judges, and even this sacred act itself; and leaves a weighty memento to judges to be careful, and not overhasty in letting in treasons by construction or interpretation, especially in new cases that have not been resolved and settled. 2. He observes, that as the authoritative decision of these casus omissi [omitted cases] is reserved to the king and parliament, the most regular way to do it is by a new declarative act: and therefore the opinion of any one or of both houses, though of very respectable weight, is not that solemn declaration referred to by this act, as the only criterion for judging of future treasons.

              IN consequence of this power, not indeed originally granted by the statute of Edward III, but constitutionally inherent in every subsequent parliament, (which cannot be abridged of any rights by the act of a precedent one) the legislature was extremely liberal in declaring new treasons in the unfortunate reign of king Richard the second: as, particularly, the killing of an ambassador was made so; which seems to be founded upon better reason than the multitude of other points, that were then strained up to this high offense: the most arbitrary and absurd of all which was by the statute 21 Ric. II. c. 3. which made the bare purpose and intent of killing or deposing the king, without any overt act to demonstrate it, high treason. And yet so little effect have over-violent laws to prevent any crime, that within two years afterwards this very prince was both deposed and murdered. And, in the first year of his successor’s reign, an act was passed, [44] reciting “that no man knew how he ought to behave himself, to do, speak, or say, for doubt of such pains of treason: and therefore it was accorded that in no time to come any treason be judged, otherwise than was ordained by the statute of king Edward the third.” This at once swept away the whole load of extravagant treasons introduced in the time of Richard the second.

              BUT afterwards, between the reign of Henry the fourth and queen Mary, and particularly in the bloody reign of Henry the eighth, the spirit of inventing new and strange treasons was revived; among which we may reckon the offenses of clipping money; breaking prison or rescue, when the prisoner is committed for treason; burning houses to extort money; stealing cattle by Welchmen; counterfeiting foreign coin; willful poisoning; execrations against the king; calling him opprobrious names by public writing; counterfeiting the sign manual or signet; refusing to adjure the pope; deflowering, or marrying without the royal license, any of the king’s children, sisters, aunts, nephews, or nieces; bare solicitation of the chastity of the queen or princess, or advances made by themselves; marrying with the king, by a woman not a virgin, without previously discovering to him such her unchaste life; judging or believing (manifested by any overt act) the king to have been lawfully married to Anne of Cleve; derogating from the king’s royal style and title; impugning his supremacy; and assembling riotously to the number of twelve, and not dispersing upon proclamation: all which new-fangled treasons were totally abrogated by the statute 1 Mar. c. 1. which once more reduced all treasons to the standard of the statute 25 Edw. III. Since which time, though the legislature has been more cautious in creating new offenses of this kind, yet the number is very considerably increased, as we shall find upon a short review.

              THESE new treasons, created since the statute 1 Mar. c. 1. and not comprehended under the description statute 25 Edw. III, I shall comprise under three heads. 1. Such as relate to papists. 2. Such as relate to falsifying the coin or other royal signatures. 3. Such as are created for the security of the protestant succession in the house of Hanover.

              1. THE first species, relating to papists, was considered in the preceding chapter, among the penalties incurred by that branch of non-conformists to the national church; wherein we have only to remember that by statute 5 Eliz. c. 1. to defend the pope’s jurisdiction in this realm is, for the first time, a heavy misdemeanor; and, if the offense be repeated, it is high treason. Also by statute 27 Eliz. c. 2. if any popish priest, born in the dominions of the crown of England, shall come over hither from beyond the seas; or shall tarry her three days without conforming to the church; he is guilty of high treason. And by statute 3 Jac. I. c. 4. if any natural born subject be withdrawn from his allegiance, and reconciled to the pope or see of Rome, or any other prince or state, both he and all such as procure such reconciliation shall incur the guilt of high treason. These were mentioned under the division before referred to, as spiritual offenses, and I now repeat them as temporal ones also: the reason of distinguishing these overt acts of popery from all others, by setting the mark of high treason upon them, being certainly on a civil, and not on a religious, account. For every popish priest of course renounces his allegiance to his temporal sovereign upon taking orders; that being inconsistent with his new engagements of canonical obedience to the pope: and the same may be said of an obstinate defense of his authority here, or a formal reconciliation to the see of Rome, which the statute construes to be a withdrawing from one’s natural allegiance; and therefore, besides being reconciled “to the pope,” it also adds “or any other prince or state.”

              2. WITH regard to treasons relative to the coin or other royal signatures, we may recollect that the only two offenses respecting the coinage, which are made treason by the statute 25 Edw. III. are the actual counterfeiting the gold and silver coin of this kingdom; or the importing such counterfeit money with intent to utter it, knowing it to be false. But these not being found sufficient to restrain the evil practices of coiners and false moneyers, other statutes have been since made for that purpose. The crime itself is made a species of high treason; as being a breach of allegiance, by infringing the king’s prerogative, and assuming one of the attributes of the sovereign, to whom alone it belongs to set the value and determinations of coin made at home, or to fix the currency of foreign money: and besides, as all money which bears the stamp of the kingdom is sent into the world upon the public faith, as containing metal of a particular weight and standard, whoever falsifies, this is an offender against the state, by contributing to render that public faith suspected. And upon the same reasons, by a law of the emperor Constantine, [45] false coiners were declared guilty of high treason, and were condemned to be burned alive: as, by the laws of Athens, [46] all counterfeiters, debasers, and diminishers of the current coin were subjected to capital punishment. However, it must be owned, that this method of reasoning is a little overstrained: counterfeiting or debasing the coin being usually practiced, rather for the sake of private and unlawful lucre, than out of any disaffection to the sovereign. And therefore both this and its kindred species of treason, that of counterfeiting the seals of the crown or other royal signatures, seem better denominated by the later civilians a branch of the crimen falsi or forgery (in which they are followed by Glanvil, [47] Bracton, [48] and Fleta [49]) than by Constantine and our Edward the third, a species of the crimen laesae majestatis or high treason. For this confounds the distinction and proportion of offenses; and, by affixing the same ideas of guilt upon the man who coins a leaden groat and him who assassinates his sovereign, takes off from that horror which ought to attend the very mention of the crime of high treason, and makes it more familiar to the subject. Before the statute 25 Edw. III. the offense of counterfeiting the coin was held to be only a species of petit treason: [50] but subsequent acts in their new extensions of the offense have followed the example of that, and have made it equally high treason as an endeavor to subvert the government, though not quite equal in its punishment.

              IN consequence of the principle thus adopted, the statute 1 Mar. c. 1. having at one blow repealed all intermediate treasons created since the 25 Edw. III. it was thought expedient by statute 1 Mar. St. 2. c. 6. to revive two species thereof; viz. 1. That if any person falsely forge or counterfeit any such kind of coin of gold or silver, as is not the proper coin of this realm, but shall be current within this realm by consent of the crown; or, 2. shall falsely forge or counterfeit the sign manual, privy signet, or privy seal; such offenses shall be deemed high treason. And by statute 1 & 2 P. & M. c. 11. if any persons do bring into this realm such false or counterfeit foreign money, being current here, knowing the same to be false, an shall utter the same in payment, they shall be deemed offenders in high treason. The money referred to in these statutes must be such as is absolutely current here, in all payments, by the king’s proclamation; of which there is none at present, Portugal money being only taken by consent, as approaching the nearest to our standard, and falling in well enough with our divisions of money into pounds and shillings: therefore to counterfeit it is no high treason, but another inferior offense. Clipping or defacing the genuine coin was not hitherto included in these statutes: though an offense equally pernicious to trade, and an equal insult upon the prerogative, as well as personal affront to the sovereign; whose very image ought to be had in reverence by all loyal subject. And therefore, among the Romans, [51] defacing or even melting down the emperor’s statues was made treason by the Julian law; together with other offenses of the like sort, according to that vague appendix, ” aliudve quid simile si admiserint “ [“if they committed anything similar”]. And now, in England, by statute 5 Eliz. c. 11. clipping, washing, rounding, or filing, for wicked gain’s sake, any of the money of this realm, or other money suffered to be current here, shall be adjudged high treason; and by statute 18 Eliz. c. 1. the same offense is described in other more general words; viz. impairing, diminishing, falsifying, scaling, and lightening; and made liable to the same penalties. By statute 8 & 9 W. III. c. 26. made perpetual by 7 Ann. c. 25. whoever shall knowingly make or mend, or assist in so doing, or shall buy or sell, or have in his possession, any instruments proper only for the coinage of money; or shall convey such instruments out of the king’s mint; shall be guilty of high treason: which is by much the severest branch of the coinage law. The statute goes on farther, and enacts, that to mark any coin on the edges with letters, or otherwise, in imitation of those used in the mint; or to color, gild, or case over any coin resembling the current coin, or even round blanks of base metal; shall be construed high treason. And, lastly, by statute 15 & 16 Geo. II. c. 28. if any person colors or alters any silver current coin of this kingdom, to make it resemble a silver one; this is also high treason: but the offender shall be pardoned, in case he discovers and convicts two other offenders of the same kind.

              3. THE other new species of high treason is such as is created for the security of the protestant succession, over and above such treasons against the king and government as were comprised under the statute 25 Edw. III. For this purpose, after the act of settlement was made, for transferring the crown to the illustrious house of Hanover, it was enacted by statute 13 & 14 W. III. c. 3. that the pretended prince of Wales, who was then thirteen years of age, and had assumed the title of king James III, should be attainted of high treason; and it was made high treason for any of the king’s subjects by letters, messages, or otherwise, to hold correspondence with him, or any person employed by him, or to remit any money for his use, knowing the same to be for his service. And by statute 17 Geo. II. c. 39. it is enacted, that if any of the sons of the pretender shall land or attempt to land in this kingdom, or be found in Great Britain, or Ireland, or any of the dominions belonging to the same, he shall be judged attainted of high treason, and suffer the pains thereof. And to correspond with them, or remit money for their use, is made high treason in the same manner as it was to correspond with the father. By the statute 1 Ann. St. 2.c. 17. if any person shall endeavor to deprive or hinder any person, being the next in succession to the crown according to the limitations of the act of settlement, from succeeding to the crown, and shall maliciously and directly attempt the same by any overt act, such offense shall be high treason. And by statute 6 Ann. c. 7. if any person shall maliciously, advisedly, and directly, by writing or printing, maintain and affirm, that any other person has any right or title to the crown of this realm, otherwise than according to the act of settlement; or that the kings of this realm with the authority of parliament are not able to make laws and statutes, to bind the crown and the descent thereof; such person shall be guilty of high treason. This offense (or indeed maintaining this doctrine in any wise, that the king and parliament cannot limit the crown) was once before made high treason, by statute 13 Eliz. c. 1. during the life of that princess. And after her decease it continued a high misdemeanor, punishable with forfeiture of goods and chattels, even in the most flourishing era of indefeasible hereditary right and jure divino [divine right] succession. But it was again raised into high treason, by the statute of Anne before-mentioned, at the time of a projected invasion in favor of the then pretender; and upon this statute one Matthews, a printer, was convicted and executed in 1719, for printing a treasonable pamphlet entitled vox populi vox Dei [the voice of the people is the voice of God]. [52] 

              THUS much for the crime of treason, or laesae majestatis, in all its branches; which consists, we may observe, originally, in grossly counteracting that allegiance, which is due from the subject by either birth or residence: though, in some instances, the zeal of our legislators to stop the progress of some highly pernicious practices has occasioned them a little to depart from this its primitive idea. But of this enough has been hinted already: it is now time to pass on from defining the crime to describing its punishment.

              THE punishment of high treason in general is very solemn and terrible. 1. That the offender be drawn to the gallows, and not be carried or walk; though usually a fledge or hurdle is allowed, to preserve the offender from the extreme torment of being dragged on the ground or pavement. [53] 2. That he be hanged by the neck, and then cut down alive. 3. That his entrails be taken out, and burned, while he is yet alive. 4. That his head be cut off. 5. That his body be divided into four parts. 6. That his head and quarters be at the king’s disposal. [54] 

              THE king may, and often does, discharge all the punishment, except beheading, especially where any of noble blood are attainted. For, beheading being part of the judgment, that may be executed, though all the rest be omitted by the king’s command. [55] But where beheading is no part of the judgment, as in murder or other felonies, it has been said that the king cannot change the judgment, although at the request of the party, from one species of death to another. [56] But of this we shall say more hereafter.

              IN the case of coining, which is a treason of a different complection from the rest, the punishment is milder for male offenders; being only to be drawn, and hanged by the neck till dead. [57] But in treasons of every kind the punishment of women is the same, and different form that of men. For, as the natural modesty of the sex forbids the exposing and publicly mangling their bodies, their sentence (which is to the full as terrible to sense as the other) is to be drawn to the gallows, and there to be burned alive. [58] 

              THE consequence of this judgment, (attainder, forfeiture, and corruption of blood) must be referred to the latter end of this book, when we shall treat of them all together, as well in treason as in other offenses.
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              [IV-94]

              CHAPTER THE SEVENTH.

                Of Felonies, Injurious to the King’s Prerogative↩

              AS, according to the method I have adopted, we are next to consider such felonies as are more immediately injurious to the king’s prerogative, it will not be amiss here, at our first entrance upon this crime, to inquire briefly into the nature and meaning of felony; before we proceed upon any of the particular branches, into which it is divided.

              FELONY, in the general acceptation of our English law, comprises every species of crime, which occasioned at common law the forfeiture of lands or goods. This most frequently happens in those crimes, for which a capital punishment either is or was liable to be inflicted: for those felonies, which are called clergyable, or to which the benefit of clergy extends, were anciently punished with death in all lay, or unlearned, offenders; though now by the statute-law that punishment is for the first offense universally remitted. Treason itself, says Sir Edward Coke, [1] was anciently comprised under the name of felony: and in confirmation of this we may observe, that the statute of treasons, 25 Edw. III. c. 2. speaking of some dubious crimes, directs a reference to parliament; that it may be there adjudged, “whether they be treason, or other felony.” All treasons therefore, strictly speaking, are felonies; though all felonies are not treason. And to this also we may add, that all offenses, now capital, are in some degree or other felony: and this is likewise the case with some other offenses, which are not punished with death; as suicide, where the party is already dead; homicide by chance-medley, or in self-defense; and petit larceny, or pilfering; all which are (strictly speaking) felonies, as they subject the committers of them to forfeitures. So that upon the whole the only adequate definition of felony seems to be that which is before laid down; viz. an offense which occasions a total forfeiture of either lands, or goods, or both, at the common law; and to which capital or other punishment may be superadded, according to the degree of guilt.

              To explain this matter a little farther: the word felony, or felonia, is of undoubted feudal original, being frequently to be met with in the books of feuds, etc; but the derivation of it has much puzzled the juridical lexicographers, Prateus, Calvinus, and the rest: some deriving it from the Greek, an impostor or deceiver; others from the Latin, fallo, fefelli [deception], to countenance which they would have it called fallonia. Sir Edward Coke, as his manner is, has given us a still stranger etymology; [2] that it is crimen animo felleo perpetratum [crime perpetrated with a bitter inclination], with a bitter or gallish inclination. But all of them agree in the description, that it is such a crime as works a forfeiture of all the offender’s lands, or goods. And this gives great probability to Sir Henry Spelman’s Teutonic or German derivation of it: [3] in which language indeed, as the word is clearly of feudal original, we ought rather to look for its signification, than among the Greeks and Romans. Fe-lon then, according to him, is derived from two northern words; fee, which signifies (we well know) the fief, feud, or beneficiary estate; and lon, which signifies price or value. Felony is therefore the same as pretium feudi, the consideration for which a man gives up his fief; as we say in common speech, such an act is as much as your life, or estate, is worth. In this sense it will clearly signify the feudal forfeiture, or act by which an estate is forfeited, or escheats, to the lord.

              To confirm this we may observe, that it is in this sense, of forfeiture to the lord, that the feudal writers constantly use it. For all those acts, whether of a criminal nature or not, which at this day are generally forfeitures of copyhold estates, [4] are styled feloniae in the feudal law: ” scilicet, per quas feudum amittitur “ [“that is, by which the fee is lost”]. [5] As, ” si domino deservire noluerit [by subtraction of suit and service]; [6] si per annum et diem cessaverit in petenda investitura [by neglect to be admitted tenant within a year and a day]; [7] si dominum ejuravit, i.e. negavit se a domino feudum habere [by disclaiming to hold of the lord, or swearing himself not his copyholder]; [8] si a domino, in jus eum vocante, ter citatus non comparuerit [by contumacy in not appearing in court after three proclamatons];” [9] all these, with many others, are still causes of forfeiture in our copyhold estates, and were denominated felonies by the feudal constitutions. So likewise injuries of a more substantial or criminal nature were denominated felonies, that is, forfeitures: as assaulting or beating the lord; [10] vitiating his wife or daughter, ” si dominum cucurbitaverit, i.e. cum uxore ejus concubuerit “ [“if he dishonor his lord, that is, lie with his wife”]; [11] all these are esteemed felonies, and the latter is expressly so denominated, ” si fecerit feloniam, dominum forte cucurbitando “ [“if he commit felony, as by dishonoring his lord”]. [12] And as these contempts, or smaller offense, were felonies or acts of forfeiture, of course greater crimes, as murder and robbery, fell under the same denomination. On the other hand the lord might be guilty of felony, or forfeit his seignory to the vassal, by the same acts as the vassal would have forfeited his feud to the lord. ” Si dominus commisit feloniam, per quam vassallus amitteret feudum si eam commiserit in dominum, feudi proprietatem etiam dominus perdere debet.” [13] One instance given of this sort of felony in the lord is beating the servant of his vassal, so as that he loses his service; which seems merely in the nature of a civil injury, so far as it respects the vassal. And all these felonies were to be determined ” per laudamentum sive judicium parium suorum “ [“by the verdict or judgment of his peers”] in the lord’s court; as with us forfeitures of copyhold lands are presentable by the homage in the court-baron.

              FELONY, and the act of forfeiture to the lord, being thus synonymous terms in the feudal law, we may easily trace the reason why, upon the introduction of that law into England, those crimes which induced such forfeiture or escheat of lands (and, by a small deflection from the original sense, such as induced the forfeiture of goods also) were denominated felonies. Thus it was said, that suicide, robbery, and rape, were felonies; that is, the consequence of such crimes was forfeiture; till by long use we began to signify by the term of felony the actual crime committed, and not the penal consequence. And upon this system only can we account for the cause, why treason in ancient times was held to be a species of felony: viz. because it induced a forfeiture.

              HENCE it follows, that capital punishment does by no means enter into the true idea and definition of felony. Felony may be without inflicting capital punishment, as in the cases instanced of self-murder, excusable homicide, and petit larceny: and it is possible that capital punishments may be inflicted, and yet the offense be no felony; as in the case of heresy by the common law, which, though capital, never worked any forfeiture of lands or goods, [14] an inseparable incident to felony. And of the same nature is the punishment of standing mute, without pleading to an indictment; which is capital, but without any forfeiture, and therefore such standing mute is no felony. In short the true criterion of felony is forfeiture; for, as Sir Edward Coke justly observes, [15] in all felonies which are punishable with death, the offender loses all his lands in fee-simple, and also his goods and chattels; in such as are not so punishable, his goods and chattels only.

              THE idea of felony is indeed so generally connected with that of capital punishment, that we find it hard to separate them; and to this usage the interpretations of the law do now conform. And therefore if a statute makes any new offense felony, the law [16] implies that it shall be punished with death, viz. by hanging, as well as with forfeiture: unless the offender prays the benefit of clergy; which all felons are entitled once to have unless the same is expressly taken away by statute. And, in compliance herewith, I shall for the future consider it also in the same light, as generical term, including all capital crimes below treason; having premised thus much concerning the true nature and original meaning of felony, in order to account for the reason of those instances I have mentioned, of felonies that are not capital, and capital offenses that are not felonies: which seem at first view repugnant to the general idea which we now entertain of felony, as a crime to be punished by death; whereas properly it is a crime to be punished by forfeiture, and to which death may, or may not be, though it generally is, superadded.

              I PROCEED now to consider such felonies, as are more immediately injurious to the king’s prerogative. These are, 1. Offenses relating to the coin, not amounting to treason. 2. Offenses against the king’s council. 3. The offense of serving a foreign prince. 4. The offense of embezzling the king’s armor or stores of war. To which may be added a fifth, 5. Desertion from the king’s armies in time of war.

              1. Offenses relating to the coin, under which may be ranked some inferior misdemeanors not amounting to felony, are thus declared by a series of statutes, which I shall recite in the order of time. And, first, by statute 27 Edw. I. c. 3. none shall bring pollards and crockards, which were foreign coins of base metal, into the realm, on pain of forfeiture of life and goods. By statute 9 Edw. III. St. 2. no sterling money shall be melted down, upon pain of forfeiture thereof. By statute 14 Eliz. c. 3. such as forge any foreign coin, although it be not made current here by proclamation, shall (with their aiders and abettors) be guilty of misprision of treason: a crime which we shall hereafter consider. By statute 13 & 14 Car. II. c. 31. the offense of melting down any current silver money shall be punished with forfeiture of the same, and also the double value: and the offender, if a freeman of any town, shall be disfranchised; if not, shall suffer six months imprisonment. By statute 6 & 7 W. III. c. 17. if any person buys or sells, or knowingly has in his custody, any clippings or filings of the coin, he shall forfeit the same and 500 £; one moiety to the king, and the other to the informer; and be branded in the cheek with the letter R. By statute 8 & 9 W. III. c. 26. if any person shall blanch, or whiten, copper for sale; (which makes it resemble silver) or buy or sell or offer to sale any malleable composition, which shall be heavier than silver, and look, touch, and wear like gold, but be beneath the standard: or if any person shall receive or pay any counterfeit or diminished money of this kingdom, not being cut in pieces, (an operation which every man is thereby empowered to perform) at a less rate than it shall import to be of: (which demonstrates a consciousness of its baseness, and a fraudulent design) all such persons shall be guilty of felony. But these precautions not being found sufficient to prevent the uttering of false or diminished money, which was only a misdemeanor at common law, it is enacted by statute 15 & 16 Geo. II. c. 28. that if any person shall tender in payment any counterfeit coin, knowing it so to be, he shall for the first offense by imprisoned six months; and find sureties for his good behavior for six months more: for the second offense, shall be imprisoned and find sureties for two years: and, for the third offense, shall be guilty of felony without benefit of clergy. Also if a person knowingly tenders in payment any counterfeit money, and at the same time has more in his custody; or shall, within ten days after, knowingly tender other false money; he shall for the first offense be imprisoned one year, and find sureties for his good behavior for two years longer; and for the second, be guilty of felony without benefit of clergy. By the same statute it is also enacted, that, if any person counterfeits the copper coin, he shall suffer two years imprisonment, and find sureties for two years more. Thus much for offenses relating to the coin, as well misdemeanors as felonies, which I thought it most convenient to consider in one and the same view.

              2. FELONIES, against the king’s council, [17] are; first, by statute 3 Hen. VII. c. 14. if any sworn servant of the king’s household conspires or confederates to kill any lord of this realm, or other person, sworn of the king’s council, he shall be guilty of felony. Secondly, by statute 9 Ann. c. 16. to assault, strike, wound, or attempt to kill, any privy counselor in the execution of his office, is made felony without benefit of clergy.

              3. FELONIES in serving foreign states, which service is generally inconsistent with allegiance to one’s natural prince, are restrained and punished by statute 3 Jac. I. c. 4. which makes it felony for any person whatever to go out of the realm, to serve any foreign prince, without having first taken the oath of allegiance before his departure. And it is felony also for any gentleman, or person of higher degree, or who has borne any office in the army, to go out of the realm to serve such foreign prince or state, without previously entering into a bond with two sureties, not to be reconciled to the see of Rome, or enter into any conspiracy against his natural sovereign. And farther, by statute 9 Geo. II. c. 30. enforced by statute 29 Geo. II. c. 17. if any subject of Great Britain shall enlist himself, or if any person shall procure him to be enlisted, in any foreign service, or detain or embark him for that purpose, without license under the king’s sign manual, he shall be guilty of felony without benefit of clergy: but if the person, so enlisted or enticed, shall discover his seducer within fifteen days, so as he may by apprehended and convicted of the same, he shall himself be indemnified. By statute 29 Geo. II. c. 27. it is moreover enacted, that to serve under the French king, as a military officer, shall be felony without benefit of clergy; and to enter into the Scotch brigade, in the Dutch service, without previously taking the oaths of allegiance and abjuration, shall be a forfeiture of 500 £.

              4. FELONY, by embezzling the king’s armor or warlike stores, is so declared to be by statute 31 Eliz. c. 4. which enacts, that if any person having the charge or custody of the king’s armor, ordnance, ammunition, or habiliments of war; or of any victual provided for victualing the king’s soldiers or mariners; shall, either for gain, or to impede his majesty’s service, embezzle the same to the value of twenty shillings, such offense shall be felony. And the statute 22 Car. II. c. 5. takes away the benefit of clergy from this offense, so far as it relates to naval stores. Other inferior embezzlements and misdemeanors, that fall under this denomination, are punished by statute 1 Geo. I. c. 25. with fine and imprisonment.

              5. DESERTION from the king’s armies in time of war, whether by land or sea, in England or in parts beyond the seas, is by the standing laws of the land (exclusive of the annual acts of parliament to punish mutiny and desertion) and particularly by statute 18 Hen. VI. c. 19. and 5 Eliz. c. 5. made felony, but not without benefit of clergy. But by the statute 2 & 3 Edw. VI. c. 2. clergy is taken away from such deserters, and the offense is made triable by the justices of every shire. The same statutes punish other inferior military offenses fines, imprisonment, and other penalties.
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              [IV-102]

              CHAPTER THE EIGHTH.

                Of Praemunire↩

              A THIRD species of offense more immediately affecting the king and his government, though not subject to capital punishment, is that of praemunire [forewarning]: so called from the words of the writ preparatory to the prosecution thereof; ” praemunire [1] facias A. B.” forewarn A. B. that he appear before us to answer the contempt wherewith he stands charged; which contempt is particularly recited in the preamble to the writ. [2] It took its original from the exorbitant power claimed and exercised in England by the pope, which even in the days of blind zeal was too heavy for our ancestors to bear.

              IT may justly be observed, that religious principles, which (when genuine and pure) have an evident tendency to make their professors better citizens as well as better men, have (when perverted and erroneous) been usually subversive of civil government, and been made both the cloak and the instrument of every pernicious design that can be harbored in the heart of man. The unbounded authority that was exercised by the Druids in the west, under the influence of pagan superstition, and the terrible ravages committed by the Saracens in the east, to propagate the religion of Mahomet, both witness to the truth of that ancient universal observation; that, in all ages and in all countries, civil and ecclesiastical tyranny are mutually productive of each other. And it is the glory of the church of England, as well as a strong presumptive argument in favor of the purity of her faith, that she has been (as her prelates on a trying occasion once expressed it [3]) in her principles and practice ever most unquestionably loyal. The clergy of her persuasion, holy in their also moderate in their ambition, and entertain just notions of the ties of society and the rights of civil government. As in mattes of faith and morality they acknowledge no guide but the scriptures, so, in matters of external polity and of private right, they derive all their title from the civil magistrate; they look up to the king as their head, to the parliament as their lawgiver, and pride themselves in nothing so justly, as in being true members of the church, emphatically by law established. Whereas the principles of those who differ from them, as well in one extreme as the other, are equally and totally destructive of those ties and obligations by which all society is kept together; equally encroaching on those rights, which reason and the original contract of every free state in the universe have vested in the sovereign power; and equally aiming at a distinct independent supremacy of their own, where spiritual men and spiritual causes are concerned. The dreadful effects of such a religious bigotry, when actuated by erroneous principles, even of the protestant kind, are sufficiently evident from the history of the Anabaptists in Germany, the covenanters in Scotland, and that deluge of sectaries in England, who murdered their sovereign, overturned the church and monarchy, shook every pillar of law, justice, and private property, and most devoutly established a kingdom of the saints in their stead. But these horrid devastations, the effects of mere madness or of zeal that was nearly allied to it, though violent and tumultuous, were but of a short duration. Whereas the progress of the papal policy, long actuated by the steady counsels of successive pontiffs, took deeper root, and was at length in some places with difficulty, in others never yet, extirpated. For this we might call to witness the black intrigues of the Jesuits, so lately triumphant over Christendom, but now universally abandoned by even the Roman catholic powers: but the subject of our present chapter rather leads us to consider the vast strides, which were formerly made in this kingdom by the popish clergy; how nearly they arrived to effecting their grand design; some few of the means they made use of for establishing their plan; and how almost all of them have been defeated or converted to better purposes, by the vigor of our free constitution, and the wisdom of successive parliaments.

              THE ancient British church, by whomsoever planted, was a stranger to the bishop of Rome, and all his pretended authority. But, the pagan Saxon invaders having driven the professors of Christianity to the remotest corners of our island, their own conversion was afterwards effected by Augustin the monk, and other missionaries from the court of Rome. This naturally introduced some few of the papal corruptions in point of faith and doctrine; but we read of no civil authority claimed by the pope in these kingdoms, till the era of the Norman conquest: when the then reigning pontiff having favored duke William in his projected invasion, by bluffing his host and consecrating his banners, he took that opportunity also of establishing his spiritual encroachments; and was even permitted so to do by the policy of the conqueror, in order more effectually to humble the Saxon clergy and aggrandize his Norman prelates: prelates, who, being bred abroad in the doctrine and practice of slavery, had contracted a reverence and regard for it, and took a pleasure in riveting the chains of a free-born people.

              THE most stable foundation of legal and rational government is a due subordination of rank, and a gradual scale of authority; and tyranny also itself is most surely supported by a regular increase of despotism, rising from the slave to the sultan: with this difference however, that the measure of obedience in the one is grounded on the principles of society, and is extended no farther than reason and necessity will warrant; in the other it is limited only by absolute will and pleasure, without permitting the inferior to examine the title upon which it is founded. More effectually therefore to enslave the consciences and minds of the people, the Romish clergy themselves paid the most implicit obedience to their own superiors or prelates; and they, in their turns, ere as blindly devoted to the will of the sovereign pontiff, whose decisions they held to be infallible, and his authority co-extensive with the Christian world. Hence his legates a latere [attendants] were introduced into every kingdom of Europe, his bulls and decretal epistles became the rule both of faith and discipline, his judgment was the final resort in all cases of doubt or difficulty, his decrees were enforced by anathemas and spiritual censures, he dethroned even kings that were refractory, and denied to whole kingdoms (when undutiful) the exercise of Christian ordinances, and the benefits of the gospel of God.

              BUT, though the being spiritual head of the church was a thing of great found, and of greater authority, among men of conscience and piety, yet the court of Rome was fully apprized that (among the bulk of mankind) power cannot be maintained without property; and therefore its attention began very early to be riveted upon every method that promised pecuniary advantage. The doctrine of purgatory was introduced, and with if the purchase of masses to redeem the souls of the deceased. New-fangled offenses were created, and indulgences were sold to the wealthy, for liberty to sin without danger. The canon law took cognizance of crimes, enjoined penance pro salute animae [for the good of the soul], and commuted that penance for money. Non-residence and pluralities among the clergy, and marriages among the laity related within the seventh degree, were strictly prohibited by canon; but dispensations were seldom denied to those who could afford to buy them. In short, all the wealth of Christendom was gradually drained, by a thousand channels, into the coffers of the holy see.

              THE establishment also of the feudal system in most of the governments of Europe, whereby the lands of all private proprietors were declared to be held of the prince, gave a hint to the court of Rome for usurping a similar authority over all the preferments of the church; which began first in Italy, and gradually spread itself to England. The pope became a feudal lord; and all ordinary patrons were to hold their right of patronage under this universal superior. Estates held by feudal tenure, being originally gratuitous donations, were at that time denominated beneficia [benefices]: their very name as well as constitution was borrowed, and the care of the souls of a parish thence came to be denominated a benefice. Lay fees were conferred by investiture or delivery of corporal possession; and spiritual benefices, which at first were universally donatives, now received in like manner a spiritual investiture, by institution from the bishop, and induction under his authority. As lands escheated to the lord, in defect of a legal tenant, so benefices lapsed to the bishop upon non-presentation by the patron, in the nature of a spiritual escheat. The annual tenths collected from the clergy were equivalent to the feudal render, or rent reserved upon a grant; the oath of canonical obedience was copied from the oath of fealty required from the vassal by his superior; and the primer seizins of our military tenures, whereby the first profits of an heir’s estate were cruelly extorted by his lord, gave birth to as cruel an exaction of first-fruits from the beneficed clergy. And the occasional aids and talliages, levied by the prince on his vassals, gave a handle to the pope to levy, by the means of his legates a latere, peter-pence and other taxations.

              AT length the holy father went a step beyond any example of either emperor or feudal lord. He reserved to himself, by his own apostolical authority, [4] the presentation to all benefices which became vacant while the incumbent was attending the court of Rome upon any occasion, or on his journey thither, or back again; and moreover such also as became vacant by his promotion to a bishopric or abbey: ” etiamsi ad illa personae consueverint et debuerint per electionem aut quemvis alium modum assumi “ [“although parsons were accustomed, and ought, to be admitted to them by election, or some other manner”]. And this last, the canonists declared, was no detriment at all to by the lord. Dispensations to avoid these vacancies begat the doctrine of commendams : and papal provisions were the previous nomination to such benefices, by a kind of anticipation, before they became actually void; though afterwards indiscriminately applied to any right of patronage exerted or usurped by the pope, in consequence of which the best livings were filled by Italian and other foreign clergy, equally unskilled in and averse to the laws and constitution of England. The very nomination to bishoprics, that ancient prerogative of the crown, was wrested from king Henry the first, and afterwards from his successor king John; and seemingly indeed conferred on the chapters belonging to each see: but by means of the frequent appeals to Rome, through the intricacy of the laws which regulated canonical elections, was eventually vested in the pope. and, to sum up this head with a transaction most unparalleled and astonishing in its kind, pope Innocent III had at length the effrontery to demand, and king John had the meanness to consent to, a resignation of his crown to the pope, whereby England was to become forever St. Peter’s patrimony; and the dastardly monarch re-accepted his scepter from the hands of the papal legate, to hold as the vassal of the holy see, at the annual rent of a thousand marks.

              ANOTHER engine set on foot, or at least greatly improved, by the court of Rome, was a masterpiece of papal policy. Not content with the ample provision of tithes, which the law of the land had given to the parochial clergy, they endeavored to grasp at the lands and inheritances of the kingdom, and (had not the legislature withstood them) would by this time have probably been masters of every foot of ground in the kingdom. To this end they introduced the monks of the Benedictine and other rules, men of four and austere religion, separated from the world and its concerns by a vow of perpetual celibacy, yet fascinating the minds of the people by pretenses to extraordinary sanctity, while all their aim was to aggrandize the power and extend the influence of their grand superior the pope. and as, in those times of civil tumult, great rapines and violence were daily committed by overgrown lords and their adherents, they were taught to believe, that founding a monastery a little before their deaths would atone for a life of incontinence, disorder, and bloodshed. Hence innumerable abbeys and religious houses were built within a century after the conquest, and endowed, not only with the tithes of parishes which were ravished from the secular clergy, but also with lands, manors, lordships, and extensive baronies. And the doctrine inculcated was, that whatever was so given to, or purchased by, the monks and friars, was consecrated to God himself; and that to alienate or take it away was no less than the sin of sacrilege.

              I MIGHT here have enlarged upon other contrivances, which will occur to the recollection of the reader, set on foot by the court of Rome, for effecting an entire exemption of its clergy from any intercourse with the civil magistrate: such as the separation of the ecclesiastical court from the temporal; the appointment of its judges by merely spiritual authority, without any interposition from the crown; the exclusive jurisdiction it claimed over all ecclesiastical persons and causes; and the privilegium clericale, or benefit of clergy, which delivered all clerks from any trial or punishment except before their own tribunal. But the history and progress of ecclesiastical courts, [5] as well as of purchases in mortmain, [6] have already been fully discussed in the preceding volumes: and we shall have an opportunity of examining at large the nature of the privilegium clericale in the progress of the present book. And therefore I shall only observe at present, that notwithstanding this plan of pontifical power was deeply laid, and so indefatigably pursued by the unwearied politics of the court of Rome through a long succession of ages; notwithstanding it was polished and improved by the united endeavors of a body of men, who engrossed all the learning of Europe for centuries together; notwithstanding it was firmly and resolutely executed by persons the best calculated for establishing tyranny and despotism, being fired with a bigoted enthusiasm, (which prevailed not only among the weak and simple, but even among those of the best natural and acquired endowments) unconnected with their fellow-subjects, and totally indifferent what might befall that posterity to which they bore no endearing relation; — yet it vanished into nothing, when the eyes of the people were a little enlightened, and they set themselves with vigor to oppose it. So vain and ridiculous is the attempt to live in society, without acknowledging the obligations which it lays us under; and to affect an entire independence of that civil state, which protects us in all our rights, and gives us every other liberty, that only excepted of despising the laws of the community.

              HAVING thus in some degree endeavored to trace out the original and subsequent progress of the papal usurpations in England, let us now return to the statutes of praemunire, which were framed to encounter this overgrown yet increasing evil. King Edward I, a wise and magnanimous prince, set himself in earnest to shake off this servile yoke. [7] He would not suffer his bishops to attend a general council, till they had sworn not to receive the papal benediction. He made light of all papal bulls and processes: attacking Scotland in defiance of one; and seizing the temporalties of his clergy, who under pretense of another refused to pay a tax imposed by parliament. He strengthened the statutes of mortmain; thereby closing the great gulf, in which all the lands of the kingdom were in danger of being swallowed. And, one of his subjects having obtained a bull of excommunication against another, he ordered him to be executed as a traitor, according to the ancient law. [8] And in the thirty fifth year of his reign was made the first statute against papal provisions, which, according to Sir Edward Coke, [9] is the foundation of all the subsequent statutes of praemunire ; which we rank as an offense immediately against the king, because every encouragement of the papal power is a diminution of the authority of the crown.

              IN the weak reign of Edward the second the pope again endeavored to encroach, but the parliament manfully withstood him; and it was one of the principal articles charged against that unhappy prince, that he had given allowance to the bulls of the see of Rome. But Edward the third was of a temper extremely different; and, to remedy these inconveniences first by gentle means, he and his nobility wrote an expostulation to the pope: but receiving a menacing and contemptuous answer, withal acquainting him, that the emperor, (who a few years before at the diet of Nuremberg, A. D. 1323, had established a law against provisions [10]) and also the king of France, had lately submitted to the holy see; the king replied, that if both the emperor and the French king should take the pope’s part, he was ready to give battle to them both, in defense of the liberties of his crown. Hereupon more sharp and penal laws were enacted against provisors, [11] which enact severally, that the court of Rome shall present or collate to no bishopric or living in England; and that whoever disturbs any patron in the presentation to a living by virtue of a papal provision, such provisor shall pay fine and ransom to the king at his will; and be imprisoned till he renounces such provision: and the same punishment is inflicted on such as cite the king, or any of his subjects, to answer in the court of Rome. And when the holy see resented these proceedings, and pope Urban V attempted to revive the vassalage and annual rent to which king John had subjected him kingdom, it was unanimously agreed by all the estates of the realm in parliament assembled, 40 Edw. III. that king John’s donation was null and void, being without the concurrence of parliament, and contrary to his coronation oath: and all the temporal nobility and commons engaged, that if the pope should endeavor by process or otherwise to maintain these usurpations, they would resist and withstand him with all their power. [12] 

              IN the reign of Richard the second, it was found necessary to sharpen and strengthen these laws, and therefore it was enacted by statutes 3 Ric. II. c. 3. and 7 Ric. II. c. 12. first, that no alien should be capable of letting his benefice to farm; in order to compel such, as had crept in, at least to reside on their preferments: and, afterwards, that no alien should be capable to be presented to any ecclesiastical preferment, under the penalty of the statutes of provisors. By the statute 12 Ric. II. c. 15. all liegemen of the king, accepting of a living by any foreign provision, are put out of the king’s protection, and the benefice made void. To which the statute 13 Ric. II. St. 2. c. 2. adds banishment and forfeiture of lands and goods: and by c. 3. of the same statute, any person bringing over any citation or excommunication from beyond sea, on account of the execution of the foregoing statutes of provisors, shall be imprisoned, forfeit his goods and lands, and moreover suffer pain of life and member.

              IN the writ for the execution of all these statutes the words praemunire facias, being (as was said) used to command a citation of the party, have denominated in common speech, not only the writ, but the offense itself of maintaining the papal power, by the name of praemunire. And accordingly the next statute I shall mention, which is generally too by all subsequent statutes, is usually called the statute of praemunire. It is the statute 16 Ric. II. c. 5. which enacts, that whoever procures at Rome, or elsewhere, any translations, processes, excommunications, bulls, instruments, or other things which touch the king, against him, his crown, and realm, and all persons aiding and assisting therein, shall be put out of the king’s protection, their lands and goods forfeited to the king’s use, and they shall be attached by their bodies to answer to the king and his council; or process of praemunire facias shall be made out against them, as in other cases of provisors.

              BY the statute 2 Hen. IV. c. 3. all persons who accept any provision from the pope, to be exempt from canonical obedience to their proper ordinary, are also subjected t the penalties of praemunire. And this is the last of our ancient statutes touching this offense; the usurped civil power of the bishop of Rome being pretty well broken down by these statutes, as his usurped religious power was in about a century afterwards: the spirit of the nation being so much raised against foreigners, that about this time, in the reign of Henry the fifth, the alien priories, or abbeys for foreign monks, were suppressed, and their lands given to the crown. And no farther attempts were afterwards made in support of these foreign jurisdictions.

              A LEARNED writer, before referred to, is therefore greatly mistaken, when he says, [13] that in Henry the sixth’s time the archbishop of Canterbury and other bishops offered to the king a large supply, if he would consent that all laws against provisors, and especially the statute 16 Ric. II. might be repealed; but that this motion was rejected. This account is incorrect in all its branches. For, first, the application, which he probably means was made not by the bishops only, but by the unanimous consent of a provincial synod, assembled in 1439, 18 Hen. VI. that very synod which at the same time refused to confirm and allow a papal bull, which then was laid before them. Next, the purport of it was not to procure a repeal of the statutes against provisors, or that of Richard II in particular; but to request that the penalties thereof, which by a forced construction were applied to all that sued in the spiritual, and even in many temporal, courts of this realm, might be turned against the proper objects only; those who appealed to Rome or to any foreign jurisdictions: the tenor of the petition being, “that those penalties should be taken to extend only to those that commenced any suits or procured any writs or public instruments at Rome, or elsewhere out of England; and that no one should be prosecuted upon that statute for any suit in the spiritual courts or lay jurisdictions of this kingdom.” Lastly, the motion was so far from being rejected, that the king promised to recommend it to the next parliament, and in the mean time that no one should be molested upon this account. And the clergy were so satisfied with their success, that they granted to the king a whole tenth upon this occasion. [14] 

              AND indeed so far was the archbishop, who presided in this synod, from countenancing the usurped power of the pope in this realm, that he was ever a firm opposer of it. And, particularly, in the reign of Henry the fifth, he prevented the king’s brother from being then made a cardinal, and legate a latere from the pope; upon the mere principle of its being within the mischief of papal provisions, and derogatory from the liberties of the English church and nation. For, as he expressed himself to the king in his letter upon that subject, “he was bound to oppose it by his ligeance, and also to quit himself to God, and the church of this land, of which God and the king had made him governor.” This was not the language of a prelate addicted to the slavery of the see of Rome; but of one, who was indeed of principles so very opposite to the papal usurpations, that in the year preceding this synod, 17 Hen. VI. he refused to consecrate a bishop of Ely, that was nominated by pope Eugenius IV. A conduct quite consonant to his former behavior, in 6 Hen. VI, when he refused to obey the commands of pope Martin V, who had required him to exert him endeavors to repeal the statute of praemunire ; (” execrabile illud statutum “ [“that detestable statute”] as the holy father phrases it) which refusal so far exasperated the court of Rome against him, that at length the pope issued a bull to suspend him from his office and authority, which the archbishop disregarded, and appealed to a general council. And so sensible were the nation of their primate’s merit, that the lords spiritual, and temporal, and also the university of Oxford, wrote letters to the pope in his defense; and the house of commons addressed the king, to send an ambassador forthwith to his holiness, on behalf of the archbishop, who had incurred the displeasure of the pope for opposing the excessive power of the court of Rome. [15] 

              THIS then is the original meaning of the offense, which we call praemunire ; viz. introducing a foreign power into this land, and creating imperium in imperio [a government within a government], by paying that obedience to papal process, which constitutionally belonged to the king alone, long before the reformation in the reign of Henry the eighth: at which time the penalties of praemunire were indeed extended to more papal abuses than before; as the kingdom then entirely renounced the authority of the see of Rome, though not all the corrupted doctrines of the Roman church. and therefore by the several statutes of 24 Hen. VIII. c. 12. and 25 Hen. VIII. c. 19 & 21. to appeal to Rome from any of the king’s courts, which(though illegal before) had at times been connived at; to sue to Rome for any license or dispensation; or to obey any process from thence; are made liable to the pains of praemunire. And, in order to restore to the king in effect the nomination of vacant bishoprics, and yet keep up the established forms, it is enacted by treason 25 Hen. VIII. c. 20. that if the dean and chapter refuse to elect the person named by the king, or any archbishop or bishop to confirm or consecrate him, they shall fall within the penalties of the statutes of praemunire. Also by statute 5 Eliz. c. 1. to refuse the oath of supremacy will incur the pains of praemunire ; and to defend the pope’s jurisdiction in this realm, is a praemunire for the first offense, and high treason for the second. So too, by statute 13 Eliz. c. 2. to import any agnus Dei [a wax “lamb of God”], crosses, beads, or other superstitious things pretended to be hallowed by the bishop of Rome, and tender the same to be used; or to receive the same with such intent, and not discover the offender; or if a justice of the peace, knowing thereof, shall not within fourteen days declare it to a privy counselor; they all incur a praemunire. But importing, or selling mass books or other popish books, is by statute 3 Jac. I. c. 5. §. 25. only a penalty of forty shillings. Lastly, to contribute to the maintenance of a Jesuit’s college, or any popish seminary whatever, beyond sea; or any person in the same; or to contribute to the maintenance of any Jesuit or popish priest in England, is by statute 27 Eliz. c. 2. made liable to the penalties of praemunire.

              THUS far the penalties of praemunire seem to have kept within the proper bounds of their original institution, the depressing the power of the pope: but, hey being pains of no inconsiderable consequence, it has been thought fit to apply the same to other heinous offenses; some of which bear more, and some less relation to this original offense, and some no relation at all.

              THUS, 1. By the statute 1 & 2 Ph. & Mar. c. 8. to molest the possessions of abbey lands granted by parliament to Henry the eighth, and Edward the sixth, is a praemunire. 2. So likewise is the offense of acting as a broker or agent in any usurious contract, where above ten percent interest is taken, by statute 13 Eliz. c. 10. 3. To obtain any stay of proceedings, other than by arrest of judgment or writ of error, in any suit for a monopoly, is likewise a praemunire, by statute 21 Jac. I. c. 3. 4. To obtain an exclusive patent for the sole making or importation of gunpowder or arms, or to hinder others from importing them, is also a praemunire by two statutes; the one 16 Car. I. c. 21. the other 1 Jac. II. c. 8. 5. On the abolition, by statute 12 Car. II. c. 24. of purveyance, [16] and the prerogative of preemption, or taking any victual, beasts, or goods for the king’s use, at a stated price, without consent of the proprietor, the exertion of any such power for the future was declared to incur the penalties of praemunire. 6. To assert, maliciously and advisedly, by speaking or writing, that both or either house of pee have a legislative authority without the king, is declared a praemunire by statute 13 Car. II. c. 1. 7. By the habeas corpus act also, 31 Car. II. c. 2. it is a praemunire, and incapable of the kings’ pardon, besides other heavy penalties, [17] to send any subject of this realm a prisoner into parts beyond the seas. 8. By the statute 1 W. & M. St. 1. c. 8. persons of eighteen years of age, refusing to take the new oaths of allegiance, as well as supremacy, upon tender by the proper magistrate, are subject to the penalties of a praemunire ; and by statute 7 & 8 W. III. c. 24. sergeants, counselors, proctors, attorneys, and all officers of courts, practicing without having taken the oaths of allegiance and supremacy, and subscribing the declaration against popery, are guilty of a praemunire, whether the oaths be tendered or no. 9. By the statute 6 Ann. c. 7. to assert maliciously and directly, by preaching, teaching, or advised speaking, that the then pretended prince of Wales, or any person other than according to the acts of settlement and union, has any right to the throne of these kingdoms; or that the king and parliament cannot make laws to limit the descent of the crown; such preaching, teaching, or advised speaking is a praemunire : as writing, printing, or publishing the same doctrines amounted, we may remember, to high treason. 10. By statute 6 Ann. c. 23. if the assembly of peers of Scotland, convened to elect their sixteen representatives in the British parliament, shall presume to treat of any other matter save only the election, they incur the penalties of a praemunire. 11. The last offense that has been made a praemunire, was by statute 6 Geo. I. c. 18. the year after the infamous south sea project had beggared half the nation. This therefore makes all unwarrantable undertakings by unlawful subscriptions, then commonly known by the name of bubbles, subject to the penalties of a praemunire.

              HAVING thus inquired into the nature and several species of praemunire, its punishment may be gathered from the foregoing statutes, which are thus shortly fumed up by Sir Edward Coke: [18] “that, from the conviction, the defendant shall be out of the king’s protection, and his lands and tenements, goods and chattels forfeited to the king: and that his body shall remain in prison at the king’s pleasure; or (as other authorities have it) during life:” [19] both which amount to the same thing; as the king by his prerogative may any time remit the whole, or any part of the punishment, except in the case of transgressing the statute of habeas corpus [have the body]. These forfeitures, here inflicted, do not (by the way) bring this offense within our former definition of felony; being inflicted by particular statutes, and not by the common law. But so odious, Sir Edward Coke adds, was this offense of praemunire, that a man that was attainted of the same might have been slain by any other man without danger of law: because it was provided by law, [20] that any man might do to him as to the king’s enemy; and any man may lawfully kill an enemy. However, the position itself, that it is at any time lawful to kill an enemy, is by no means tenable: it is only lawful, by the law of nature and nations, to kill him in the heat of battle, or for necessary self-defense. And, to obviate such savage and mistaken notions, the statute 5 Eliz. c. 1. provides, that it shall not be lawful to kill any person attainted in a praemunire, any law, statute, opinion, or exposition of law to the contrary notwithstanding. But still such delinquent, though protected as a part of the public from public wrongs, can bring no action for any private injury, how atrocious soever; being so far out of the protection of the law, that it will not guard his civil rights, nor remedy any grievance which he as an individual may suffer. And no man, knowing him to be guilty, can with safety give him comfort, aid, or relief. [21] 
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              [IV-119]

              CHAPTER THE NINTH.

                Of Misprisions and Contempts, Affecting the King and Government↩

              THE fourth species of offenses, more immediately against the king and government, are entitled misprisions and contempts.

              MISPRISIONS (a term derived from the old French, mespris, a neglect or contempt) are, in the acceptation of our law, generally understood to be all such high offenses as are under the degree of capital, but nearly bordering thereon: and it is said, that a misprision is contained in every treason and felony whatsoever; and that, if the king so please, the offender may be proceeded against for the misprision only. [1] And upon the same principle, while the jurisdiction of the star-chamber subsisted, it was held that the king might remit a prosecution for treason, and cause the delinquent to be censured in that court, merely for a high misdemeanor: as happened in the case of Roger earl of Rutland, in 43 Eliz. who was concerned in the earl of Essex’s rebellion. [2] Misprisions are generally divided into two sorts; negative, which consist in the concealment of something which ought to be revealed; and positive, which consist in the commission of something which ought to be done.

              I. OF the first, or negative kind, is what is called misprision of treason; consisting in the bare knowledge and concealment of treason, without any degree of assent thereto: for any assent makes the party a principal traitor; as indeed the concealment, which was construed aiding and abetting, did at the common law: in like manner as the knowledge of a plot against the state, and not revealing it, was a capital crime at Florence, and other states of Italy. [3] But it is now enacted by the statute 1 & 2 Ph. & Mar. c. 10. that a bare concealment of treason shall be only held a misprision. This concealment becomes criminal, if the party apprized of the treason does not, as soon as conveniently may be, reveal it to some judge of assize or justice of the peace. [4] But if there be any probable circumstances of assent, as if one goes to a treasonable meeting, knowing beforehand that a conspiracy is intended against the king; or, being in such company once by accident, and having heard such treasonable conspiracy, meets the same company again, and hears more of it, but conceals it; this is an implied assent in law, and makes the concealer guilty of principal high treason. [5] 

              THERE is also one positive misprision of treason, created so by act of parliament. The statute 13 Eliz. c. 2. enacts, that those who forge foreign coin, not current in this kingdom, their aiders, abettors, and procurers, shall all be guilty of misprision of treason. For, though the law would not put foreign coin upon quite the same footing as our own; yet, if the circumstances of trade concur, the falsifying it may be attended with consequence almost equally pernicious to the public; as the counterfeiting of Portugal money would be at present: and therefore the law has made it an offense just below capital, and that is all. For the punishment of misprision of treason is loss of the profits of lands during life, forfeiture of goods, and imprisonment during life. [6] Which total forfeiture of the goods was originally inflicted while the offense amounted to principal treason, and of course included in it a felony, by the common law; and therefore is no exception to the general rule laid down in a former chapter, [7] that wherever an offense is punished by such total forfeiture it is felony at the common law.

              MISPRISION of felony is also the concealment of a felony which a man knows, but never assented to; for, if he assented, this makes him either principal, or accessory. And the punishment of this, in a public officer, by the statute Westm. 1. 3. Edw. I. c. 9. is imprisonment for a less discretionary time; and, in both, fine and ransom at the king’s pleasure: which pleasure of the king must be observed, once for all, not to signify any extrajudicial will of the sovereign, but such as is declared by his representatives, the judges in his courts of justice; ” voluntas regis in curia, non in camera “ [“the will of the king in his court, not in his chamber”]. [8] 

              THERE is also another species of negative misprisions; namely, the concealing of treasure-trove, which belongs to the king or him grantees, by prerogative royal: the concealment of which was formerly punishable by death; [9] but now only by fine and imprisonment. [10] 

              II. MISPRISIONS, which are merely positive, are generally denominated contempts or high misdemeanors; of which

              1. THE first and principal is the mal-administration of such high officers, as are in public trust and employment. This is usually punished by the method of parliamentary impeachment: wherein such penalties, short of death, are inflicted, as to the wisdom of the house of peers shall seem proper; consisting usually of banishment, imprisonment, fines, or perpetual disability. Hitherto also may be referred the offense of embezzling the public money, called among the Romans peculatus, which the Julian law punished with death in a magistrate, and with deportation, or banishment, in a private person. [11] With us it is not a capital crime, but subjects the committer of it to a discretionary fine and imprisonment. Other misprisions are, in general, such contempts of the executive magistrate, as demonstrate themselves by some arrogant and undutiful behavior towards the king and government. These are

              2. CONTEMPTS against the king’s prerogative. As, by refusing to assist him for the good of the public; either in his councils, by advice, if called upon; or in his wars, by personal service for defense of the realm, against a rebellion or invasion. [12] Under which class may be ranked the neglecting to join the posse comitatus, or power of the county, being thereunto required by the sheriff or justices, according to the statute 2 Hen. V. c. 8. which is a duty incumbent upon all that are fifteen years of age, under the degree of nobility, and able to travel. [13] Contempts against the prerogative may also be, by preferring the interests of a foreign potentate to those of our own, or doing or receiving anything that may create an undue influence in favor of such extrinsic power; as, by taking a pension from any foreign prince without the consent of the king. [14] Or, by disobeying the king’s lawful commands; whether by writs issuing out of his courts of justice, or by a summons to attend his privy council, or by letters from the king to a subject commanding him to return from beyond the seas, (for disobedience to which his lands shall be seized till he does return, and himself afterwards punished) or by his writ of ne exeat regnum [not to leave the realm], or proclamation, commanding the subject to stay at home. [15] Disobedience to any of these commands is a high misprision and contempt: and so, lastly, is disobedience to any act of parliament, where no particular penalty is assigned; for then it is punishable, like the rest of these contempts, by fine and imprisonment, at the discretion of the king’s courts of justice. [16] 

              3. CONTEMPTS and misprisions against the king’s person and government, may be by speaking or writing against them, cursing or wishing him ill, giving our scandalous stories concerning him, or doing anything that may tend to lessen him in the esteem of his subjects, may weaken his government, or may raise jealousies between him and his people. It has been also held an offense of this species to drink to the pious memory of a traitor; or for a clergyman to absolve persons at the gallows, who there persist in the treasons for which they die: these being acts which impliedly encourage rebellion. And for this species of contempt a man may not only be fined and imprisoned, but suffer the pillory or other infamous corporal punishment: [17] in like manner as, in the ancient German empire, such persons as endeavored to sow sedition, and disturb the public tranquility, were condemned to become the objects of public notoriety and derision, by carrying a dog upon their shoulders from one great town to another. The emperors Otho I. and Frederic Barbarossa inflicted this punishment on noblemen of the highest rank. [18] 

              4. CONTEMPTS against the king’s title, not amounting to treason or praemunire [forewarning], are the denial of his right to the crown in common and unadvised discourse; for, if it be by advisedly speaking, we have seen [19] that it amounts to a praemunire. This heedless species of contempt is however punished by our law with fine and imprisonment. Likewise if any person shall in any wise hold, affirm, or maintain, that the common laws of this realm, not altered by parliament, ought not to direct the right of the crown of England; this is a misdemeanor, by statute 13 Eliz. c. 1. and punishable with forfeiture of goods and chattels. A contempt may also arise from refusing or neglecting to take the oaths, appointed by statute for the better securing the government; and yet acting in a public office, place of trust, or other capacity, for which the said oaths are required to be taken; viz. those of allegiance, supremacy, and abjuration: which must be taken within six calendar months after admission. The penalties for this contempt, inflicted by statute 1 Geo. I. St. 2. c. 13. are very little, if anything, short of those of a praemunire : being an incapacity to hold the said offices, or any other; to prosecute any suit; to be guardian or executor; to take any legacy or deed of gift; and to vote at any election for members of parliament: and after conviction the offender shall also forfeit 500 l. to him or them that will sue for the same. Members on the foundation of any college in the two universities, who by this statute are bound to take the oaths, must also register a certificate thereof in the college register, within one month after; otherwise, if the electors do not remove him, and elect another within twelve months, or after, the king may nominate a person to succeed him by his great seal or sign manual. Besides thus taking the oaths for offices, any two justices of the peace may by the same statute summon, and tender the oaths to, any person whim they shall suspect to be disaffected; and every person refusing the same, who is properly called a non-juror, shall be adjudged a popish recusant convict, and subjected to the same penalties that were mentioned in a former chapter; [20] which in the end may amount to the alternative of abjuring the realm, or suffering death as a felon.

              5. CONTEMPTS against the king’s palaces or courts of justice have always been looked upon as high misprisions: and by the a law, before the conquest, fighting in the king’s palace, or before the king’s judges, was punished with death. [21] So too, in the old Gothic constitution, there were many places privileged by law, quibus major reverentia et securitas debetur, ut templa et judicia, quae sancta habebantur, — arces et aula regis, — denique locus quilibet praesente aut adventante rege. [22] [“To which a greater reverence and inviolability is due; as churches and courts of justice, which were held sacred - the king’s courts and castles - lastly, the place where the king resides or is approaching."] And at present, with us, by the statute 33 Hen. VIII. c. 12. malicious striking in the king’s palace, wherein his royal person resides, whereby blood is drawn, is punishable by perpetual imprisonment, and fine at the king’s pleasure; and also with loss of the offender’s right hand, the solemn execution of which sentence is prescribed in the statute at length.

              BUT striking in the king’s superior courts of justice, in Westminister-hall, or at the assizes, is made still more penal than even in the king’s palace. The reason seems to be, that those courts being anciently held in the king’s palace, and before the king himself, striking there included the former contempt against the king’s palace, and something more; viz. the disturbance of public justice. For this reason, by the ancient common law before the conquest, [23] striking in the king’s courts of justice, or drawing a sword therein, was a capital felony: and our modern law retains so much of the ancient severity, as only to exchange the loss of life for the loss of the offending limb. Therefore a stroke or a blow in such court of justice, whether blood be drawn or not, or even assaulting a judge, sitting in the court, by drawing a weapon, without any blow struck, is punishable with the loss of the right hand, imprisonment for life, and forfeiture of goods and chattels, and of the profits of his lands during life. [24] A rescue also of a prisoner from any of the said courts, without striking a blow, is punished with perpetual imprisonment, and forfeiture of goods, and of the profits of lands during life: [25] being looked upon as an offense of the same nature with the last; but only, as no blow is actually given, the amputation of the hand is excused. For the like reason an affray, or riot, near the said courts, but out of their actual view, is punished only with fine and imprisonment. [26] 

              NOT only such as are guilty of an actual violence, but of threatening or reproachful words to any judge sitting in the courts, are guilty of a high misprision, and have been punished with large fines, imprisonment, and corporal punishment. [27] And, even in the inferior courts of the king, an affray, or contemptuous behavior, is punishable with a fine by the judges there sitting; as by the steward in a court-leet, or the like. [28] 

              LIKEWISE all such, as are guilty of any injurious treatment to those who are immediately under the protection of a court of justice, are punishable by fine and imprisonment: as if a man assaults or threatens his adversary for suing him, a counselor or attorney for being employed against him, a juror for his verdict, or a jailer or other ministerial officer for keeping him in custody, and properly executing his duty: [29] which offenses, when they proceeded farther than bare threats, were punished in the Gothic constitutions with exile and forfeiture of goods. [30] 

              LASTLY, to endeavor to dissuade a witness from giving evidence; to disclose an examination before the privy council; or, to advise a prisoner to stand mute; (all of which are impediments of justice) are high misprisions, and contempts of the king’s courts, and punishable by fine and imprisonment. And anciently it was held, that if one of the grand jury disclosed to any person indicted the evidence that appeared against him, he was thereby made accessory to the offense, if felony; and in treason a principal. And at this day it is agreed, that he is guilty of a high misprision, [31] and liable to be fined and imprisoned. [32] 
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              CHAPTER THE TENTH.

                Of Offenses Against Public Justice↩

              THE order of our distribution will next lead us to take into consideration such crimes and misdemeanors as more especially affect the commonwealth, or public polity of the kingdom: which however, as well as those which are peculiarly pointed against the lives and security of private subjects, are also offenses against the king, as the pater-familias [family father] of the nation; to whom it appertains by his regal office to protect the community, and each individual therein, from every degree of injurious violence, by executing those laws, which the people themselves in conjunction with him have enacted; or at least have consented to, by an agreement either expressly made in the persons of their representatives, or by a tacit and implied consent perfumed and proved by immemorial usage.

              THE species of crimes, which we have now before us, is subdivided into such a number of inferior and subordinate classes, that it would much exceed the bounds of an elementary treatise, and be insupportably tedious to the reader, were I to examine them all minutely, or with any degree of critical accuracy. I shall therefore confine myself principally to general definitions or descriptions of this great variety of offenses, and to the punishments inflicted by law for each particular offense; with now and then a few incidental observations: referring the student for more particulars to other voluminous authors; who have treated of these subjects with greater precision and more in detail, than is consistent with the plan of these commentaries.

              THE crimes and misdemeanors, that more especially affect the common-wealth, may be divided into five species; viz. offenses against public justice, against the public peace, against public trade, against the public health, and against the public police or economy: of each of which we will take a cursory view in their order.

              FIRST then, of offenses against public justice: some of which are felonious, whose punishment may extend to death; others only misdemeanors. I shall begin with those that are most penal, and descend gradually to such as are of less malignity.

              1. EMBEZZLING or vacating records, or falsifying certain other proceedings in a court of judicature, is a felonious offense against public justice. It is enacted by statute 8 Hen. VI. c. 12. that if any clerk, or other person, shall willfully take away, withdraw, or avoid any record, or process in the superior courts of justice in Westminster-hall, by reason whereof the judgment shall be reversed or not take effect; it is felony not only in the principal actors, but also in their procurers, and abettors. Likewise by statute 21 Jac. I. c. 26. to acknowledge any fine, recovery, deed enrolled, statute, recognizance, bail, or judgment, in the name of another person not privy to the same, is felony without benefit of clergy. Which law extends only to proceedings in the courts themselves: but by statute 4 W. & M. c. 4. to personate any other person before any commissioner authorized to take bail in the country is also felony. For no man’s property would be safe, if records might be suppressed or falsified, or persons’ names be falsely usurped in courts, or before their public officers.

              2. TO prevent abuses by the extensive power, which the law is obliged to repose in jailers, it is enacted by statute 14 Edw. III. c. 10. that if any jailer by too great duress of imprisonment makes any prisoner that he has in ward, become an approver or an appellor against his will; that is, as we shall see hereafter, to accuse and turn evidence against some other person; it is felony in the jailer. For, as Sir Edward Coke [1] observes, it is not lawful to induce or excite any man even to a just accusation of another; much less to do it by duress of imprisonment; and least of all by a jailer, to whom the prisoner is committed for safe custody.

              3. A THIRD offense against public justice is obstructing the execution of lawful process. This is at all times an offense of a very high and presumptuous nature; but more particularly so, when it is an obstruction of an arrest upon criminal process. And it has been held, that the party opposing such arrest becomes thereby particeps criminis [criminal participant]; that is, an accessory in felony, and a principal in high treason. [2] Formerly one of the greatest obstructions to public justice, both of the civil and criminal kind, was the multitude of pretended privileged places, where indigent persons assembled together to shelter themselves from justice, (especially in London and Southwark) under the pretext of their having been ancient palaces of the crown, or the like: [3] all of which sanctuaries for iniquity are now demolished, and the opposing of any process therein is made highly penal, by the statutes 8 & 9 W. III. c. 27. 9 Geo. I. c. 28. and 11 Geo. I. c.22. which enact, that persons opposing the execution of any process in such pretended privileged places within the bills of mortality, or abusing any officer in his endeavors to execute his duty therein, so that he receives bodily hurt, shall be guilty of felony, and transported for seven years.

              4. AN escape of a person arrested upon criminal process, by eluding the vigilance of his keepers before he is put in hold, is also an offense against public justice, and the party himself is punishable by fine or imprisonment. [4] But the officer permitting such escape, either by negligence or connivance, is much more culpable than the prisoner; the natural desire of liberty pleading strongly in his behalf, though he ought in strictness of law to submit himself quietly to custody, till cleared by the due course of justice. Officers therefore who, after arrest, negligently permit a felon to escape, are also punishable by fine; [5] but voluntary escapes, by consent and connivance of the officer, are a much more serious offense: for it is generally agreed that such escapes amount to the same kind of offense, and are punishable in the same degree, as the offense of which the prisoner is guilty, and for which he is in custody, whether treason, felony, or trespass. And this, whether he were actually committed to jail, or only under a bare arrest. [6] But the officer cannot be thus punished, till the original delinquent is actually found guilty or convicted, by verdict, confession, or outlawry, of the crime for which he was so committed or arrested: otherwise it might happen, that the officer might be punished for treason or felony, and the person arrested and escaping might turn out to be an innocent man. But, before the conviction of the principal party, the officer thus neglecting his duty may be fined and imprisoned for a misdemeanor. [7] 

              5. BREACH of prison by the offender himself, when committed for any cause, was felony at the common law: [8] or even conspiring to break it. [9] But this severity is mitigated by the statute de frangentibus prisonam [concerning those breaking prison], 1 Edw. II. which enacts, that no person shall have judgment of life or member, for breaking prison, unless committed for some capital offense. So that to break prison, when lawfully committed for any treason or felony, remains still felony as at the common law; and to break prison, when lawfully confined upon any other inferior charge, is still punishable as a high misdemeanor by fine and imprisonment. For the statute, which ordains that such offense shall be no longer capital, never meant to exempt it entirely from every degree of punishment. [10] 

              6. RESCUE is the forcibly freeing another from an arrest or imprisonment; and is always the same offense in the stranger so rescuing, as it would have been in the party himself to have broken prison. [11] A rescue therefore of one apprehended for felony, is felony; for treason, treason; and for a misdemeanor, a misdemeanor also. But here, as upon voluntary escapes, the principal must first be attainted before the rescuer can be punished: and for the same reason; because perhaps in fact it may turn out that there has been no offense committed. [12] By the statute, 16 Geo. II. c. 31. to assist a prisoner in custody for treason or felony with any arms, instruments of escape, or disguise, without the knowledge of the jailer; or any way to assist such prisoner to attempt an escape, though no escape be actually made, is felony, and subjects the offender to transportation for seven years. And by the statutes 25 Geo. II. c. 37. and 27 Geo. II. c. 15. to rescue, or attempt to rescue, any person committed for murder, or for any of the offenses enumerated in that act, or in the black act 9 Geo. I. c. 22. is felony without benefit of clergy.

              7. ANOTHER capital offense against public justice is the returning from transportation, or being seen at large in Great Britain before the expiration of the term for which the offender was sentenced to be transported. This is made felony without benefit of clergy by statutes 4. Geo. I. c. 11. 6 Geo. I. c. 23. and 8 Geo. III. c. 15.

              8. AN eighth is that of taking a reward, under pretense of helping the owner to his stolen goods. This was a contrivance carried to a great length of villainy in the beginning of the reign of George the first: the confederates of the felons thus disposing of stolen goods, at a cheap rate, to the owners themselves, and thereby stifling all farther inquiry. The famous Jonathan Wild had under him a well disciplined corps of thieves, who brought in all their spoils to him; and he kept a sort of public office for restoring them to the owners at half price. To prevent which audacious practice, to the ruin and in defiance of public justice, it was enacted by statute 4 Geo. I. c. 11. that whoever shall take a reward under the pretense of helping anyone to stolen goods, shall suffer as the felon who stole them; unless he cause such principal felon to be apprehended and brought to trial, and shall also give evidence against him. Wild, upon this statute, (still continuing in his old practice) was at last convicted and executed.

              9. RECEIVING of stolen goods, knowing them to be stolen, is also a high misdemeanor and affront to public justice. We have seen in a former chapter, [13] that this offense, which is only a misdemeanor at common law, by the statutes 3 & 4 W. & M. c. 9. and 5 Ann. c. 31. makes the offender accessory to the these and felony. But because the accessory cannot in general be tried, unless with the principal, or after the principal is convicted, the receivers by that means frequently eluded justice. To remedy which, it is enacted by statute 1 Ann. c. 9. and 5 Ann. c. 31. that such receivers may still be prosecuted for a misdemeanor, and punished by fine and imprisonment, though the principal felon be not before taken, so as to be prosecuted and convicted. And, in case of receiving stolen lead, iron, and certain other metals, such offense is by statute 29 Geo. II. c. 30. punishable by transportation for fourteen years. [14] So that now the prosecutor has two methods in his choice: either to punish the receivers for the misdemeanor immediately, before the thief is taken; [15] or to wait till the felon is convicted, and then punish them as accessories to the felony. But it is provided by the same statutes, that he shall only make use of one, and not both o these methods of punishment. By the same statute also 29 Geo. II. c. 30. persons having lead, iron, and other metals in their custody, and not giving a satisfactory account how they came by the same, are guilty of a misdemeanor and punishable by fine or imprisonment.

              10. OF a nature somewhat similar to the two last is the offense of theft-bote, which is where the party robbed not only knows the felon, but also takes his goods again, or other amends, upon agreement not to prosecute. This is frequently called compounding of felony, and formerly was held to make a man an accessory; but is now punished only with fine and imprisonment. [16] This perversion of justice, in the old Gothic constitutions, was liable to the most severe and infamous punishment. And the Salic law “ latroni eum similem habuit, qui furtum celare vellet, et occulte sine judice compositionem ejus admittere.” [17] [“Considers him, who conceals a theft, and secretly receives a settlement for it without the knowledge of the judge, in the same light as the thief."] By statute 25 Geo. II. c. 36. even to advertise a reward for the return of things stolen, with no questions asked, or words to the same purport, subjects the advertiser and the printer to a forfeiture of 50 £ each.

              11. COMMON barretry is the offense of frequently exciting and stirring up suits and quarrels between his majesty’s subjects, either at law or otherwise. [18] The punishment for this offense, in a common person, is by fine and imprisonment: but if the offender (as is too frequently the case) belongs to the profession of the law, a barretor, who is thus able as well as willing to do mischief, ought also to be disabled from practicing for the future. [19] Hereunto maybe referred an offense of equal malignity and audaciousness; that of suing another in the name of a fictitious plaintiff; either one not in being at all, or one who is ignorant of the suit. This offense, if committed in any of the king’s superior courts, is left, as a high contempt, to be punished at their discretion. But in courts of a lower degree, where the crime is equally pernicious, but the authority of the judges no equally extensive, it is directed by statute 8 Eliz. c. 2. to be punished by six months imprisonment, and treble damages to the party injured.

              12. MAINTENANCE is an offense, that bears a near relation to the former; being an officious intermeddling in a suit that no way belongs to one, by maintaining or assisting either party with money or otherwise, to prosecute or defend it: [20] a practice, that was greatly encouraged by the first introduction of uses. [21] This is an offense against public justice, as it keeps alive strife and contention, and perverts the remedial process of the law into an engine of oppression. And therefore, by the Roman law, it was a species of the crimen falsi [forgery] to enter into any confederacy, or do any act to support another’s lawsuit, by money, witnesses, or patronage. [22] A man may however maintain the suit of his near kinsman, servant, or poor neighbor, out of charity and compassion, with impunity. Otherwise the punishment by common law is fine and imprisonment; [23] and, by the statute 32 Hen. VIII. c. 9. a. forfeiture of ten pounds.

              13. CHAMPERTY, campi-partitio, is a species of maintenance, and punished in the same manner: [24] being a bargain with a plaintiff of defendant campum partire, to divide the land or other matter sued for between them, if they prevail at law; whereupon the champertor is to carry on the party’s suit at his own expense. [25] Thus champart, in the French law, signifies a similar division of profits, being a part of the crop annually due to the landlord by bargain or custom. In our sense of the word, it signifies the purchasing of a suit, or right of suing: a practice so much abhorred by our law, that it is one main reason why a chose in action, or thing of which one has the right but not the possession, is not assignable at common law; because no man should purchase any pretense to sue in another’s right. These pests of civil society, that are perpetually endeavoring to disturb the repose of their neighbors, and officiously interfering in other men’s quarrels, even at the hazard of their own fortunes, were severely animadverted on by the Roman law: ” qui improbe coeunt in alienam litem, ut quicquid ex communicatione in rem ipsius redactum fuerit, inter eos communicaretur, lege Julia de vi privata tenentur “ [“those who fraudulently interfere in other men’s lawsuits to share whatever may be awarded by the verdict, are liable to the Julian law of secret influence”]; [26] and they were punished by the forfeiture of a third part of their goods, and perpetual infamy. Hitherto also must be referred the provision of the statute 32 Hen. VIII. c. 9. that no one shall sell or purchase any pretended right or title to land, unless the vendor has received the profits thereof for one whole year before such grant, or has been in actual possession purchaser and vendor shall each forfeit the value of such land to the king and the prosecutor. These offenses relate chiefly to the commencement of civil suits: but

              14. THE compounding of informations upon penal statutes are an offense of an equivalent nature in criminal causes; and are, besides, an additional misdemeanor against public justice, by contributing to make the laws odious to the people. At once therefore to discourage malicious informers, and to provide that offenses, when once discovered, shall be duly prosecuted, it is enacted by statute 18 Eliz. c. 5. that if any person, informing under pretense of any penal law, makes any composition without leave of the court, or takes any money or promise from the defendant to excuse him (which demonstrates him intent in commencing the prosecution to be merely to serve his own ends, and not for the public good) he shall forfeit 10£, shall stand two hours on the pillory, and shall be forever disabled to sue on any popular or peal statute.

              15. A CONSPIRACY also to indict an innocent man of felony falsely and maliciously, who is accordingly indicted and acquitted, is a farther abuse and perversion of public justice; for which the party injured may either have a civil action by writ of conspiracy, (of which we spoke in the preceding book [27]) or the conspirators, for there must be at least two to form a conspiracy, may be indicted at the suit of the king, and were by the ancient common law [28] to receive what is called the villainous judgment; viz. to lose their liberam legem [legal liberty], whereby they are discredited and disabled to be jurors or witnesses; to forfeit their goods and chattels, and lands for life; to have those lands wasted, their houses razed, their trees rooted up, and their own bodies committed to prison. [29] But it now is the better opinion, that the villainous judgment is by long disuse become obsolete; it not having been pronounced for some ages: but instead thereof the delinquents are usually sentenced to imprisonment, fine, and pillory. To this head may be referred the offense of sending letters, threatening to accuse any person of a crime punishable with death, transportation, pillory, or other infamous punishment, with a view to extort from him any money or other valuable chattels. This is punishable by statute 30 Geo. II. c. 24. at the discretion of the court, with fine, imprisonment, pillory, whipping, or transportation for seven years.

              16. THE next offense against public justice is when the suit is past its commencement, and come to trial. And that is the crime of willful and corrupt perjury; which is defined by Sir Edward Coke, [30] to be a crime committed when a lawful oath is administered, in some judicial proceeding, to a person who swears willfully, absolutely and falsely, in a matter material to the issue or point in question. The law takes no notice of any perjury but such as is committed in some court of justice, having power to administer an oath; or before some magistrate or proper officer, invested with a similar authority, in some proceedings relative to a civil suit or a criminal prosecution: for it esteems all other oaths unnecessary at least, and therefore will not punish the breach of them. For which reason it is much to be questioned how far any magistrate is justifiable in taking a voluntary affidavit in any extrajudicial matter, as is now too frequent upon every petty occasion: since it is more than possible, that by such idle oaths a man may frequently in foro conscientiae [in the court of conscience] incur the guilt, and at the same time evade the temporal penalties, of perjury. The perjury must also be willful, positive, and absolute; not upon surprise, or the like: it also must be in some point material to the question in dispute; for if it only be in some trifling collateral circumstances, to which no regard is paid, it is no more penal than in the voluntary extrajudicial oaths before-mentioned. Subornation of perjury is the offense of procuring another to take such a false oath, as constitutes perjury in the principal. The punishment of perjury and subornation, at common law, has been various. It was anciently death; afterwards banishment, or cutting out the tongue, then forfeiture of goods; and now it is fine and imprisonment, and never more to be capable of bearing testimony. [31] But the statute 5 Eliz. c. 9. (if the offender be prosecuted thereon) inflicts the penalty of perpetual infamy, and a fine of 40£ on the suborner; and, in default of payment, imprisonment for six months, and to stand with both ears nailed to the pillory. Perjury itself is thereby punished with six months imprisonment, perpetual infamy, and a fine of 20£ or to have both ears nailed to the pillory. But the prosecution is usually carried on for the offense at common law; especially as, to the penalties before inflicted, the statute 2 Geo. II. c. 25. super-adds a power, for the court to order the offender to be sent to the house of correction for seven years, or to be transported for the same period; and makes it felony without benefit of clergy to return or escape within the time. It has sometimes been wished, that perjury, at least upon capital accusations, whereby another’s life has been or might have been destroyed, was also rendered capital, upon a principle of retaliation; as it is universally by the laws of Frances. [32] And certainly the odiousness of the crime pleads strongly in behalf of the French law. But it is to be considered, that there they admit witnesses to be heard only on the side of the prosecution, and use the rack to extort a confession from the accused. In such a constitution therefore it is necessary to throw the dread of capital punishment into the other scale, in order to keep in awe the witnesses for the crown; on whom alone the prisoner’s fate depends: so naturally does one cruel law beget another. But corporal and pecuniary punishments, exile and perpetual infamy, are more suited to the genius of the English law, where the fact is openly discussed between witnesses on both sides, and the evidence for the crown may be contradicted and disproved by those of the prisoner. Where indeed the death of an innocent person has actually been the consequence of such willful perjury, it falls within the guilt of deliberate murder, and deserves an equal punishment: which our ancient law in fact inflicted. [33] But the mere attempt to destroy life by other means not being capital, there is no reason than an attempt by perjury should: much less that this crime should in all judicial cases be punished with death. For to multiply capital punishments lessens their effect, when applied to crimes of the deepest dye; and, detestable as perjury is, it is not by any means to be compared with some other offenses, for which only death can be inflicted: and therefore it seems already (except perhaps in the instance of deliberate murder by perjury) very properly punished by our present law; which has adopted the opinion of Cicero, [34] derived from the law of the twelve tables, ” perjurii poena divina, exitium; humana, dedecus.” [“The divine punishment of perjury is death; the human punishment, disgrace."]

              17. BRIBERY is the next species of offense against public justice; which is when a judge, or other person concerned in the administration of justice, takes any undue reward to influence his behavior in his office. [35] In the east it is the custom never to petition any superior for justice, not excepting their kings, without a present. This is calculated for the genius of despotic countries; where the true principles of government are never understood, and it is imagined that there is no obligation from the superior to the inferior, no relative duty owing from the governor to the governed. The Roman law, though it contained many severe injunctions against bribery, as well for selling a man’s vote in the senate or other public assembly, as for the bartering of common justice, yet by a strange indulgence in one instance, it tacitly encouraged this practice; allowing the magistrate to receive small presents, provided they did not in the whole exceed a hundred crowns in the year: [36] not considering the insinuating nature and gigantic progress of this vice, when once admitted. Plato therefore more wisely, in his ideal republic, [37] orders those who take presents for doing their duty to be punished in the severest manner: and by the laws of Athens he that offered was also prosecuted, as well as he that received a bribe. [38] In England this offense of taking bribes is punished, in inferior officers, with fine and imprisonment; and in those who offer a bribe, though not taken, the same. [39] But in judges, especially the superior ones, it has been always looked upon as so heinous an offense, that the chief justice Thorpe was hanged for it in the reign of Edward III. By a statute [40] 11 Hen. IV, all judges and officers of the king, convicted of bribery, shall forfeit treble the bribe, be punished at the king’s will, and be discharged from the king’s service forever. And some notable examples have been made in parliament, of persons in the highest stations, and otherwise very eminent and able, but contaminated with this sordid vice.

              18. EMBRACERY is an attempt to influence a jury corruptly to one side by promises, persuasions, entreaties, money, entertainments, and the like. [41] The punishment for the person embracing is by fine and imprisonment; and, for the juror so embraced, if it be by taking money, the punishment is (by diverse statutes of the reign of Edward III) perpetual infamy, imprisonment for a year, and forfeiture of the tenfold value.

              19. THE false verdict of jurors, whether occasioned by embracery or not, was anciently considered as criminal, and therefore exemplarily punished by attaint in the manner formerly mentioned. [42] 

              20. ANOTHER offense of the same species is the negligence of public officers, entrusted with the administration of justice, as sheriffs, coroners, constables, and the like: which makes the offender liable to be fined; and in very notorious cases will amount to a forfeiture of his office, if it be a beneficial one. [43] Also the omitting to apprehend persons, offering stolen iron, lead, and other metals to sale, is a misdemeanor and punishable by a stated fine, or imprisonment, in pursuance of the statute 29 Geo. II. c. 30.

              21. THERE is yet another offense against public justice, which is a crime of deep malignity; and so much the deeper, as there are many opportunities of putting it in practice, and the power and wealth of the offenders may often deter the injured from a legal prosecution. This is the oppression and tyrannical partiality of judges, justices, and other magistrates, in the administration and under the color of their office. However, when prosecuted, either by impeachment in parliament, or by information in the court of king’s bench, (according to the rank of the offenders) it is sure to be severely punished with forfeiture of their offices, fines, imprisonment, or other discretionary censures, regulated by the nature and aggravations of the offense committed.

              22. LASTLY, extortion is an abuse of public justice, which consists in any officer’s unlawfully taking, by color of his office, from any man, any money or thing of value, that is not due to him, or more than is due, or before it is due. [44] The punishment is fine and imprisonment, and sometimes a forfeiture of the office.
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              [IV-142]

              CHAPTER THE ELEVENTH.

                Of Offenses Against the Public Peace↩

              WE are next to consider offenses against the public peace; the conservation of which is entrusted to the king and his officers, in the manner and for the reasons which were formerly mentioned at large. [1] These offenses are either such as are an actual breach of the peace; or constructively so, by tending to make others break it. Both of these species are also either felonious, or not felonious. The felonious breaches of the peace are strained up to that degree of malignity by virtue of several modern statutes: and, particularly,

              1. THE riotous assembling of twelve persons, or more, and not dispersing upon proclamation. This was first made high treason by statute 3 & 4 Edw. VI. c. 5. when the king was a minor, and a change in religion to be effected: but that statute was repealed by statute 1 Mar. c. 1. among the other treasons created since the 25 Edw. III; though the prohibition was in substance re-enacted, with an inferior degree of punishment, by statute 1 Mar. St. 2. c. 12. which made the same offense a single felony. These statutes specified and particularized the nature of the riots they were meant to suppress; as, for example, such as were set on foot with intention to offer violence to the privy council, or to change the laws of the kingdom, or for certain other specific purposes: in which cases, if the persons were commanded by proclamation to disperse, and they did not, it was by the statute of Mary made felony, but within the benefit of clergy; and also the act indemnified the peace officers and their assistants, if they killed any of the mob in endeavoring to suppress such riot. This was thought a necessary security in that sanguinary reign, when popery was intended to be re-established, which was likely to produce great discontents: but at first it was made only for a year, and was afterwards continued for that queen’s life. And, by statute 1 Eliz. c. 16. when a reformation in religion was to be once more attempted, it was revived and continued during her life also; and then expired. From the accession of James the first to the death of queen Anne, it was never once thought expedient to revive it: but, in the first year of George the first, it was judged necessary, in order to support the execution of the act of settlement, to renew it, and at one stroke to make it perpetual, with large additions. For, whereas the former acts expressly defined and specified what should be accounted a riot, the statute 1 Geo. I. c. 5. enacts, generally, that if any twelve persons are unlawfully assembled to the disturbance of the peace, and any one justice of the peace, sheriff, under-sheriff, or mayor of a town, shall think proper to command them by proclamation to disperse, if they contemn his orders and continue together for one hour afterwards, such contempt shall be felony without benefit of clergy. And farther, if the reading of the proclamation be by force opposed, or the reader be in any manner willfully hindered from the reading of it, such opposers and hinderers are felons, without benefit of clergy: and all persons to whom such proclamation ought to have been made, and knowing of such hindrance, and not dispersing, are felons, without benefit of clergy. There is the like indemnifying clause, in case any of the mob be unfortunately killed in the endeavor to disperse them; being copied from the act of queen Mary. And, by a subsequent clause of the new act, if any persons, so riotously assembled, begin even before proclamation to pull down any church, chapel, meeting-house, dwelling-house, or out-houses, they shall be felons without benefit of clergy.

              2. BY statute 1 Hen. VII. c. 7. unlawful hunting in any legal forest, park, or warren, not being the king’s property, by night, or with painted faces, was declared to be single felony. But now by the statute 9 Geo. I. c. 22. to appear armed in any inclosed forest or place, where deer are usually kept, or in any warren or hares or conies, or in any high road, open heath, common, or down, by day or night, with faces blacked, or otherwise disguised, or (being so disguised) to hunt, wound, kill, or steal any deer, to rob a warren or to steal fish, or to procure, by gift or promise of reward, any person to join them in such unlawful act, is felony without benefit of clergy. I mention these offences in this place, not on account of the damage thereby done to private property, but of the manner in which that damage is committed: namely, with the face blacked or with other disguise, and being armed with offensive weapons, to the breach of the public peace and the terror of his majesty’s subjects.

              3. ALSO by the same statute 9 Geo. I. c. 22. amended by statute 27 Geo. II. c. 15. knowingly to send any letter without a name, or with a fictitious name, demanding money, venison, or any other valuable thing, or threatening (without any demand) to kill, or fire the house of, any person, is made felony without benefit of clergy. This offense was formerly high treason by the statute 8 Hen. V. c. 6.

              4. To pull down or destroy any turnpike-gate, or fence thereunto belonging, by the statute 1 Geo. II. c. 19. is punished with public whipping, and three months imprisonment; and to destroy the toll-houses, or any sluice or lock on a navigable river, is made felony to be punished with transportation for seven years. By the statute 5 Geo II. c. 33 the offense of destroying turnpike-gates or fences, is made felony also, with transportation for seven years. And, lastly, by the statute 8 Geo. II. c. 20, the offenses of destroying both turnpikes upon roads, and sluices upon rivers, are made felony without benefit of clergy; and may be tried as well in an adjacent county, as that wherein the fact is committed. The remaining offenses against the public peace are merely misdemeanors and no felonies; as,

              5. AFFRAYS (from affraier, to terrify) are the fighting of two or more persons in some public place, to the terror of his majesty’s subjects: for, if the fighting be in private, it is no affray but an assault. [2] Affrays may be suppressed by any private person present, who is justifiable in endeavoring to part the combatants, whatever consequence may ensue. [3] But more especially the constable, or other similar officer, however denominated, is bound to keep the peace; and to that purpose may break open doors to suppress an affray, or apprehend the affrayers; and may either carry them before a justice, or imprison them by his own authority for a convenient space till the heat is over; and may then perhaps also make them find sureties for the peace. [4] The punishment of common affrays is by fine and imprisonment; the measure of which must be regulated by the circumstances of the case: for, where there is any material aggravation, the punishment proportionably increases. As where two persons coolly and deliberately engage in a duel: this being attended with an apparent intention and danger of murder, and being a high contempt of the justice of the nation, is a strong aggravation of the affray, though no mischief has actually ensued. [5] Another aggravation is, when thereby the officers of justice are disturbed in the due execution of their office: or where a respect to the particular place ought to restrain and regulate men’s behavior, more than in common ones; as in the king’s court, and the like. And upon the same account also all affrays in a church or church-yard are esteemed very heinous offenses, as being indignities to him to whose service those places are consecrated. Therefore mere quarrelsome words, which are neither an affray nor an offense in any other place, are penal here. For it is enacted by statute 5& 6 Edw. VI. c. 4. that if any person shall, by words only, quarrel, chide, or brawl, in a church or church-yard, the ordinary shall suspend him, if a layman, ab ingressu ecclesiae [from entering the church]; and, if a clerk in orders, from the ministration of his office during pleasure. And, if any person in such church or church-yard proceeds to smite or lay violent hands upon another, he shall be excommunicated ipso facto [by that fact]; or if he strikes him with a weapon, or draws any weapon with intent to strike, he shall besides excommunication (being convicted by a jury) have one of his ears cut off; or, having no ears, be branded with the letter F in his cheek. Two persons may be guilty of an affray: but,

              6. RIOTS, routs, and unlawful assemblies must have three persons at least to constitute them. An unlawful assembly is when three, or more, do assemble themselves together to do an unlawful act, as to pull down enclosures, to destroy a warren or the game therein; and part without doing it, or making any motion towards it. [6] A rout is where three or more meet to do an unlawful act upon a common quarrel, as forcibly breaking down fences upon a right claimed of common, or of way; and make some advances towards it. [7] A riot is where three or more actually do an unlawful act of violence, either with or without a common cause or quarrel: [8] as if they beat a man; or hunt and kill game in another’s park, chase, warren, or liberty; or do any other unlawful act with force and violence; or even do a lawful act, as removing a nuisance, in a violent and tumultuous manner. The punishment of unlawful assemblies, if to the number of twelve, we have just now seen may be capital, according to the circumstances that attend it; but, from the number of three to eleven, is by fine and imprisonment only. The same is the case in riots and routs by the common law; to which the pillory in very enormous cases has been sometimes superadded. [9] And by the statute 13 Hen. IV. c. 7. any two justices, together with the sheriff our under-sheriff of the county, may come with the posse comitatus [power of the county], if need be, and suppress any such riot, assembly, or rout, arrest the rioters, and record upon the spot the nature and circumstances of the whole transaction; which record alone shall be a sufficient conviction of the offenders. In the interpretation of which statute it has been held, that all persons, noblemen and others, except women, clergymen, persons decrepit, and infants under fifteen, are hound to attend the justices in suppressing a riot, upon pain of fine and imprisonment; and that any battery, wounding, or killing the rioters, that may happen in suppressing the riot, is justifiable. [10] So that our ancient law, previous to the modern riot act, seems pretty well to have guarded against any violent breach of the public peace; especially as any riotous assembly on a public or general account, as to redress grievances or pull down all enclosures, and also resisting the king’s forces if sent to keep the peace, may amount to overt acts of high treason, by levying war against the king.

              7. NEARLY related to this head of riots is the offense of tumultuous petitioning; which was carried to an enormous height in the times preceding the grand rebellion. Wherefore by statute 13 Car. II. St. 1. c. 5. it is enacted, that not more than twenty names shall be signed to any petition to the king or either house of parliament, for any alteration of matters established by law in church or state; unless the contents thereof be previously approved, in the country, by three justices, or the majority of the grand jury at the assizes or quarter sessions; and in London, by the lord mayor, aldermen, and common council: [11] and that no petition shall be delivered by a company of more than ten persons: on pain in either case of incurring a penalty not exceeding 100£, and three months imprisonment.

              8. AN eighth offense against the public peace is that of a forcible entry or detainer; which is committed by violently taking or keeping possession, with menaces, force, and arms, of lands and tenements, without the authority of law. This was formerly allowable to every person disseized, or turned out of possession, unless his entry was taken away or barred by his own neglect, or other circumstances; which were explained more at large in a former volume. [12] But this being found very prejudicial to the public peace, it was thought necessary by several statutes to restrain all persons from the use of such violent methods, even of doing themselves justice; and much more if they have no justice in their claim. [13] So that the entry now allowed by law is a peaceable one; that forbidden is such as is carried on and maintained with force, with violence, and unusual weapons. By the statute 5 Ric. II. St. 1. c. 8. all forcible entries are punished with imprisonment and ransom at the king’s will. And by the several statutes of 15 Ric. II. c. 2. 8 Hen. VI. c. 9. 31 Eliz. c. 11. and 21 Jac. I. c. 15. upon any forcible entry, or forcible detainer after peaceable entry, into any lands, or benefices of the church, one or more justices of the peace, taking sufficient power of the county, may go to the place, and there record the force upon him own view, as in case of riots; and upon such conviction may commit the offender to jail, till he makes fine and ransom to the king. And moreover the justice or justices have power to summon a jury, to try the forcible entry or detainer complained of: and, if the same be found by that jury, then besides the fine on the offender, the justices shall make restitution by the sheriff of the possession, without inquiring into the merits of the title; for the force is the only thing to be tried, punished, and remedied by them: and the same may be done by indictment at the general sessions. But this provision does not extend to such as endeavor to maintain possession by force, where they themselves, or their ancestors, have been in the peaceable enjoyment of the lands and tenements, for three years immediately preceding.

              9. THE offense of riding or going armed, with dangerous or unusual weapons, is a crime against the public peace, by terrifying the good people of the land; and is particularly prohibited by the statute of Northampton, 2 Edw. III. c. 3. upon pain of forfeiture of the arms, and imprisonment during the king’s pleasure: in like manner as, by the laws of Solon, every Athenian was finable who walked about the city in armor. [14] 

              10. SPREADING false news, to make discord between the king and nobility, or concerning any great man of the realm, is punished by common law [15] with fine and imprisonment; which is confirmed by statutes Westm. 1. 3 Edw. I. c. 34. 2 Ric. II. St. 1. c. 5. and 12 Ric. II. c. 11.

              11. FALSE and pretended prophecies, with intent to disturb the peace, are equally unlawful, and more penal; as they raise enthusiastic jealousies in the people, and terrify them with imaginary fears. They are therefore punished by our law, upon the same principle that spreading of public news of any kind, without communicating it first to the magistrate, was prohibited by the ancient Gauls. [16] Such false and pretended prophecies were punished capitally by statute 1 Edw. VI. c. 12. which was repealed in the reign of queen Mary. And now by the statute 5 Eliz. c. 15. the penalty for the first offense is a fine of 100£, and one year’s imprisonment; for the second, forfeiture of all goods and chattels, and imprisonment during life.

              12. BESIDES actual breaches of the peace, anything that tends to provoke or excite others to break it, is an offense of the same denomination. Therefore challenges to fight, either by word or letter, or to be the bearer of such challenge, are punishable by fine and imprisonment, according to the circumstances of the offense. [17] If this challenge arises on account of any money won at gaming, or if any assault or affray happen upon such account, the offender, by statute 9 Ann. c. 14. shall forfeit all his goods to the crown, and suffer two years imprisonment.

              13. OF a nature very similar to challenges are libels, libelli famosi, which, taken in their largest and most extensive sense, signify any writings, pictures, or the like, of an immoral or illegal tendency; but, in the sense under which we are now to consider them, are malicious defamations of any person, and especially a magistrate, made public by either printing, writing, signs, or pictures, in order to provoke him to wrath, or expose him to public hatred, contempt, and ridicule. [18] The direct tendency of these libels is the breach of the public peace, by stirring up the objects of them to revenge, and perhaps to bloodshed. The communication of a libel to any one person is a publication in the eye of the law: [19] and therefore the sending an abusive private letter to a man is as much a libel as if it were openly printed, for it equally tends to a breach of the peace. [20] For the same reason it is immaterial with respect to the essence of a libel, whether the matter of it be true or false; [21] since the provocation, and not the falsity, is the thing to be punished criminally: though, doubtless, the falsehood of it may aggravate its guilt, and enhance its punishment. In a civil action, we may remember, a libel must appear to be false, as well as scandalous; [22] for, if the charge be true, the plaintiff has received no private injury, and has no ground to demand a compensation for himself, whatever offense it may be against the public peace: and therefore, upon a civil action, the truth of the accusation may be pleaded in bar of the suit. But, in a criminal prosecution, the tendency which all libels have to create animosities, and to disturb the public peace, is the sole consideration of the law. And therefore, in such prosecutions, the only facts to be considered are, first, the making or publishing of the book or writing; and secondly, whether the matter be criminal: and, if both these points are against the defendant, the offense against the public is complete. The punishment of such libelers, for either making, repeating, printing, or publishing the libel, is fine, and such corporal punishment as the court in their discretion shall inflict; regarding the quantity of the offense, and the quality of the offender. [23] By the law of the twelve tables at Rome, libels, which affected the reputation of another, were made a capital offense: but, before the reign of Augustus, the punishment became corporal only. [24] Under the emperor Valentinian [25] it was again made capital, not only to write, but to publish, or even to omit destroying them. Our law, in this and many other respects, corresponds rather with the middle age of Roman jurisprudence, when liberty, learning, and humanity, were in their full vigor, than with the cruel edicts that were established in the dark and tyrannical ages of the ancient decemviri, or the later emperors.

              IN this, and the other instances which we have lately considered, where blasphemous, immoral, treasonable, schismatical, seditious, or scandalous libels are punished by the English law, some with a greater, others with a less degree of severity; the liberty of the press, properly understood, is by no means infringed or violated. The liberty of the press is indeed essential to the nature of a free state: but this consists in laying no previous restraints upon publications, and not in freedom from censure for criminal matter when published. Every freeman has an undoubted right to lay what sentiments the pleases before the public: to forbid this, is to destroy the freedom of the press: but if he publishes what is improper, mischievous, or illegal, he must take the consequence of his own temerity. To subject the press to the restrictive power of a licenser, as was formerly done, both before and since the revolution, [26] is to subject all freedom of sentiment to the prejudices of one man, and make him the arbitrary and infallible judge of all controverted points in learning, religion, and government. But to punish (as the law does at present) any dangerous or offensive writings, which, when published, shall on a fair and impartial trial be adjudged of a pernicious tendency, is necessary for the preservation of peace and god order, of government and religion, the only solid foundations of civil liberty. Thus the will of individuals is still left free; the abuse only of that free will hereby laid upon freedom, of thought or inquiry: liberty of private sentiment is still left; the disseminating, or making public, of bad sentiments, destructive of the ends of society, is the crime which society corrects. A man (says a fine writer on this subject) may be allowed to keep poisons in his closet, but not publicly to vend them as cordials. And to this we may add, that the only plausible argument heretofore used for restraining the just freedom of the press, “that it was necessary to prevent the daily abuse of it,” will entirely lose its force, when it is shown (by a seasonable exertion of the law) that the press cannot be abused to any bad purpose, without incurring a suitable punishment: whereas it never can be used to any good one, when under the control of an inspector. So true will it be found, that to censure the licentiousness, is to maintain the liberty, of the press.
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              [IV-154]

              CHAPTER THE TWELFTH.

                Of Offenses Against Public Trade↩

              Offenses against public trade, like those of the preceding classes, are either felonious, or not felonious. Of the first sort are,

              1. OWLING, so called from its being usually carried on in the night, which is the offense of transporting wool or sheep out of this kingdom, to the detriment of its staple manufacture. This was forbidden at common law, [1] and more particularly by statute 11 Edw. III. c. 1. when the importance of our woolen manufacture was first attended to; and there are now many later statutes relating to this offense, the most useful and principal of which are those enacted in the reign of queen Elizabeth, and since. The statute 8 Eliz. c. 3. makes the transportation of live sheep, or embarking them on board any ship, for the first offense forfeiture of goods, and imprisonment for a year, and that at the end of the year the left hand shall be cut off in some public market, and shall be there nailed up in the openest place; and the second offense is felony. The statutes 12 Car. II. c. 32. and 7 & 8 W. III. c. 28. make the exportation of wool, sheep, or fuller’s earth, liable to pecuniary penalties, and the forfeiture of the interest of the ship and cargo by one owners, if privy; and confiscation of goods, and three years imprisonment to the master and all the mariners. And the statute 4 Geo. I. c. 11. (amended and farther enforced by 12 Geo. II. c. 21. and 19 Geo. II. c. 34.) makes it transportation for seven years, if the penalties be not paid.

              2. SMUGGLING, or the offense if importing goods without paying the duties imposed thereon by the laws of the customs and excise, is an offense generally connected and carried on hand in hand with the former. This is restrained by a great variety of statutes, which inflict pecuniary penalties and seizure of the goods for clandestine smuggling; and affix the guilt of felony, with transportation for seven years, upon more open, daring, and avowed practices: but the last of them, 19 Geo. II. c. 34. is for this purpose instar omnium [equal to all]; for it makes all forcible acts of smuggling, carried on in defiance of the laws, or even in disguise to evade them, felony without benefit of clergy: enacting, that if three or more persons shall assemble, with fire arms or other offensive weapons, to assist in the illegal exportation or importation of goods, or in rescuing the same after seizure, or in rescuing offenders in custody for such offenses; or shall pass with such goods in disguise; or shall would, shoot at, or assault any officers of the revenue when in the execution of their duty; such persons shall be felons, without the benefit of clergy. As to that branch of the statute, which required any person, charged upon oath as a smuggler, under pain of death, to surrender himself upon himself upon proclamation, it seems to be expired; as the subsequent statutes, [2] which continue the original act to the present time, do in terms continue only so much of the said act, as relates to the punishment of the offenders, and not to the extraordinary method of apprehending or causing them to surrender: and for offenses of this positive species, where punishment (though necessary) is rendered so by the laws themselves, which by imposing high duties on commodities increase the temptation to evade them, we cannot surely be too cautious in inflicting the penalty of death. [3] 

              3. ANOTHER offense against public trade is fraudulent bankruptcy, which was sufficiently spoken of in a former volume; [4] when we thoroughly examined the nature of these unfortunate traders. I shall therefore here barely mention over again some abuses incident to bankruptcy, viz. the bankrupt’s neglect of surrendering himself to his creditors; his non-conformity to the directions of the several statutes; his concealing or embezzling his effects to the value of 20£; and his withholding any books or writings with intent to defraud his creditors: all which the policy of our commercial country has made capital in the offender; or, felony without benefit of clergy. And indeed it is allowed in general, by such as are the most averse to the infliction of capital punishment, that the offense of fraudulent bankruptcy, being an atrocious species of the crimen falsi [forgery], ought to be put upon a level with those of forgery and falsifying the coin. [5] To this head we may also subjoin, that by statute 32 Geo. II. c. 28. it is felony punishable by transportation for seven years, if a prisoner, charged in execution for any debt under 100£, neglects or refuses on demand to discover and deliver up his effects for the benefit of his creditors. And these are the only felonious offenses against public trade; the residue being mere misdemeanors: as,

              4. USURY, which is an unlawful contract upon the loan of money, to receive the same again with exorbitant increase. Of this also we had occasion to discourse at large in a former volume. [6] We there observed that by statute 37 Hen. VIII. c. 9. the rate of interest was fixed at 10£ percent per annum: which the statute 13 Eliz. c. 8. confirms; and ordains, that all brokers shall be guilty of a praemunire [forewarning] that transact any contracts for more, and the securities themselves shall be void. The statute 21 Jac. I. c. 17. reduced interest to eight percent; and, it having been lowered in 1650, during the usurpation, to six percent, the same reduction was re-enacted after the restoration by statute 12 Car. II. c. 13. and, lastly, the statute 12 Ann. St. 2. c. 16. has reduced it to five percent. Wherefore not only all contracts for taking more are in themselves totally void, but also the lender shall forfeit treble the money borrowed. Also if any scrivener or broker takes more than five shillings percent procuration-money, or more than twelve-pence for making a bond, he shall forfeit 20£ with costs, and shall suffer imprisonment for half a year.

              5. CHEATING is another offense, more immediately against public trade; as that cannot be carried on without a punctilious regard to common honesty, and faith between man and man. Hither therefore may be referred that prodigious multitude of statutes, which are made to prevent deceits in particular trades, and which are chiefly of use among the traders themselves. For so cautious has the legislature been, and so thoroughly abhors all indirect practices, that there is hardly a considerable fraud incident to any branch of trade, but what is restrained and punished by some particular statute. The offense also of breaking the assize of bread, or the rules laid down by law, and particularly by statute 31 Geo. II. c. 29. and 3 Geo. III. c. 11. for ascertaining its price in every given quantity, is reducible to this head of cheating: as is likewise in a peculiar manner the offense of selling by false weights and measures; the standard of which fell under our consideration in a former volume. [7] The punishment of bakers breaking the assize, was anciently to stand in the pillory, by statute 51 Hen. III. St. 6. and for brewers (by the same act) to stand in the tumbrel or dungcart: [8] which, as we learn from domesday book, was the punishment for knavish brewers in the city of Chester so early as the reign of Edward the confessor. ” Malam cervisiam faciens, in cathedra ponebatur stercoris.” [9] [“He who made bad beer, was placed in a dung-cart."] But now the general punishment for all frauds of this kind, if indicted (as they may be) at common law, is by fine and imprisonment: though the easier and more usual way is by levying on a summary conviction, by distress and sale, the forfeitures imposed by the several acts of parliament. Lastly, any deceitful practice, in cozening another by artful means, whether in matters of trade or otherwise, as by playing with false dice, or the like, is punishable with fine, imprisonment, and pillory. [10] And by the statutes 33 Hen. VIII. c. 1. and 30 Geo. II. c. 24. if any man defrauds another of any valuable chattels by color of any false token, counterfeit letter, or false pretense, or pawns or disposes of another’s goods without the consent to the owner, he shall suffer such punishment by imprisonment, fine pillory, transportation, whipping, or other corporal pain, as the court shall direct.

              6. THE offense of forestalling the market is also an offense against public trade. This, which (as well as the two following) is also an offense at common law, [11] is described by statute 5 & 6 Edw. VI. c. 14. to be the buying or contracting for any merchandise or victual coming in the way to market; or dissuading persons from bringing their goods or provisions there; or persuading them to enhance the price, when there: any of which practices make the market dearer to the fair trader.

              7. REGRATING is described by the same statute to be the buying of corn, or other dead victual, in any market, and selling them again in the same market, or within four miles of the place. For this also enhances the price of the provisions, as very successive seller must have a successive profit.

              8. ENGROSSING, by the same statute, is the getting into one’s possession, or buying up, of corn or other dead victuals, with intent to sell them again. This must of course be injurious to the public, by putting it in the power of one or two rich men to raise the price of provisions at their own discretion. And the penalty for these three offenses by this statute (which is the last that has been made concerning them) is the forfeiture of the goods or their value, and two months imprisonment for the first offense; double value and six months imprisonment for the second; and, for the third, the offender shall forfeit all his goods, be set in the pillory, and imprisoned at the king’s pleasure. Among the Romans these offenses, and other male-practices to raise the price of provisions, were punished by a pecuniary mulct. “ Poena viginti aureorum statuitur adversus eum, qui contra annonam fecerit, societatemve coierit, quo annona carior fiat.” [12] [“Those who entered into any association, or employed any other means, by which the price of provisions was enhanced, were fined twenty guineas."]

              9. MONOPOLIES are much the same offense in other branches of trade, that engrossing is in provisions: being a license or privilege allowed by the king for the sole buying and selling, making, working, or using, of anything whatsoever; whereby the subject in general is restrained from that liberty of manufacturing or trading which he had before. [13] These had been carried to an enormous height during the reign of queen Elizabeth; and were heavily complained of by Sir Edward Coke, [14] in the beginning of the reign of king James the first: but were in great measure remedied by ft 21 Jac. I. c. 3. which declares such monopolies to be contrary to law and void; (except as to patents, not exceeding the grant of fourteen years, to the authors of new inventions;) and monopolists are punished with the forfeiture of treble damages and double costs, to those whom they attempt to disturb; and if they procure any action, brought against them for these damages, to be stayed by any extrajudicial order, other than of the court wherein it is brought, they incur the penalties of praemunire. Combinations also among victualers or artificers, to raise the price of provisions, or any commodities, or the rate of labor, are in many cases severely punished by particular statutes; and, in general, by statute 2 & 3 Edw. VI. c. 15. with the forfeiture of 10£, or twenty days imprisonment, with an allowance of only bread and water, for the first offense; 20£, or the pillory, for the second; and 40£, for the third, or else the pillory, loss of one ear, and perpetual infamy. In the same manner, by a constitution of the emperor Zeno, [15] all monopolies and combinations to keep up the price of merchandise, provisions, or workmanship, were prohibited upon pain of forfeiture of goods and perpetual banishment.

              10. To exercise a trade in any town, without having previously served as an apprentice for seven years, [16] is looked upon to be detrimental to public trade, upon the supposed want of sufficient skill in the trader; and therefore is punished by statute 5 Eliz. c. 4. with the forfeiture of forty shillings by the month.

              11. LASTLY, to prevent the destruction of our home manufactures, by transporting and seducing our artists to settle abroad, it is provided by statute 5 Geo. I. c. 27 that such as so entice or seduce them shall be fined 100£, and be imprisoned three months; and for the second offense shall be fined at discretion, and be imprisoned a year: and the artificers, so going into foreign countries, and not returning within six months after warning given them by the British ambassador where they reside, shall be deemed aliens, and forfeit all their lands and goods, and shall be incapable of any legacy or gift. By statute 23 Geo. II. c. 13. the seducers incur, for the first offense, a forfeiture of 500£, for each artificer contracted with to be sent abroad, and imprisonment for twelve months; and for the second 1000£, and are liable to two years imprisonment: and if any person exports any tools or utensils used in the silk or woolen manufactures, he forfeits the same and 200£, and the captain of the ship (having knowledge thereof) 100£: and if any captain of a king’s ship, or officer of the customs, knowingly suffers such exportation, he forfeits 100£, and his employment; and is forever made incapable of bearing any public office.
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              [IV-161]

              CHAPTER THE THIRTEENTH.

                Of Offenses Against the Public Health, and the Public Police or Economy↩

              THE fourth species of offenses, more especially affecting the commonwealth, are such as are against the public health of the nation; a concern of the highest importance, and for the preservation of which there are in many countries special magistrates or curators appointed.

              1. THE first of these offenses is a felony; but, by the blessing of providence for more than a century past, incapable of being committed in this nation. For by statute 1 Jac. I. c. 31. it is enacted, that if any person infected with the plague, or dwelling in any infected house, he commanded by the mayor or constable, or other head officer of his town or vill, to keep his house, and shall venture to disobey it; he may be enforced, by the watchmen appointed on such melancholy occasions, to obey such necessary command: and, if any hurt ensue by such enforcement, the watchmen are thereby indemnified. And farther, if such person so commanded to confine himself goes abroad, and converses in company, if he has no plague sore upon him, he shall be punished as a vagabond by whipping, and be bound to his good behavior: but, if he has any infectious sore upon him uncured, he then shall be guilty of felony. By the statute 26 Geo. II. c. 6. (explained and amended by 29 Geo. II. c. 8.) the method of performing quarantine, or forty days probation, by ships coming from infected countries, is put in a much more regular and effectual order than formerly; and masters of ships, coming from infected places and disobeying the directions there given, or having the plague on board and concealing it, are guilty of felony without benefit of clergy. The same penalty also attends persons escaping from the lazarets, or places wherein quarantine is to be performed; and officers and watchmen neglecting their duty; and persons conveying goods or letters from ships performing quarantine.

              2. A SECOND, but much inferior, species of offense against public health is the selling of unwholesome provisions. To prevent which the statute 51 Hen. III. St. 6. and the ordinance for bakers, c. 7. prohibit the sale of corrupted wine, contagious or unwholesome flesh, or flesh that is bought of a Jew; under pain of amercement for the first offense, pillory for the second, fine and imprisonment for the third, and abjuration of the town for the fourth. And by the statute 12 Car. II. c. 25. §. 11. any brewing or adulteration of wine is punished with the forfeiture of 100£, if done by the wholesale merchant; and 40£, if done by the vintner or retail trader. These are all the offenses which may properly be said to respect the public health.

              V. THE last species of offenses which especially affect the commonwealth are those against the public police and economy. By the public police and economy I mean the due regulation and domestic order of the kingdom: whereby the individuals of the state, like members of a well-governed family, are bound to conform their general behavior to the rules of propriety, good neighborhood, and good manners; and to be decent, industrious, and inoffensive in their respective stations. This head of offenses must therefore be very miscellaneous, as it comprises all such crimes as especially affect public society, and are not comprehended under any of the four preceding species. These amount, some of them to felony, and others to misdemeanors only. Among the former are,

              1. THE offense of clandestine marriages: for by the statute 26 Geo. II. c. 33. 1. To solemnize marriage in any other place besides a church, or public chapel wherein banns have been usually published, except by license from the archbishop; — and, 2. To solemnize marriage in such church or chapel without due publication of banns, or license obtained from a proper authority; — do both of them not only render the marriage void, but subject the person solemnizing it to felony, punished by transportation for fourteen years: as, by three former statutes, [1] he and his assistants were subject to a pecuniary forfeiture of 100£ 3. To make a false entry in a marriage register; to alter it when made; to forge, or counterfeit, such entry, or a marriage license, or aid and abet such forgery; to utter the same as true, knowing it to be counterfeit; or to destroy or procure the destruction of any register, in order to vacate any marriage, or subject any person to the penalties of this act; all these offenses, knowingly and willfully committed, subject the party to the guilt of felony, without benefit of clergy.

              2. ANOTHER felonious offense, with regard to this holy estate of matrimony, is what our law corruptly calls bigamy; which properly signifies being twice married, but with us is used as synonymous to polygamy, or having a plurality of wives at once. [2] Such second marriage, living the former husband or wife, is simply void, and a mere nullity, by the ecclesiastical law of England: and yet the legislature has thought it just to make it felony, by reason of its being so great a violation of the public economy and decency of a well ordered state. For polygamy can never be endured under any rational civil establishment, whatever specious reasons may be urged for it by the eastern nations, the fallaciousness of which has been fully proved by many sensible writers: but in northern countries the very nature of the climate seems to reclaim against it; it never having obtained in this part of the world, even from the time of our German ancestors; who, as Tacitus informs us, [3] ” prope soli barbarorum singulis uxoribus contenti sunt “ [“almost the only barbarians who are contented with one wife”]. It is therefore punished by the laws both of ancient and modern Sweden with death. [4] And with us in England it is enacted by statute 1 Jac. I. c. 11. that if any person, being married, do afterwards marry again, the former husband or wife being alive, it is felony; but within the benefit of clergy. The first wife in this case shall not be admitted as an evidence against her husband, because she is the true wife; but the second may, for she is indeed no wife at all; [5] and so, vice versa, of a second husband. This act makes an exception to five cases, in which such second marriage, though in the three first it is void, is yet no felony. 1. Where either party bath been continually abroad for seven years, whether the party in England has notice of the other’s being living or no. 2. Where either of the parties has been absent from the other seven years, within this kingdom, and the remaining party has had no notice of the other’s being alive within that time. 3. Where there is a divorce or separation a mensa et thoro [from bed and board] by sentence in the ecclesiastical court. 4. Where the first marriage is declared absolutely void by any such sentence, and the parties loosed a vinculo [from (marital) bonds]. Or, 5. Where either of the parties was under the age of consent at the time of the first marriage: for in such case the first marriage was voidable by the disagreement of either party, which this second marriage very clearly amounts too. But, if at the age of consent the parties had agreed to the marriage; and afterwards one of them should marry again; I should apprehend that such second marriage would be within the reason and penalties of the act.

              3. A THIRD species of felony against the good order and economy of the kingdom, is by idle soldiers and mariners wandering about the realm, or persons pretending so to be, and abusing the name of that honorable profession. [6] Such a one, not having a testimonial or pass from a justice of the peace, limiting the time of his passage; or exceeding the time limited for fourteen days, unless he falls sick; or forging such testimonial; is by statute 39 Eliz. c. 17. made guilty of felony, without benefit of clergy. This sanguinary law, though in practice deservedly antiquated, still remains a disgrace to our statute-book: yet attended with this mitigation, that the offender may be delivered, if any honest freeholder or other person of substance will take him into his service, and he abides in the same for one years; unless licensed to depart by his employer, who in such case shall forfeit ten pounds.

              4. OUTLANDISH persons calling themselves Egyptians, or gypsies, are another object of the severity of some of our unrepealed statutes. These are a strange kind of commonwealth among themselves of wandering impostors and jugglers, who made their first appearance in Germany about the beginning of the sixteenth century, and have since spread themselves all over Europe. Munster, it is true, [7] who is followed and relied upon by Spelman, [8] fixes the time of their first appearance to the year 1417; but, as he owns, that the first whom he ever saw were in 1524, it is probably an error of the press for 1517: especially as other historians [9] inform us, that when sultan Selim conquered Egypt, in the year 1517, several of the natives refused to submit to the Turkish yoke; but, being at length subdued and banished, they agreed to disperse in small parties all over the world, where their supposed skill in the black art gave them an universal reception, in that age of superstition and credulity. In the compass of a very few years they gained such a number of idle proselytes, (who imitated their language and complection, and betook themselves to the same arts of chiromancy, begging, and pilfering) that they became troublesome and even formidable to most of the states of Europe. Hence they were expelled from France in the year 1560, and from Spain in 1591. [10] And the government in England took the alarm much earlier: for in 1530, they are described by statute 22 Hen. VIII. c. 10. as “outlandish people, calling themselves Egyptians, using no craft nor feat of merchandise, who have come into this realm and gone from shire to shire and place to place in great company, and used great, subtle, and crafty means to deceive the people; bearing them in hand, that they by palmistry could tell men’s and women’s fortunes; and so many times by craft and subtlety have deceived the people of their money, and also have committed many heinous felonies and robberies.” Wherefore they are directed to avoid the realm, and not to return under pain of imprisonment, and forfeiture of their goods and chattels; and, upon their trials for any felony which they may have committed, they shall not be entitled to a jury de medietate linguae [half foreign and half native]. And afterwards, it is enacted by statutes 1 & 2 Ph. & M. c. 4. and 5 Eliz. c. 20. that if any such persons shall be imported into the kingdom, the importer shall forfeit 40£. And if the Egyptians themselves remain one month in this kingdom; or if any person, being fourteen years old, (whether natural born subject or stranger) which has been seen or found in the fellowship of such Egyptians, or which has disguised him or herself like them, shall remain in the same one month, at one or several times; it is felony without benefit of clergy: and Sir Matthew Hale informs us, [11] that at one Suffolk assizes no less than thirteen gypsies were executed upon these statutes, a few years before the restoration. But, to the honor of our national humanity, there are no instances more modern than this, of carrying these laws into practice.

              5. To descend next to offenses, whose punishment is short of death. Common nuisances are a species of offenses against the public order and economical regimen of the state; being either the doing of a thing to the annoyance of all the king’s subjects, or the neglecting to do a thing which the common good requires. [12] The nature of common nuisances, and their distinction from private nuisances, were explained in the preceding volume; [13] when we considered more particularly the nature of the private sort, as a civil injury to individuals. I shall here only remind the student, that common nuisances are such inconvenient or troublesome offenses, as annoy the whole community in general, and not merely some particular person; and therefore are indictable only, and not actionable; as it would be unreasonable to multiply suits, by giving every man a separate right of action, for what damnifies him in common only with the rest of his fellow subjects. Of this nature are, 1. Annoyances in highways, bridges, and public rivers, by rendering the same inconvenient or dangerous to pass: either positively, by actual obstructions; or negatively, by want of reparations. For both of these, the persons so obstructing, or such individuals as are bound to repair and cleanse them, or (in default of these last) the parish at large, may be indicted, distrained to repair and amend them, and in some cases fined. Where there is an house erected, or an enclosure made, upon any part of the king’s demesnes, or of an highway, or common street, or public water, or such like public things, it is properly called a purpresture. [14] 2. All those kinds of nuisances, (such as offensive trades and manufactures) which when injurious to a private man are actionable, are, when detrimental to the public, punishable by public prosecution, and subject to fine according to the quantity of the misdemeanor: and particularly the keeping of hogs in any city or market town is indictable as a public nuisance. [15] 3. All disorderly inns or ale-houses, bawdy-houses, gaming-houses, stage-plays unlicensed, booths and stages for rope-dancers, mountebanks, and the like, are public nuisances, and may upon indictment be suppressed and fined. [16] Inns, in particular, being intended for the lodging and receipt of travelers, may be indicted, suppressed, and the inn-keepers fined, if they refuse to entertain a traveler without a very sufficient cause: for thus to frustrate the end of their institution is held to be disorderly behavior. [17] Thus too the hospitable laws of Norway punish, in the severest degree, such inn-keepers as refuse to furnish accommodations at a just and reasonable price. [18] 4. By statute 10 & 11 W. III. c. 17. all lotteries are declared to be public nuisances, and all grants, patents, or licenses for the same to be contrary to law. 5. Cottages are held to be common nuisances, if erected singly on the waste, being harbors for thieves and other idle and dissolute persons. Therefore it is enacted by statute 31 Eliz. c. 7. that no person shall erect a cottage, unless he lays to it four acres of freehold land of inheritance to be occupied therewith, on pain to forfeit to the king 10£ for its erection, and 40 s. per month for its continuance: and no owner or occupier of a cottage shall suffer any inmates therein, or more families than one to inhabit there, on pain to forfeit 10 s. per month to the lord of the leet. This seems, upon our present more enlarged notions, a hard and impolitic law; depriving the people of houses to dwell in, and consequently preventing the populousness of towns and parishes: which, though it is generally endeavored to be guarded against, though a fatal rural policy, (being sometimes, when the poor are ill-managed, an intolerable hardship) yet, taken in a national view, and on a supposition of proper industry and good parochial government, is a very great advantage to any kingdom. But indeed this, like most other rigid or inconvenient laws, is rarely put in execution. 6. The making and selling of fireworks and squibs, or throwing them about in any street, is, on account of the danger that may ensue to any thatched or timber buildings, declared to be a common nuisance, by statute 9 & 10 W. III. c. 7. and therefore is punishable by fine. 7. Eaves-droppers, or such as listen under walls or windows, or the eaves of a house, to hearken after discourse, and thereupon to frame slanderous and mischievous tales, are a common nuisance and presentable at the court-leet: [19] or are indictable at the sessions, and punishable by fine and finding sureties for the good behavior. [20] 8. Lastly, a common scold, communis rixatrix, (for our law-latin confines it to the feminine gender) is a public nuisance to her neighborhood. For which offense she may be indicted; [21] and, if convicted, shall [22] be sentenced to be placed in a certain engine of correction called the trebucket, castigatory, or cucking stool, which in the Saxon language signifies the scolding stool; though now it is frequently corrupted into ducking stool, because the residue of the judgment is, that, when she is so placed therein, she shall be plunged in the water for her punishment. [23] 

              6. IDLENESS in any person whatsoever is also a high offense against the public economy. In China it is a maxim, that if there be a man who does not work, or a woman that is idle, in the empire, somebody must suffer cold or hunger: the produce of the lands not being more than sufficient, with culture, to maintain the inhabitants; and therefore, though the idle person may shift off the want from himself, yet it must in the end fall somewhere. The court also of Areopagus at Athens punished idleness, and exerted a right of examining every citizen in what manner he spent his time; the intention of which was, [24] that the Athenians, knowing they were to give an account of their occupations, should follow only such as were laudable, and that there might be no room left for such as lived by unlawful arts. The civil law expelled all sturdy vagrants from the city: [25] and, in our own law, all idle persons or vagabonds, whom our ancient statutes describe to be “such as wake on the night, and sleep on the day, and haunt customable taverns, and ale-houses, and routs about; and no man wot from whence they come, ne whither they go;” or such as are most particularly described by statute 17 Geo. II. c. 5. and divided into three classes, idle and disorderly persons, rogues and vagabonds, and incorrigible rogues:— all these are offenders against the good order, and blemishes in the government, of any kingdom. They are therefore all punished, by the statute last-mentioned; that is to say, idle and disorderly persons with one month’s imprisonment in the house of correction; rogues and vagabonds with whipping and imprisonment not exceeding six months; and incorrigible rogues with the like discipline and confinement, not exceeding two years: the breach and escape from which confinement in one of an inferior class, ranks him among incorrigible rogues; and in a rouge (before incorrigible) makes him a felon, and liable to be transported for seven years. Persons harboring vagrants are liable to a fine of forty shillings, and to pay all expenses brought upon the parish thereby; in the same manner.as by our ancient laws, whoever harbored any stranger for more than two nights, was answerable to the public for any offense that such his inmate might commit. [26] 

              7. UNDER the head of public economy may also be properly ranked all sumptuary laws against luxury, and extravagant expenses in dress, diet, and the like; concerning the general utility of which to a state, there is much controversy among the political writers. Baron Montesquieu laws it down, [27] that luxury is necessary in monarchies, as in France; but ruinous to democracies, as in Holland. With regard therefore to England, whose government is compounded of both species, it may still be a dubious question, how far private luxury is a public evil; and, as such, cognizable by public laws. and indeed our legislators have several times changed their sentiments as to this point: for formerly there were a multitude of penal laws existing, to restrain excess in apparel; [28] chiefly made in the reigns of Edward the third, Edward the fourth, and Henry the eighth, against piked shoes, short doublets, and long coats; all of which were repealed by statute 1 Jac. I. c. 25. But, as to excess in diet, there still remains one ancient statute unrepealed, 10 Edw. III. st. 3. which ordains that no man shall be served at dinner or supper, with more than two courses; except upon some great holy days there specified, in which he may be served with three.

              8. NEXT to that of luxury, naturally follows the offense of gaming, which is generally introduced to supply or retrieve the expenses occasioned by the former: it being a king of tacit confession, that the company engaged therein do, in general, exceed the bounds of their respective fortunes; and therefore they cast lots to determine upon whom the ruin shall at present fall, that the rest may be saved a little longer. But, taken in any light, it is an offense of the most alarming nature; tending by necessary consequence to promote public idleness, theft, and debauchery among those of a lower class: and, among persons of a superior rank, it has frequently been attended with the sudden ruin and desolation of ancient and opulent families, an abandoned prostitution of every principle of honor and virtue, and too often has ended in self-murder. To restrain this pernicious vice, among the inferior sort of people, the statute 33 Hen. VIII. c. 9. was made; which prohibits to al but gentlemen the games of tennis, tables, cards, dice, bowls, and other unlawful diversions there specified, [29] unless in the time of Christmas, under pecuniary pains and imprisonment. And the same law, and also the statute 30 Geo. III. c. 24. inflict pecuniary penalties, as well upon the master of any public house wherein servants are permitted to game, as upon the servants themselves who are found to be gaming there. But this is not the principal ground of modern complaint: it is the gaming in high life, that demands the attention of the magistrate; a passion to which every valuable consideration is made a sacrifice, and which we seem to have inherited from our ancestors the ancient Germans; whom Tacitus [30] describes to have been bewitched with the spirit of play to a most exorbitant degree. “They addict themselves, says he, to dice, (which is wonderful) when sober, and a serious employment; with such a mad desire of winning or losing, that, when stripped of everything else, they will stake at last their liberty, and their very selves. The loser goes into a voluntary slavery, and, though younger and stronger than his antagonist, suffers himself to be bound and sold. And this perseverance in so bad a cause they call the point of honor: ea est in re prava pervicacia, ipsi fidem vocant.” One would almost be tempted to think Tacitus was describing a modern Englishman. When men are thus intoxicated with so frantic a spirit, laws will be of little avail: because the same false sense of honor, that prompts a man to sacrifice himself, will deter him from appealing to the magistrate. Yet it is proper that laws should be, and be known publicly, that gentlemen may learn what penalties they willfully incur, and what a confidence they repose in sharpers; who, if successful in play, are certain to be paid with honor, or, if unsuccessful, have it in their power to be still greater gainers by informing: For by statute 16 Car. II. c. 7. if any person by playing or betting shall lose more than 100£, at one time, he shall not be compellable to pay the same; and the winner shall forfeit treble the value, one moiety to the king, the other to the informer. The statute 9 Ann. c. 14. enacts, that all bonds and other securities, given for money won at play, or money lent at the time to play withal, shall be utterly void: that all mortgages and encumbrances of lands, made upon the same consideration, shall be and inure to the use of the heir of the mortgagor: that, if any person at one time loses 10£, at play, he may sue the winner, and recover it back by action of debt at law; and, in case the loser does not, any other person may sue the winner for treble the sum so lost; and the plaintiff in either case may examine the defendant himself upon oath: and that in any of these suits no privilege of parliament shall be allowed. The statute farther enacts, that if any person cheats at play, and at one time wins more than 10£, or any valuable thing, he may be indicted thereupon, and shall forfeit five times the value, shall be deemed infamous, and suffer such corporal punishment as in case of willful perjury. By several statutes of the reign of king George II, [31] all private lotteries by tickets, cards, or dice, (and particularly the games of faro, basset, ace of hearts, hazard, passage, rolly polly, and all other games with dice, except backgammon) are prohibited under a penalty of 200£, for him that shall erect such lotteries, and 50£, a time for the players. Public lotteries, unless by authority of parliament, and all manner of ingenious devices, under the denomination of sales or otherwise, which in the end are equivalent to lotteries, were before prohibited by a great variety of statutes [32] under heavy pecuniary penalties. But particular descriptions will ever be lame and deficient, unless all games of mere chance are at once prohibited; the inventions of sharpers being swifter than the punishment of the law, which only hunts them from one device to another. The statute 13 Geo. II. c. 19. to prevent the multiplicity of horse races, another fund of gaming, directs that no plates or matches under 50£, value shall be run, upon penalty of 200£, to be paid by the owner of each horse running, and 100£, by such as advertise the plate. By statute 188 Geo. II. c. 34. the statute 9 Ann. is farther enforced, and some deficiencies supplied: the forfeitures of that act may now be recovered in a court of equity; and moreover, if any man be convicted upon information or indictment of winning or losing at any sitting 10£ or 20£, within twenty four hours, he shall forfeit five times the sum. Thus careful has the legislature been to prevent this destructive vice: which may show that our laws against gaming are not so deficient, as ourselves and our magistrates in putting those laws in execution.

              9. LASTLY, there is another offense, so constituted by a variety of acts of parliament, which are so numerous and so confused, and the crime itself of so questionable a nature, that I shall not detain the reader with many observations thereupon. And yet it is an offense which the sportsmen of England seem to think of the highest importance; and a matter, perhaps the only one, of general and national concern: associations having been formed all over the kingdom to prevent its destructive progress. I mean the offense of destroying such beasts and fowls, as are ranked under the denomination of game: which, we may remember, was formerly observed, [33] (upon the old principles of the forest law) to be a trespass and offense in all persons alike, who have not authority from the crown to kill game (which is royal property) by the grant of either a free warren, or at least a manor of their own. But the laws, called the game laws, have also inflicted additional punishments (chiefly pecuniary) on persons guilty of this general offense, unless they be people of such rank or fortune as is therein particularly specified. All persons therefore, of what property or distinction soever, that kill game out of their own territories, or even upon their own estates, without the king’s license expressed by the grant of a franchise, are guilty of the first original offense, of encroaching on the royal prerogative. And those indigent persons who do so, without having such rank or fortune as is generally called a qualification, are guilty not only of the original offense, but of the aggravations also, created by the statutes for preserving the game: which aggravations are so severely punished, and those punishments so implacably inflicted, that the offense against the king is seldom thought of, provided the miserable delinquent can make his peace with the lord of the manor. This offense, thus aggravated, I have ranked under the present head, because the only rational footing, upon which we can consider it as a crime, is that in low and indigent persons it promotes idleness, and takes them away from their proper employments and callings; which is an offense against the public police and economy of the commonwealth.

              THE statutes for preserving the game are many and various, and not a little obscure and intricate; it being remarked, [34] that in one statute only, 5 Ann. c. 14. there is false grammar in no fewer than six places, besides other mistakes: the occasion of which, or what denomination of persons were probably the penners of these statutes, I shall not at present inquire. It is in general sufficient to observe, that the qualifications for killing game as they are usually called, or more properly the exemptions from the penalties inflicted by the statute law, are, 1. The having a freehold estate of 100£, per annum; there being fifty times the property required to enable a man to kill a partridge, as to vote for a knight of the shire: 2. A leasehold for ninety nine years of 150£, per annum: 3. Being the son and heir apparent of an esquire (a very loose and vague description) or person of superior degree: 4. Being the owner, or keeper, of a forest, park, chase, or warren. For unqualified persons transgressing these laws, by killing game, keeping engines for that purpose, or even having game in their custody, or for persons (however qualified) that kill game, or have it is possession, at unseasonable times of they year, there are various penalties assigned, corporal and pecuniary, by different statutes; [35] on any of which, but only on one at a time, the justices may convict in a summary way, or prosecutions may be carried on at the assizes. And, lastly, by statute 28 Geo. II. c. 12. no person, however qualified to kill, may make merchandise of this valuable privilege, by selling or exposing to sale any game, on pain of like forfeiture as if he had no qualification.

               

              

               

              
                Endnotes 

                [1] 6 & 7 W. III. c. 6. 7. & 8 W. III. c. 35. 10 Ann. c. 19. § 176.

                [2] 3 Inst. 88.

                [3] de mor. Germ. 18.

                [4] Stiernh. de jure Sueon. l. 3. c. 2.

                [5] 1 Hal. P. C. 693.

                [6] 3 Inst. 85.

                [7] Cosmogr. l. 3.

                [8] Gloss. 193.

                [9] Mod. Univ. Hist. xliii. 271.

                [10] Dufresne. Gloss. I. 200.

                [11] 1 Hal. P. C. 671.

                [12] 1 Hawk. P. C. 197.

                [13] Vol. III. pag. 216.

                [14] Co. Litt. 277. from the French pourpris, an enclosure.

                [15] Salk. 460.

                [16] 1 Hawk. P. C. 198. 225.

                [17] 1 Hal. P. C. 225.

                [18] Stiernh. de jure Sueon. l. 2. c. 9.

                [19] Kitch. of courts. 20.

                [20] Ibid. 1 Hawk. P. C. 132.

                [21] 6 Mod. 213.

                [22] 1 Hawk. P. C. 198. 200.

                [23] 3 Inst. 219.

                [24] Valcr. Maxim. l. 2. c. 6.

                [25] Nov. 80. c. 5.

                [26] LL. Edw. c. 27. Bracton. l. 3. tr. 2.c. 10. § 2.

                [27] Sp. L. b. 7. c. 2 & 4.

                [28] 3 Inst. 199.

                [29] Logetting in the fields, slide-thrift or shove-groat, cloysh-cayls, half-bowl, and coyting.

                [30] de mor. Germ c. 24.

                [31] 12 Geo. II. c. 28. 13 Geo. II. c. 19. 18 Geo. II. c. 34.

                [32] 10 & 11 W. III. c. 17. 9 Ann. c. 6. § 56. 10 Ann. c. 26. § 109. 8 Geo. I. c. 2. § 36, 37. 9 Geo. I. c. 19. § 4, 5. 6 Geo. II. c. 35. § 29, 30.

                [33] See Vol. II. pag. 417, etc.

                [34] Burn’s Justice, tit. Game. § 3.

                [35] Burn’s Justice, tit. Game.

              

            

             

            

            

        

        

    

  












 

            
              [IV-176]

              CHAPTER THE FOURTEENTH.

                Of Homicide↩

              IN the ten preceding chapters we have considered, first, such crimes and misdemeanors as are more immediately injurious to God and his holy religion; secondly, such as violate or transgress the law of nations; thirdly, such as more especially affect the king, the father and representative of his people; fourthly, such as more directly infringe the rights of the public or commonwealth, taken in its collective capacity; and are now, lastly, to take into consideration those which in a more peculiar manner affect and injure individuals or private subjects.

              WERE these injuries indeed confined to individuals only, and did they affect none but their immediate objects, they would fall absolutely under the notion of private wrongs; for which a satisfaction would be due only to the party injured: the manner of obtaining which was the subject of our inquiries in the preceding volume. But the wrongs, which we are now to treat of, are of a much more extensive consequence; 1. Because it is impossible they can be committed without a violation of the laws of nature; of the moral as well as political rules of right: 2. Because they include in them almost always a breach of the public peace: 3. Because by their example and evil tendency they threaten and endanger the subversion of all civil society. Upon these accounts it is, that, besides the private satisfaction due and given in may cases to the individual, by action for the private wrong, the government also calls upon the offender to submit to public punishment for the public crime. And the prosecution of these offenses is always at the suit and in the name of the king, in whom by the texture of our constitution the jus gladii, or executory power of the law, entirely resides. Thus too, in the old Gothic constitution, there was a threefold punishment inflicted on all delinquents: first, for the private wrong to the party injured; secondly, for the offense against the king by disobedience to the laws; and thirdly, for the crime against the public by their evil example. [1] Of which we may trace the groundwork, in what Tacitus tells us of his Germans; [2] that, whenever offenders were fined, ” pars mulctae regi, vel civitati, pars ipsi qui vindicatur vel propinquis ejus, exsolvitur.” [“Part of the fine is paid to the king or the state, and part to the plaintiff, or to his relations."]

              THESE crimes and misdemeanors against private subjects are principally of three kinds; against their persons, their habitations, and their property.

              OF crimes injurious to the persons of private subjects, the most principal and important is the offense of taking away that life, which is the immediate gift of the great creator; and which therefore no man can be entitled to deprive himself or another of, but in some manner either expressly commanded in, or evidently deducible from, those laws which the creator has given us; the divine laws, I mean, of either nature or revelation. The subject therefore of the present chapter will be, the offense of homicide or destroying the life of man, in its several stages of guilt, arising from the particular circumstances of mitigation or aggravation which attend it.

              NOW homicide, or the killing of any human creature, is of three kinds; justifiable, excusable, and felonious. The first has no share of guilt at all; the second very little; but the third is the highest crime against the law of nature, that man is capable of committing.

              I. JUSTIFIABLE homicide is of diverse kinds.

              1. SUCH as is owing to some unavoidable necessity, without any will, intention, or desire, and without any inadvertence or negligence, in the party killing, and therefore without any shadow of blame. As, for instance, by virtue of such an office as obliges one, in the execution of public justice, to put a malefactor to death, who has forfeited his life by the laws and verdict of his country. This is an act of necessity, and even of civil duty; and therefore not only justifiable, but commendable, where the law requires it. But the law must require it, otherwise it is not justifiable: therefore wantonly to kill the greatest of malefactors, a felon or a traitor, attainted or outlawed, deliberately, uncompelled, and extrajudicially, is murder. [3] For as Bracton [4] very justly observes, ” istud homicidium si sit ex livore, vel delectatione essundendi humanum sanguinem, licet juste occidatur iste, tamen occisor peccat mortaliter, propter intentionem corruptam.” [“If the homicide be committed through malice, or a thirst of human blood, the perpetrator is guilty of murder on account of his evil intention, although the sufferer deserved death."] And farther, if judgment of death be given by a judge not authorized by lawful commission, and execution is done accordingly, the judge is guilty of murder. [5] and upon this account Sir Matthew Hale himself, though he accepted the place of a judge of the common pleas under Cromwell’s government (since it is necessary to decide the disputes of civil property in the worst of times) yet declined to sit on the crown side at the assizes, and try prisoners; having very strong objections to the legality of the usurper’s commission: [6] a distinction perhaps rather too refined; since the punishment of crimes is at least as necessary to society, as maintaining the boundaries of property. Also such judgment, when legal, must be executed by the proper officer, or his appointed deputy; for no one else is required by law to do it, which requisition it is, that justifies the homicide. If another person does it of his own head, it is held to be murder: [7] even though it be the judge himself. [8] It must farther be executed, servato juris ordine [per order of the court]; it must pursue the sentence of the court. If an officer beheads one who is adjudged to be hanged, or vice versa, it is murder: [9] for he is merely ministerial, and therefore only justified when he acts under the authority and compulsion of the law; but, if a sheriff changes one kind of death for another, he then acts by his own authority, which extends not to the commission of homicide: and, besides, this license might occasion a very gross abuse of his power. The king indeed may remit part of a sentence; as, in the case of treason, all but the beheading: but this is no change, no introduction of a new punishment; and in the case of felony, where the judgment is to be hanged, the king (it has been said) cannot legally order even a peer to be beheaded. [10] But this doctrine will be more fully considered in a subsequent chapter.

              AGAIN: in some cases homicide is justifiable, rather by the permission, than by the absolute command of the law: either for the advancement of public justice, which without such indemnification would never be carried on with proper vigor; or, in such instances where it is committed for the prevention of some atrocious crime, which cannot otherwise avoided.

              2. HOMICIDES, committed for the advancement of public justice, are; 1. Where an officer, in the execution of his office, either in a civil or criminal case, kills a person that assaults and resists him. [11] 2. If an officer, or any private person, attempts to take a man charged with felony, and is resisted; and, in the endeavor to take him, kills him. [12] This is of a piece with the old Gothic constitutions, which (Stiernhook informs us [13]) ” surem, si aliter capi non posset, occidere permittunt “ [“a thief may be killed if he cannot otherwise be taken”]. 3. In case of a riot, or rebellious assembly, the officers endeavoring to disperse the mob are justifiable in killing them, both at common law, [14] and by the riot act, 1 Geo. I. c. 5. 4. Where the prisoners in a jail, or going to jail, assault the jailer or officer, and he in his defense kills any of them, it is justifiable, for the sake of preventing an escape. [15] 5. If trespassers in forests, parks, chases, or warrens, will not surrender themselves to the keepers, they may be slain; by virtue of the statute 21 Edw. I. St. 2. de malefactoribus in parcis [of trespassers in parks], and 3 & 4 W. & M. c. 10. But, in all these cases, there must be an apparent necessity on the officer’s side; viz. that the party could not be arrested or apprehended, the riot could not be suppressed, the prisoners could not be kept in hold, the deer-stealers could not but escape, unless such homicide were committed: otherwise, without such absolute necessity, it is not justifiable. 6. If the champions in a trial by battle killed either of them the other, such homicide was justifiable, and was imputed to the just judgment of God, who was thereby perfumed to have decided in favor of the truth. [16] 

              3. IN the next place, such homicide, as is committed for the prevention of any forcible and atrocious crime, is justifiable by the law of nature; [17] and also by the law of England, as it stood so early as the time of Bracton, [18] and as it is since declared by statute 24 Hen. VIII. c. 5. If any person attempt to burn it, [19]) and shall be killed in such attempt, the slayer shall be acquitted and discharged. This reaches not to any crime unaccompanied with force, as picking of pockets, or to the breaking open of any house in the day time, unless it carries with it an attempt of robbery also. So the Jewish law, which punished no theft with death, makes homicide only justifiable, in case of nocturnal house-breaking: “if a thief be found breaking up, and he be smitten that he die, no blood shall be shed for him: but if the sun be risen upon him, there shall blood be shed for him; for he should have made full restitution.” [20] At Athens, if any theft was committed by night, it was lawful to kill the criminal, if taken in the fact: [21] and, by the Roman law of the twelve tables, a thief might be slain by night with impunity; or even by day, if he armed himself with any dangerous weapon: [22] which amounts very nearly to the same as is permitted by our own constitutions.

              THE Roman law also justifies homicide, when committed in defense of the chastity either of oneself or relations: [23] and so also, according to Selden, [24] stood the law in the Jewish republic. The English law likewise justifies a woman, killing one who attempts to ravish her: [25] and so too the husband or father may justify killing a man, who attempts a rape upon his wife or daughter; but not if he takes them in adultery by consent, for the one is forcible and felonious, but not the other. [26] And I make no doubt but the forcibly attempting a crime, of a still more detestable nature, may be equally resisted by the death of the unnatural aggressor. For the one uniform principle that runs through our own, and all other laws, seems to be this: that where a crime, in itself capital, is endeavored to be committed by force, it is lawful to repel that force by the death of the party attempting. But we must not carry this doctrine to the same visionary length that Mr. Locke does; who holds, [27] “that all manner of force without right upon a man’s person, puts him in a state of war with the aggressor; and, of consequence, that, being in such a state of war, he may lawfully kill him that puts him under this unnatural restraint.” However just this conclusion may be in a state of uncivilized nature, yet the law of England, like that of every other well-regulated community, is too tender of the public peace, too careful of the lives of the subjects, to adopt so contentious a system; nor will suffer with impunity any crime to be prevented by death, unless the same, if committed, would also be punished by death.

              IN these instances of justifiable homicide, you will observe that the slayer is in no kind of fault whatsoever, not even in the minutest degree; and is therefore to be totally acquitted and discharged, with commendation rather than blame. But that is not quite the case in excusable homicide, the very name whereof imports some fault, some error, or omission; so trivial however, that the law excuses it from the guilt of felony, though in strictness it judges it deserving of some little degree of punishment.

              II. EXCUSABLE homicide is of two sorts; either per infortunium, by misadventure; or se defendendo, upon a principle of self-preservation. We will first see wherein these two species of homicide are distinct, and then wherein they agree.

              1. HOMICIDE per infortunium, or misadventure, is where a man, doing a lawful act, without any intention of hurt, unfortunately kills another: as where a man is at work with a hatchet, and the head thereof flies off and kills a bystander; or, where a person, qualified to keep a gun, is shooting at a mark, and undesignedly kills a man: [28] for the act is lawful, and the effect is merely accidental. So where a parent is moderately correcting his child, a master his servant or scholar, or an officer punishing a criminal, and happens to occasion his death, it is only misadventure; for the act of correction was lawful: but if he exceeds the bounds of moderation, either in the manner, the instrument, or the quantity of punishment, and death ensues, it is manslaughter at least, and in some cases (according to the circumstances) murder; [29] for the act of immoderate correction is unlawful. Thus by an edict of the emperor Constantine, [30] when the rigor of the Roman law with regard to slaves began to relax and soften, a master was allowed to chastise his slave with rods and imprisonment, and, if death accidentally ensued, he was guilty of no crime: but if he struck him with a club or a stone, and thereby occasioned his death; or if in any other yet grosser manner ” immoderate suo jure utatur, tunc reus homicidii sit.” [“If he uses his right immoderately, then he is guilty of homicide."]

              BUT to proceed. A tilt or tournament, the martial diversion of our ancestors, was however an unlawful act; and so are boxing and swordplaying, the succeeding amusement of their posterity: and therefore if a knight in the former case, or a gladiator in the latter, be killed, such killing is felony of manslaughter. But, if the king command or permit such diversion, it is said to be only misadventure, for then the act is lawful. [31] In like manner as, by the laws both of Athens and Rome, he who killed another in the pancratium, or public games, authorized or permitted by the state, was not held to be guilty of homicide. [32] Likewise to whip another’s horse, whereby he runs over a child and kills him, is held to be accidental in the rider, for he has done nothing unlawful; but manslaughter in the person who whipped him, for the act was a trespass, and at best a piece of idleness, of inevitably dangerous consequence. [33] And in general, if death ensues in consequence of any idle, dangerous, and unlawful sport, as shooting or casting stones in a town, or the barbarous diversion of cock-throwing, in these and similar cases, the slayer is guilty of manslaughter, and not misadventure only, for these are unlawful acts. [34] 

              2. HOMICIDE in self-defense, or se defendendo, upon a sudden affray, is also excusable rather than justifiable, by the English law. This species of self-defense must be distinguished from that just now mentioned, as calculated to hinder the perpetration of a capital crime; which is not only a matter of excuse, but of justification. But the self-defense, which we are now speaking of, is that whereby a man may protect himself from an assault, or the like, in the course of a sudden brawl or quarrel, by killing him who assaults him. And this is what the law expresses by the word chance-medley, or (as some rather choose to write it) chaud-medley ; the former of which in its etymology signifies a casual affray, the latter an affray in the heat of blood or passion: both of them of pretty much the same import; but the former is in common speech too often erroneously applied to any manner of homicide by misadventure; whereas it appears by the statute 24 Hen. VIII. c. 5. and our ancient books, [35] that it is properly applied to such killing, as happens in self-defense upon a sudden reencounter. [36] This right of natural defense does not imply a right of attacking: for, instead of attacking one another for injuries past or impending, men need only have recourse to the proper tribunals of justice. They cannot therefore legally exercise this right of preventive defense, but in sudden and violent cases; when certain and immediate suffering would be the consequence of waiting for the assistance of the law. Wherefore, to excuse homicide by the plea of self-defense, it must appear that the slayer had no other possible means of escaping from his assailant.

              IN some cases this species of homicide (upon chance-medley in self-defense) differs but little from manslaughter, which also happens frequently upon chance-medley in the proper legal sense of the word. [37] But the true criterion between them seems to be this: when both parties are actually combating at the time when the mortal stroke is given, the slayer is then guilty of manslaughter; but if the slayer has not begun to fight, or (having begun) endeavors to decline any farther struggle, and afterwards, being closely pressed by his antagonist, kills him to avoid his own destruction, this is homicide excusable by self-defense. [38] For which reason the law requires, that the person, who kills another in his own defense, should have retreated as far as he conveniently or safely can, to avoid the violence of the assault, before he turns upon his assailant; and that, no fictitiously, or in order to watch his opportunity, but from a real tenderness of shedding his brother’s blood. And though it may he cowardice, in time of war between two independent nations, to flee from an enemy; yet between two fellow subjects the law countenances no such point of honor: because the king and his courts are the vindices injuriarum [avengers of injuries], and will give too the party wronged all the satisfaction he deserves. [39] In this the civil law also agrees with ours, or perhaps goes rather farther; ” qui cum aliter tueri se non possunt, damni culpam dederint, innoxii sunt.” [40] [“Those who kill their adversary when they cannot otherwise defend, are innocent."] The party assaulted must therefore flee as far as he conveniently can, either by reason of some wall, ditch, or other impediment; or as far as the fierceness of the assault will permit him: [41] for it may be so fierce as not to allow him to yield a step, without manifest danger of his life, or enormous bodily harm; and then in his defense he may kill his assailant instantly. And this is the doctrine of universal justice, [42] as well as of the municipal law.

              AND, as the manner of the defense, so is also the time to be considered: for if the person assaulted does not fall upon the aggressor till the affray is over, or when he is running away, this is revenge and not defense. Neither, under the color of self defense, will the law permit a man to screen himself from the guilt of deliberate murder: for if two persons, A and B, agree to fight a duel, and A gives the first onset, and B retreats as far as he safely can, and then kills A, this is murder; because of the previous malice and concerted design. [43] But if A upon a sudden quarrel assaults B first, and upon B’s returning the assault, A really and bona fide flees; and, being driven to the wall, turns again upon B and kills him; this may be se defendendo according to some of our writers: [44] though others [45] have thought this opinion too favorable; inasmuch as the necessity, to which he is at last reduced, originally arose from his own fault. Under this excuse of self-defense, the principal civil and natural relations are comprehended; therefore master and servant, parent and child, husband and wife, killing an assailant in the necessary defense of each other respectively, are excused; the act of the relation assisting being construed the same as the act of the party himself. [46] 

              THERE is one species of homicide se defendendo, where the party slain is equally innocent as he who occasions his death: and yet this homicide is also excusable from the great universal principle of self-preservation, which prompts every man to save his own life preferably to that of another, where one of them must inevitably perish. As, among others, in that case mentioned by lord Bacon, [47] where two persons, being shipwrecked, and getting on the same plank, but finding it not able to save them both, one of them thrusts the other from it, whereby he is drowned. He who thus preserves his own life at the expense of another man’s, is excusable though unavoidable necessity, and the principle of self-defense; since their both remaining on the same weak plank is a mutual, though innocent, attempt upon, and an endangering of, each other’s life.

              LET us next take a view of those circumstances wherein these two species of homicide, by misadventure and self-defense, agree; and those are in their blame and punishment. For the law sets so high a value upon the life of a man, that it always intends some misbehavior, it perfumes negligence, or at least a want of sufficient caution in him who was so unfortunate as to commit it; who therefore is not altogether faultless. [48] And as to the necessity which excuses a man who kills another se defendendo, lord Bacon [49] entitles it necessitas culpabilis [culpable necessity], and thereby distinguishes it from the former necessity of killing a thief or a malefactor. For the law intends that the quarrel or assault arose from some unknown wrong, or some provocation, either in word or deed: and since in quarrels both parties may be, and usually are, in some fault; and it scarce can be tried who was originally in the wrong; the law will not hold the survivor entirely guiltless. But it is clear, in the other case, that where I kill a thief that breaks into my house, the original default can never be upon my side. The law besides may have a farther view, to make the crime of homicide more odious, and to caution men how they venture to kill another upon their own private judgment; by ordaining, that he who slays his neighbor, without an express warrant from the law so to do, shall in no case be absolutely free from guilt.

              NOR is the law of England singular in this respect. Even the slaughter of enemies required a solemn purgation among the Jews; which implies that the death of a man, however it happens, will leave some stain behind it. And the Mosaic law [50] appointed certain cities of refuge for him “who killed his neighbor unawares; as if a man goes into the wood with his neighbor to hew wood, and his hand fetches a stroke with the ax to cut down a tree, and the head slips from the helve, and lights upon his neighbor that he die, he shall flee unto one of these cities and live.” But it seems he was not held wholly blameless, any more than in the English law; since the avenger of blood might slay him before he reached his asylum, or if he afterwards stirred out of it till the death of the high priest. In the imperial law likewise [51] casual homicide was excused, by the indulgence of the emperor signed with his own sign manual, ” adnotatione principis “ [“the signature of the prince”]: otherwise the death of a man, however committed, was in some degree punishable. Among the Greeks [52] homicide by misfortune was expiated by voluntary banishment for a year. [53] In Saxony a fine is paid to the kindred of the slain; which also among the western Goths, was little inferior to that of voluntary homicide: [54] and in France [55] no person is ever absolved in cases of this nature, without a largess to the poor, and the charge of certain masses for the soul of the party killed.

              THE penalty inflicted by our laws is said by Sir Edward Coke to have been anciently no less than death; [56] which however is with reason denied by later and more accurate writers. [57] It seems rather to have consisted in a forfeiture, some say of all the goods and chattels, others of only part of them, by way of fine or weregild : [58] which was probably disposed of, as in France, in pios usus [to pious uses], according to the humane superstition of the times, for the benefit of his soul, who was thus suddenly sent to his account, with all his imperfections on his head. But that reason having long ceased, and the penalty (especially if a total forfeiture) growing more severe than was intended, in proportion as personal property has become more considerable, the delinquent has now, and has had as early as our records will reach, [59] a pardon and writ of restitution of his goods as a matter of course and right, only paying for suing out the same. [60] And indeed, to prevent this expense, in cases where the death has notoriously happened by misadventure or in self-defense, the judges will usually permit (if not direct) a general verdict of acquittal. [61] 

              III. FELONIOUS homicide is an act of a very different nature from the former, being the killing of a human creature, of any age or sex, without justification or excuse. This may be done, either by killing one’s self, or another man.

              SELF-MURDER, the pretended heroism, but real cowardice, of the Stoic philosophers, who destroyed themselves to avoid those ills which they had not the fortitude to endure, though the attempting it seems to be countenanced by the civil law, [62] yet was punished by the Athenian law with cutting off the hand, which committed the desperate deed. [63] And also the law of England wisely and religiously considers, that no man has a power to destroy life, but by commission from God, the author of it: and, as the suicide is guilty of a double offense; one spiritual, in invading the prerogative of the Almighty, and rushing into his immediate presence uncalled for; the other temporal, against the king, who has an interest in the preservation of all his subjects; the law has therefore ranked this among the highest, crimes, making it a peculiar species of felony, a felony committed on oneself. A felo de se therefore is he that deliberately puts an end to his own existence, or commits any unlawful malicious act, the consequence of which is his own death: as if, attempting to kill another, he runs upon his antagonist’s sword; or, shooting at another, the gun bursts and kills himself. [64] The party must be of years of discretion, and in his senses, else it is no crime. But this excuse ought not to be strained to that length, to which our coroners’ juries are apt to carry it, viz. that the very act of suicide is an evidence of insanity; as if every man who acts contrary to reason, had no reason at all: for the same argument would prove every other criminal non compos [of unsound mind], as well as the self-murderer. The law very rationally judges, that every melancholy or hypochondriac fit does not deprive a man of the capacity of discerning right from wrong; which is necessary, as was observed in a former chapter, [65] to form a legal excuse. And therefore, if a real lunatic kills himself in a lucid interval, he is a felo de se as much as another man. [66] 

              BUT now the question follows, what punishment can human laws inflict on one who has withdrawn himself from their reach? They can only act upon what he has left behind him, his reputation and fortune: on the former, by an ignominious burial in the highway, with a stake driven through his body; on the latter, by a forfeiture of all his goods and chattels to the king: hoping that his care for either his own reputation, or the welfare of his family, would be some motive to restrain him from so desperate and wicked an act. And it is observable, that this forfeiture has relation to the time of the act done in the felon’s lifetime, which was the cause of his death. As if husband and wife be possessed jointly of a term of years in land, and the husband drowns himself; the land shall be forfeited to the king, and the wife shall not have it by survivorship. For by the act of casting himself into the water he forfeits the term; which gives a title to the king, prior to the wife’s title by survivorship, which could not accrue till the instant of her husband’s death. [67] And, though it must be owned that the letter of the law herein borders a little upon severity, yet it is some alleviation that the power of mitigation is left in the breast of the sovereign, who upon this (as on all other occasions) is reminded by the oath of his office to execute judgment in mercy.

              THE other species of criminal homicide is that of killing another man. But in this there are also degrees of guilt, which divide the offense into manslaughter, and murder. The difference between which may be partly collected from what has been incidentally mentioned in the preceding articles, and principally consists in this, that manslaughter arises from the sudden heat of the passions, murder from the wickedness of the heart.

              I. MANSLAUGHTER is therefore thus defined, [68] the unlawful killing of another, without malice either express or implied: which may be either voluntarily, upon a sudden heat; or involuntarily, but in the commission of some unlawful act. These were called in the Gothic constitutions “ homicidia vulgaria; quae aut casu, aut etiam sponte committuntur, sed in subitaneo quodam iracundiae calore et impetu.” [69] [“Common homicides, which are committed by accident, or even willingly, but in the sudden heat and violence of passion."] And hence it follows, that in manslaughter there can be no accessories before the fact; because it must be done without premeditation.

              AS to the first, or voluntary branch: if upon a sudden quarrel two persons fight, and one of them kills the other, this is manslaughter: and so it is, if they upon such an occasion go out and fight in a field; for this is one continued act of passion: [70] and the law pays that regard to human frailty, as not to put a hasty and a deliberate act upon the same footing with regard to guilt. So also if a man be greatly provoked, as by pulling his nose, or other great indignity, and immediately kills the aggressor, though this is not excusable se defendendo, since there is no absolute necessity for doing it to preserve himself; yet neither is it murder, for there is no previous malice; but it is manslaughter. [71] But in this, and in every other case of homicide upon provocation, if there be a sufficient cooling-time for passion to subside and reason to interpose, and the person so provoked afterwards kills the other, this is deliberate revenge and not heat of blood, and accordingly amounts to murder. [72] So, if a man takes another in the act of adultery with his wife, and kills him directly upon the spot; though this was allowed by the laws of Solon, [73] as likewise by the Roman civil law, (if the adulterer was found in the husband’s own house [74]) and also among the ancient Goths; [75] yet in England it is not absolutely ranked in the class of justifiable homicide, as in case of a forcible rape, but it is manslaughter. [76] It is however the lowest degree of it: and therefore in such a case the court directed the burning in the hand to be gently inflicted, because there could not be a greater provocation. [77] Manslaughter therefore on a sudden provocation differs from excusable homicide se defendendo in this: that in one case there is an apparent necessity, for self-preservation, to kill the aggressor; in the other no necessity at all, being only a sudden act of revenge.

              THE second branch, or involuntary manslaughter, differs also from homicide excusable by misadventure, in this; that misadventure always happens in consequence of a lawful act, but this species of manslaughter in consequence of an unlawful one. As if two persons play at sword and buckler, unless by the king’s command, and one of them kills the other: this is manslaughter, because the original act was unlawful; but it is not murder, for the one had no intent to do the other any personal mischief. [78] So where a person does an act, lawful in itself, but in an unlawful manner, and without due caution and circumspection: as when a workman flings down a stone or piece of timber into the street, and kills a man; this may be either misadventure, manslaughter, or murder, according to the circumstances under which the original act was done: if it were in a country village, where few passengers are, and he calls out to all people to have a care, it is misadventure only: but if it were in London, or other populous town, where people are continually passing, it is manslaughter, though he gives loud warning; [79] and murder, if he knows of their passing and gives no warning at all, for then it is malice against all mankind. [80] And, in general, when an involuntary killing happens in consequence of an unlawful act, it will be either murder or manslaughter according to the nature of the act which occasioned it. If it be in prosecution of a felonious intent, it will be murder; but if no more was intended than a mere trespass, it will only amount to manslaughter. [81] 

              NEXT, as to the punishment of this degree of homicide: the crime of manslaughter amounts to felony, but within the benefit of clergy; and the offender shall be burnt in the hand, and forfeit all his goods and chattels.

              BUT there is one species of manslaughter, which is punished as murder, the benefit of clergy being taken away from it by statute; namely, the offense of mortally stabbing another, though done upon sudden provocation. For by statute 1 Jac. I. c. 8. when one thrusts or stabs another, not then having a weapon drawn, or who has not then first stricken the party stabbing, so that he dies thereof within six months after, the offender shall not have the benefit of clergy, though he did it not of malice aforethought. This statute was made on account of the frequent quarrels and stabbings with short daggers, between the Scotch and the English, at the accession of James the first; [82] and, being therefore of a temporary nature, ought to have expired with the mischief, which it meant to remedy. For, in point of solid and substantial justice, it cannot be said that the mode of killing, whether by stabbing, strangling or shooting, can either extenuate or enhance the guilt: unless where, as in the case of poisoning, it carries with it an internal evidence of cool and deliberate malice. But the benignity of the law has construed the statute so favorably in behalf of the subject, and so strictly when against him, that the offense of stabbing stands almost upon the same footing, as it did at the common law. [83] thus, (not to repeat the cases before-mentioned, of stabbing an adulteress, etc. which are barely manslaughter, as at common law) in the construction of this statute it has been doubted, whether, if the deceased had struck at all before the mortal blow given, this takes it out of the statute, though in the preceding quarrel the stabber had given the first blow; and it seems to be the better opinion, that this is not within the statute [84] Also it has been resolved, that the killing a man by throwing a hammer or other weapon is not within the statute; and whether a shot with a pistol be so or not, is doubted [85] But if the party slain had a cudgel in his hand, or had thrown a pot or a bottle or discharged a pistol at the party stabbing, this is a sufficient having a weapon drawn on his side within the words of the statute. [86] 

              2. WE are next to consider the crime of deliberate and wilful murder; a crime at which human nature starts, and which is I believe punished almost universally throughout the world with death. The words of the Mosaic law (over and above the general precept to Noah, [87] that “whoso sheds man’s blood, by man shall his blood be shed”) are very emphatic in prohibiting the pardon of murderers. [88] “Moreover ye shall take no satisfaction for the life of a murderer, who is guilty of death, but he shall surely be put to death; for the land cannot be cleansed of the blood that is shed therein, but by the blood of him that shed it.” And therefore out law has provided one course of prosecution, (that by appeal, of which hereafter) wherein the king himself is excluded the power of pardoning murder: so that, were the king of England so inclined, he could not imitate that Polish monarch mentioned by Pufendorf; [89] who thought proper to remit the penalties of murder to all the nobility, in an edict with this arrogant preamble, ” nos, divini juris rigorem moderantes, etc. “ [“we, mitigating the rigor of divine law, etc."]. But let us now consider the definition of this great offense.

              THE name of murder was anciently applied only to the secret killing of another; [90] (which the word, moërda, signifies in the Teutonic language [91]) and it was defined ” homicidium quod nullo vidente, nullo sciente, clam perpetratur “ [92] [“homicide, committed privately, no one witnessing, no one knowing it”]: for which the vill wherein it was committed, or (if that were too poor) the whole hundred, was liable to a heavy amercement; which amercement itself was also denominated murdrum. [93] This was an ancient usage among the Goths in Sweden and Denmark; who supposed the neighborhood, unless they produced the murderer, to have perpetrated or at least connived at the murder: [94] and, according to Bracton, [95] was introduced into this kingdom by king Canute, to prevent his countrymen the Danes from being privily murdered by the English; and was afterwards continued by William the conqueror, for the like security to his own Normans. [96] And therefore if, upon inquisition had, it appeared that the person found slain was an Englishman, (the presentment whereof was denominated englescherie [97]) the country seems to have been excused from this burden. But, this difference being totally abolished by statute 14 Edw. III. c. 4. we must now (as is observed by Staundforde [98]) define murder in quite another manner, without regarding whether the party slain was killed openly or secretly, or whether he was of English or foreign extraction.

              MURDER is therefore now thus defined, or rather described, by Sir Edward Coke; [99] “when a person, of sound memory and discretion, unlawfully kills any reasonable creature in being and under the king’s peace, with malice aforethought, either express or implied.” The best way of examining the nature of this crime will be by considering the several branches of this definition.

              FIRST, it must be committed by a person of sound memory and discretion: for a lunatic or infant, as was formerly observed, are incapable of committing any crime; unless in such cases where they show a consciousness of doing wrong, and of course a discretion, or discernment, between good and evil.

              NEXT, it happens when a person of such sound discretion unlawfully kills. The unlawfulness arises from the killing without warrant or excuse: and there must also be an actual killing to constitute murder; for a bare assault, with intent to kill, is only a great misdemeanor, though formerly it was held to be murder. [100] The killing may be by poisoning, striking, starving, drowning, and a thousand other forms of death, by which human nature may be overcome. Of these the most detestable of all is poison; because it can of all others be the least prevented either by manhood or forethought. [101] And therefore by the statute 22 Hen. VIII. c. 9. it was made treason, and a more grievous and lingering kind of death was inflicted on it than the common law allowed; namely, boiling to death; but this act did not live long, being repealed by 1 Edw. VI. c. 12. There was also, by the ancient common law, one species of killing held to be murder, which is hardly so at this day, nor has there been an instance wherein it has been held to be murder for many ages past: [102] I mean by bearing false witness against another, with an express premeditated design to take away his life, so as the innocent person be condemned and executed. [103] The Gothic laws punished in this case, both the judge, the witnesses, and the prosecutor; ” peculiari poena judicem puniunt; peculiari testes, quorum fides judicem seduxit; peculiari denique et maxima auctorem, ut homicidam.” [104] [“One particular punishment is inflicted on the judge, another on the witnesses whose testimony misled; and lastly, one of the greatest severity on the prosecutor, who is treated as a murderer."] And, among the Romans, the lex Cornelia, de sicariis [Cornelian law of assassins], punished the false witness with death, as being guilty of a species of assassination [105] And there is no doubt but this is equally murder in foro conscientiae [in the court of conscience] as killing with a sword; though the modern law (to avoid the danger of deterring witnesses from giving evidence upon capital prosecutions, if it must be at the peril of their own lives) has not yet punished it as such. If a man however does such an act, of which the probable consequence may be, and eventually is, death; such killing may be murder, although no stroke be struck by himself: as was the case of the unnatural son, who exposed his sick father to the air, against his will, by reason whereof he died; [106] and, of the harlot, who laid her child in an orchard, where a kite struck it and killed it. [107] So too, if a man has a beast that is used to do mischief; and he, knowing it, suffers it to go abroad, and it kills a man; even this is manslaughter in the owner: but if he had purposely turned it loose, though barely to frighten people and make what is called sport, it is with us (as in the Jewish law) as much murder, as if he had incited a bear of a dog to worry them. [108] If a physician or surgeon gives his patient a potion or plaster to cure him, which contrary to expectation kills him, this is neither murder, nor manslaughter, but misadventure; and he shall not be punished criminally, however liable he might formerly have been to a civil action for neglect or ignorance: [109] but it has been held, that if it be not a regular physician or surgeon, who administers the medicine or performs the operation, it is manslaughter at the least. [110] Yet Sir Matthew Hale very justly questions the law of this determination; since physic [medicine] and salves were in use before licensed physicians and surgeons: wherefore he treats this doctrine as apocryphal, and fitted only to gratify and flatter licentiates and doctors in physic; though it may be of use to make people cautious and wary, how they meddle too much in so dangerous an employment. [111] In order also to make the killing murder, it is requisite that the party die within a year and a day after the stroke received, or cause of death administered; in the computation of which, the whole day upon which the hurt was done shall be reckoned the first. [112] 

              FARTHER; the person killed must be “a reasonable creature “in being, and under the king’s peace,” at the time of the killing. Therefore to kill an alien, a Jew, or an outlaw, who are all under the king’s peace or protection, is as much murder as to kill the most regular born Englishman; except he be an alien-enemy, in time of war. [113] To kill a child in its mother’s womb, is now no murder, but a great misprision: but if the child be born alive, and dies by reason of the potion or bruises it received in the womb, it is murder in such as administered or gave them. [114] But, as there is one case where it is difficult to prove the child’s being born alive, namely, in the case of the murder of bastard children by the unnatural mother, it is enacted by statute 21 Jac. I. c. 27. that if any woman be delivered of a child, which if born alive should by law be a bastard; and endeavors privately to conceal its death, by burying the child or the like; the mother so offending shall suffer death as in the case of murder, unless she can prove by one witness at least that the child was actually born dead. This law, which favors pretty strongly of severity, in making the concealment of the death almost conclusive evidence of the child’s being murdered by the mother, is nevertheless to be also met with in the criminal codes of many other nations of Europe; as the Danes, the Swedes, and the French: [115] but I apprehend it has of late years been usual with us in England, upon trials for this offense to require some sort of presumptive evidence that the child was born alive, before the other constrained presumption (that the child, whose death is concealed, was therefore killed by its parent) is admitted to convict the prisoner.

              LASTLY, the killing must be committed with malice aforethought, to make it the crime of murder. This is the grand criterion, which now distinguishes murder from other killing: and this malice prepense, malitia praecogitata, is not so properly spite or malevolence to the deceased in particular, as any evil design in general; the dictate of a wicked, depraved, and malignant heart; [116] un disposition a faire un male chose [a disposition to do wrong]. [117] and it may be either express, or implied in law. Express malice is when one, with a sedate deliberate mind and formed design, does kill another: which formed design is evidenced by external circumstances discovering that inward intention; as lying in wait, antecedent menaces, former grudges, and concerted schemes to do him some bodily harm. [118] This takes in the case of deliberate dueling, where both parties meet avowedly with an intent to murder: thinking it their duty, as gentlemen, and claiming it as their right, to wanton with their won lives and those of their fellow creatures; without any warrant or authority from any power either divine or human, but in direct contradiction to the laws both of God and man: and therefore the law has justly fixed the crime and punishment of murder, on them, and on their seconds also. [119] Yet it requires such a degree of passive valor, to combat the dread of even undeserved contempt, arising from the false notions of honor too generally received in Europe, that the strongest prohibitions and penalties of the law will never be entirely effectual to eradicate this unhappy custom; till a method be found out of compelling the original aggressor to make some other satisfaction to the affronted party, which the world shall esteem equally reputable, as that which is now given at the hazard of the life and fortune, as well of the person insulted, as of him who has given the insult. Also, if even upon a sudden provocation one beats another in a cruel and unusual manner, so that he dies, though he did not intend his death, yet he is guilty of murder by express malice; that is, by an express evil design, the genuine sense of malitia [malice]. As when a park-keeper tied a boy, that was stealing wood, to a horse’s tail, and dragged him along the park; when a master corrected his servant with an iron bar, and a schoolmaster stamped on his scholar’s belly; so that each of the sufferers died; these were justly held to be murders, because the correction being excessive, and such as could not proceed but from a bad heart, it was equivalent to a deliberate act of slaughter. [120] Neither shall he be guilty of a less crime, who kills another in consequence of such a wilful act, as shows him to be an enemy to all mankind in general; as going deliberately with a horse used to strike, or discharging a gun, among a multitude of people. [121] so if a man resolves to kill the next man he meets, and does kill him, it is murder, although he knew him not; for this is universal malice. And, if two or more come together to do an unlawful act against the king’s peace, of which the probable consequence might be bloodshed; as to beat a man, to commit a riot, or to rob a park; and one of them kills a man; it is murder in them all, because of the unlawful act, the malitia praecogitata, or evil intended beforehand. [122] 

              ALSO in many cases where no malice is expressed, the law will imply it: as, where a man wilfully poisons another, in such a deliberate act the law presumes malice, though no particular enmity can be proved. [123] And if a man kills another suddenly, without any; or without a considerable provocation, the law implies malice; for no person, unless of an abandoned heart, would be guilty of such an act, upon a slight or no apparent cause. No affront, by words, or gestures only, is a sufficient provocation, so as to excuse or extenuate such acts of violence as manifestly endanger the life of another. [124] But if the person so provoked had unfortunately killed the other, by beating him in such a manner as showed only an intent to chastise and not to kill him, the law so far considers the provocation of contumelious behavior, as adjudge it only manslaughter, and not murder. [125] In like manner if one kills an officer of justice, either civil or criminal, in the execution of his duty, or any of his assistants endeavoring to conserve the peace, or any private person endeavoring to suppress an affray or apprehend a felon, knowing his authority or the intention with which he interposes, the law will imply malice, and the killer shall be guilty of murder. [126] And if one intends to do another felony, and undesignedly kills a man, this is also murder. [127] Thus if one shoots at A and misses him, but kills B, this is murder; because of the previous felonious intent, which the law transfers from one to the other. The same is the case, where one lays poison for A; and B, against whom the prisoner had no malicious intent, takes it, and it kills him; this is likewise murder. [128] It were endless to go through all the cases of homicide, which have been adjudged either expressly, or impliedly, malicious: these therefore may suffice as a specimen; and we may take it for a general rule, that all homicide is malicious, and of course amounts to murder, unless where justified by the command or permission of the law; excused on a principle of accident or self-preservation; or alleviated into manslaughter, by being either the involuntary consequence of some act, not strictly lawful or (if voluntary) occasioned by some sudden and sufficiently violent provocation. And all these circumstances of justification, excuse, or alleviation, it is incumbent upon the prisoner to make out, to the satisfaction of the court and jury: the latter of whom are to decide whether the circumstances alleged be proved to have actually existed; the former, how far they extend to take away or mitigate the guilt. For all homicide is presumed to be malicious, until the contrary appears upon evidence. [129] 

              THE punishment of murder, and that of manslaughter, were formerly one and the same; both having the benefit of clergy: so that none but unlearned persons, who least knew the guilt of it, were put to death for this enormous crime. [130] But now, by statute 23 Hen. VIII. c. 1. and 1 Edw. VI. c. 12. the benefit of clergy is taken away from murder though malice prepense. In atrocious cases it was frequently usual for the court to direct the murderer, after execution, to be hung upon a gibbet in chains, near the place where the fact was committed: but this was no part of the legal judgment; and the like is still sometimes practiced in the case of notorious thieves. This, being quite contrary to the express command of the Mosaic law, [131] seems to have been borrowed from the civil law; which, besides the terror of the example, gives also another reason for this practice, viz. that it is a comfortable sight to the relations and friends of the deceased. [132] But now in England, it is enacted by statute 25 Geo II. c. 37. that the judge, before whom a murderer is convicted, shall in passing sentence direct him to be executed on the next day but one, (unless the same shall be Sunday, and then on the Monday following) and that his body be delivered to the surgeons to be dissected and anatomized; [133] and that the judge may direct his body to be afterwards hung in chains, but in no wise to be buried without dissection. And, during the short but awful interval between sentence and execution, he prisoner shall be kept alone, and sustained with only bread and water. But a power is allowed to the judge, upon good and sufficient cause, to respite the execution, and relax the other restraints of this act.

              BY the Roman law, parricide, or the murder of one’s parents or children, was punished in a much severer manner than any other kind of homicide. After being scourged, the delinquents were sewed up in a leather sack, with a live dog, a cock, a viper, and an ape, and so cast into the sea. [134] Solon, it is true, in his laws, made none against parricide; apprehending it impossible that any one should be guilty of so unnatural a barbarity. [135] And the Persians, according to Herodotus, entertained the same notion, when they adjudged all persons who killed their reputed parents to be bastards. And, upon some such reason as this, must we account for the omission of an exemplary punishment for this crime in our English laws; which treat it no otherwise than as simple murder, unless the child was also the servant of his parent. [136] 

              FOR, though the breach of natural relation is unobserved, yet the breach of civil or ecclesiastical connections, when coupled with murder, denominates it a new offense; no less than a species of treason, called parva proditio, or petit treason: which however is nothing else but an aggravated degree of murder; [137] although, on account of the violation of private allegiance, it is stigmatized as an inferior species of treason. [138] And thus, in the ancient Gothic constitution, we find the breach both of natural and civil relations ranked in the same class with crimes against the state and the sovereign. [139] 

              PETIT treason, according to the statute 25 Edw. III. c. 2. may happen three ways: by a servant killing his master, a wife her husband, or an ecclesiastical person (either secular, or regular) his superior, to whom he owes faith and obedience. A servant who kills his master whom he has left, upon a grudge conceived against him during his service, is guilty of petit treason: for the traitorous intention was hatched while the relation subsisted between them; and this is only an execution of that intention. [140] So if a wife be divorced a mensa et thoro [from bed and board], still the vinculum matrimonii [bonds of matrimony] subsists; and if she kills such divorced husband, she is a traitress. [141] And a clergyman is understood to owe canonical obedience, to the bishop who ordained him, to him in whose diocese he is beneficed, and also to the metropolitan of such suffragan or diocesan bishop: and therefore to kill any of these is petit treason. [142] As to the rest, whatever has been said, or remains to be observed hereafter, with respect to wilful murder, is also applicable to the crime of petit treason, which is no other than murder in its most odious degree: except that the trial shall be as in cases of high treason, before the improvements therein made by the statutes of William III; [143] and also except in its punishment.

              THE punishment of petit treason, in a man, is to be drawn and hanged, and, in a woman, to be drawn and burned: [144] the idea of which latter punishment seems to have been handed down to us from the laws of the ancient Druids, which condemned a woman to be burned for murdering her husband; [145] and it is now the usual punishment for all sorts of treasons committed by those of the female sex. [146] Persons guilty of petit treason were first debarred the benefit of clergy by statute 12 Hen. VII. C. 7.
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              [IV-205]

              CHAPTER THE FIFTEENTH.

                Of Offenses Against the Persons of Individuals↩

              HAVING in the preceding chapter considered the principal crime or public wrong, that can be committed against a private subject, namely, by destroying his life; I proceed now to inquire into such other crimes and misdemeanors, as more peculiarly affect the security of his person, which living.

              OF these some are felonious, and in their nature capital; others are simple misdemeanors, and punishable with a lighter animadversion. Of the felonies the first is that of mayhem.

              I. MAYHEM, mahemium, was in part considered in the preceding volume, [1] as a civil injury: but it is also looked upon in a criminal light by the law; being an atrocious breach of the king’s peace, and an offense tending to deprive him of the aid and assistance of his subjects. For mayhem is properly defined to be, as we may remember, the violently depriving another of the use of such of his members, as may render his the less able in fighting, either to defend himself, or to annoy his adversary. [2] And therefore the cutting off, or disabling, or weakening a man’s hand or finger, or striking out his eye or foretooth, or depriving him of those parts, the loss of which in all animals abate their courage, are held to be mayhems. But the cutting off his ear, or nose, or the like, are not held to be mayhems at common law; because they do not weaken but only disfigure him.

              BY the ancient law of England he that maimed any man, whereby he lost any part of his body, was sentenced to lose the like part; membrum pro membro [limb for limb]: [3] which is still the law in Sweden. [4] But this went afterwards out of use: partly because the law of retaliation, as was formerly shown, [5] is at best an inadequate rule of punishment; and partly because upon a repetition of the offense the punishment could not be repeated. So that, by the common law, as it for a long time stood, mayhem was only punishable with fine and imprisonement; [6] unless perhaps the offense of mayhem by castration, which all our old writers held to be felony; ” et sequitur aliquando poena capitalis, aliquando perpetuum exilium, cum omnium bonorum ademptione.” [7] [“And sometimes capital punishment follows, sometimes perpetual exile with the loss of all his goods."] And this, although the mayhem was committed upon the highest provocation. [8] 

              BUT subsequent statutes have put the crime and punishment of mayhem more out of doubt. For, first, by statute 5 Hen. IV. c. 5. to remedy a mischief that then prevailed, of beating, wounding, or robbing a man, and them cutting out his tongue or putting out his eyes, to prevent him from being an evidence against them, this offense is declared to be felony, if done of malice prepense; that is, as Sir Edward Coke [9] explains it, voluntarily and of set purpose, though done upon a sudden occasion. Next, in order of time, is the statute 37 Hen. VIII. c. 6. which directs, that if a man shall maliciously and unlawfully cut off the ear of any of the king’s subjects, he shall not only forfeit treble damages to the party grieved, to be recovered by action of trespass at common law, as a civil satisfaction; but also 10£ by way of fine to the king, which was his criminal amercement. The last statute, but by far the most severe and effectual of all, is that of 22 & 23 Car. II. c. 1. called the Coventry act; being occasioned by an assault on Sir John Coventry in the street, and slitting his nose, in revenge (as was supposed) for some obnoxious words uttered by him in parliament. By this statute it is enacted, that if any person shall of malice aforethought, and by lying in wait, unlawfully cut out or disable the tongue, put out an eye, slit the nose, cut off a nose or lip, or cut off or disable any limb or member of any other person, with intent to maim or to disfigure him; such person, his counselors, aiders, and abettors, shall be guilty of felony without benefit of clergy. [10] 

              THUS much for the felony of mayhem: to which may be added the offense of wilfully and maliciously shooting at any person, which may endanger either killing or maiming him. This, though no such evil consequence ensues, is made felony without benefit of clergy by statute 9 Geo. I. c. 22. and thereupon one Arnold was convicted in 1723, for shooting at lord Onslow; but, being half a madman, was never executed, but confined in prison, where he died about thirty years after.

              II. THE second offense, more immediately affecting the personal security of individuals, relates to the female part of his majesty’s subjects; being that of their forcible abduction and marriage; which is vulgarly called stealing an heiress. For by statute 3 Hen. VII. c. 2. it is enacted, that if any person shall for lucre take any woman, maid, widow, or wife, having substance either in goods or lands, or being heir apparent to her ancestors, contrary to her will; and afterwards she be married to such misdoer, or by his consent to others, or defiled; such person, and all his accessories, shall be deemed principal felons: and by statute 39 Eliz. c. 9. the benefit of clergy is taken away from all such felons, except accessories after the offense.

              IN the construction of this statute it has been determined, 1. That the indictment must allege that the taking was for lucre, for such are the words of the statute. [11] 2. In order to show this, it must appear that the woman has substance either real or personal, or is an heir apparent. [12] 3. It must appear that she was taken away against her will. 4. It must also appear, that she was afterwards married, or defiled. And though possibly the marriage or defilement might be by her subsequent consent, being won thereunto by flatteries after the taking, yet this is felony, if the first taking were against her will: [13] and so vice versa, if the woman be originally taken away with her own consent, yet if she afterwards refuse to continue with the offender, and be forced against her will, she may, from that time, as properly be said to be taken against her will, as if she never had given any consent at all; for, till the force was put upon her, the was in her own power. [14] 5. It is held that a woman, thus taken away and married, may be sworn and give evidence against the offender, though he is her husband de facto [in fact]; contrary to the general rule of law: because he is no husband de jure [in law], in case the actual marriage was also against her will. [15] In cases indeed where the actual marriage is good, by the consent of the inveigled woman obtained after her forcible abduction, Sir Matthew Hale seems to question how far her evidence should be allowed: but other authorities [16] seem to agree, that it should even then be admitted; esteeming it absurd, that the offender should thus take advantage of his own wrong, and that the very act of marriage, which is a principal ingredient of his crime, should (by a forced construction of law) be made use of to stop the mouth of the most material witness against him.

              AN inferior degree of the same kind of offense, but not attended with force, is punished by the statute 4 & 5 Ph. & Mar. c. 8. which enacts, that if any person, above the age of fourteen, unlawfully shall convey or take away any woman child unmarried, (which is held [17] to extend to bastards as well as to legitimate children) within the age of sixteen years, from the possession and against the will of the father, mother, guardians, or governors, he shall be imprisoned two years, or fined at the discretion of the justices: and if he deflowers such maid or woman child, or, without the consent of parents, contracts matrimony with her, he shall be imprisoned five years, or fined at the discretion of the justices, and she shall forfeit all her lands to her next of kin, during the life of her said husband. So that as these stolen marriages, under the age of sixteen, were usually upon mercenary views, this act, besides punishing the seducer, wisely removed the temptation. But this latter part of the act is now rendered almost useless, by provisions of a very different kind, which make the marriage totally void, [18] in the statute 26 Geo. II. c. 33.

              III. A THIRD offense, against the female part also of his majesty’s subjects, but attended with greater aggravations than that of forcible marriage, is the crime of rape, raptus mulierum, or the carnal knowledge of a woman forcibly and against her will. This, by the Jewish law, [19] was punished with death, in case the damsel was betrothed to another man; and, in case she was not betrothed, then a heavy fine of fifty shekels was to be paid to the damsels’s father, and she was to be the wife of the ravisher all the days of his life; without that power of divorce, which was in general permitted by the Mosaic law.

              THE civil law [20] punishes the crime of ravishment with death and confiscation of goods: under which it includes both the offense of forcible abduction, or taking away a woman from her friends, of which we last spoke; and also the present offense of forcibly dishonoring them; either of which, without the other, is in that law, sufficient to constitute a capital crime. Also the stealing away a woman from her parents or guardians, and debauching her, is equally penal by the emperor’s edict, whether she consent or is forced: “ sive volentibus, sive nolentibus mulieribus, tale facinus fuerit perpetratum.” [“The crime will be the same whether the woman consent or not."] And this, in order to take away from women every opportunity of offending in this way; whom the Roman laws suppose never to go astray, without the seduction and arts of the other sex: and therefore, by restraining and making so highly penal the solicitations of the men, they meant to secure effectually the honor of the women. ” Si enim ipsi raptores metu, vel atrocitate poenae, ab hujusmodi facinore fe temperaverint, mulli mulieri, sive volenti, sive nolenti, peccandi locus relinquetur; quia hoc ipsum velle mulierum, ab insidiis nequissimi hominis, qui meditatur rapinam, inducitur. Nisi etenim eam solicitaverit, nisi odiosis artibus circumvenerit, non faciet eam velle in tantum dedecus sese prodere.” [“For if the ravisher be restrained from a crime of this nature, either by fear or severity of punishment, no opportunity is left for a woman to offend either willingly or unwillingly, because the desire is always raised in her by the wicked seductions of the man who meditates the violence. For unless he solicit her, unless he compass his design by odious arts, he could never make her wish to betray herself to such dishonor."] But our English law does not entertain quite such sublime ideas of the honor of either sex, as to lay the blame of a mutual fault upon one of the transgressors only: and therefore makes it a necessary ingredient in the crime of rape, that it must be against the woman’s will.

              RAPE was punished by the Saxon laws, particularly those of king Athelstan, [21] with death: which was also agreeable to the old Gothic or Scandinavian constitutions. [22] But this was afterwards thought too hard: and in its stead another severe, but not capital, punishment was inflicted by William the conqueror; viz. castration and loss of eyes; [23] which continued till after Bracton wrote, in the reign of Henry the third. But in order to prevent malicious accusations, it was then the law, (and, it seems, still continues to be so in appeals of rape [24]) that the woman should immediately after, “ dum recens fuerit maleficium “ [“while the injury is recent”], go to the next town, and there make discovery to some credible persons of the injury she has suffered; and afterwards should acquaint the high constable of the hundred, the coroners, and the sheriff with the outrage. [25] This seems to correspond in some degree with the laws of Scotland and Arragon, [26] which require that complaint must be made within twenty four hours: though afterwards by statute Westm. 1 c. 13. the time of limitation in England was extended to forty days. At present there is no time of limitation fixed: for, as it is usually now punished by indictment at the suit of the king, the maxim of law takes place that nullum tempus occurrit regi [no time runs against the king]: but the jury will rarely give credit to a stale complaint. During the former period also it was held for law, [27] that the woman (by consent of the judge and her parents) might redeem the offender from the execution of his sentence, by accepting him for her husband; if he also was willing to agree to the exchange, but not otherwise.

              IN the 3 Edw. I. by the statute Westm. 1. c. 13. the punishment of rape was much mitigated: the offense itself being reduced to a trespass, if not prosecuted by the woman within forty days, and subjecting the offender only to two years imprisonment, and a fine at the king’s will. But, this lenity being productive of the most terrible consequences, it was in ten years afterwards, 13 Edw I. found necessary to make the offense of rape felony, by statute Westm. 2. c. 34. And by statute 18 Eliz. c. 7. it is made felony without benefit of clergy: as is also the abominable wickedness of carnally knowing or abusing any woman child under the age of ten years; in which case the consent or non-consent is immaterial, as by reason of her tender years she is incapable of judgment and discretion. Sir Matthew Hale is indeed of opinion, that such profligate actions committed on an infant under the age of twelve years, the age of female discretion by the common law, either with or without consent, amount to rape and felony; as well since as before the statute of queen Elizabeth: [28] but the law has in general been held only to extend to infants under ten.

              A MALE infant, under the age of fourteen years, is presumed by law incapable to commit a rape, and therefore it seems cannot be found guilty of it. For though in other felonies malitia supplet aetatem [malice is equivalent to age], as has in some cases been shown; yet, as to this particular species of felony, the law supposes an imbecility of body as well as mind. [29] 

              THE civil law seems to suppose a prostitute or common harlot incapable of any injuries of this kind: [30] not allowing any punishment for violating the chastity of her, who has indeed no chastity at all, or at least has no regard to it. But the law of England does not judge so hardly of offenders, as to cut off all opportunity of retreat even from common strumpets, and to treat them as never capable of amendment. It therefore holds it to be felony to force even a concubine or harlot; because the woman may have forsaken that unlawful course of life: [31] for, as Bracton well observes, [32] ” licet meretrix fuerit antea, certe tunc temporis non suit, cum reclamando nequitiae ejus consentire noluit.” [“Although a harlot formerly, she surely was not then, when by crying out she showed herself unwilling to consent to his wickedness."]

              AS to the material facts requisite to be given in evidence and proved upon an indictment of rape, they are of such a nature, that though necessary to be known and settled, for the conviction of the guilty and preservation of the innocent, and therefore are to be found in such criminal treatises as discourse of these matters in detail, yet they are highly improper to be publicly discussed, except only in a court of justice. I shall therefore merely add upon this head a few remarks from Sir Matthew Hale, with regard to the competency and credibility of witnesses; which may, salvo pudore [observing decency], be considered.

              AND, first, the party ravished may give evidence upon oath, and is in law a competent witness; but the credibility of her testimony, and how far forth she is to be believed, must be left to the jury upon the circumstances of fact that concur in that testimony. For instance: if the witness be of good fame; if she presently discovered the offense, and made search for the offender; if the party accused fled for it; these and the like are concurring circumstances, which give greater probability to her evidence. But, on the other side, if she be of evil fame, and stands unsupported by others; if she concealed the injury for any considerable time after she had opportunity to complain; if the place, where the fact was alleged to be committed, was where it was possible she might have been heard, and she made no outcry; these and the like circumstances carry a strong, but not conclusive, presumption that her testimony is false or feigned.

              MOREOVER, if the rape be charged to be committed on an infant under twelve years of age, she may still be a competent witness, if she has sense and understanding to know the nature and obligations of an oath; and, even if she has not, it is thought by Sir Matthew Hale [33] that she ought to be heard without oath, to give the court information; though that alone will not be sufficient to convict the offender. And he is of this opinion, first, because the nature of the offense being secret, there may be no other possible proof of the actual fact; though afterwards there may be concurrent circumstances to corroborate it, proved by other witnesses: and, secondly, because the law allows what the child told her mother, or other relations, to be given in evidence, since the nature of the case admits frequently of no better proof; and there is much more reason for the court to hear the narration of the child herself, than to receive it at second hand from those who swear they heard her say so. And indeed it is now settled, that infants of any age are to be heard; and, if they have any idea of an oath, to be also sworn: it being found by experience that infants of very tender years often give the clearest and truest testimony. But in any of these cases, whether the child be sworn or not, it is to be wished, in order to render her evidence credible, that there should be some concurrent testimony, of time, place and circumstances, in order to make out the fact; and that the conviction should not be grounded singly on the unsupported accusation of an infant under years of discretion. There may be therefore, in many cases of this nature, witnesses who are competent, that is, who may be admitted to be heard; and yet, after being heard, may prove not to be credible, or such as the jury is bound to believe. For one excellence of the trial by jury is, that the jury are triers of the credit of the witnesses, as well as of the truth of the fact.

              “IT is true,” says this learned judge [34] “that rape is a most detestable crime, and therefore ought severely and impartially to be punished with death; but it must be remembered, that it is an accusation easy to be made, hard to be proved, but harder to be defended by the party accused, though innocent.” He then relates two very extraordinary cases of malicious prosecutions for this crime, that had happened within his own observation; and concludes thus: “I mention these instances, that we may be the more cautious upon trials of offenses of this nature, wherein the court and jury may with so much ease be imposed upon, without great care and vigilance; the heinousness of the offense many times transporting the judge and jury with so much indignation, that they are overhastily carried to the conviction of the person accused thereof, by the confident testimony of sometimes false and malicious witnesses.”

              IV. WHAT has been here observed, especially with regard to the manner of proof, which ought to be the more clear in proportion as the crime is the more detestable, may be applied to another offense, of a still deeper malignity; the infamous crime against nature, committed either with man or beast. A crime, which ought to be strictly and impartially proved, and then as strictly and impartially punished. But it is an offense of so dark a nature, so easily charged, and the negative so difficult to be proved, that the accusation should be clearly made out: for, if false, it deserves a punishment inferior only to that of the crime itself.

              I WILL not act so disagreeable part, to my readers as well as myself, as to dwell any longer upon a subject, the very mention of which is a disgrace to human nature. It will be more eligible to imitate in this respect the delicacy of our English law, which treats it, in its very indictments, as a crime not fit to be named; ” peccatum illud horribile, inter christianos non nominandum “ [“that horrible crime not to be named among Christians”]. A taciturnity observed likewise by the edict of Constantius and Constans: [35] “ ubi scelus est id, quod non proficit scire, jubemus insurgere leges, armari jura gladio ultore, ut exquisitis poenis subdantur infames, qui sunt, vel qui futuri sunt, rei.” [“Where that crime is found, which it is unfit even to know, we command the law to arise armed with an avenging sword, that the infamous men who are, or shall in future be guilty of it, may undergo the most severe punishments."] Which leads me to add a word concerning its punishment.

              THIS the voice of nature and of reason, and the express law of God, [36] determine to be capital. Of which we have a signal instance, long before the Jewish dispensation, by the destruction of two cities by fire from heaven: so that this is an universal, not merely a provincial, precept. And our ancient law in some degree imitated this punishment, by commanding such miscreants to be burnt to death; [37] though Fleta [38] says they should be buried alive: either of which punishments was indifferently used for this crime among the ancient Goths. [39] But now the general punishment of all felonies is the same, namely, by hanging: and this offense (being in the times of popery only subject to ecclesiastical censures) was made single felony by the statute 25 Hen. VIII. c. 6. and felony without benefit of clergy by statute 5 Eliz. c. 17. And the rule of law herein is, that, if both are arrived at years of discretion, agentes et consentientes pari poena plectantur [the perpetrator and consenting party are punished the same]. [40] 

              THESE are all the felonious offenses, more immediately against the personal security of the subject. The inferior offenses, or misdemeanors, that fall under this head, are assaults, batteries, wounding, false imprisonment, and kidnapping.

              V, VI, VII. WITH regard to the nature of the three first of these offenses in general, I have nothing farther to add to what has already been observed in the preceding book of these commentaries; [41] when we considered them as private wrongs, or civil injuries, for which a satisfaction or remedy is given to the party aggrieved. But, taken in a public light, as a breach of the king’s peace, an affront to his government, and a damage done to his subjects, they are also indictable and punishable with fine and imprisonment; or with other ignominious corporal penalties, where they are committed with any very atrocious design. [42] As in case of an assault with an intent to murder, or with an intent to commit either of the crimes last spoken of; for which intentional assaults, in the two last cases, indictments are much more usual, than for the absolute perpetration of the facts themselves, on account of the difficulty of proof: and herein, besides heavy fine and imprisonment, it is usual to award judgment of the pillory.

              THERE is also one species of battery, more atrocious and penal than the rest, which is the beating of a clerk in orders, or clergyman; on account of the respect and reverence due to his sacred character, as the minister and ambassador of peace. Accordingly it is enacted by the statute called articuli cleri [articles of the clergy], 9 Edw. II. c. 3. that if any person lay violent hands upon a clerk, the amends for the peace broken shall be before the king; that is by indictment in the king’s courts: and the assailant may also be sued before the bishop, that excommunication or bodily penance may be imposed: which if the offender will redeem by money, to be given to the bishop, or the party grieved, it may be sued for before the bishop; whereas otherwise to sue in any spiritual court, for civil damages for the battery, falls within the danger of praemunire [forewarning]. [43] But suits are, and always were, allowable in the spiritual court, for money agreed to be given as a commutation for penance. [44] So that upon the whole it appears, that a person guilty of such brutal behavior to a clergyman, is subject to three kinds of prosecution, all of which may be pursued for one and the same offense: an indictment, for the breach of the king’s peace by such assault and battery; a civil action, for the special damage sustained by the party injured; and a suit in the ecclesiastical court, first, pro correctione et salute animae [for the correction and health of the soul] by enjoining penance, and then again for such sum of money as shall be agreed on for taking off the penance enjoined: it being usual in those courts to exchange their spiritual censures for a round compensation in money [45] perhaps because poverty is generally esteemed by the moralists the best medicine pro salute animae [for the good of the soul].

              VIII. THE two remaining crimes and offenses, against the persons of his majesty’s subjects, are infringements of their natural liberty: concerning the first of which false imprisonment, its nature and incidents, I must content myself with referring the student to what was observed in the preceding volume, [46] when we considered it as a mere civil injury. But, besides the private satisfaction given to the individual by action, the law also demands public vengeance for the breach of the king’s peace, for the loss which the state sustains by the confinement of one of its members, and for the infringement of the good order of society. We have before seen, [47] that the most atrocious degree of this offense, that of sending any subject of this realm a prisoner into parts beyond the seas, whereby he is deprived of the friendly assistance of the laws to redeem him from such his captivity, is punished with the pains of praemunire, and incapacity to hold any office, without any possibility of pardon. [48] Inferior degrees of the same offense of false imprisonment are also punishable by indictment (like assaults and batteries) and the delinquent may be fined and imprisoned. [49] And indeed [50] there can be no doubt, but that all kinds of crimes of a public nature all disturbances of the peace, all oppressions, and other misdemeanors whatsoever, of a notoriously evil example, may be indicted at the suit of the king.

              IX. THE other remaining offense, that of kidnapping, being the forcible abduction or stealing away of man, woman, or child from their own country, and selling them into another, was capital by the Jewish law, “He that steals a man, and sells him, or if he be found in his hand, he shall surely be put to death.” [51] So likewise in the civil law, the offense of spiriting away and stealing men and children, which was called plagium, and the offenders plagiarii, was punished with death. [52] This is unquestionably a very heinous crime, as it robs the king of his subjects, banishes a man from his country, and may in its consequences be productive of the most cruel and disagreeable hardships; and therefore the common law of England has punished it with fine, imprisonment, and pillory. [53] And also the statute 11 & 12 W. III. c. 7. though principally intended against pirates, has a clause that extends to prevent the leaving of such persons abroad, as are thus kidnapped or spirited away; by enacting, that if any captain of a merchant vessel shall (during his being abroad) force any person on shore, or wilfully leave him behind, or refuse to bring home all such men as he carried out, if able and desirous to return, he shall suffer three months imprisonment. And thus much for offenses that more immediately affect the persons of individuals.

               

              

               

              
                Endnotes 

                [1] See Vol. III. pag. 121.

                [2] Brit. l. 1. c. 25. 1 Hawk. P. C. 111.

                [3] 3 Inst. 118. Mes, si la pleynte soit faite de femme qu’avera tolle a home ses membres, en tiel case perdra la feme la une meyn par jugement, come le membre dount ele avera trespasse. [But if the complaint be preferred against a woman that she had mutilated a man, she shall be adjudged to lose her hand, as the member with which she had offended.] (Brit. c. 25.)

                [4] Stiernhook de jure Sueon. l. 3. c. 3.

                [5] See pag. 12.

                [6] 1 Hawk. P. C. 112.

                [7] Bract. Fol. 144.

                [8] Sir Edward Coke (3 Inst. 62.) has transcribed a record of Henry the third’s time, (Claus. 13 Hen. III. m. 9.) by which a gentleman of Somersetshire and his wife appear to have been apprehended and committed to prison, being indicted for dealing thus with John the monk, who was caught in adultery with the wife.

                [9] 3 Inst. 62.

                [10] On this statute Mr. Coke, a gentleman of Suffolk, and one Woodburn, a laborer, were indicted in 1722; Coke for hiring and abetting Woodburn, and Woodburn for the actual fact, of slitting the nose of Mr. Crispe, Coke’s brother in law. The case was somewhat-singular. The murder of Crispe was intended, and he was left for dead, being terribly hacked and disfigured with a hedgebill; but he recovered. Now the bare intent to murder is no felony: but to disfigure, with an intent to disfigure, is made so by this statute; on which they were therefore indicted. And Coke, who was a disgrace to the profession of the law, had the effrontery to rest his defense upon this point, that the assault was not committed with an intent to disfigure, but with an intent to murder; and therefore not within the statute. But the court held, that if a man attacks another to murder him with such an instrument as a hedge bill, which cannot but endanger the disfiguring him; and in such attack happens not to kill, but only to disfigure him; he may be indicted on this statute: and it shall be left to the jury whether it where not a design to murder by disfiguring, and consequently a malicious intent to disfigure as well as to murder. Accordingly the jury found them guilty of such previous intent to disfigure, in order to effect their principal intent to murder, and they were both condemned and executed (State Trials. VI. 212.)

                [11] 1 Hawk. P. C. 110.

                [12] 1 Hal. P. C. 660. 1. Hawk. P. C. 109.

                [13] 1 Hal. P. C. 660.

                [14] 1 Hawk. P. C. 110.

                [15] 1 Hal. P. C. 661.

                [16] Cro. Car. 488. 6 keb. 193. Seate. Trials. V. 455.

                [17] Stra. 1162.

                [18] See vol. I. pag. 437. etc.

                [19] Deut. 22:25.

                [20] Cod. 9. tit. 13.

                [21] Bracton. l. 3. c. 28.

                [22] Stiernh. de jure Sueon. l. 3. c. 2.

                [23] LL. Guil. Cunqu. P.C. 19.

                [24] 1 Hal. P. C. 632.

                [25] Glanv. l. 14. c. 6. Bract. L. 3. c. 28.

                [26] Barrington. 107.

                [27] Glanv. l. 14. c. 6. Bract. L. 3. c. 28.

                [28] 1 Hal. P. C. 631.

                [29] Ibid.

                [30] Cod. 9. 9. 22. Ff. 47. 2. 39.

                [31] 1 Hal. P. C. 629. 1. Hawk. P. C. 108.

                [32] fol. 147.

                [33] 1 Hal. P. C. 634.

                [34] 1 Hal. P. C. 635.

                [35] Cod. 9. 9. 31.

                [36] Levit. xx. 13. 15.

                [37] Brit. c. 9.

                [38] l. 1. c. 37.

                [39] Stiernh. de jure Goth. l. 3. c. 2.

                [40] 3 Inst. 59.

                [41] See Vol. III. 120.

                [42] 1 Hawk. P. C. 65.

                [43] 2 Inst. 492. 620.

                [44] Arti. Cler. 9 Edw. IL. 4. F. N. B. 55.

                [45] 2 Rol. Rep. 384.

                [46] See Vol. III. pag. 127.

                [47] See pag. 116.

                [48] Stat. 31 Car. II. c. 2.

                [49] West. Symbol. part. 2. pag. 92.

                [50] 1 Hawk. P. C. 210.

                [51] Exod. 21:16.

                [52] Ff. 48. 15. 1.

                [53] Raym. 474. 3 Show, 221. Skinn 47. Comb. 10.

              

            

             

            

            

        

        

    

  












 

            
              [IV-220]

              CHAPTER THE SIXTEENTH.

                Of Offenses Against the Habitations of Individuals↩

              THE only two offenses, that more immediately affect the habitations of individuals or private subjects, are those of arson and burglary.

              I. ARSON, ab ardendo [of burning], is the malicious and wilful burning of the house or outhouses of another man. This is an offense of very great malignity, and much more pernicious to the public than simple theft: because, first, it is an offense against that right, of habitation, which is acquired by the law of nature as well as by the laws of society; next, because of the terror and confusion that necessarily attends it; and, lastly, because in simple theft the thing stolen only changes its master, but still remains in esse [in being] for the benefit of the public, whereas by burning the very substance is absolutely destroyed. It is also frequently more destructive than murder itself, of which too it is often the cause: since murder, atrocious as it is, seldom extends beyond the felonious act designed; whereas fire too frequently involves in the common calamity persons unknown to the incendiary, and not intended to be hurt by him, and friends as well as enemies. For which reason the civil law [1] punishes with death such as maliciously set fire to houses in towns, and contiguous to others; but is more merciful to such as only fire a cottage, or house, standing by itself.

              OUR English law also distinguishes with much accuracy upon this crime. And therefore we will inquire, first, what is such a house as may be the subject of this offense; next, wherein the offense itself consists, or what amounts to a burning of such house; and, lastly how the offense is punished.

              1. NOT only the bare dwelling house, but all outhouses that are parcel thereof, though not contiguous thereto, nor under the same roof, as barns and stables, may be the subject of arson. [2] And this by the common law: which also accounted it felony to burn a single barn in the field, if filled with hay or corn, though not parcel of the dwelling house. [3] The burning of a stack of corn was anciently likewise accounted arson. [4] And indeed all the niceties and distinctions which we meet with in our books, concerning what shall, or shall not, amount to arson, seem now to be taken away by a variety of statutes; which will be mentioned in the next chapter, and have made the punishment of wilful burning equally extensive as the mischief. The offense of arson (strictly so called) may be committed by wilfully setting fire to one’s own house, provided one’s neighbor’s house is thereby also burnt; but if no mischief is done but to one’s own, it does not amount to felony, though the fire was kindled with intent to burn another’s . [5] For by the common law no intention to commit a felony amounts to the same crime; though it does, in some cases, by particular statutes. However such wilful firing one’s own house, in a town, is a high misdemeanor, and punishable by fine, imprisonment, pillory, and perpetual sureties for the good behavior. [6] And if a landlord or reversioner sets fire to his house, of which another is in possession under a lease from himself or from those whose estate he has, it shall be accounted arson; for, during the lease, the house is the property of the tenant. [7] 

              2. AS to what shall be said a burning, so as to amount to arson: a bare intent, or attempt to do it, by actually setting fire to an house, unless it absolutely burns, does not fall within the description of incendit et combussit [burned and consumed]; which were words necessary, in the days of law-latin, to all indictments of this sort. But the burning and consuming of any part is sufficient; though the fire be afterwards extinguished. [8] Also it must be a malicious burning; otherwise it is only a trespass: and therefore no negligence or mischance amounts to it. For which reason, though an unqualified person, by shooting with a gun, happens to set fire to the thatch of a house, this Sir Matthew Hale determines not to be felony, contrary to the opinion of former writers. [9] But by statute 6 Ann c. 31. any servant, negligently setting fire to a house or outhouses, shall forfeit 100£, or be sent to the house of correction for eighteen months: in the same manner as the Roman law directed ” eos, qui negligenter ignes apud se habuerint, fustibus vel flagellis caedi “ [“those who have fire carelessly about them shall be beaten with whips or sticks”]. [10] 

              3. THE punishment of arson was death by our ancient Saxon laws. [11] And, in the reign of Edward the first, this sentence was executed by a king of lex talionis [law of retaliation]; for the incendiaries were burnt to death: [12] as they were also by the gothic constitutions. [13] The statute 8 Hen. VI. c. 6. made the wilful burning of houses, under some special circumstances therein mentioned, amount to the crime of high treason. But it was again reduced to felony by the general acts of Edward VI and queen Mary: and now the punishment of all capital felonies is uniform, namely, by suspension. The offense of arson was denied the benefit of clergy by statute 21 Hen. VIII. c. 1. but that statute was repealed by 1 Edw. VI. c. 12. and arson was afterwards held to be ousted of clergy, with respect to the principal offender, only by inference and deduction from the statute 4 & 5 P. & M. c. 4. which expressly denied it to the accessory; [14] though now it is expressly denied to the principal also, by statute 9 Geo. I. c. 22.

              II. BURGLARY, or nocturnal housebreaking, burgi latrocinium, which by our ancient law was called hamesecken, as it is in Scotland to this day, has always been looked upon as a very heinous offense: not only because of the abundant terror that it naturally carries with it, but also as it is a forcible invasion and disturbance of that right of habitation, which every individual might acquire even in a state of nature; an invasion, which in such a state, would be sure to be punished with death, unless the assailant were the stronger. But in civil society, the laws also come in to the assistance of the weaker party: and, besides that they leave him this natural right of killing the aggressor, if he can, (as was shown in a former chapter [15]) they also protect and avenge him, in case the might of the assailant is too powerful. And the law of England has so particular and tender a regard to the immunity of a man’s house, that it stiles it his castle, and will never suffer it to be violated with impunity: agreeing herein with the sentiments of ancient Rome, as expressed in the words of Tully; [16] ” quid enim sanctius, quid omni religione munitius, quam domus uniuscujusque civium ?” [“For what is more sacred, what more inviolable, than the house of every citizen?"] For this reason no doors can in general be broken open to execute any civil process; though, in criminal causes, the public safety supersedes the private. Hence also in part arises the animadversion of the law upon eavesdroppers, nuisancers, and incendiaries: and to this principle it must be assigned, that a man may assemble people together lawfully (at least if they do not exceed eleven) without danger of raising a riot, rout, or unlawful assembly, in order to protect and defend his house; which he is not permitted to do in any other case. [17] 

              THE definition of a burglar, as given us by Sir Edward Coke, [18] is, “he that by night breaks and enters into a mansion house, with intent to commit a felony.” In this definition there are four things to be considered; the time, the place, the manner, and the intent.

              1. THE time must be by night, and not by day; for in the day time there is no burglary. We have seen, [19] in the case of justifiable homicide, how much more heinous all laws made an attack by night, rather than by day; allowing the party attacked by night to kill the assailant with impunity. As to what is reckoned night, and what day, for this purpose: anciently the day was accounted to begin only at sunrising, and to end immediately upon sunset; but the better opinion seems to be, that if there be daylight or crepusculum [twilight] enough, begun or left, to discern a man’s face withal, it is no burglary. [20] But this does not extend to moonlight; for then many midnight burglaries would go unpunished: and besides, the malignity of the offense does not so properly arise from its being done in the dark, as at the dead of night; when all the creation, except beasts of prey, are at rest; when sleep has disarmed the owner, and rendered his castle defenseless.

              2. AS to the place. It must be, according to Sir Edward Coke’s definition, in a mansion house; and therefore to account for the reason why breaking open a church is burglary, as it undoubtedly is, he quaintly observes that it is domus mansionalis Dei [the mansion house of God]. [21] But it does not seem absolutely necessary, that it should in all cases be a mansion-house; for it may also be committed by breaking the gates or walls of a town in the night; [22] though that perhaps Sir Edward Coke would have called the mansion-house of the garrison or corporation. Selman defines burglary to be, ” nocturna diruptio alicujus habitaculi, vel ecclesiae, etiam murorum portarumve burgi, ad feloniam perpetrandam.” [“The nocturnal breaking open of any habitation or church, or even the walls or gates of a town, for the purpose of committing a felony”] And therefore we may safely conclude, that the requisite of its being domus mansionalis is only in the burglary of a private house; which is the most frequent, and in which it is indispensably necessary to form its guilt, that it must be in a mansion or dwelling house. For no distant barn, warehouse, or the like, are under the same privileges, nor looked upon as a man’s castle of defense: nor is a breaking open of houses wherein no man resides, and which therefore for the time being are not mansion-houses, attended with the same circumstances of midnight terror. A house however, wherein a man sometimes resides, and which the owner has only left for a short season, animo revertendi [intending to return], is the object of burglary; though no one be in it, at the time of the fact committed. [23] And if the barn, stable, or warehouse be parcel of the mansion-house, though not under the same roof or contiguous, a burglary may be committed therein; for the capital house protects and privileges all its branches and appurtenances, if within the curtilage or homestall. [24] A chamber in a college or an inn of court, where each inhabitant has a distinct property, is, to all other purposes as well as this, the mansion-house of the owner. [25] So also is a room or lodging, in any private house, the mansion for the time being of the lodger. The house of a corporation, inhabited in separate apartments by the officers of the body corporate, is the mansion-house of the corporation. And not of the respective officers. [26] But if I hire a shop, parcel of another man’s house, and work or trade in it, but never lie there; it is no dwellinghouse, nor can burglary be committed therein: for by the lease it is severed from the rest of the house, and therefore is not the dwellinghouse of him who occupies the other part; neither can I be said to dwell therein, when I never lie there. [27] Neither can burglary be committed in a tent or booth erected in a market or fair; though the owner may lodge therein: [28] for the law regards thus highly nothing but permanent edifices; a house or church, the wall, or gate of a town; and it is the folly of the owner to lodge in so fragile a tenement: but his lodging there no more makes it burglary to break it open, than it would be to uncover a tilted wagon in the same circumstances.

              3. AS to the manner of committing burglary: there must be both a breaking and an entry to complete it. But they need not be both done at once: for, if a hole be broken one night, and the same breakers enter the next night through the same, they are burglars. [29] there must be an actual breaking; not a mere legal clausum fregit [breaking the close], (by leaping over invisible ideal boundaries, which may constitute a civil trespass) but a substantial and forcible irruption. As at least by breaking; not a mere legal clausum fregit, (by leaping over invisible ideal boundaries, which may constitute a civil trespass) but a substantial and forcible irruption. As at least by breaking, or taking out the glass of, or otherwise opening, a window; picking lock, or opening it with a key; nay, by lifting up the latch of a door, or unloosing any other fastening which the owner has provided. But if a person leaves his doors or windows open, it is his own folly and negligence; and if a man enters therein, it is no burglary: yet, if he afterwards unlocks an inner or chamber door, it is so. [30] But to come down a chimney is held a burglarious entry; for that is as much closed, as the nature of things will permit. [31] So also to knock at a door, and upon opening it to rush in, with a felonious intent; or, under pretense of taking lodgings, to fall upon the landlord and rob him; or to procure a constable to gain admittance, in order to search for traitors, and then to bind the constable and rob the house; all these entries have been adjudged burglarious, though there was no actual breaking: for the law will not suffer itself to be trifled with by such evasions, especially under the cloak of legal process. [32] And so, if a servant opens and enters his master’s chamber door with a felonious design; or if any other person lodging in the same house, or in a public inn, opens and enters another’s door, with such evil intent; it is burglary. Nay, if the servant conspires with a robber, and lets him into the house by night, this is burglary in both: [33] for the servant is doing an unlawful act, and the opportunity afforded him, of doing it with greater ease, rather aggravates than extenuates the guilt. As for the entry, any the least degree of it, with any part of the body, or with an instrument held in the hand, is sufficient: as, to step over the threshold, to put a hand or a hook in at a window to draw out goods, or a pistol to demand one’s money, are all of them burglarious entries. [34] The entry may be before the breaking, as well as after: for by statute 12 Ann. c. 7. if a person enters into or is within, the dwelling house of another, without breaking in, either by day or by night, with intent to commit felony, and shall in the night break out of the same, this is declared to be burglary; there having before been different opinions concerning it: lord Bacon [35] holding the affirmative, and Sir Matthew Hale [36] the negative. But it is universally agreed, that there must be both a breaking, either in fact or by implication, and also an entry, in order to complete the burglary.

              4. AS to the intent; it is clear, that such breaking and entry must be with a felonious intent, otherwise it is only a trespass. And it is the same, whether such intention be actually carried into execution, or only demonstrated by some attempt or overt act, of which the jury is to judge. And therefore such a breach and entry of a house as has been before described, by night, with intent to commit a robbery, a murder, a rape, or any other felony, is burglary; whether the thing be actually perpetrated or not. Nor does it make any difference, whether the offense were felony at common law, or only created so by statute; since that statute, which makes an offense felony, gives it incidentally all the properties of a felony at common law. [37] 

              THUS much for the nature of burglary; which is, as has been said, a felony at common law, but within the benefit of clergy. The statute however of 18 Eliz. c. 7. takes away clergy from the principals, and that of 3 & 4 W. & M. c. 9. from all accessories before the fact. And, in like manner, the laws of Athens, which punished no simple theft with death, made burglary a capital crime. [38] 
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              [IV-229]

              CHAPTER THE SEVENTEENTH.

                Of Offenses Against Private Property↩

              THE next, and last, species of offenses against private subjects, are such as more immediately affect their property. Of which there are two, which are attended with a breach of the peace; larceny, and malicious mischief: and one, that is equally injurious to the rights of property, but attended with no act of violence; which is the crime of forgery. Of these three in their order.

              1. LARCENY, or theft, by contraction for latrociny, latrocinium, is distinguished by the law into two sorts; the one called simple larceny, or plain theft unaccompanied with any other atrocious circumstance; and mixed or compound larceny, which also includes in it the aggravation of a taking from one’s house or person.

              AND, first, of simple larceny: which, when it is the stealing of goods above the value of twelvepence, is called grand larceny; when of goods to that value, or under, is petit larceny: offenses, which are considerably distinguished in their punishment, but not otherwise. I shall therefore first consider the nature of simple larceny in general; and then shall observe the different degrees of punishment, inflicted on its two several branches.

              SIMPLE larceny then is “the felonious taking, and carrying “away, of the personal goods of another.” This offense certainly commenced then, whenever it was, that the bounds of property, or laws of meum and tuum [mine and yours], were established. How far such an offense can exist in a state of nature, where all things are held to be common, is a question that may be solved with very little difficulty. The disturbance of any individual, in the occupation of what he has seized to his present use, seems to be the only offense of this king incident to such a state. But, unquestionably, in social communities, when property is established, the necessity whereof we have formerly seen, [1] any violation of that property is subject to be punished by the laws of society: though how far that punishment should extend, is matter of considerable doubt. At present we will examine the nature of theft, or larceny, as laid down in the foregoing definition.

              1. IT must be a taking. This implies the consent of the owner to be wanting. Therefore no delivery of the goods from the owner to the offender, upon trust, can ground a larceny. As if A lends B a horse, and he rides away with him; or, if I send goods by a carrier, and he carries them away; these are no larcenies. [2] But if wine, and takes away part thereof, or if he carries it to the place appointed, and afterwards takes away the whole, these are larcenies: [3] for here the animus furandi [intent to steal] is manifest; since in the first case he had otherwise no inducement to open the goods, and in the second the trust was determined, the delivery having taken its effect. But bare non-delivery shall not of course be intended to arise from a felonious design; since that may happen from a variety of other accidents. Neither by the common law was it larceny in any servant to run away with the goods committed to him to keep, but only a breach of civil trust. But by statute 33 Hen. VI. c. 1. the servants of persons deceased, accused of embezzling their master’s goods, may by writ out of chancery (issued by the advice of the chief justices and chief baron, or any two of them) and proclamation made thereupon, be summoned to appear personally in the court of king’s bench, to answer their master’s executors in any civil suit for such goods; and shall, on default of appearance, be attainted of felony. And by statute 21 Hen. VIII. c. 7. if any servant embezzles his master’s goods to the value of forty shillings, it is made felony; except in apprentices, and servants under eighteen years old. But if he had not the possession, but only the care and oversight of the goods, as the butler of plate, the shepherd of sheep, and the like, the embezzling of them is felony at common law. [4] So if a guest robs his inn or tavern of a piece of plate, it is larceny; for he has not the possession delivered to him, but merely the use: [5] and so it is declared to be by statute 3 & 4 W. & M. c. 9. if a lodger runs away with the goods from his ready furnished lodging. Under some circumstances also a man maybe guilty of felony in taking his own goods: as if he steals them from a pawnbroker, or any one to whom he has delivered and entrusted them, with intent to charge such bailee with the value; or if he robs his own messenger on the road, with intent of charge the hundred with the loss according to the statute of Winchester. [6] 

              2. THERE must not only be a taking, but a carrying away: cepit et asportavit [taking and carrying away] was the old law-latin. A bare removal from the place in which he found the goods, though the thief does not quite make off with them, is a sufficient asportation, or carrying away. As if a man be leading another’s horse out of a close, and be inn, has removed them from his chamber down stairs; these have been adjudged sufficient carryings away, to constitute a larceny. [7] Or if a thief, intending to steal plate, takes it out of a chest in which it was, and lays it down upon the floor, but is surprised before he can make his escape with it; this is larceny. [8] 

              3. THIS taking, and carrying away, must also be felonious; that is, done animo furandi : or, as the civil law expresses it, lucri causa [for gain’s sake]. [9] This requisite, besides excusing those who labor under incapacities of mind or will, (of whom we spoke sufficiently at the entrance of this book [10]) indemnifies also mere trespassers, and other petty offenders. As if a servant takes his master’s horse, without his knowledge, and brings him home again: if a neighbor takes another’s plow, that is left in the field, and uses it upon his own land, and then returns it: if, under color of arrear of rent, where none is due, I distrain another’s cattle, or seize them: all these are misdemeanors and trespasses, but no felonies. [11] The ordinary discovery of a felonious intent is where the party does it clandestinely, or being charged with the facts, denies it. But this is by no means the only criterion of criminality: for in cases that may amount to larceny the variety of circumstances is so great, and the complications thereof so mingled, that it is impossible to recount all those, which may evidence a felonious intent, of animum furandi : wherefore they must be left to the due and attentive consideration of the court and jury.

              4. THIS felonious taking and carrying away must be of the personal goods of another: for if they are things real, or favor of the realty, larceny at the common law cannot be committed of them. Lands, tenements, and hereditaments (either corporeal or incorporeal) cannot in their nature be taken and carried away. And of things likewise that adhere to the freehold, as corn, grass, trees, and the like, or lead upon a house, no larceny could be committed by the rules or the common law; but the severance of them was, and in many things is still, merely a trespass: which depended on a subtlety in the legal notions of our ancestors. These things were parcel of the real estate; and therefore, while they continued so, could not by any possibility be the subject of theft, being absolutely fixed and immovable. [12] And if they were severed by violence, so as to be changed into moveables; and at the same time, by one and the same continued act, carried off by the person who severed them; they could never be said to be taken from the proprietor, in this their newly acquired state of mobility (which is essential to the nature of larceny) being never, as such, in the actual or constructive possession of any one, but of him who committed the trespass. He could not in strictness be said to have taken what at that time were the personal goods of another, since the very act of taking was what turned them into personal goods. But if the thief fevers them at one time, whereby the trespass ins completed, and they are converted into personal chattels, in the constructive possession of him on whose soil they are left or laid; and comes again at another time, when they are so turned into personalty, and takes them away; it is larceny: and so it is, if the owner, or any one else, has severed them. [13] And now, by the statute 4 Geo II. c. 32. to steal, or fever with intent to steal, any lead or iron fixed to a house, or in any court or garden thereunto belonging, is made felony, liable to transportation for seven years: and to steal underwood or hedges, and the like, to rob orchards or gardens of fruit growing therein, to steal or otherwise destroy any turnips or the roots of madder when growing, are by the statutes 43 Eliz. c. 7. 15 Car. II. c. 2. 23. Geo. II. c. 26. and 31 Geo. II. c. 35. punishable criminally, by whipping, small fines, imprisonment, and satisfaction to the party wronged, according to the nature of the offense. Moreover, the stealing by night of any trees, or of any roots, shrubs, or plants to the value of 5s, is by statute 6 Geo. III. c. 36. made felony in the principals, aiders, and abettors, and in the purchasers thereof knowing the same to be stolen: and by statute 6 Geo. III. c. 48. the stealing of any timber trees therein specified, [14] and of any root, shrub, or plant, by day or night, is liable to pecuniary penalties for the two first offenses, and for the third is constituted a felony liable to transportation for seven years. Stealing are out of mines is also no larceny, upon the same principle of adherence to the freehold; with an exception only to mines of black lead, the stealing of are out of which is felony without benefit of clergy by statute 25 Geo. II. c. 10. Upon nearly the same principle the stealing of writings relating to a real estate is no felony, but a trespass: [15] because they concern the land, or (according to our technical language) savor of the realty, and are considered as part of it by the law; so that they descend to the heir together with the land which they concern. [16] 

              BONDS, bills, and notes, which concern mere choses in action, were also at the common law held not to be such goods whereof larceny might be committed; being of no intrinsic value, [17] and not importing any property in the possession of the person from whom they are taken. But by the statute 2 Geo. II. c. 25. they are now put upon the same footing, with respect to larcenies, as the money they were meant to secure. And, by statute 7 Geo. III. c. 50. if any officer or servant of the post-office shall secrete, embezzle, or destroy any letter or packet, containing any bank note or other valuable paper particularly specified in the act, or shall steal the same out of any letter of packet, he shall be guilty of felony without benefit of clergy. Or, if he shall destroy any letter or packet with which he has received money for the postage, or shall advance the rate of postage on any letter or packet sent by the post, and shall secrete the money received by such advancement, he shall be guilty of single felony. larceny also could not at common law be committed of treasure-trove, or wreck, till seized by the king or him who has the franchise; for till such seizure no one has a determinate property therein. But by statute 26 Geo. II. c. 19. plundering, or stealing from, any ship in distress (whether wreck or no wreck) is felony without benefit of clergy: in like manner as, by the civil law, [18] this inhumanity is also punished in the same degree as the most atrocious theft.

              LARCENY also cannot be committed of such animals, in which there is no property either absolute or qualified; as of beasts that are ferae naturae [of wild nature], and unreclaimed such as deer, hares, and conies, in a forest, chase, or warren; fish in an open river or pond; or wild fowls at their natural liberty. [19] But if they are reclaimed or confined, and may serve for food, it is otherwise, even at common law: for of deer so enclosed in a park that they may be taken at pleasure, fish in a trunk, and pheasants or partridges in a mew, larceny may be committed. [20] And now, by statute 9 Geo. I. c. 22. to kill or steal any deer in a forest, or other place, enclosed; to rob a warren; or to steal fish from a river or pond, being in this last case armed and disguised; these are felonies without benefit of clergy. And by statute 13 Car. II. c. 10. to steal deer in any forest, though unenclosed, is a forfeiture of 20l. for the first offense, and by statute 10 Geo. II. c. 32. seven years transportation for the second offense: which punishment is also inflicted for the first offense upon such as come to hunt there armed with offensive weapons. Also by statute 5 Geo. III. c. 14. the penalty of transportation for seven years is inflicted on persons stealing or taking fish in any water within a park, paddock, orchard, or yard; and on the receivers, aiders, and abettors: and the like punishment, or whipping, fine, or imprisonment, is provided for the taking or killing of conies [21] in open warrens. And a forfeiture of five pounds to the owner of the fishery is made payable by persons taking or destroying (or attempting so to do) any fish in any river or other water within any enclosed ground being private property. Stealing hawks, in disobedience to the rules prescribed by the statute 37 Edw. III. c. 19. is also felony. [22] It is also said, [23] that, if swans be lawfully marked, it is felony to steal them, though at large in a public river; and that it is likewise felony to steal them, though unmarked, if in any private river or pond: otherwise it is only a trespass. But, of all valuable domestic animals, as horses, and of all animals domitae naturae [of tame nature], which serve for food, as swine, sheep, poultry, and the like larceny may be committed; and also of the flesh of such as are ferae naturae, when killed. [24] As to those animals, which do not serve for food, and which therefore the law holds to have no intrinsic value, as dogs of all sorts, and other creatures kept for whim and pleasure, though a man may have a base property therein, and maintain a civil action for the loss of them, [25] yet they are not of such estimation, as that the crime of stealing them amounts to larceny. [26] 

              NOTWITHSTANDING however that no larceny can be committed, unless there be some property in the thing taken, and an owner; yet, if the owner be unknown, provided there be a property, it is larceny to steal it; and an indictment will lie, for the goods of a person unknown. [27] In like manner as, among the Romans, [28] the lex Hostilia de furtis [Hostilian law of theft] provided, that a prosecution for theft might be carried on without the intervention of a grave; which is the property of those, whoever they were, that buried the deceased: but stealing the corpse itself, which has no owner, (though a matter of great indecency) is no felony, unless some of the gravecloths be stolen with it. [29] Very different from the law of the Franks, which seems to have respected both as equal offenses; when it directed that a person, who had dug a corpse out of the ground in order to strip it, should be banished from society, and no one suffered to relieve his wants, till the relations of the deceased consented to his readmission. [30] 

              HAVING thus considered the general nature of simple larceny, I come next to treat of its punishment. Theft, by the Jewish law, was only punished with a pecuniary fine, and satisfaction to the party injured. [31] And in the civil law, till some very late constitutions, we never find the punishment capital. The late of Draco at Athens punished it with death: but his laws were said to be written in blood; and Solon afterwards changed the penalty to a pecuniary mulct, And so the Attic laws in general continued; [32] except that once, in a time of dearth, it was made capital to break into a garden, and steal figs: but this law, and the informers against the offense, grew so odious, that from them all malicious informers were styled sycophants; a name, which we have much perverted from its original meaning. From these examples, as well as the reason of the thing, many learned and scrupulous men have questioned the propriety, if not lawfulness, of inflicting capital punishment for simple theft. [33] And certainly the natural punishment for injuries to property seems to be the loss of the offender’s own property: which ought to be universally the case, were all men’s fortunes equal. But as those, who have no property themselves, are generally the most ready to attack the property of others, it has been found necessary instead of a pecuniary to substitute a corporal punishment: yet how far this corporal punishment ought to extend, is what has occasioned the doubt. Sir Thomas More, [34] and the marquis Beccaria, [35] at the distance of more than two centuries, have very sensibly proposed that kind of corporal punishment, which approaches the nearest to a pecuniary satisfaction; viz. a temporary imprisonment, with an obligation to labor, first for the party robbed, and afterwards for the public, in works of the most slavish kind: in order to oblige the offender to repair, by his industry and diligence, the depredations he has committed upon private property and public order. But, notwithstanding all the remonstrances of speculative politicians and moralists, the punishment of theft still continues, throughout the greatest part of Europe, to be capital: and Pufendorf, [36] together with Sir Matthew Hale [37] are of opinion that this must always be referred to the prudence of the legislature; who are to judge, say they, when crimes are become so enormous as to require such sanguinary restrictions. [38] Yet both these writers agree, that such punishment should be cautiously inflicted, and never without the utmost necessity.

              OUR ancient Saxon laws nominally punished theft with death, if above the value of twelvepence: but the criminal was permitted to redeem his life by a pecuniary ransom; as, among their ancestors the Germans, by a stated number of cattle. [39] But in the ninth year of Henry the first, this power of redemption was taken away, and all persons guilty of larceny above the value of twelvepence were directed to be hanged; which law continues in force to this day. [40] For though the inferior species of theft, or petit larceny, is only punished by whipping at common law, [41] or by statute 4 Geo. I. c. 11. may be extended to transportation for seven years, yet the punishment of grand larceny, or the stealing above the value of twelvepence, (which sum was the standard in the time of king Athelstan, eight hundred years ago) is at common law regularly death. Which, considering the great intermediate alteration in the price or denomination of money, is undoubtedly a very rigorous constitution; and made Sir Henry Spelman (above a century since, when money was at twice its present rate) complain, that while everything else was risen in its nominal value, and become dearer, the life of man had continually grown cheaper. [42] It is true, that the mercy of juries will often make them strain a point, and bring in larceny to be under the value of twelvepence, when it is really of much greater value: but this is a kind of pious perjury, and does not at all excuse our common law in this respect from the imputation of severity, but rather strongly confesses, the charge. It is likewise true, that by the merciful extensions of the benefit of clergy by our modern statute law, a person who commits a simple larceny to the value of thirteen pence or thirteen hundred pounds, though guilty of a capital offense, shall be excused the pains of death: but this is only for the first offense. And in many cases of simple larceny the benefit of clergy is taken away by statute: as from horsestealing; [43] taking woolen cloth from off the tenters, [44] or linen from the place of manufacture; [45] stealing sheep or other cattle specified in the acts [46] thests on navigable rivers above the value of forty shillings; [47] plundering vessels in distress, or that have suffered shipwreck; [48] stealing letters sent by the post; [49] and also stealing deer, hares, and conies under the peculiar circumstances mentioned in the Waltham black act. [50] Which additional severity is owing to the great malice and mischief of the theft in some of these instances; and, in others, to the difficulties men would otherwise lie under to preserve those goods, which are so easily carried off. Upon which last principle the Roman law punished more severely than other thieves the abigei, or stealers of cattle; [51] and the balnearii, or such as stole the clothes of persons who were washing in the public baths: [52] both which constitutions seem to be borrowed from the laws of Athens. [53] And so too the ancient Goths punished with unrelenting severity thefts of cattle, or of corn that was reaped and left in the field: such kind of property (which no human industry can sufficiently guard) being esteemed under the peculiar custody of heaven. [54] And thus much for the offense of simple larceny.

              MIXED, or compound larceny is such as has all the properties of the former, but is accompanied with one of, or both, the aggravations of a taking from one’s house or person. First therefore of larceny from the house, and then of larceny from the person.

              1. LARCENY from the house, though it seems (from the considerations mentioned in the preceding chapter [55]) to have a higher degree of guilt than simple larceny, yet is not at all distinguished from the other at common law: [56] unless where it is accompanied with the circumstance of breaking the house by night; and then we have seen that it falls under another description, viz. that of burglary. But now by several acts of parliament (the history of which is very ingeniously deduced by a learned modern wrier, [57] who has shown them to have gradually arisen from our improvements in trade and opulence) the benefit of clergy is taken from larcenies committed in an house in almost every instance. [58] The multiplicity of which acts are apt to create some confusion; but upon comparing them diligently we may collect, that the benefit of clergy is denied upon the following domestic aggravations of larceny; viz. 1. In all larcenies above the value of twelvepence, from a church, or from a dwelling-house, or booth, any person being therein. 2. In all larcenies to the value of 5 s. committed by breaking the dwelling-house, though no person be therein. 3. In all larcenies to the value of 40 s. from a dwelling-house, or its outhouses, without breaking in, and whether any person be therein or no. 4 In all larcenies to the value of 5 s. from any shop, warehouse, [59] coachhouse, or stable; whether the same be broken open or not, and whether any person be therein or no. In all these cases, whether happening by day or by night, the benefit of clergy is taken away from the offenders.

              2. LARCENY from the person is either by privately stealing; or by open and violent assault, which is usually called robbery.

              THE offense of privately stealing from a man’s person, as by picking his pocket or the like, without his knowledge, was debarred of the benefit of clergy, so early as by the statute 8 Eliz. c. 14. But then it must be such a larceny, as stands in need of the benefit of clergy, viz. of above the value of twelvepence; else the offender shall not have judgment of death. For the statute creates no new offense; but only takes away the benefit of clergy, which was a matter of grace, and leaves the thief to the regular judgment of the ancient law. [60] This severity (for a most severe law it certainly is) seems to be owing to the ease with which such offenses are committed, and the difficulty of property, in the manual occupation or corporal possession of the owner, which was an offense even in a state of nature. And therefore the saccularii, or cutpurses [purse snatchers], were more severely punished than common thieves by the Roman and Athenian laws. [61] 

              OPEN and violent larceny from the person, or robbery, the rapina of the civilians, is the felonious and forcible taking, from the person of another, of goods or money to any value, by putting him in fear. [62] 1. There must be a taking, otherwise it is no robbery. A mere attempt to rob was indeed held to be felony, so late as Henry the fourth’s time: [63] but afterwards it was taken to be only a misdemeanor, and punishable with fine and imprisonment; till the statute 7 Geo. II. c. 21. which makes it a felony transportable for seven years. If the thief, having once taken a purse, returns it, still it is a robbery: and so it is whether the taking be strictly from the person of another, or in his presence only; as where a robber by menaces and violence puts a man in fear, and drives away his sheep of his cattle before his face. [64] 2. It is immaterial of what value the thing taken is: a penny as well as a pound, thus forcibly extorted, makes a robbery. [65] 3. Lastly, the taking must be by force, or a previous putting in fear; which makes the violation of the person more atrocious than privately stealing. For, according to the maxim of the civil law, [66] ” qui vi rapuit, fur improbior esse videtur “ [“he who takes by force is the more iniquitous thief”]. This previous putting in fear is the criterion that distinguishes robbery from other larcenies. For if one privately steals sixpence from the person of another, and afterwards keeps it by putting him in fear, this is no robbery, for the fear is subsequent: [67] neither is it capital, as privately stealing, being under the value of twelvepence. Yet this putting in fear does not imply, that any great degree of terror or affright in the party robbed is necessary to constitute a robbery: it is sufficient that so much force, or threatening by work or gesture, be used, as might create an apprehension of danger, or oblige a man to part with his property without or against his consent. [68] Thus, if a man be knocked down without previous warning, and stripped of his property while senseless, though strictly he cannot be said to be put in fear, yet this is undoubtedly a robbery. Or, if a person with a sword drawn begs an alms, and I give it him through mistrust and apprehension of violence, this is a felonious robbery. [69] So if, under a pretense of sale, a man forcibly extorts money from another, neither shall this subterfuge avail him. But it is doubted, [70] whether the forcing a higgler, or other chapman, to sell his wares, and giving him the full value of them, amounts to so heinous a crime as robbery.

              THIS species of larceny is debarred of the benefit of clergy by statute 23 Hen. VIII. c. 1. and other subsequent statutes; not indeed in general, but only when committed in or near the king’s highway. A robbery therefore in a distant field, or footpath, was not punished with death; [71] but was open to the benefit of clergy, till the statute 3 & 4 W. & M. c. 9. which takes away clergy from robbery wheresoever committed.

              II. MALICIOUS mischief, or damage, is the next species of injury to private property, which the law considers as a public crime. This is such as is done, not animo furandi, or with an intent of gaining by another’s loss; which is some, though a weak, excuse: but either out of a spirit of wanton cruelty, or black and diabolical revenge. In which it bears a near relation to the crime of arson; for as that affects the habitation, so this does the other property, of individuals. And therefore any damage arising from this mischievous disposition, though only a trespass at common law, is now by a multitude of statutes made penal in the highest degree. Of these I shall extract the contents in order of time.

              AND, first, by statute 22 Hen. VIII. c. 11. perversely and maliciously to cut down or destroy the powdike [marsh], in the fens of Norfolk and Ely, is felony. By statute 43 Eliz. c. 13. (for preventing rapine on the northern borders) to burn any barn or stack of corn or grain; or to prey, or make spoil, of the persons or goods of the subject upon deadly feud, in the four northern counties of Northumberland, Westmorland, Cumberland, and Durham; or to give or take any money or contribution, there called blackmail, to secure such goods from rapine; is felony without benefit of clergy. By statute 22 & 23 Car. II. c. 7. to burn any ricks or stacks of corn, hay, or grain, barns, houses, buildings, or kilns; or maliciously, unlawfully, and willingly to kill any horses, sheep, or other cattle, in the night time, is felony; but the offender may make his election to be transported for seven years: and to main or hurt such cattle is a trespass, for which treble damages shall be recovered. By statute 1 Ann. St. 2. c. 9. captains and mariners belonging to ships, and destroying the same, to the prejudice of the owners, (and by 4 Geo. I, c. 48. maliciously to set on fire any underwood, wood, or coppice, is made single felony. By statute 6 Geo. I. c. 23. the wilful and malicious tearing, cutting, spoiling, burning, or defacing of the garments or clothes of any person passing in the streets or highways, is felony. This was occasioned by the insolence of certain weavers and others; who, upon the introduction of some Indian fashions prejudicial to their own manufactures, made it their practice to cast aqua fortis in the streets upon such as wore them. By statute 9 Geo. I. c. 22. commonly called the Waltham black act, occasioned by the devastations committed in Epping forest, near Waltham in Essex, by persons in disguise or with their faces blacked; (who seem to have resembled the Roberdsmen, or followers of Robert Hood, that in the reign of Richard the first committed great outrages on the borders of England and Scotland [72]); by this black act, I say, which has in part been mentioned under the several heads of riots, mayhem, and larceny, it is farther enacted, that unlawfully and maliciously to set fire to any house, barn, or outhouse, or to any hovel, cock, mow, or stack of corn, straw, hay, or wood; or to break down the head of any fishpond, whereby the fish shall be lost; or to kill, maim, or wound any cattle; or to cut down, or destroy, any trees planted in an avenue, or growing in a garden, orchard, or plantation, for ornament, shelter, or profit; all these malicious acts are felonies without benefit of clergy: and the hundred shall be chargeable for the damages, unless the offender be convicted. In like manner by the Roman law to cut down trees, and especially vines, was punished in the same degree as robbery. [73] By statutes 6 Geo. II. c. 37. and 10 Geo. II. c. 32. it is also made felony without the benefit of clergy, maliciously to cut down any river of sea bank, whereby lands may be overflowed; or to cut any hop-binds growing in a plantation of hops, or wilfully and maliciously to let fire to any mine or delph [mine] of coal. By statute 28 Geo. II. c. 19 to set fire to any goss, furze, or fern, growing in any forest or chase, is subject to a fine of five pounds. And by statute 6 Geo. III. c. 36 & 48. wilfully to spoil or destroy any timber or other trees, roots, shrubs, or plants, is for the two first offenses liable to pecuniary penalties; and for the third if in the day time, and even for the first if at night, the offender shall be guilty of felony, and liable to transportation for seven years. And these are the punishments of malicious mischief.

              III. FORGERY, or the crimen falsi, is an offense, which was punished by the civil law with deportation or banishment, and sometimes with death. [74] It may with us be defined (at common law) to be, “the fraudulent making or alteration of a writing to the prejudice of another man’s right:” for which the offender may suffer fine, imprisonment, and pillory. And also by a variety of statutes, a more severe punishment is inflicted on the offender in many particular cases, which are so multiplied of late as almost to become general. I shall mention the principal instances.

              BY statute 5 Eliz. c. 14. 50 forge or make, or knowingly to publish or give in evidence, any forged deed, court roll, or will, with intent to affect the right of real property, either freehold or copyhold, is punished by a forfeiture to the party grieved of double costs and damages; by standing in the pillory, and having both his ears cut off, and his nostrils slit, and seared; by forfeiture to the crown of the profits of his lands, and by perpetual imprisonment. For any forgery relating to a term of years, or annuity, bond, obligation, acquittance, release, or discharge of any debt or demand of any personal chattels, the same forfeiture is given to the party grieved; and on the offender is inflicted the pillory, loss of one of his ears, and half a year’s imprisonment: the second offense in both cases being felony without benefit of clergy.

              BESIDES this general act, a multitude of others, since the revolution, (when paper credit was first established) have inflicted capital punishment on the forging or altering of bank bills or notes, or other securieties; [75] of bills of credit issued from the exchequer; [76] of south sea bonds, etc; [77] of lottery orders; [78] of army or navy debentures; [79] of East India bonds; [80] of writings under seal of the London, or royal exchange, assurance; [81] of a letter of attorney or other power to receive or transfer stock or annuities, or for the personating a proprietor thereof, to receive or transfer such annuities, stock, or dividents: [82] to which ma be added, though not strictly reducible to this head, the counterfeiting of mediterranean passes, under the hands of the lords of the admiralty, to protect one from the piratical states of Barbary; [83] the forging or imitating any stamps to defraud the stamp office; [84] and the forging any marriage register or license: [85] all which are by distinct acts of parliament made felonies without benefit of clergy. And by statute 31 Geo. II. c. 32. forging or counterfeiting any stamp or mark to denote the standard of gold and silver plate, and certain other offenses of the like tendency, are made felony, but not without benefit of clergy.

              THERE are also two other general laws, with regard to forgery; the one 2 Geo. II. c. 35. whereby the first offense in forging or publishing any forged deed, will, writing obligatory, bill of exchange, promissory note, endorsement or assignment thereof, or any acquittance or receipt for money or goods, with intention to defraud any person, is made felony without benefit of clergy. And by statute 7 Geo. II. c. 22. it is equally penal to forge or utter a counterfeit acceptance of a bill of exchange, or the number of any accountable receipt for any note, bill, or any other security for money; or any warrant or order for the payment of money, or delivery of goods. So that, I believe, through the number of these general and special provisions, there is now hardly a case possible to be conceived, wherein forgery, that tends to defraud, whether in the name of a real or fictitious person, [86] is not made a capital crime.

              THESE are the principal infringements of the rights of property; which were the last species of offenses against individuals or private subjects, which the method of our distribution has led us to consider. We have before examined the nature of all offenses against the public, or commonwealth; against the king or supreme magistrate, the father and protector of that community; against the universal law of all civilized nations; together with some of the more atrocious offenses, of publicly pernicious consequence, against God and his holy religion. And these several heads comprehend the whole circle of crimes and misdemeanors, with the punishment annexed to each, that are cognizable by the laws of England.
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              [IV-248]

              CHAPTER THE EIGHTEENTH.

                Of the Means of Preventing Offenses↩

              WE are now arrived at the fifth general branch or head, under which I proposed to consider the subject of this book of our commentaries; viz. the means of preventing the commission of crimes and misdemeanors. And really it is an honor, and almost a singular one, to our English laws, that they furnish a title of this sort: since preventive justice is upon every principle, of reason, of humanity, and of sound policy, preferable in all respects to punishing justice; [1] the execution of which, though necessary, and in its consequences a species of mercy to the commonwealth, is always attended with many harsh and disagreeable circumstances.

              THIS preventive justice consists in obliging those persons, whom there is probable ground to suspect of future misbehavior, to stipulate with and to give full assurance to the public, that such offense as is apprehended shall not happen; by finding pledges or securities for keeping the peace, or for their good behavior. This requisition of sureties has been several times mentioned before, as part of the penalty inflicted upon such as have been guilty of certain gross misdemeanors: but there also it must be understood rather as a caution against the repetition of the offense, than any immediate pain or punishment. And indeed, if we consider all human punishments in a large and extended view, we shall find them all rather calculated to prevent future crimes, than to expiate the past: since, as was observed in a former chapter, [2] all punishments inflicted by temporal laws may be classed under three heads; such as tend to the amendment of the offender himself, or to deprive him of any power to do future mischief, or to deter others by his example: all of which conduce to one and the same end, of preventing future crimes, whether that be effected by amendment, disability, or example. But the caution, which we speak of at present, is such as is intended merely for prevention, without any crime actually committed by the party, but arising only from a probable suspicion, that some crime is intended or likely to happen; and consequently it is not meant as any degree of punishment, unless perhaps for a man’s imprudence in giving just ground of apprehension.

              By the Saxon constitution these sureties were always at hand, by means of king Alfred’s wise institution of decennaries or frankpledges; wherein, as has more than once been observed, [3] the whole neighborhood or tithing of freemen were mutually pledges for each others good behavior. But, this great and general security being now fallen into disuse and neglected, there has succeeded to it the method of making suspected persons find particular and special securities for their future conduct: of which we find mention in the laws of king Edward the confessor; [4] ” tradat fidejussores de pace et legalitate tuenda “ [“deliver sureties for peace and good behavior”]. Let us therefore consider, first, what this security is; next, who may take or demand it; and, lastly, how it may be discharged.

              1. THIS security consists in being bound, with one or more sureties, in a recognizance or obligation to the king, entered on record, and taken in some court or by some judicial officer; whereby the parties acknowledge themselves to be indebted to the crown in the sum required; (for instance 100£) with condition to be void and of none effect, if the party shall appear in court on such a day, and in the mean time shall keep the peace: either generally, towards the king, and all his liege people; or particularly also, with regard to the person who craves the security. Or, if it be for the good behavior, then on condition that he shall demean and behave himself well, (or be of good behavior) either generally or specially, for the time therein limited, as for one or more years, or for life. This recognizance, if taken by a justice of the peace, must be certified to the next sessions, in pursuance of the statute 3 Hen. VII. c. 1. and if the condition of such recognizance be broken, by any breach of the peace in the one case, or any misbehavior in the other, the recognizance becomes forfeited or absolute; and, being estreated or extracted (taken our from among the other records) and sent up to the exchequer, the party and his sureties, having now become the king’s absolute debtors, are sued for the several sums in which they are respectively bound.

              2. ANY justices of the peace, by virtue of their commission, or those who are ex officio [officially] conservators of the peace, as was mentioned in a former volume [5] may demand such security according to their own discretion: or it may be granted at the request of any subject, upon due cause shown, provided such demandant be under the king’s protection; for which reason it has been formerly doubted, whether Jews, Pagans, or persons convicted of a praemunire [forewarning], were entitled thereto. [6] Or, if the justice is averse to act, it may be granted by a mandatory writ, called a supplicavit [entreaty], issuing out of the court of king’s bench or chancery; which will compel the justice to act, as a ministerial and not as a judicial officer: and he must make a return to such writ, specifying his compliance, under his hand and seal. [7] But this writ is seldom used: for, when application is made to the superior courts, they usually take the recognizances there, under the directions of the statute 21 Jac. I. c. 8. And indeed a peer or peeress cannot be bound over in any other place, than the courts of king’s bench or chancery: though a justice of the peace has a power to require sureties of any other person, being compos mentis and under the degree of nobility, whether he be a fellow justice or other magistrate, or whether he be merely a private man. [8] Wives may demand it against their husbands; or husbands, if necessary, against their wives. [9] But feme-coverts, and infants under age, ought to find security by their friends only, and not to be bound themselves: for they are incapable of engaging themselves to answer any debt; which, as we observed, is the nature of these recognizances or acknowledgments.

              3. A RECOGNIZANCE may be discharged, either by the demise of the king, to whom the recognizance is made; or by the death of the principal party bound thereby, if not before forfeited; or by order of the court to which such recognizance is certified by the justices (as the quarter sessions, assizes, or king’s bench) if they see sufficient cause: or if he at whose request it was granted, if granted upon a private account, will release it, or does not make his appearance to pray that it may be continued. [10] 

              THUS far what has been said is applicable to both species of recognizances, for the peace, and for the good behavior; de pace, et legalitate, tuenda, as expressed in the laws of king Edward. But as these two species of securities are in some respects different, especially as to the cause of granting, or the means of forfeiting them; I shall now consider them separately: and first, shall show for what cause such a recognizance, with sureties for the peace, is grantable; and then, how it may be forfeited.

              1. ANY justice of the peace may, ex officio [officially], bind all those to keep the peace, who in his peace, who in his presence make any affray; or threaten to kill or beat another; or contend together with hot and angry words; or go about with unusual weapons or attendance, to the terror of the people; and all such as he knows to be common barretors; and such as are brought before his by the constable for a breach of the peace in his presence; and all such persons, as, having been before bound to the peace, have broken it and forfeited their recognizances. [11] Also, wherever any private man has just cause to fear, that another will burn his house, or do him a corporal injury, by killing, imprisoning, or beating him; or that he will procure others so to do; he may demand surety of the peace against such person: and every justice of the peace is bound to grant it, if he who demands it will make oath, that he is actually under fear of death or bodily harm; and will show that he has just cause to be so, by reason of the other’s menaces, attempts, or having lain in wait for him; and will also farther swear, that he does not require such surety out of malice or for mere vexation. [12] This is called swearing the peace against another: and, if the party does not find such sureties, as the justice in his discretion shall require, he may immediately be committed till he does. [13] 

              2. SUCH recognizance for keeping the peace, when given, may be forfeited by any actual violence, or even an assault, or meance, to the person of him who demanded it, if it be a special recognizance: or, if the recognizance be general, by any unlawful action whatsoever, that either is or tends to a breach of the peace; or, more particularly, by any one of the many species of offenses which were mentioned as crimes against the public peace in the eleventh chapter of this book; or, by any private violence committed against any of his majesty’s subjects. But a bare trespass upon the lands or goods of another, which is a ground for a civil action, unless accompanied with a wilful breach of the peace, is no forfeiture of the recognizance. [14] Neither are mere reproachful words, as calling a man knave or liar, any breach of the peace, so as to forfeit one’s recognizance (being looked upon to be merely the effect of heat and passion) unless they amount to a challenge to fight. [15] 

              THE other species of recognizance, with sureties, is for the good abearance, or good behavior. This includes security for the peace, and somewhat more: we will therefore examine it in the same manner as the other.

              1. FIRST then, the justices are empowered by the statute 34 Edw III. c. 1. to bind over to the good behavior towards the king and his people, all them that be not of good fame, wherever they be found, to the intent that the people be not troubled nor endamaged, nor the peace diminished, nor merchants and others, passing by the highways of the realm, be disturbed nor put in the peril which may happen by such offenders. Under the general words of this expression, that be not of good fame, it is held that a man may be bound to his good behavior for causes of scandal, contra bonos mores [against good manners], as well as contra pacem [against the peace]; as, for haunting bawdy houses with women of bad fame; or for keeping such women in his own house; or for words tending to scandalize the government, or in abuse of the officers of justice, especially in the execution of their office. Thus also a justice may bind over all night-walkers; eaves-droppers; such as keep suspicious company, or are reported to be pilferers or robbers; such as sleep in the day, and wade on the night; common drunkards; whoremasters; the putative fathers of bastards; cheats; idle vagabonds; and other persons, whose misbehavior may reasonably bring them within the general words of the statute, of so great a latitude, as leaves much to be determined by the discretion of the magistrate himself. But, if he commits a man for want of sureties, he must express the cause thereof with convenient certainty; and take care that such cause be a good one. [16] 

              2. A RECOGNIZANCE for the good behavior may be forfeited by all the same means, as one for the security of the peace may be; and also by some others. As, by going armed with unusual attendance, to the terror of the people; by speaking words tending to sedition; or, by committing any of those acts of misbehavior, which the recognizance was intended to prevent. But not by barely giving fresh cause of suspicion of that which perhaps may never actually happen: [17] for, though it is just to compel suspected persons to give security to the public against misbehavior that is apprehended; yet it would be hard, upon such suspicion, without the proof of any actual crime, to punish them by a forfeiture of their recognizance.
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              [IV-255]

              CHAPTER THE NINETEENTH.

                Of Courts of a Criminal Jurisdiction↩

              THE sixth, and last, object of our inquiries will be the method of inflicting those punishments, which the law has annexed to particular offenses; and which I have constantly subjoined to the description of the crime itself. In the discussion of which I shall pursue much the same general method, that I followed in the preceding book, with regard to the redress of civil injuries: by, first, pointing out the several courts of criminal jurisdiction, wherein offenders may be prosecuted to punishment; and by, secondly, deducing down in their natural order, and explaining, the several proceedings therein.

              FIRST then, in reckoning up the several courts of criminal jurisdiction, I shall, as in the former case, begin with an account of such, as are of a public and general jurisdiction throughout the whole realm; and, afterwards, proceed to such, as are only of a private and special jurisdiction, and confined to some particular parts of the kingdom.

              I. IN our inquiries into the criminal courts of public and general jurisdiction, I must in one respect pursue a different order from that in which I considered the civil tribunals. For there, as the several courts had a gradual subordination to each other, the superior correcting and reforming the errors of the inferior, I thought it best to begin with the lowest, and so ascend gradually to the courts of appeal, or those of the most extensive powers. But as it is contrary to the genius and spirit of the law of England, to suffer any man to be tried twice for the same offense in a criminal way, especially if acquitted upon the first trial; therefore these criminal courts may be said to be all independent of each other: at least so far, as that the sentence of the lowest of them can never be controlled or reversed by the highest jurisdiction in the kingdom, unless for error in matter of law, apparent upon the face of the record; though sometimes causes may be removed from one to the other before trial. And therefore as, in these courts of criminal cognizance, there is not the same chain and dependence as in the others, I shall rank them according to their dignity, and begin with the highest of all; viz. 

              I. THE high court of parliament; which is the supreme court in the kingdom, not only for the making, but also for the execution, of laws; by the trial of great and enormous offenders, whether lords or commoners, in the method of parliamentary impeachment. As for acts of parliament to attaint particular persons of treason or felony, or to inflict pains and penalties, beyond or contrary to the common law, to serve a special purpose, I speak not of them; being to all intents and purposes new laws, made pro re nata [for the occasion], and by no means an execution of such as are already in being. But an impeachment before the lords by the commons of Great Britain, in parliament, is a prosecution of the already known and established law, and has been frequently put in practice; being a presentment to the most high and supreme court of criminal jurisdiction by the most solemn grand inquest of the whole kingdom. [1] A commoner cannot however be impeached before the lords for any capital offense, but only for high misdemeanors: [2] a peer may be impeached for any crime. And they usually (in case of an impeachment of a peer for treason) address the crown to appoint a lord high steward, for the greater dignity and regularity of their proceedings; which high steward was formerly elected by the peers themselves, though he was generally commissioned by the king; [3] but it has of late years been strenuously maintained, [4] that the appointment of a high steward in such cases is not indispensably necessary, but that the house may proceed without one. The articles of impeachment are a kind of bills of indictment, found by the house of commons, and afterwards tried by the lords; who are in cases of misdemeanors considered not only as their own peers, but as the peers of the whole nation. This is a custom derived to us from the constitution of the ancient Germans; who in their great councils sometimes tried capital accusations relating to the public: ” licet apud concilium accusare quoque, et discrimen capitis intendere.” [5] [“One may bring accusations before the council, and commence capital prosecutions."] And it has a peculiar propriety in the English constitution; which has much improved upon the ancient model imported hither from the continent.

              For, though in general the union of the legislative and judicial powers ought to be most carefully avoided, [6] yet it may happen that a subject, entrusted with the administration of public affairs, may infringe the rights of the people, and be guilty of such crimes, as the ordinary magistrate either dares not or cannot punish. Of these the representatives of the people, or house of commons, cannot properly judge; because their constituents are the parties injured: and can therefore only impeach. But before what court shall this impeachment be tried? Not before the ordinary tribunals, which would naturally be swayed by the authority of so powerful an accuser. Reason therefore will suggest, that this branch of the legislature, which represents the people, must bring its charge before the other branch, which consists of the nobility, who have neither the same interests, nor the same passions as popular assemblies. [7] This is a vast superiority, which the constitution of this island enjoys, over those of the Grecian or Roman republics; where the people were at the same time both judges and accusers. It is proper that the nobility should judge, to insure justice to the accused; as it is proper that the people should accuse, to insure justice to the commonwealth. And therefore, among other extraordinary circumstances attending the authority of this court, there is one of a very singular nature, which was insisted on by the house of commons in the case of the earl of Danby in the reign of Charles II; [8] and is now enacted by statute 12 & 13 W. III. c. 2. that no pardon under the great seal shall be pleadable to an impeachment by the commons of Great Britain in parliament. [9] 

              2. THE court of the lord high steward of Great Britain. [10] is a court instituted for the trial of peers, indicted for treason or felony, or for misprision of either [11] The office of this great magistrate is very ancient; and was formerly hereditary, or at least held for life, or dum bene se gesserit [during good behavior]: but now it is usually, and has been for many centuries parft, [12] granted pro hac vice [for this time] only; and it has been the constant practice (and therefore seems now to have become necessary) to grant it to a lord of parliament, else he is incapable to try such delinquent peer. [13] When such an indictment is therefore found by a grand jury of freeholders in the king’s bench, or at the assizes before the justices of oyer and terminer [hear and determine], it is to be removed by a writ of certiorari [notice given] into the court of the lord high steward, which only has power to determine it. A peer may plead a pardon before the court of king’s bench, and the judges have power to allow it; in order to prevent the trouble of appointing an high steward, merely for the purpose of receiving such plea. But he may not plead, in that inferior court, any other plea; as guilty, or not guilty, of the indictment; but only in this court: because, in consequence of such plea, it is possible that judgment of death might be awarded against him. The king therefore, in case a peer be indicted of treason, felony, or misprision, creates a lord high steward pro hac vice by commission under the great seal; which recites the indictment so found, and gives his grace power to receive and try it secundum legem et consuetudinem Angliae [according to the law and custom of England]. Then, when the indictment is regularly removed, by writ of certiorari, commanding the inferior court to certify it up to him, the lord high steward directs a precept to a sergeant at arms, to summon the lords to attend and try the indicted peer. This precept was formerly issued to summon only eighteen or twenty, selected from the body of the peers: then the number came to be indefinite; and the custom was, for the lord high steward to summon as many as he thought proper, (but of late years not less than twenty three [14]) and that those lords only should sit upon the trial: which threw a monstrous weight of power into the hands of the crown, and this its great officer, of selecting only such peers as the then predominant party should most approve of. And accordingly, when the earl of Clarendon fell into disgrace with Charles II, there was a design formed to prorogue the parliament, in order to try him by a select number of peers; it being doubted whether the whole house could be induced to fall in with the views of the court. [15] But now, by statute 7 W. III. c. 3. upon all trials of peers for treason or misprision, all the peers who have a right to sit and vote in parliament shall be summoned, at least twenty days before such trial, to appear and vote therein; and every lord appearing shall vote in the trail of such peer, first taking the oaths of allegiance and supremacy, and subscribing the declaration against popery.

              DURING the session of parliament the trial of an indicted peer is not properly in the court of the lord high steward, but before the court last-mentioned, of our lord the king in parliament. [16] It is true, a lord high steward is always appointed in that case, to regulate and add weight to the proceedings; but he is rather in the nature of a speaker pro tempore [temporary], or chairman of the peers are therein the judge of it; for the collective body of the peers are therein the judges both of law and fact, and the high steward has a vote with the rest, in right of his peerage. But in the court of the lord high steward, which is held in the recess of parliament, he is the sole judge in matters of law, as the lords triers are in matters of fact; and as they may not interfere with him in regulating the proceedings of the court, so he has no right to intermix with them in giving any vote upon the trial. [17] Therefore, upon the conviction and attainder of a peer for murder in full parliament, it has been held by the judges, [18] that in case the day appointed in the judgment for execution should lapse before execution done, a new time of execution may be appointed by either the high court of parliament, during its sitting, though no high steward be existing; or, in the recess of parliament, by the court of king’s bench, the record being removed into that court.

              IT has been a point of some controversy, whether the bishops have now a right to sit in the court of the lord high steward, to try indictments of treason and misprision. Some incline to imagine them included under the general words of the statute of king William, “all peers, who have a right to sit and vote in parliament:” but the expression had been much clearer, if it had been, “all lords,” and not, “all peers;” for though bishops, on account of the baronies annexed to their bishoprics, are clearly lords of parliament, yet, their blood not being ennobled, they are not universally allowed to be peers with the temporal nobility: and perhaps this word might be inserted purposely with a view to exclude them. However, there is no instance of their sitting on trials for capital offenses, even upon impeachments or indictments in full parliament, much less in the court we are now treating of; for indeed they usually voluntarily withdraw, but enter a protest declaring their right to stay. It is certain that, in the eleventh chapter of the constitutions of Clarendon, made in parliament 11 Hen. II. they are expressly excluded from sitting and voting in trials of life or limb: ” episcopi, sicut caeteri barones, debent interesse judiciis cum baronibus, quousque perveniatur ad diminutionem membrorum, vel ad mortem “ [“the bishops ought to be present at trials, as well as the other barons, unless they involve the loss of life or limb”]; and Becket’s quarrel with the king hereupon was not on account of the exception, (which was agreeable to the canon law) but of the general rule, that compelled the bishops to attend at all. And the determination of the house of lords in the earl of Danby’s case, [19] which has ever since been adhered to, is consonant to these constitutions; “that the lords spiritual have a right to stay and sit in court in capital cases, till the court proceeds to the vote of guilty, or not guilty.” It must be noted, that this resolution extends only to trials in full parliament: for to the court of the lord high steward (in which no vote can be given, but merely that of guilty or not guilty) no bishop, as such, ever was or could be summoned; and though the statute of king William regulates the proceedings in that court, as well as in the court of parliament, yet it never intended to new-model or alter its constitution; and consequently does not give the lords spiritual any right in cases of blood which they had not before. [20] And what makes their exclusion more reasonable, is, that they have no right to be tried themselves in the court of the lord high steward, [21] and therefore surely ought not to be judges there. For the privilege of being thus tried depends upon nobility of blood, rather than a seat in the house; as appears from the trials of popish lords, of lords under age, and (since the union) of the Scots nobility, though not in the number of the sixteen; and from the trials of females, such as the queen consort or dowager, and of all peeresses by birth; and peeresses by marriage also, unless they have, when dowagers, disparaged themselves by taking a commoner to their second husband.

              3. THE court of king’s bench, [22] concerning the nature of which we partly inquired in the preceding book, [23] was (we may remember) divided into a crown side, and a plea side. And on the crown side, or crown office, it takes cognizance of all criminal causes, from high treason down to the most trivial misdemeanor or breach of the peace. Into this court also indictments from all inferior courts may be removed by writ of certiorari, and tried either at bar, or at nisi prius [unless before], by a jury of the county out of which the indictment is brought. The judges of this court are the supreme coroners of the kingdom. And the court itself is the principal court of criminal jurisdiction (though the two former are of greater dignity) known to the laws of England. For which reason by the coming of the court of king’s bench into any county, (as it was removed to Oxford on account of the sickness in 1665) all former commissions of oyer and terminer, and general jail delivery, are at once absorbed and determined ipso facto : in the same manner as by the old Gothic and Saxon constitutions, ” jure vetusto obtinuit, quievisse omnia inferiora judicia, dicente jus rege.” [24] [“By long custom, all inferior courts of justice adjourn where the king administers justice."]

              INTO this court of king’s bench has reverted all that was good and salutary of the jurisdiction of the court of star-chamber, camera stellata : [25] which was a court of very ancient origin [26] but new-modeled by statutes 3 Hen. VII. c. 1. and 21 Hen. VIII. c. 20. consisting of diverse lords spiritual and temporal, being privy counselors, together with two judges of the courts of common law, without the intervention of any jury. Their jurisdiction extended legally over riots, perjury, misbehavior of sheriffs, and other notorious misdemeanors, contrary to the laws of the land. Yet this was afterwards (as lord Clarendon informs us [27]) stretched “to the asserting of all proclamations, and orders of state; to the vindicating of illegal commissions, and grants of monopolies; holding for honorable that which pleased, and for just that which profited, and becoming both a court of law to determine civil rights, and a court of revenue to enrich the treasury: the council table by proclamations enjoining to the people that which was not enjoined by the laws, and prohibiting that which was not prohibited; and the star-chamber, which consisted of the same persons in different rooms, censuring the breach and disobedience to those proclamations by very great fines, imprisonments, and corporal severities: so that any disrespect to any acts of state, or to the persons of statesmen was in no time more penal, and the foundations of right never more in danger to be destroyed.” For which reasons, it was finally abolished by statute 16 Car. I. c. 10. to the general joy of the whole nation. [28] 

              4. THE court of chivalry, [29] of which we also formerly spoke [30] as a military court, or court of honor, when held before the earl marshal only, is also a criminal court, when held before the lord high constable of England jointly with the earl marshal. And then it has jurisdiction over pleas of life and member, arising in matters of arms and deeds of war, as well out of the realm as within it. But the criminal, as well as civil part of its authority, is fallen into entire disuse: there having been no permanent high constable of England (but only pro hac vice at coronations and the like) since the attainder and execution of Stafford duke of Buckingham in the thirteenth year of Henry VIII; the authority and charge, both in war and peace, being deemed too ample for a subject: so ample, that when the chief justice Fineux was asked by king Henry the eighth, how far they extended, he declined answering; and said, the decision of that question belonged to the law of arms, and not to the law of England. [31] 

              5. THE high court of admiralty, [32] held before the lord high admiral of England, or his deputy, styled the judge of the admiralty, is not only a court of civil, but also of criminal, jurisdiction. This court has cognizance of all crimes and offenses committed either upon the sea, or on the coasts, out of the body or extent of any English county; and, by statute 15 Ric. II. c. 3. of death and mayhem happening in great ships being and hovering in the main stream of great rivers, below the bridges of the same rivers, which are then a sort of ports of havens; such as are the ports of London and Gloucester, though they lie at a great distance from the sea. But, as this court proceeded without jury, in a method much conformed to the civil law, the exercise of a criminal jurisdiction therein was contrary to the genius of the law of England; inasmuch as a man might be there deprived of his life by the opinion of a single judge, without the judgment of his peers. And besides, as innocent persons might thus fall a sacrifice to the caprice of a single man, so very gross offenders might, and did frequently, escape punishment: for the rule of the civil law is, how reasonably I shall not at present inquire, that no judgment of death can be given against offenders, without proof by two witnesses, or a confession of the fact by themselves. This was always a great offense to the English nation: and therefore in the eighth year of Henry VI a remedy was endeavored to be applied in parliament; but it miscarried for want of the royal assent. However, by the statute 28 Hen. VIII. c. 15. it was enacted, that these offenses should be tried by commissioners, nominated by the lord chancellor; namely, the admiral, or his deputy, and three or four more; (among whom two common law judges are constantly appointed, who in effect try all the prisoners) the indictment being first found by a grand jury of twelve men, and afterwards tried by another jury, as at common law: and that the course of proceedings should be according to the law of the land. This is now the only method of trying marine felonies in the court of admiralty: the judge of the admiralty still presiding therein, just as the lord mayor presides at the sessions in London.

              THESE five courts may be held in any part of the kingdom, and their jurisdiction extends over crimes that arise throughout the whole of it, from one end to the other. What fellow are also of a general nature, and universally diffused over the nation, but yet are of a local jurisdiction, and confined to particular districts. Of which species is,

              6. THE court of oyer and terminer, and general jail delivery: [33] which is held before the king’s commissioners, among whom are usually two judges of the courts at Westminster, twice in every year in every county of the kingdom; except the four northern ones, where it is held only once, and London and Middlesex wherein it is held eight times. This was slightly mentioned in the preceding book. [34] We then observed, that, at what is usually called the assizes, the judges sit by virtue of five several authorities: two of which, the commission of assize and its attendant jurisdiction of nisi prius, being principally of a civil nature, were then explained at large; to which I shall only add, that these justices have, by virtue of several statutes, a criminal jurisdiction also, in certain special cases. [35] The third, which is the commission of the peace, was also treated of in a former volume, [36] when we inquired into the nature and office of a justice of the peace. I shall only add, that all the justices of the peace of any county, wherein the assizes are held, are bound by law to attend them, or else are liable to a fine; in order to return recognizances, etc, and to assist the judges in such matters as lie within their knowledge and jurisdiction, and in which some of them have probably been concerned, by way of previous examination. But the fourth authority is the commission of oyer and terminer, [37] to hear and determine all treasons, felonies, and misdemeanors. This is directed to the judges and several others; but the judges only are of the quorum, so that the rest cannot act without them. The words of the commission are, “to inquire, hear, and determine.” So that by virtue of this commission they can only proceed upon an indictment found at the same assizes; for they must first inquire, by means of the grand jury or inquest, before they are empowered to hear and determine by the help of the petit jury. Therefore they have besides, fifthly, a commission of general jail delivery; [38] which empowers them to try and deliver every prisoner, who shall be in the jail when the judges arrive at the circuit town, whenever indicted, or for whatever crime committed. It was anciently the course to issue special writs of jail delivery for each particular prisoner, which were called the writs de bono et malo [of good and evil]: [39] but, these being found inconvenient and oppressive, a general commission for all the prisoners has long been established in their stead. So that, one way or other, the jails are cleared, and all offenders tried, punished, or delivered, twice in every year: a constitution of singular use and excellence. Sometimes also, upon urgent occasions, the king issues a special or extraordinary commission of oyer and terminer, and jail delivery, confined to those offenses which stand in need of immediate inquiry and punishment: upon which the course of proceeding is the same, as upon general and ordinary commissions. Formerly it was held, in pursuance of the statutes 8 Ric. II. c. 2. and 33 Hen. VIII. c. 4. that no judge or other lawyer could act in the commission of oyer and terminer, or in that of jail delivery, within his own county, where he was born or inhabited; in like manner as they are prohibited from being judges of assize and determining civil causes. But that local partiality, which the jealousy of our ancestors was careful to prevent, being judged less likely to operate in the trial of crimes and misdemeanors, than in matters of property and disputes between party and party, it was thought proper by the statute 12 Geo. II. c. 27. to allow any man to be a justice of oyer and terminer and general jail delivery within any county of England.

              7. THE court of general quarter sessions of the peace [40] is a court that must be held in every county once in every quarter of a year; which by statute 2 Hen. V. c. 4. is appointed to be in the first week after Michaelmas-day; the first week after the epiphany; the first week after the close of Easter; and in the week after the translation of saint Thomas a Becket, or the seventh of July. It is held before two or more justices of the peace, one of which must be of the quorum. The jurisdiction of this court by statute 34 Edw. III. c. 1. extends to the trying and determining all felonies and trespasses whatsoever: though they seldom, if ever, try any greater offense than small felonies within the benefit of clergy; their commission providing, that, if any case of difficulty arises, they shall not proceed to judgment, but in the presence of one of the justices of the courts of king’s bench or common pleas, or one of the judges of assize. And therefore murders, and other capital felonies, are usually remitted for a more solemn trial to the assizes. They cannot also try any new-created offense, without express power given them by the statute which creates it. [41] But there are many offenses, and particular matters, which by particular statutes belong properly to this jurisdiction, and ought to be prosecuted in this court: as, the smaller misdemeanors against the public or commonwealth, not amounting to felony; and especially offenses relating to the game, highways, alehouses, bastard children, the settlement and provision for the poor, vagrants, servants wages, apprentices, and popish recusants. [42] Some of these are proceeded upon by indictment; and others in a summary way by motion and order thereupon; which order may for the most part, unless guarded against by particular statutes, be removed into the court of king’s bench, by writ of certiorari facias, and be there either quashed or confirmed. The records or rolls of the sessions are committed to the custody of a special officer denominated the custos rotulorum [keeper of the rolls], who is always a justice of the quorum; and among them of the quorum (says Lambard [43]) a man for the most part especially picked out, either for wisdom, countenance, or credit. The nomination of the custos rotulorum (who is the principal civil officer in the county, as the lord lieutenant is the chief in military command) is by the king’s sign manual: and to him the nomination of the clerk of the peace belongs; which office he is expressly forbidden to sell for money. [44] 

              IN most corporation towns there are quarter sessions kept before justices of their own, within their respective limits: which have exactly the same authority as the general quarter sessions of the county, except in a very few instances; one of the most considerable of which is the matter of appeals from orders of removal of the poor, which, though they be from the orders of corporation justices, must be to the sessions of the county, by statute 8 & 9 W. III. c. 30. In both corporations and counties at large, there is sometimes kept a special or petty session, by a few justices, for dispatching smaller business in the neighborhood alehouses, passing the accounts of parish officers, and the like.

              8. THE sheriff’s tourn, [45] or rotation, is a court of record, held twice every year within a month after Easter and Michaelmas, before the sheriff, in different parts of the county; being indeed only the turn of the sheriff to keep a court-leet in each respective hundred. [46] this therefore is the great court-leet of the county, as the county court is the court-baron: for out of this, for the ease of the sheriff, was taken

              9. THE court-leet, or view of frankpledge, [47] which is a court of record, held once in the year and not oftener, [48] within a particular hundred, lordship, or manor, before the steward of the leet; being the king’s court granted by charter to the lords of those hundreds or manors. its original intent was to view the frank pledges, that is, the freemen within the liberty; who (we may remember [49]) according to the institution of the great Alfred, were all mutually pledges for the good behavior of each other. Besides this, the preservation of the peace, and the chastisement of diverse minute offenses against the public good, are the objects both of the court-leet and the sheriff’s tourn: which have exactly the same jurisdiction, one being only a larger species of the other; extending over more territory, but not over more causes. All freeholders within the precinct are obliged to attend them, and all persons commorant [residing] therein; which commorancy consists in usually lying there: a regulation, which owes its original to the laws of king Canute. [50] But persons under twelve and above sixty years old, peers, clergymen, women, and the king’s tenants in ancient demesne, are excused from attendance there: all others being bound to appear upon the jury, if required, and make their due presentments. It was also anciently the custom to summon all the king’s subjects, as they respectively grew to years of discretion and strength, to come to the court-leet, and there take the oath of allegiance to the king. The other general business of the leet and tourn, was to present by jury all crimes whatsoever that happened within their jurisdiction; and not only to present, but also to punish, all trivial misdemeanors, as all trivial debts were recoverable in the court-baron, and county court: justice, in these minuter matters of both kinds, being brought home to the doors of every man by our ancient constitution. Thus in the Gothic constitution, the haereda [heirs], which answered to our court-leet, ” de omnibus quidem cognoscit, non tamen de omnibus judicat “ [“takes cognizance of all offences, but does not give judgment in all”]. [51] The objects of their jurisdiction are therefore unavoidably very numerous: being such as in some degree, either less or more, affect the public weal, or good governance of the district in which they arise; from common nuisances and other material offenses against the king’s peace and public trade, down to eaves-dropping, waifs, and irregularities in public commons. But both the tourn and the leet have been for a long time in a declining way: a circumstance, owing in part to the discharge granted by the statute of Marlbridge, 52 Hen. III. c. 10. to all prelates, peers, and clergymen from their attendance upon these courts; which occasioned them to grow into disrepute. And hence it is that their business has for the most part gradually devolved upon the quarter sessions: which it is particularly directed to do in some cases by statute 1 Edw. IV. c. 2.

              10. THE court of the coroner [52] is also a court of record, to inquire, when any one dies in prison, or comes to a violent or sudden death, by what manner he came to his end. And this he is only entitled to do super visum corporis [on view of the body]. Of the coroner and his office we treated at large in a former volume, [53] among the public officers and ministers of the kingdom; and therefore shall not here repeat our inquiries: only mentioning his court, by way of regularity, among the criminal courts of the nation.

              11. THE court of the clerk of the market [54] is incident to every fair and market in the kingdom, to punish misdemeanors therein; as a court of pie poudre is, to determine all disputes relating to private or civil property. The object of this jurisdiction. [55] is principally the cognizance of weights and measures, to try whether they be according to the true standard thereof, or no: which standard was anciently committed to the custody of the bishop, who appointed some clerk under him to inspect the abuse of them more narrowly; and hence this officer, though now usually a layman, is called the clerk of the market. [56] If they be not according to the standard, then, besides the punishment of the party by fine, the weights and measures themselves ought to be burnt. This is the most inferior court of criminal jurisdiction in the kingdom; though the objects of its coercion were esteemed among the Romans of such importance to the public, that they were committed to the care of some of their most dignified magistrates, the curule aediles.

              II. THERE are a few other criminal courts of greater dignity than many of these, but of a more confined and partial jurisdiction; extending only to some particular places, which the royal favor, confirmed by act of parliament, has distinguished by the privilege of having peculiar courts of their own, for the punishment of crimes and misdemeanors arising within the bounds of their cognizance; These, not being universally dispersed, or of general use, as the former, but confined to one spot, as well as to a determinate species of causes, may be denominated private or special courts of criminal jurisdiction.

              I SPEAK not here of ecclesiastical courts; which punish spiritual fins, rather than temporal crimes, by penance, contrition, and excommunication, pro salute animae [for the good of the soul]: or, which is looked upon as equivalent to all the rest, by a sum of money to the officers of the court by way of commutation of penance. Of these we discoursed sufficiently in the preceding book. [57] I am now speaking of such courts as proceed according to the course of the common law; which is a stranger to such unaccountable barterings of public justice.

              1. AND, first, the court of the lord steward, treasurer, or comptroller of the king’s household [58] was instituted by statute 3 Hen. VII. c. 14. to inquire of felony by any of the king’s sworn servants, in the check roll of the household, under the degree of a lord, in confederating, compassing, conspiring, and imagining the death or destruction of the king, or any lord or other of his majesty’s privy council, or the lord steward, treasurer, or comptroller of the king’s house. The inquiry, and trail thereupon, must be by a jury according to the course of the common law, consisting of twelve fad men (that is, sober and discreet persons) of the king’s household.

              2. THE court of the lord steward of the king’s household, or (in his absence) of the treasurer, comptroller, and steward of the marshalsea, [59] was created by statute 33 Hen. VIII. c. 12. with a jurisdiction to inquire of, hear, and determine, all treasons, misprisions of treason, murders, manslaughters, bloodshed, and other malicious strikings; whereby blood shall be shed in any of the palaces and houses of the king, or in any other house where the royal person shall abide. The proceedings are also by jury, both a grant and a petit one, as at common law, taken out of the officers and sworn servants of the king’s household. The form and solemnity of the process, particularly with regard to the execution of the sentence for cutting off the hand, which is part of the punishment for shedding blood in the king’s court, is very minutely set forth in the said statute 33 Hen. VIII. and the several offices of the servants so the household in and about such execution are described; from the sergeant of the wood-yard, who furnishes the chopping-block, to the sergeant farrier, who brings hot irons to sear the stump.

              3. As in the preceding book [60] we mentioned the courts of the two universities, or their chancellor’s courts, for the redress of civil injuries; it will not be improper now to add a short work concerning the jurisdiction of their criminal courts, which is equally large and extensive. The chancellor’s court of Oxford (with which university the author has been chiefly conversant, though probably that of Cambridge has also a similar jurisdiction) has authority to determine all causes of property, wherein a privileged person is one of the parties, except only causes of freehold; and also all criminal offenses or misdemeanors, under the degree of treason, felony, or mayhem. The prohibition of meddling with freehold still continues: but the trial of treason, felony, and mayhem, by a particular charter is committed to the university jurisdiction in another court, namely, the court of the lord high steward of the university.

              FOR by the charter of 7 Jun. 2 Hen. IV. (confirmed, among the rest, by the statute 13 Eliz. c. 29.) cognizance is granted to the university of Oxford of all indictments of treasons, insurrections, felony, and mayhem, which shall be found in any of the king’s courts against a scholar or privileged person; and they are to be tried before the high steward of the university, or his deputy, who is to be nominated by the chancellor of the university for the time being. But, when his office is called forth into action, such high steward must be approved by the lord high chancellor of England; and a special commission under the great seal is given to him, and others, to try the indictment then depending, according to the law of the land and the privileges of the said university. When therefore an indictment is found at the assizes, or elsewhere, against any scholar of the university, or other privileged person, the vice-chancellor may claim the cognizance of it; and (when claimed in due time and manner) it ought to be allowed him by the judges of assize: and then it comes to be tried in the high steward’s court. But the indictment must first be found by a grand jury, and then the cognizance claimed: for I take it that the high steward cannot proceed originally ad inquirendum [to inquire]; but only, after inquest in the common law courts, ad audiendum et determinandum [to hear and determine]. Much in the same manner, as, when a peer is to be tried in the court of the lord high steward of Grear Britain, the indictment must first be found at the assizes, or in the court of king’s bench, and then (in consequence of a writ of certiorari) transmitted to be finally heard and determined before his grace the lord high steward and the peers.

              WHEN the cognizance is so allowed, if the offense be inter minora crimina [among lesser crimes], or a misdemeanor only, it is tried in the chancellor’s court by the ordinary judge. But if it be for treason, felony, or mayhem, it is then, and then only, to be determined before the high steward, under the king’s special commission to try the same. The process of the trial is this. The high steward issues one precept to the sheriff of the county, who thereupon returns a panel of eighteen freeholders; and another precept to the bedells [officers] of the university, who thereupon return a panel of eighteen matriculated laymen, ” laicos privilegio universitatis gaudentes “ [“laymen enjoying university privilege”]: and by a jury formed de medietate, half of freeholders, and half of matriculated persons, is the indictment to be tried; that in the guildhall of the city of Oxford. And if execution be necessary to be awarded, in consequence of finding the party guilty, the sheriff of the county must execute the university process; to which he is annually bound by an oath.

              I HAVE been the more minute in describing these proceedings, as there has happily been no occasion to reduce them into practice for more than a century past; though it is not a right that merely rests in scriptis [on paper] or theory, but has formerly often been carried into execution. There are many instances, one in the reign of queen Elizabeth, two in that of James the first, and two in that of Charles the first, where indictments for murder have been challenged by the vice-chancellor at the assizes, and afterwards tried before the high steward by jury. The commissions under the great seal, the sheriff’s and bedell’s panels, and all the other proceedings on the trial of the several indictments, are still extant in the archives of that university.
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              CHAPTER THE TWENTIETH.

                Of Summary Convictions↩

              WE are next, according to the plan I have laid down, to take into consideration the proceedings in the courts of criminal jurisdiction, in order to the punishment of offenses. These are plain, easy, and regular; the law not admitting any fictions, as in civil causes, to take place where the life, the liberty, and the safety of the subject are more immediately brought into jeopardy. And these proceedings are divisible into two kinds; summary, and regular: of the former of which I shall briefly speak, before we enter upon the latter, which will require a more thorough and particular examination.

              BY a summary proceeding I mean principally such as is directed by several acts of parliament (for the common law is a stranger to it, unless in the case of contempts) for the conviction of offenders, and the inflicting of certain penalties created by those acts of parliament. In these there is no intervention of a jury, but the party accused is acquitted or condemned by the suffrage of such person only, as the statute has appointed for his judge. An institution designed professedly for the greater ease of the subject, by doing him speedy justice, and by not harassing the freeholders with frequent and troublesome attendances to try every minute offense. But it has of late been so far extended, as, if a check be not timely given, to threaten the disuse of our admirable and truly English trial by jury, unless only in capital cases. For,

              I. OF this summary nature are all trials of offenses and frauds contrary to the laws of the excise, and other branches of the revenue: which are to be inquired into and determined by the commissioners of the respective departments, or by justices of the peace in the country; officers, who are all of them appointed and removable at the discretion of the crown. And though such convictions are absolutely necessary for the due collection of the public money, and are a species of mercy to the delinquents, who would be ruined by the expense and delay of frequent prosecutions by indictment; and though such has usually been the conduct of the commissioners, as seldom (if ever) to afford just grounds to complain of oppression; yet when we again [1] consider the various and almost innumerable branches of this revenue, which may be in their turns the subjects of fraud, or at least complaints of fraud, and of course the objects of this summary and arbitrary jurisdiction; we shall find that the power of these officers of the crown over the property of the people is increased to a very formidable height.

              II. ANOTHER branch of summary proceedings is that before justices of the peace, in order to inflict diverse petty pecuniary mulcts, and corporal penalties, denounced by act of parliament for many disorderly offenses; such as common swearing, drunkenness, vagrancy, idleness, and a vast variety of others, for which I must refer the student to the justice-books formerly cited, [2] and which used to be formerly punished by the verdict of a jury in the court-leet. This change in the administration of justice has however had some mischievous effects; as, 1. The almost entire disuse and contempt of the court-leet, and sheriff’s tourn, the king’s ancient courts of common law, formerly much revered and respected. 2. The burdensome increase of the business of a justice of the peace, which discourages so many gentlemen of rank and character from acting in the commission; from an apprehension that the duty of their office would take up too much of that time, which they are unwilling to spare from the necessary concerns of their families, the improvement of their understandings, and their engagements in other services of the public. Though if all gentlemen of fortune had it both in their power, and inclinations, to act in this capacity, the business of a justice of the peace would be more divided, and fall the less heavy upon individuals: which would remove what in the present scarcity of magistrates is really an objection so formidable, that the country is greatly obliged to any gentleman of figure, who will undertake to perform that duty, which in consequence of his rank in life he owes more peculiarly to his country. However, this backwardness to act as magistrates, arising greatly from this increase of summary jurisdiction, is productive of, 3. A third mischief: which is, that this trust, when slighted by gentlemen, falls of course into the hands of those who are not so; but the mere tools of office. And then the extensive power of a justice of the peace, which even in the hands of men of honor is highly formidable, will be prostituted to mean and scandalous purposes, to the law ends of selfish ambition, avarice, or personal resentment. And from these ill consequences we may collect the prudent foresight of our ancient lawgivers, who suffered neither the property nor the punishment of the subject to be determined by the opinion of any one or two men; and we may also observe the necessity of not deviating any farther from our ancient constitution, by ordaining new penalties to be inflicted upon summary convictions.

              THE process of these summary convictions, it must be owned, is extremely speedy. Though the courts of common law have thrown in one check upon them, by making it necessary to summon the party accused before he is condemned. This is now held to be an indispensable requisite: [3] though the justices long struggled the point; forgetting that rule of natural reason expressed by Seneca,

              “ Qui statuit aliquid, parte inaudita altera,

                Aequom licet statuerit, haud aequus suit.”

                [He who accuses another, however just it is,

                is unjust unless the accused defends himself.]

              A rule, to which all municipal laws, that are founded on the principles of justice, have strictly conformed: the Roman law requiring a citation at the least; and our own common law never suffering any fact (either civil or criminal) to be tried, till it has previously compelled an appearance by the party concerned. After this summons, the magistrate, in summary proceedings, may go on to examine one or more witnesses, as the statute may require, upon oath; and then make his conviction of the offender, in writing: upon which he usually issues his warrant, either to apprehend the offender, in case corporal punishment is to be inflicted on him; or else to levy the penalty incurred, by distress and sale of his goods. This is, in general, the method of summary proceedings before a justice or justices of the peace: but for particulars we must have recourse to the several statutes, which create the offense, or inflict the punishment; and which usually chalk out the method by which offenders are to be convicted. Otherwise they fall of course under the general rule, and can only be convicted by indictment or information at the common law.

              III. To this head, of summary proceedings, may also be properly referred the method, immemorially used by the superior courts of justice, of punishing contempts by attachment, and the subsequent proceedings thereon.

              THE contempts, that are thus punished, are either direct, which openly insult or resist the powers of the courts, or the persons of the judges who preside there; or else are consequential, which (without such gross insolence or direct opposition) plainly tend to create an universal disregard of their authority. The principal instances, of either sort, that have been usually [4] punished by attachment, are chiefly of the following kinds. 1. Those committed by inferior judges and magistrates: by acting unjustly, oppressively, or irregularly, in administering those portions of justice which are entrusted to their distribution; or by disobeying the king’s writs issuing out of the superior courts, by proceeding in a cause after it is put a stop to or removed by writ of prohibition, certiorari [notice given], error, supersedeas [that you forbear], and the like. For, as the king’s superior courts (and especially the court of king’s bench) have a general superintendence over all inferior jurisdictions, any corrupt or iniquitous practices of subordinate judges are contempts of that super-intending authority, whose duty it is to keep them within the bounds of justice. 2. Those committed by sheriffs, bailiffs, jailers, and other officers of the court: by abusing the process of the law, or deceiving the parties, by any acts of oppression, extortion, collusive behavior, or culpable neglect of duty. 3. Those committed by attorneys and solicitors, who are also officers of the respective courts: by gross instances of fraud and corruption, injustice to their clients, or other dishonest practice. For the mal-practice of the officers reflects some dishonor on their employers: and, if frequent or unpunished, creates among the people a disgust against the courts themselves. 4. Those committed by jurymen, in collateral matters relating to the discharge of their office: such as making default, when summoned; refusing to be sworn, or to give any verdict; eating or drinking without the leave of the court, and especially at the cost of either party; and other misbehaviors or irregularities of a similar kind: but not in the mere exercise of their judicial capacities, as by giving a false or erroneous verdict. 5. Those committed by witnesses: by making default when summoned, refusing to be sworn or examined, or prevaricating in their evidence when sworn. 6. Those committed by parties to any suit or proceeding before the court: as by disobedience to any rule or order, made in the progress of a cause; by non-payment of costs awarded by the court upon a motion; or by non-observance of awards duly made by arbitrators or umpires, after having entered into a rule for submitting to such determination. [5] 7. Those committed by any other persons, under the degree of a peer: and even by peers themselves, when enormous and accompanied with violence, such as forcible rescues and the like; [6] or when they import a disobedience to the king’s great prerogative writs, of prohibition, habeas corpus [have the body], [7] and the rest. Some of these contempts may arise in the face of the court; as by rude and contumelious behavior; by obstinacy, perverseness, or prevarication; by breach of the peace, or any wilful disturbance whatever: others in the absence of the party; as by disobeying or treating with disrespect the king’s writ, or the rules or process of the court; by perverting such writ or process to the purposes of private malice, extortion, or injustice; by speaking or writing contemptuously of the court, or judges, acting in their judicial capacity; by printing false accounts (or even true ones without proper permission) of causes then depending in judgment; and by anything in short that demonstrates a gross want of the regard and respect, which when once courts of justice are deprived of, their authority (so necessary for the good order of the kingdom) is entirely lost among the people.

              THE process of attachment, for these and the like contempts, must necessarily be as ancient as the laws themselves. For laws, without a competent authority to secure their administration from disobedience and contempt, would be vain and nugatory. A power therefore in the supreme courts of justice to suppress such contempts, by an immediate attachment of the offender, results from the first principles of judicial establishments, and must be an inseparable attendant upon every superior tribunal. Accordingly we find it actually exercised, as early as the annals of our law extend. And, though a very learned author [8] seems inclinable to derive this process from the statute of Westm. 2. 13 Edw. I. c. 39. (which ordains, that in case the process of the king’s courts be resisted by the power of any great man, the sheriff shall chastise the resister by imprisonment, ” a qua non deliberentur sine speciali praecepto domini regis “ [“no release from which without special command of the king”]: and if the sheriff himself be resisted, he shall certify to the court the names of the principal offenders, their aiders, consenters, commanders and favorers, and by a special writ judicial they shall be attached by their bodies to appear before the court, and if they be convicted thereof they shall be punished at the king’s pleasure, without any interfering by any other person whatsoever) yet he afterwards more justly concludes, that it is a part of the law of the land; and, as such, is confirmed by the statute of Magna Carta.

              IF the contempt be committed in the face of the court, the offender may be instantly apprehended and imprisoned, at the discretion of the judges, without any farther proof or examination. But in matters that arise at a distance, and of which the court cannot have so perfect a knowledge, unless by the confession of the party or the testimony of others, if the judges upon affidavit see sufficient ground to suspect that a contempt has been committed, they either make a rule on the suspected party to show cause why an attachment should not issue against him; [9] or, in very flagrant instances of contempt, the attachment issues in the first instance; [10] as it also does, if no sufficient cause be shown to discharge, and thereupon the court confirms and makes absolute, the original rule. This process of attachment is merely intended to bring the party into court: and, when there, he must either stand committed. or put in bail, in order to answer upon oath to such interrogatories as shall be administered to him, for the better information of the court with respect to the circumstances of the contempt. These interrogatories are in the nature of a charge or accusation, and must by the course of the court be exhibited within the first four days: [11] and, if any of the interrogatories is improper, the defendant may refuse to answer it, and move the court to have it struck out. [12] If the party can clear himself upon oath, he is discharged; but, if perjured, may be prosecuted for the perjury. [13] If he confesses the contempt, the court will proceed to correct him by fine, or imprisonment, or both, and sometimes by a corporal or infamous punishment. [14] If he contempt be of such a nature, that, when the fact is once acknowledged, the court can receive no farther information by interrogatories than it is already possessed of, (as in the case of a rescous [15]) the defendant may be admitted to make such simple acknowledgment, and receive his judgment, without answering to any interrogatories: but if he wilfully and obstinately refuses to answer, or answers in an evasive manner, he is then clearly guilty of a high and repeated contempt, to be punished at the discretion of the court.

              IT cannot have escaped the attention of the reader, that this method, of making the defendant answer upon oath to a criminal charge, is not agreeable to the genius of the common law in any other instance; [16] and seems indeed to have been derived to the courts of king’s bench and common pleas through the medium of the courts of equity. For the whole process of the courts of equity, in the several stages of a cause, and finally to enforce their decrees, was, till the introduction of sequestrations, in the nature of a process of contempt; acting only in personam [on the person] and not in rem [on property]. And there, after the party in contempt has answered the interrogatories, such his answer may be contradicted and disproved by affidavits of the adverse party: whereas in the courts of law, the admission of the party to purge himself by oath is more favorable to his liberty, though perhaps not less dangerous to his conscience; for, if he clears himself by his answers, the complaint is totally dismissed. And, with regard to this singular mode of trial, thus admitted in this one particular instance, I shall only for the present observe; that as the process by attachment in general appears to be extremely ancient, [17] and has since the restoration been confirmed by an express act of parliament, [18] so the method of examining the delinquent himself upon oath, with regard to the contempt alleged, is at least of as high antiquity, [19] and by long and immemorial usage is now become the law of the land.
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              CHAPTER THE TWENTY FIRST.

                Of Arrests↩

              WE are now to consider the regular and ordinary method of proceeding in the courts of criminal jurisdiction; which may be distributed under twelve general heads, following each other in a progressive order: viz. 1. Arrest; 2. Commitment, and bail; 3. Prosecution; 4. Process; 5. Arraignment, and its incidents; 6. Plea, and issue; 7. Trial, and conviction; 8. Clergy; 9. Judgment, and its consequence; 10. Reversal of judgment; 11. Reprieve, or pardon; 12. Execution: all which will be discussed in the subsequent part of this book.

              FIRST then, of an arrest: which is the apprehending or restraining of one’s person, in order to be forthcoming to answer an alleged or suspected crime. To this arrest all persons whatsoever are, without distinction, equally liable to all criminal cases: but no man is to be arrested, unless charged with such a crime, as will at least justify holding him to bail, when taken. And, in general, an arrest may be made four ways: 1. By warrant: 2. By an officer without warrant: 3. By a private person also without warrant: 4. By an hue and cry.

              1. A WARRANT may be granted in extraordinary cases by the privy council, or secretaries of state; [1] but ordinarily by justices of the peace. This they may do in any cases where they have a jurisdiction over the offense; in order to compel the person accused to appear before them: [2] for it would be absurd to give them power to examine an offender, unless they had also a power to compel him to attend, and submit to such examination. And this extends undoubtedly to all treasons, felonies, and breaches of the peace; and also to all such offenses as they have power to punish by statute. Sir Edward Coke indeed [3] has laid it down, that a justice of the peace cannot issue a warrant to apprehend a felon upon bare suspicion; no, not even till an indictment be actually found: and the contrary practice is by others [4] held to be grounded rather upon connivance, than the express rule of law; though now by long custom established. A doctrine, which would in most cases give a loose to felons to escape without punishment; and therefore Sir Matthew Hale has combated it with invincible authority, and strength of reason: maintaining, 1. That a justice of peace has power to issue a warrant to apprehend a person accused of felony, though not yet indicted; [5] and 2. That he may also issue a warrant to apprehend a person suspected of felony, though the original suspicion be not in himself, but in the party that prays his warrant; because he is a competent judge of the probability offered to him of such suspicion. But in both cases it is fitting to examine upon oath the party requiring a warrant, as well to ascertain that there is a felony or other crime actually committed, without which no warrant should be granted; as also to prove the cause and probability of suspecting the party, against whom the warrant is prayed. [6] This warrant ought to be under the hand and seal of the justice, should set forth the time and place of making, and the cause for which it is made, and should be directed to the constable, or other peace officer, requiring him to bring the party either generally before any justice of the peace for the county, or only before the justice who granted it; the warrant in the latter case being called a special warrant. [7] A general warrant to apprehend all persons suspected, without naming or particularly describing any person in special, is illegal and void for its uncertainty; [8] for it is the duty of the magistrate, and ought not be left to the officer, to judge of the ground of suspicion. And a warrant to apprehend all persons guilty of a crime therein specified, is no legal warrant: for the point, upon which its authority rests, is a fact to be decided on a subsequent trial; namely, whether the person apprehended thereupon be really guilty or not. It is therefore in fact no warrant at all: for it will not justify the officer who acts under it; [9] whereas a lawful warrant will at all events indemnify the officer, who executes the same ministerially. When a warrant is received by the officer, he is bound to execute it, so far as the jurisdiction of the magistrate and himself extends. A warrant from the chief, or other, justice of the court of king’s bench extends all over the kingdom: and is teste ‘d, or dated, England; not Oxfordshire, Berks, or other particular county. But the warrant of a justice of the peace in one county, as Yorkshire, must be backed, that is, signed by a justice of the peace in another, as Middlesex, before it can be executed there. Formerly, regularly speaking, there ought to have been a fresh warrant in every fresh county; but the practice of backing warrants had long prevailed without law, and was at last authorized by statutes 23 Geo. II. c. 26. and 24 Geo. II. c. 55.

              2. ARRESTS by officers, without warrant, may be executed, 1. By a justice of the peace; who may himself apprehend, or cause to be apprehended, by word only, any person committing a felony or breach of the peace in his presence. [10] 2. The sheriff, and 3. The coroner, may apprehend any felon within the county without warrant. 4. The constable, of whose office we formerly spoke, [11] has great original and inherent authority with regard to arrests. He may, without warrant, arrest any one for a breach of the peace, and carry him before a justice of the peace. And, in case of felony actually committed, or a dangerous wounding whereby felony is like to ensue, he may upon probable suspicion arrest the felon; and for that purpose is authorized (as upon a justice’s warrant) to break open doors, and even to kill the felon if he cannot otherwise be taken; and, if he or his assistants be killed in attempting such arrest, it is murder in all concerned. [12] 5. Watchmen, either those appointed by the statute of Winchester, 13. Edw. I. c. 4. to keep watch and ward in all towns from sunsetting to sunrising, or such as are mere assistants to the constable, may virtute officii [by virtue of office] arrest all offenders, and particularly nightwalkers, and commit them to custody till the morning. [13] 

              3. ANY private person (and a fortiori [consequently] a peace officer) that is present when any felony is committed, is bound by the law to arrest the felon; on pain of fine and imprisonment, if he escapes through the negligence of the bystanders. [14] And they may justify breaking open doors upon following such felon: and if they kill him, provided he cannot be otherwise taken, it is justifiable; though if they are killed in endeavoring to make such arrest, it is murder. [15] Upon probable suspicion also a private person may arrest the felon, or other person so suspected, [16] but the cannot justify breaking open doors to do it; and if either party kill the other in the attempt, it is manslaughter, and no more. [17] It is no more, because there is no malicious design to kill: but it amounts to so much, because it would be of most pernicious consequence, if, under pretense of suspecting felony, any private person might break open a house, or kill another; and also because such arrest upon suspicion is barely permitted by the law, and not enjoined, as in the case of those who are present when a felony is committed.

              4. THERE is yet another species of arrest, wherein both officers and private men are concerned, and that is upon an hue and cry raised upon a felony committed. An hue (from huer, to shout) and cry, hutesium et clamor, is the old common law process of pursuing, with horn and with voice, all felons, and such as have dangerously wounded another. [18] It is also mentioned by statute Westm. 1. 3 Edw. I. c. 9. and 4 Edw. I. de officio coronatoris [of the office of coroner]. But the principal statute, relative to this matter, is that of Winchester, 13 Edw. I. c. 1 & 4. which directs, that from thenceforth every country shall be so well kept, that, immediately upon robberies and felonies committed, fresh suit shall be made from town to town, and from county to county; and that hue and cry shall be raised upon the felons, and they that keep the town shall follow with hue and cry, with all the town and the towns near; and so hue and cry shall be made from town to town, until they be taken and delivered to the sheriff. And, that such hue and cry may more effectually be made, the hundred is bound by the same statute, c. 3. to answer for all robberies therein committed, unless they take the felon; which is the foundation of an action against the hundred, [19] in case of any loss by robbery. By statute 27 Eliz. c. 13. no hue and cry is sufficient, unless made with both horsemen and footmen. And by statute 8 Geo. II. c. 16. the constable or like officer refusing or neglecting to make hue and cry, forfeits 5 £: and the whole vill or district is still in strictness liable to be amerced, according to the law of Alfred, if any felony be committed therein and the felon escapes. An institution, which has long prevailed in many of the eastern countries, and has in part been introduced even into the Mogul empire, about the beginning of the last century; which is said to have effectually delivered that vast territory from the plague of robbers, by making in some places the villages, in others the officers of justice, responsible for all the robberies committed within their respective districts. [20] Hue and cry [21] may be raised either by precept of a justice of the peace, or by a peace officer, or by any private man that knows of a felony. The party raising it must acquaint the constable of the vill with all the circumstances which he knows of the felony, and the person of the felon; and thereupon the constable is to search his own town, and raise all the neighboring vills, and make pursuit with horse and foot: and in the prosecution of such hue and cry, the constable and his attendants have the same powers, protection, and indemnification, as if acting under the warrant of a justice of the peace. But if a man wantonly or maliciously raises a hue and cry, without cause, he shall be severely punished as a disturber of the public peace. [22] 

              IN order to encourage farther the apprehending of certain felons, rewards and immunities are bestowed on such as bring them to justice, by diverse acts of parliament. The statute 4 & 5 W. & M. c. 8. enacts, that such as apprehend a highwayman, and prosecute him to conviction, shall receive a reward of 40£ from the public; to be paid to them (or, if killed in the endeavor to take him, their executors) by the sheriff of the county: to which the statute 8 Geo. II. c. 16. superadds 10£ to be paid by the hundred indemnified by such taking. By statute 10 & 11 W. III. c. 23. any person apprehending and prosecuting to conviction a felon guilty of burglary or private larceny to the value of 5 s. from any shop, warehouse, coach-house, or stable, shall be excused from all parish offices. And by statute 5 Ann. c. 31 any person so apprehending and prosecuting a burglar, or felonious housebreaker, (or, if killed in the attempt, his executors) shall be entitled to a reward of 40£.
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              CHAPTER THE TWENTY SECOND.

                Of Commitment and Bail↩

              WHEN a delinquent is arrested by any of the means mentioned in the preceding chapter, he ought regularly to be carried before a justice of the peace. And how he is there to be treated, I shall next show, under the second head, of commitment and bail.

              THE justice, before whom such prisoner is brought, is bound immediately to examine the circumstances of the crime alleged: and to this end by statute 2 & 3 Ph. & M. c. 10. he is to take in writing the examination of such prisoner, and the information of those who bring him: which, Mr. Lambard observes, [1] was the first warrant given for the examination of a felon in the English law. For, at the common law, nemo tenebatur prodere seipsum [no one was obliged to betray himself]; and his fault was not to be wrung out of himself, but rather to be discovered by other means, and other men. If upon this inquiry it manifestly appears, either that no such crime was committed, or that the suspicion entertained of the prisoner was wholly groundless, in such cases only it is lawful totally to discharge him. Otherwise he must either be committed to prison, or give bail; that is, put in securities for his appearance, to answer the charge against him. This commitment therefore being only for safe custody, wherever bail will answer the same intention, it ought to be taken; as in most of the inferior crimes: but in felonies, and other offenses of a capital nature, no bail can be a security equivalent to the actual custody of the person. For what is there that a man may not be induced to forfeit, to save his own life? and what satisfaction or indemnity is it to the public, to seize the effects of them who have bailed a murderer, if the murderer himself be suffered to escape with impunity? Upon a principle similar to which, the Athenian magistrates, when they took a solemn oath, never to keep a citizen in bonds that could give three sureties of the same quality with himself, did it with an exception to such as had embezzled the public money, or been guilty of treasonable practices. [2] What the nature of bail is, has been shown in the preceding book; [3] viz. a delivery, or bailment, of a person to his sureties, upon their giving (together with himself) sufficient security for his appearance: he being supposed to continue in their friendly custody, instead of going to jail. In civil cases we have seen that every defendant is bailable; but in criminal matters it is otherwise. Let us therefore inquire, in what cases the party accused ought, or ought not, to be admitted to bail.

              AND, first, to refuse or delay to bail any person bailable, is an offense against the liberty of the subject, in any magistrate, by the common law; [4] as well as by the statute Westm. 1. 3 Edw. I. c. 15. and the habeas corpus act, 31 Car. II. c. 2. And lest the intention of the law should be frustrated by the justices requiring bail to a greater amount than the nature of the case demands, it is expressly declared by statute 1 W. & M. St. 2. c. 1. that excessive bail ought not to be required: though what bail shall be called excessive, must be left to the courts, on considering the circumstances of the case, to determine. And on the other hand, if the magistrate takes insufficient bail, he is liable to be fined, if the criminal does not appear. [5] Bail may be taken either in court, or in some particular cases by the sheriff, coroner, or other magistrate; but most usually by the justices of the peace. Regularly, in all offenses either against the common law or act of parliament, that are below felony, the offender ought to be admitted to bail, unless it be prohibited by some special act of parliament. [6] In order therefore more precisely to ascertain what offenses are bailable.

              LET us next see, who may not be admitted to bail, or, what offenses are not bailable. And here I shall not consider any one of those cases in which bail is ousted by statute, from prisoners convicted of particular offenses; for then such imprisonment without bail is part of their sentence and punishment. But, where the imprisonment is only for safe custody before the conviction, and not for punishment afterwards, in such cases bail is ousted or taken away, wherever the offense is of a very enormous nature: for then the public is entitled to demand nothing less than the highest security that can be given; viz. the body of the accused, in order to ensure that justice shall be done upon him, if guilty. Such persons therefore, as the author of the mirror observes, [7] have no other sureties but the four walls of the prison. By the ancient common law, before [8] and since [9] the conquest, all felonies were bailable, till murder was excepted by statute: so that persons might be admitted to bail before conviction almost in every case. But the statute Westm. 1. 3 Edw. I. c. 15. takes away the power of bailing in treason, and in diverse instances of felony. The statute 1 & 2 Ph. & Mar. c. 13. gives farther regulations in this matter: and upon the whole we may collect, [10] that no justices of the peace can bail, 1. Upon an accusation of treason: nor, 2. Of murder: nor, 3. In case of manslaughter, if the prisoner be clearly the slayer, and not barely suspected to be so; or if any indictment be found against him: nor, 4. Such as, being committed for felony, have broken prison; because it not only carries a presumption of guilt, but is also superadding one felony to another: 5. Persons outlawed: 6. Such as have abjured the realm: 7. Approvers, of whom we shall speak in a subsequent chapter, and persons by them accused: 8. Persons taken with the mainour, or in the fact of felony: 9. Persons charged with arson: 10. Excommunicated persons, taken by writ de excommunicato capiendo [for taking an excommunicated person]: all which are clearly not admissible to bail. Others are of a dubious nature, as, 11. Thieves openly defamed and known: 12. Persons charged with other felonies, or manifest and enormous offenses, not being of good fame: and 13. Accessories to felony, that labor under the same want of reputation. These seem to be in the discretion of the justices, whether bailable or not. The last class are such as must be bailed upon offering sufficient surety; as, 14. Persons of good fame, charged with a bare suspicion of manslaughter, or other inferior homicide: 15. Such persons, being charged with petit larceny or any felony, not before specified: or, 16. With being accessory to any felony. Lastly, it is agreed that the court of king’s bench (or any judge thereof in time of vacation) may bail for any crime whatsoever, be it treason, [11] murder, or any other offense, according to the circumstances of the case. And herein the wisdom of the law is very manifest. To allow bail to be taken commonly for such enormous crimes, would greatly tend to elude the public justice: and yet there are cases, though they rarely happen, in which it would be hard and unjust to confine a man in prison, though accused even of the greatest offense. The law has therefore provided one court, and only one, which has a discretionary power of bailing in any case: except only, even to this high jurisdiction, and of course to all inferior ones, such persons as are committed by either house of parliament, so long as the session lasts; or such as are committed for contempts by any of the king’s superior courts of justice.

              UPON the whole, if the offense be not bailable, or the party cannot find bail, he is to be committed to the county jail by the mittimus [commitment] of the justice, or warrant under his hand and seal, containing the cause of his commitment; there to abide till delivered by due course of law. [12] But this imprisonment, as has been said, is only for safe custody, and not for punishment: therefore, in this dubious interval between the commitment and trial, a prisoner ought to be used with the utmost humanity; and neither be loaded with needless fetters, or subjected to other hardships than such as are absolutely requisite for the purpose of confinement only: though what are so requisite, must too often be left to the discretion of the jailers; who are frequently a merciless race of men, and, by being conversant in scenes of misery, steeled against any tender sensation. Yet the law will not justify them in fettering a prisoner, unless where he is unruly, or has attempted an escape: [13] this being the humane language of our ancient lawgivers, [14] ” custodes poenam sibi commissorum non augeant, nec eos torqueant; sed omni saevitia remota, pietateque adhibita, judicia debite exequantur.” [“Let not jailers torture or add to the punishment of those entrusted to their keeping; but let the sentence of the law be duly yet mercifully executed."]
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              CHAPTER THE TWENTY THIRD.

                Of the Several Modes of Prosecution↩

              THE next step towards the punishment of offenders is their prosecution, or the manner of their formal accusation. And this is either upon a previous finding of the fact by an inquest or grand jury; or without such previous finding. The former way is either by presentment, or indictment.

              I. A presentment, generally taken, is a very comprehensive term; including not only presentments properly so called, but also inquisitions of office, and indictments by a grand jury. A presentment, properly speaking, is the notice taken by a grand jury of any offense from their own knowledge or observation, [1] without any bill of indictment laid before them at the suit of the king. As, the presentment of a nuisance, a libel, and the like; upon which the officer of the court must afterwards frame an indictment, before the party presented as the author can be put to answer it. An inquisition of office is the act of a jury, summoned by the proper officer to inquire of matters relating to the crown, upon evidence laid before them. Some of these are in themselves convictions, and cannot afterwards be traversed or denied; and therefore the inquest, or jury, ought to hear all that can be alleged on both sides. Of this nature are all inquisitions of felo de se [suicide]; of flight in persons accused of felony; of deodands, and the like; and presentments of petty offenses in the sheriff’s tourn or court-leet, whereupon the presiding officer may set a fine. Other inquisitions may be afterwards traversed and examined; as particularly the coroner’s inquisition of the death of a man, when it finds any one guilty of homicide: for in such cases the offender so presented must be arraigned upon this inquisition, and may dispute the truth of it; which brings it to a kind of indictment, the most usual and effectual means of prosecution, and into which we will therefore inquire a little more minutely.

              II. AN indictment [2] is a written accusation of one or more persons of a crime or misdemeanor, preferred to, and presented upon oath by, a grand jury. To this end the sheriff of every county is bound to return to every session of the peace, and every commission of oyer and terminer, and of general jail delivery, twenty four good and lawful men of the county, some out of every hundred, to inquire, present, do, and execute all those things, which on the part of our lord the king shall then and there be commanded them. [3] They ought to be freeholders, but to what amount is uncertain: [4] which seems to be casus omissus [omitted case], and as proper to be supplied by the legislature as the qualifications of the petit jury; which were formerly equally vague and uncertain, but are now settled by several acts of parliament. However, they are usually gentlemen of the best figure in the county. As many as appear upon this panel, are sworn upon the grand jury, to the amount of twelve at the least, and not more than twenty three; that twelve may be a majority. Which number, as well as the constitution itself, we find exactly described, so early as the laws of king Ethelred. [5] ” Exeant seniores duodecim thani, et praefectus cum eis, et jurent super sanctuarium quod eis in manus datur, quod nolint ullum innocentem accusare, nec aliquem noxium celare.” [“Let twelve elder freemen, and the foreman with them, retire and swear upon the holy book which is given into their hands that they will not accuse any innocent person, nor protect any criminal."] In the time of king Richard the first (according to Hoveden) the process of electing the grand jury, ordained by that prince, was as follows: four knights were to be taken from the county at large, who chose two more out of every hundred; which two associated to themselves ten other principal freemen, and those twelve were to answer concerning all particulars relating to their own district. This number was probably found too large and inconvenient; but the traces of this institution still remain, in that some of the jury must be summoned out of every hundred. This grand jury are previously instructed in the articles of their inquiry, by a charge from the judge who presides upon the bench. They then withdraw, to sit and receive indictments, which are preferred to them in the name of the king, but at the suit of any private prosecutor; and they are only to hear evidence on behalf of the prosecution: for the finding of an indictment is only in the nature of an inquiry or accusation, which is afterwards to be tried and determined; and the grand jury are only to inquire upon their oaths, whether there be sufficient cause to call upon the party to answer it. A grand jury however ought to be thoroughly persuaded of the truth of an indictment, so far as their evidence goes; and not to rest satisfied merely with remote probabilities: a doctrine, that might be applied to very oppressive purposes. [6] 

              THE grand jury are sworn to inquire, only for the body of the county, pro corpore comitatus ; and therefore they cannot regularly inquire of a fact done out of that county for which they are sworn, unless particularly enabled by act of parliament. And to so high a nicety was this matter anciently carried, that where a man was wounded in one county, and died in another, the offender was at common law indictable in neither, because no complete act of felony was done in any one of them: but by statute 2 & 3 Edw. VI. c. 24. he is now indictable in the county where the party died. And so in some other cases: as particularly, where treason is committed out of the realm, it may be inquired of in any county within the realm, as the king shall direct, in pursuance of statutes 26 Hen. VIII. c. 13. 35 Hen. VIII. c. 2. and 5 & 6 Edw. VI. c. 11. But, in general, all offenses must be inquired into as well as tried in the county where the fact is committed.

              WHEN the grand jury have heard the evidence, if they think it a groundless accusation, they used formerly to endorse on the back of the bill, ” ignoramus ;” or, we know nothing of it; intimating, that though the facts might possibly be true, that truth did not appear to them: but now, they assert in English, more absolutely, “not a true bill;” and then are party is discharged without farther answer. But a fresh bill may afterwards be preferred to a subsequent grand jury. If they are satisfied of the truth of the accusation, they then endorse upon it, “a true bill;” anciently, “ billa vera.” The indictment is then said to be found, and the party stands indicted. But, to find a bill, there must at least twelve of the jury agree: for so tender is the law of England of the lives of the subjects, that no man can be convicted at the suit of the king of any capital offense, unless by the unanimous voice of twenty four of his equals and neighbors: that is, by twelve at least of the grand jury, in the first place, assenting to the accusation; and afterwards, by the whole petit jury, of twelve more, finding him guilty upon his trial. But, if twelve of the grand jury assent, it is a good presentment, though some of the rest disagree. [7] And the indictment, when so found, is publicly delivered into court.

              INDICTMENTS must have a precise and sufficient certainty. By statute 1 Hen. V. c. 5. all indictments must set forth the Christian name, surname, and addition of the state and degree, mystery, town, or place, and the county of the offender: and all this to identify his person. The time, and place, are also to be ascertained, by naming the day, and township, in which the fact was committed: though a mistake in these points is in general not held to be material, provided the time be laid previous to the finding of the indictment, and the place to be within the jurisdiction of the court. But sometimes the time may be very material, where there is any limitation in point of time assigned for the prosecution of offenders; as by the statute 7 Will. III. c. 3. which enacts, that no prosecution shall be had for any of the treasons or misprisions therein mentioned (except an assassination designed or attempted on the person of the king) unless the bill of indictment be found within three years after the offense committed: [8] and, in case of murder, the time of the death must be laid within a year and a day after the mortal stroke was given. The offense itself must also be set forth with clearness and certainty: and in some crimes particular words of art must be used, which are so appropriated by the law to express the precise idea which it entertains of the offense, that no other words, however synonymous they may seem, are capable of doing it. Thus, in treason, the facts must be laid to be done, “treasonably, and against his allegiance;” anciently ” proditorie et contra ligeantiae suae debitum :” else the indictment is void. In indictments for murder, it is necessary to say that the party indicted “murdered,” not “killed” or “slew,” the other; which till the late statute was expressed in Latin by the word ” murdravit.” [9] In all indictments for felonies, the adverb “feloniously, felonice,” must be used; and for burglaries also, ” burglariter,” or in English, “burglariously:” and all these to ascertain the intent. In rapes, the word ” rapuit,” or “ravished,” is necessary, and must not be expressed by any periphrasis; in order to render the crime certain. So in larcenies also, the words ” felonice cepit et asportavit, feloniously took and carried away,” are necessary to every indictment; for these only can express the very offense. Also in indictments for murder, the length and depth of the wound should in general be expressed, in order that it may appear to the court to have been of a mortal nature: but if it goes through the body, then its dimensions are immaterial, for that is apparently sufficient to have been the cause of the death. Also where a limb, or the like, is absolutely cut off, there such description is impossible. [10] Lastly, in indictments the value of the thing, which is the subject or instrument of the offense, must sometimes be expressed. In indictments for larcenies this is necessary, that it may appear whether it be grand or petit larceny; and whether entitled or not to the benefit of clergy: in homicide of all sorts it is necessary; as the weapon, with which it is committed, is forfeited to the king as a deodand.

              THE remaining methods of prosecution are without any previous finding by a jury, to fix the authoritative stamp of verisimilitude upon the accusation. One of these, by the common law, was when a thief was taken with the mainour, that is, with the thing stolen upon him, in manu [in hand]. For he might, when so detected flagrante delicto [openly criminal], be brought into court, arraigned, and tried, without indictment: as by the Danish law he might be taken and hanged upon the spot, without accusation or trial. [11] But this proceeding was taken away by several statutes in the reign of Edward the third: [12] though in Scotland a similar process remains to this day. [13] So that the only species of proceeding at the suit of the king, without a previous indictment or presentment by a grand jury, now seems to be that of information.

              III. INFORMATIONS are of two sorts; first, those which are partly at the suit of the king, and partly at that of a subject; and secondly, such as are only in the name of the king. The former are usually brought upon penal statutes, which inflict a penalty upon conviction of the offender, one part to the use of the king, and another to the use of the informer; and are a sort of qui tam [who as well] actions, (the nature of which was explained in a former volume [14]) only carried on by a criminal instead of a civil process: upon which I shall therefore only observe, that by the statute 31 Eliz. c. 5. no prosecution upon any penal statute, the suit and benefit whereof are limited in part to the king and in part to the prosecutor, can be brought by any common informer after one year is expired since the commission of the offense; nor on behalf of the crown after the lapse of two years longer; nor, where the forfeiture is originally given only to the king, can such prosecution be had after the expiration of two years from the commission of the offense.

              THE informations, that are exhibited in the name of the king alone, are also of two kinds: first, those which are truly and properly his own suits, and filed ex officio [officially] by his own immediate officer, the attorney general: secondly, those in which, though the king is the nominal prosecutor, yet it is at the relation of some private person or common informer; and they are filed by the king’s coroner and attorney in the court of king’s bench, usually called the master of the crown-office, who is for this purpose the standing officer of the public. The objects of the king’s own prosecutions, filed ex officio by his own attorney general, are properly such enormous misdemeanors, as peculiarly tend to disturb or endanger his government, or to molest or affront him in the regular discharge of his royal functions. For offenses so high and dangerous, in the punishment or prevention of which a moment’s delay would be fatal, the law has given to the crown the power of an immediate prosecution, without waiting for any previous application to any other tribunal. A power, so necessary, not only to the ease and safety but even to the very existence of the executive magistrate, was originally reserved in the great plan of the English constitution, which has wisely provided for the due preservation of all its parts. The objects of the other species of informations, filed by the master of the crown-office upon the complaint or relation of a private subject, are any gross and notorious misdemeanors, riots, batteries, libels, and other immoralities of an atrocious kind, [15] not peculiarly tending to disturb the government (for those are left to the care of the attorney general) but which, on account of their magnitude or pernicious example, deserve the most public animadversion. And when an information is filed, either thus, or by the attorney general ex officio, it must be tried by a petit jury of the county where the offense arises: after which, if the defendant be found guilty, the must resort to the court for his punishment.

              THERE can be no doubt but that this mode of prosecution, by information (or suggestion) filed on record by the king’s attorney general, or by his coroner or master of the crown-office in the court of king’s bench, is as ancient as the common law itself. [16] For as the king was bound to prosecute, or at least to lend the sanction of his name to a prosecutor, whenever a grand jury informed him upon their oaths that there was a sufficient ground for instituting a criminal suit; so, when these his immediate officers were otherwise sufficiently assured that a man had committed a gross misdemeanor, either personally against the king of his government, or against the public peace and good order, they were at liberty, without waiting for any farther intelligence, to convey that information to the court of king’s bench by a suggestion on record, and to carry on the prosecution in his majesty’s name. But these informations (of every kind) are confined by the constitutional law to mere misdemeanors only: for, wherever any capital offense is charged, the same law requires that the accusation be warranted by the oath of twelve men, before the party shall be put to answer it. And, as to those offenses, in which informations were allowed as well as indictments, so long as they were confined to this high and respectable jurisdiction, and were carried on in a legal and regular course in his majesty’s court of king’s bench, the subject had no reason to complain. The same notice was given, the same process was issued, the same pleas were allowed, the same trial by jury was had, the same judgment was given by the same judges, as if the prosecution had originally been by indictment. But when the statute 3 Hen. VII. c. 1. had extended the jurisdiction of the court of star-chamber, the members of which were the sole judges of the law, the fact, and the penalty; and when the statute 11 Hen. VII. c. 3. had permitted informations to be brought by any informer upon any penal statute, not extending to life or member, at the assizes or before the justices of the peace, who were to hear and determine the same according to their own discretion; then it was, that the legal and orderly jurisdiction of the court of king’s bench fell into disuse and oblivion, and Empson and Dudley (the wicked instruments of king Henry VII) by hunting out obsolete penalties, and this tyrannical mode of prosecution, with other oppressive devices, [17] continually harassed the subject and shamefully enriched the crown. The latter of these acts was soon indeed repealed by statute 1 Hen. VIII. c. 6. but the court of star-chamber continued in high vigor, and daily increasing its authority, for more than a century longer; till finally abolished by statute 16 Car. I. c. 10.

              UPON this dissolution the old common law [18] authority of the court of king’s bench, as the custos morum [keeper of the morals] of the nation, being found necessary to reside somewhere for the peace and good government of the kingdom, was again revived in practice. [19] And it is observable, that, in the same act of parliament which abolished the court of star-chamber, a conviction by information is expressly reckoned up, as one of the legal modes of conviction of such persons, as should offend a third time against the provisions of that statute. [20] It is true, Sir Matthew Hale, who presided in this court soon after the time of such revival, is said [21] to have been no friend to this method of prosecution: and, if so, the reason of such his dislike was probably the ill use, which the master of the crown-office then made of his authority, by permitting the subject to be harassed with vexatious informations, whenever applied to by any malicious or revengeful prosecutor; rather than his doubt of their legality, or propriety upon urgent occasions. [22] For the power of filing informations, without any control, then resided in the breast of the master: and, being filed in the name of the king, they subjected the prosecutor to no costs, though on trial they proved to be groundless. This oppressive use of them, in the times preceding the revolution, occasioned a struggle, soon after the accession of king William, [23] to procure a declaration of their illegality by the judgment of the court of king’s bench. But Sir John Holt, who then presided there, and all the judges, were clearly of opinion, that this proceeding was grounded on the common law, and could not be then impeached. And, in a few years afterwards, a more temperate remedy was applied in parliament, by statute 4 & 5 W. & M. c. 18. which enacts, that the clerk of the crown shall not file any information without express direction from the court of king’s bench: and that every prosecutor, permitted to promote such information, shall give security by a recognizance of twenty pounds (which now seems to be too small a sum) to prosecute the same with effect; and to pay costs to the defendant, in case he be acquitted thereon, unless the judge, who tries the information, shall certify there was reasonable cause for filing it; and, at all events, to pay costs, unless the information shall be tried within a year after issue joined. But there is a proviso in this act, that it shall not extend to any other informations, than those which are exhibited by the master of the crown-office: and, consequently, informations at the king’s own suit, filed by his attorney general, are no way restrained thereby.

              THERE is one species of informations, still farther regulated by statute 9 Ann. c. 20. viz. those in the nature of a writ of quo warranto [by what warrant]; which was shown in the preceding volume, [24] to be a remedy given to the crown against such as had usurped or intruded into any office or franchise. The modern information tends to the same purpose as the ancient writ, being generally made use of to try the civil rights of such franchises; though it is commenced in the same manner as other informations are, by leave of the court, or at the will of the attorney-general: being properly a criminal prosecution, in order to fine the defendant for his usurpation, as well as to oust him from his office; yet usually considered at present as merely a civil proceeding.

              THESE are all the methods of prosecution at the suit of the king. There yet remains another, which is merely at the suit of the subject, and is called an appeal.

              IV. AN appeal, in the sense wherein it is here used, does not signify any complaint to a superior court of an injustice done by an inferior one, which is the general use of the word; but it here means an original suit, at the time of its first commencement. [25] An appeal therefore, when spoken of as a criminal prosecution, denotes an accusation by a private subject against another, for some heinous crime; demanding punishment on account of the particular injury suffered, rather than for the offense against the public. As this method of prosecution is still in force, I cannot omit to mention it: but, as it is very little in use, on account of the great nicety required in conducting it, I shall treat of it very briefly; referring the student for more particulars to other voluminous compilations. [26] 

              THIS private process, for the punishment of public crimes, had probably its original in those times, when a private pecuniary satisfaction, called a weregild, was constantly paid to the party injured, or his relations, to expiate enormous offenses. This was a custom derived to us, in common with other northern nations, [27] from our ancestors, the ancient Germans; among whom according to Tacitus, [28] ” luitur homicidium certo armentorum ac pecorum numero; recipitque satisfactionem universa domus.” [29] [“The whole family receives satisfaction, and the homicide is expiated by a certain recompense in flocks and herds."] In the same manner by the Irish Brehon law, in case of murder, the Brehon or judge was used to compound between the murderer, and the friends of the deceased who prosecuted him, by causing the malefactor to give unto them, or to the child or wife of him that was slain, a recompense which they called an eriach. [30] And thus we find in our Saxon laws (particularly those of king Athelstan [31]) the several weregilds, for homicide established in progressive order, from the death of the ceorl or peasant, up to that of the king himself. [32] And in the laws of king Henry I, [33] we have an account of what other offenses were then redeemable by weregild, and what were not so. [34] As therefore, during the continuance of this custom, a process was certainly given, for recovering the weregild by the party to whom it was due; it seems that, when these offenses by degrees grew no longer redeemable, the private process was still continued, in order to insure the infliction of punishment upon the offender, though the party injured was allowed no pecuniary compensation for the offense.

              BUT, though appeals were thus in the nature of prosecutions for some atrocious injury committed more immediately against an individual, yet it also was anciently permitted, that any subject might appeal another subject of high-treason, either in the courts of common law, [35] or in parliament, or (for treasons committed beyond the seas) in the court of the high constable and marshal. The cognizance of appeals in the latter still continues in force; and so late as 1631 there was a trial by battle awarded in the court of chivalry, on such an appeal of treason: [36] but the first was virtually abolished [37] by the statutes 5 Edw. III. c. 9. and 25 Edw. III. c. 24. and the second expressly by statute 1 Hen. IV. c. 14. So that the only appeals now in force, for things done within the realm, are appeals of felony and mayhem.

              AN appeal of felony may be brought for crimes committed either against the parties themselves, or their relations. The crimes against the parties themselves are larceny, rape, and arson. And for these, as well as for mayhem, the persons robbed, ravished, maimed, or whose houses are burnt, may institute this private process. The only crime against one’s relation, for which an appeal can be brought, is that of killing him, by either murder or manslaughter. But this cannot be brought by every relation: but only by the wife for the death of her husband, or by the heir male for the death of his ancestor; which heirship was also confined, by an ordinance of king Henry the first, to the four nearest degrees of blood. [38] It is given to the wife, on account of the loss of her husband: therefore, if she marries again, before or pending her appeal, it is lost and gone; or, if she marries after judgment, she shall not demand execution. The heir, as was said, must also be heir male, and such a one as was the next heir by the course of the common law, at the time of the killing of the ancestor. But this rule has three exceptions: 1. If the person killed leaves an innocent wife, she only, and not the heir, shall have the appeal: 2. If there be no wife, and the heir be accused of the murder, the person, who next to him would have been heir male, shall bring the appeal: 3. If the wife kills her husband, the heir may appeal her of the death. And, by the statute of Gloucester, 6 Edw. I. c. 9. all appeals of death must be sued within a year and a day after the completion of the felony by the death of the party: which seems to be only declaratory of the old common law; for in the Gothic constitutions we find the same ” praescriptio annalis, quae currit adversus actorem, si de homicida ei non constet intra annum a caede facta, nec quenquam interea arguat et accuset.” [39] [“The limitation of a year, which runs against the appellor, if he prove not the homicide within a year from its perpetration, or bring his accusation within that time."]

              THESE appeals may be brought, previous to any indictment; and, if the appellee be acquitted thereon, he cannot be afterwards indicted for the same offense. In like manner as by the old Gothic constitution, if any offender gained a verdict in his favor, when prosecuted by the party injured, he was also understood to be acquitted of any crown prosecution for the same offense: [40] but, on the contrary, if he made his peace with the king, still he might be prosecuted at the suit of the party. And so, with us, if a man be acquitted on an indictment of murder, or found guilty, and pardoned by the king, still he may, by virtue of statute 3 Hen. VII. c. 1. be prosecuted by appeal for the same felony, not having as yet been punished for it: though, if he has been found guilty of manslaughter on an indictment, and has had the benefit of clergy, and suffered the judgment of the law, he cannot afterwards be appealed. For it is a maxim of law, that ” nemo bis punitur pro eodem delicto. “ [“No one is punished twice for the same offense."]

              IF the appellee be found guilty, he shall suffer the same judgment, as if he had been convicted by indictment: but with this remarkable difference; that on an indictment, which is at the suit of the king, the king may pardon and remit the execution; on an appeal, which is at the suit of a private subject, to make an atonement for the private wrong, the king can no more pardon it, than he can remit the damages recovered on an action of battery. [41] In like manner as, while the weregild continued to be paid as a fine for homicide, it could not be remitted by the king’s authority. [42] And the ancient usage was, so late as Henry the fourth’s time, that all the relations of the slain should drag the appellee to the place of execution: [43] a custom, founded upon that savage spirit of family resentment, which prevailed universally through Europe, after the irruption of the northern nations, and is peculiarly attended to in their several codes of law; and which prevails even now among the wild and untutored inhabitants of America: as if the finger of nature had pointed it out to mankind, in their rude and uncultivated state. However, the punishment of the offender may be remitted and discharged by the concurrence of all parties interested; and as the king by his pardon may frustrate an indictment, so the appellant by his release may discharge an appeal: [44] ” nam quilibet potest renunciare juri, pro se introducto.” [“Any one may relinquish a right introduced for his benefit."]

              THESE are the several methods of prosecution instituted by the laws of England for the punishment of offenses; of which that by indictment is the most general. I shall therefore confine my subsequent observations principally to this method of prosecution; remarking by the way the most material variations that may arise, from the method of proceeding by either information or appeal.
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              [IV-313]

              CHAPTER THE TWENTY FOURTH.

                Of Process Upon an Indictment↩

              WE are next, in the fourth place, to inquire into the manner of issuing process, after indictment found, to bring in the accused to answer it. We have hitherto supposed the offender to be in custody before the finding of the indictment; in which case he is immediately to be arraigned thereon. But if he has fled, or secretes himself, in capital cases; or has not, in smaller misdemeanors, been bound over to appear at the assizes or sessions, still an indictment may be preferred against him in his absence; since, were he present, he could not be heard before the grand jury against it. And, if it be found, then process must issue to bring him into court; for the indictment cannot be tried, unless he personally appears: according to the rules of equity in all, and the express provision of statute 28 Edw. III. c. 3. in capital, cases; that no man shall be put to death, without being brought to answer by due process of law.

              THE proper process on an indictment for any petty misdemeanor, or on a penal statute, is a writ of venire facias [cause to come], which is in the nature of a summons to cause the party to appear. And if by the return to such venire it appears, that the party has lands in the county whereby he may be distrained, then a distress infinite shall be issued from time to time till he appears. But if the sheriff returns that he has no lands in his bailiwick, then (upon his non-appearance) a writ of capias [taking] shall issue, which commands the sheriff to take his body, and have him at the next assizes; and if he cannot be taken upon the first capias, a second, and a third shall issue, called an alias, and a pluries capias [multiple takings]. But, on indictments for treason or felony, a capias is the first process: and, for treason or homicide, only one shall be allowed to issue, [1] or two in the case of other felonies, by statute 25 Edw. III. c. 14. though the usage is to issue only one in any felony; the provisions of this statute being in most cases found impracticable. [2] And so, in the case of misdemeanors, it is now the usual practice for any judge of the court of king’s bench, upon certificate of an indictment found, to award a writ of capias immediately, in order to bring in the defendant. But if he absconds, and it is thought proper to pursue him to an outlawry, then a greater exactness is necessary. For, in such case, after the several writs have issued in a regular number, according to the nature of the respective crimes, without any effect, the offender shall be put in the exigent in order to his outlawry: that is, he shall be exacted, proclaimed, or required to surrender, at five county courts; and if he be returned quinto exactus [required the fifth time], and does not appear at the fifth exaction or requisition, then he is adjudged to be outlawed, or put out of the protection of the law; so that he is incapable of taking the benefit of it in any respect, either by bringing actions or otherwise.

              THE punishment for outlawries upon indictments for misdemeanors, is the same as for outlawries upon civil actions; (of which, and the previous process by writs of capias, exigi facias [cause to be required], and proclamation, we spoke in the preceding book [3]) viz. forfeiture of goods and chattels. But an outlawry in treason or felony amounts to a conviction and attainder of the offense charged in the indictment, as much as if he had been found guilty by his country. [4] His life is however still under the protection of the law, as has formerly been observed: [5] and though anciently an outlawed felon was said to have caput lupinum [a wolf’s head], and might be knocked on the head like a wolf, by any one that should meet him; [6] because, having renounced all law, he was to be dealt with as in a state of nature, when every one that should find him might slay him: yet now, to avoid such inhumanity, it is held that no man is entitled to kill him wantonly or wilfully; but in so doing is guilty of murder, [7] unless it happens in the endeavor to apprehend him. [8] For any person may arrest an outlaw on a criminal prosecution, either of his own head, or by writ or warrant of capias utlagatum [take the outlaw], in order to bring him to execution. But such outlawry may be frequently reversed by writ of error; the proceedings therein being (as it is fit they should be) exceedingly nice and circumstantial; and, if any single minute point be omitted or misconducted, the whole outlawry is illegal, and may be reversed: upon which reversal the party accused is admitted to plead to, and defend himself against, the indictment.

              THUS much for process to bring in the offender after indictment found; during which stage of the prosecution it is, that writs of certiorari facias [cause notice to be given] are usually had though they may be had at any time before trial, to certify and remove the indictment, with all the proceedings thereon, from any inferior court of criminal jurisdiction into the court of king’s bench; which is the sovereign ordinary court of justice in causes criminal. And this is frequently done for one of these four purposes; either, 1. To consider and determine the validity of appeals or indictments and the proceedings thereon: and to quash or confirm them as there is cause: or, 2. Where it is surmised that a partial or insufficient trial will probably be had in the court below, the indictment is removed, in order to have the prisoner or defendant tried at the bar of the court of king’s bench, or before the justices of nisi prius [unless before]: or, 3. It is so removed, in order to plead the king’s pardon there: or, 4. To issue process of outlawry against the offender, in those countries or places where the process of the inferior judges will not reach him. [9] Such writ of certiorari [notice given], when issued and delivered to the inferior court for removing any record or other proceeding, as well upon indictment as otherwise, supersedes the jurisdiction of such inferior court, and makes all subsequent proceedings therein entirely erroneous and illegal; unless the court of king’s bench remands the record to the court below, to be there tried and determined. A certiorari may be granted at the instance of either the prosecutor or the defendant: the former as a matter of right, the latter as a matter of discretion; and therefore it is seldom granted to remove indictments from the justices of jail delivery, or after issue joined or confession of the fact in any of the courts below. [10] 

              AT this stage of prosecution also it is, that indictments found by the grand jury against a peer must in consequence of a writ of certiorari be certified and transmitted into the court of parliament, or into that of the lord high steward of Great Britain; and that, in places of exclusive jurisdiction, as the two universities, indictments must be delivered (upon challenge and claim of cognizance) to the courts therein established by charter, and confirmed by act of parliament, to be there respectively tried and determined.
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              [IV-317]

              CHAPTER THE TWENTY FIFTH.

                Of Arraignment, and its Incidents↩

              WHEN the offender either appears voluntarily to an indictment, or was before in custody, or is brought in upon criminal process to answer it in the proper court, he is immediately to be arraigned thereon; which is the fifth stage of criminal prosecution.

              TO arraign, is nothing else but to call the prisoner to the bar of the court, to answer the matter charged upon him in the indictment. [1] The prisoner is to be called to the bar by his name; and it is laid down in our ancient books, [2] that, though under an indictment of the highest nature, he must be brought to the bar without irons, or any manner of shackles or bonds; unless there be evident danger of an escape, and then he may be secured with irons. But yet in Layer’s case, A. D. 1722. a difference was taken between the time of arraignment, and the time of trial; and accordingly the prisoner stood at the bar in chains during the time of his arraignment. [3] 

              WHEN he is brought to the bar, he is called upon by name to hold up his hand: which, though it may seem a trifling circumstance, yet is of this importance, that by the holding up of his hand constat de persona [evidence of the person], and he owns himself to be of that name by which he is called. [4] However it is not an indispensable ceremony; for, being calculated merely for the purpose of identifying the person, any other acknowledgment will answer the purpose as well: therefore, if the prisoner obstinately and contemptuously refuses to hold up his hand, but confesses he is the person named, it is fully sufficient. [5] 

              THEN the indictment is to be read to him distinctly in the English tongue (which was law, even while all other proceedings were in Latin) that he may fully understand his charge. After which it is to be demanded of him, whether he be guilty of the crime, whereof he stands indicted, or not guilty. By the old common law the accessory could not be arraigned till the principal was attainted; and therefore, if the principal had never been indicted at all, had stood mute, had challenged above thirty five jurors peremptorily, had claimed the benefit of clergy, had obtained a pardon, or had died before attainder, the accessory in any of these cases could not be arraigned: for non constitit [not evident] whether any felony was committed or no, till the principal was attained; and it might so happen that the accessory should be convicted one day, and the principal acquitted the next, which would be absurd. However, this absurdity could only happen, where it was possible, that a trial of the principal might be had, subsequent to that of the accessory: and therefore the law still continues, that the accessory shall not be tried, so long as the principal remains liable to be tried hereafter. But by statute 1 Ann. c. 9. if the principal be once convicted, and before attainder, (that is, before he receives judgment of death or outlawry) he is delivered by pardon, the benefit of clergy, or otherwise; or if the principal stands mute, or challengers peremptorily above the legal number of jurors, so as never to be convicted at all; in any of these cases, in which no subsequent trial can be had of the principal, the accessory may be proceeded against, as if the principal felon had been attainted; for there is no danger of future contradiction. And upon the trial of the accessory, as well after as before the conviction of the principal, it seems to be the better opinion, and founded on the true spirit of justice, [6] that the accessory is at liberty (if he can) to controvert the guilt of his supposed principal, and to prove him innocent of the charge, as well in point of fact as in point of law.

              WHEN a criminal is arraigned, he either stands mute, or confesses the fact; which circumstances we may call incidents to the arraignment: or else he pleads to the indictment, which is to be considered as the next stage of proceedings. But, first, let us observe these incidents to the arraignment, of standing mute,

              I. REGULARLY a prisoner is said to stand mute, when, being arraigned for treason or felony, he either, 1. Makes no answer at all: or, 2. Answers foreign to the purpose, or with such matter as is not allowable; and will not answer otherwise: or, 3 Upon having pleaded not guilty, refuses to put himself upon the country. [7] If he says nothing, the court ought ex officio [officially] to impanel a jury, to inquire whether he stands obstinately mute, or whether he be dumb ex visitatione Dei [by the visitation of God]. If the latter appears to be the case, the judges of the court (who are to be of counsel for the prisoner, and to see that he has law and justice) shall proceed to the trial, and examine all points as if he had pleaded not guilty. [8] But whether judgment of death can be given against such a prisoner, who has never pleaded, and can say nothing in arrest of judgment, is a point yet undetermined. [9] 

              IF he be found to be obstinately mute, (which a prisoner has been held to be, that has cut out his own tongue, [10]) then, if it be on an indictment of high treason, it is clearly settled that standing mute is equivalent to a conviction, and he shall receive the same judgment and execution. [11] And as in this the highest crime, so also in the lowest species of felony, viz. in petit larceny, and in all misdemeanors, standing mute is equivalent to conviction. But upon appeals or indictments for other felonies, or petit treason, he shall not be looked upon as convicted, so as to receive judgment for the felony; but shall, for his obstinacy, receive the terrible sentence of penance, or peine forte et dure [penance strong and hard].

              BEFORE this is pronounced the prisoner ought to have not only trina admonitio [a third warning], but also a convenient respite of a few hours, and the sentence should be distinctly read to him, that he may know his danger: [12] and, after all, if he continues obstinate, and his offense is clergyable, he shall have the benefit of his clergy allowed him; even though he is too stubborn to pray it. [13] Thus tender has the modern law been of inflicting this dreadful punishment: but if no other means will prevail, and the prisoner (when charged with a capital felony) continues stubbornly mute, the judgment is then given against him, without any distinction of sex or degree. A judgment, which the law has purposely ordained to be exquisitely severe, that by that very means it might rarely be put in execution.

              THE rack, or question, to extort a confession from criminals, is a practice of a different nature: this being only used to compel a man to put himself upon his trial; that being a species of trial in itself. And the trial by rack is utterly unknown to the law of England; though once when the dukes of Exeter and Suffolk, and other ministers of Henry VI, had laid a design to introduce the civil law into this kingdom as the rule of government, for a beginning thereof they erected a rack for torture; which was called in derision the duke of Exeter’s daughter, and still remains in the tower of London: [14] where it was occasionally used as an engine of state, not of law, more than once in the reign of queen Elizabeth. [15] but when, upon the assassination of Villiers duke of Buckingham by Felton, it was proposed in the privy council to put the assassin to the rack, in order to discover his accomplices; the judges, being consulted, declared unanimously, to their own honor and the honor of the English law, that no such proceeding was allowable by the laws of England. [16] It seems astonishing that this usage, of administering the torture, should be said to arise from a tenderness to the lives of men: and yet this is the reason given for its introduction in the civil law, and its subsequent adoption by the French and other foreign nation: [17] viz. because the laws cannot endure that any man should die upon the evidence of a false, or even a single, witness; and therefore contrived this method that innocence should manifest itself by a stout denial, or guilt by a plain confession. Thus rating a man’s virtue by the hardiness of his constitution, and his guilt by the sensibility of his nerves! But there needs only to state accurately, [18] in order most effectually to expose, this inhuman species of mercy: the uncertainty of which, as a test and criterion of truth, was long ago very elegantly pointed out by Tully; though he lived in a state wherein it was usual to torture slaves in order to furnish evidence: ” tamen, says he, illa tormenta gubernat dolor, moderatur natura cujusque tum animi tum corporis, regit quaesitor, flectit libido, corrumpit spes, infirmat metus; ut in tot rerum angustiis nihil veritati loci relinquatur.” [19] [“Nevertheless, these torments are regulated by pain; they are more or less great in each sufferer, according to his strength of mind or body, the inquisitor directs them, the will bends, hope corrupts, fear enfeebles, so that in the dread and distraction of his situation, there is no place left for the consideration of truth."]

              THE English judgment of penance for standing mute [20] is as follows: that the prisoner shall be remanded to the prison from whence he come; and put into a low, dark chamber; and there be laid on his back, on the bare floor, naked, unless where decency forbids; that there be placed upon his body as great a weight of iron as he can bear, and more; that he shall have no sustenance, save only, on the first day, three morsels of the worst bread; and, on the second day, three drafts of standing water, that shall be nearest to the prison door; and in this situation this shall be alternately his daily diet, till he dies, as the judgment now runs, though formerly it was, till he answered. [21] 

              IT has been doubted whether this punishment subsisted at the common law, [22] or was introduced in consequence of the statute Westm. 1. 3 Edw. I. c. 12. [23] which seems to be the better opinion. For not a word of it is mentioned in Glanvil or Bracton, or in any ancient author, case, or record, (that has yet been produced) previous to the reign of Edward I: but there are instances on record in the reign of Edward I: but there are instances on record in the reign of Henry III, [24] where persons accused of felony, and standing mute, were tried in a particular manner, by two successive juries, and convicted; and it is asserted by the judges in 8 Hen. IV. that, by the common law before the statute, standing mute on an appeal amounted to a conviction of the felony. [25] This statute of Edward I directs such persons, “as will not put themselves upon inquests of felonies before the judges at the suit of the king, to be put into hard and strong prison ( soient mys en la prisone fort et dure) as those which refuse to be at the common law of the land.” And, immediately after this statute, the form of the judgment appears in Fleta and Britton to have been only a very straight confinement in prison, with hardly any degree of sustenance; but no weight is directed to be laid upon the body, so as to hasten the death of the miserable sufferer: and indeed any surcharge of punishment on persons adjudged to penance, so as to shorten their lives, is reckoned by Horne in the mirror [26] as a species of criminal homicide: to which we may add, that the record of 35 Edw. I. (cited by a learned author [27]) most clearly proves, that the prisoner might then possibly subsist for forty days under this lingering punishment. I should therefore imagine that the practice of loading him with weights, or, as it is usually called, pressing him to death, was gradually introduced between the reign of Edward I and 8 Hen. IV, when it first appears upon our books; [28] and was intended as a species of mercy to the delinquent, by delivering him the sooner from his torment: and hence I presume it also was, that the duration of the penance was then first [29] altered; and instead of continuing till he answered, it was directed to continue till he died, which must very soon happen under an enormous pressure.

              THE uncertainty of its original, the doubts that may be conceived of its legality, and the repugnance of its theory (for it rarely is carried into practice) to the humanity of the laws of England, all seem to require a legislative abolition of this cruel process, and a restitution of the ancient common law; whereby the standing mute in felony, as well as in treason and in trespass, amounted to a confession of the charge. Or, if the corruption of the blood and the consequent escheat in felony were removed, the peine forte et dure might still remain, as a monument of the savage rapacity, with which the lordly tyrants of feudal antiquity hunted after escheats and forfeitures; but no man would ever be tempted to undergo such a horrid alternative. For the law is, that by standing mute, and suffering this heavy penance, the judgment, and of course the corruption of the blood and escheat of the lands, are saved in felony and petit treason; though not the forfeiture of the goods: and therefore this lingering punishment was probably introduced, in order to extort a plea; without which it was held that no judgment of death could being given, and so the lord lost his escheat. But notwithstanding these terrors, some hardy delinquents, conscious of their guilt, and yet touched with a tender regard for their children, have rather chosen to submit to this painful death, than the easier judgment upon conviction, which might expose their offspring not only to present want, but to future incapacities of inheritance. But in high treason, as standing mute is equivalent to a conviction, the same judgment, the same corruption of blood, and the same forfeitures attend it, as in other cases of conviction. [30] And thus much for the demeanor of a prisoner upon his arraignment, by standing mute.

              II. THE other incident to arraignments, exclusive of the plea, is the prisoner’s confession of the indictment. Upon a simple and plain confession, the court has nothing to do but to award judgment: but it is usually very backward in receiving and recording such confession, out of tenderness to the life of the subject; and will generally advise the prisoner to retract it, and plead to the indictment. [31] 

              BUT there is another species of confession, which we read much of in our ancient books, of a far more complicated kind, which is called approvement. And that is when a person, indicted of treason or felony, and arraigned for the same, does confess the fact before plea pleaded; and appeals or accuses others, his accomplices, of the same crime, in order to obtain his pardon. In this case he is called an approver or prover, probator, and the party appealed or accused is called the appellee. Such approvement can only be in capital offenses; and it is, as it were, equivalent to an indictment, since the appellee is equally called upon to answer it: and if he has no reasonable and legal exceptions to make to the person of the approver, which indeed are very numerous, he must put himself upon his trial, either by battle, or by the country; and, if vanquished or found guilty, must suffer the judgment of the law, and the approver shall have his pardon, ex debito justitiae [as due to justice]. On the other hand, if the appellee be conqueror, or acquitted by the jury, the approver shall receive judgment to be hanged, upon his own confession of the indictment; for the condition of his pardon has failed, viz. the convicting of some other person, and therefore his conviction remains absolute.

              BUT it is purely in the discretion of the court to permit the approver thus to appeal, or not; and, in fact, this course of admitting approvements has been long disused: for the truth was, as Sir Matthew Hale observes, that more mischief has arisen to good men by these king of approvements, upon false and malicious accusations of desperate villains, than benefit to the public by the discovery and conviction of real offenders. And therefore, in the times when such appeals were more frequently admitted, great strictness and nicety were held therein: [32] though, since their discontinuance, the doctrine of approvements is become a matter of more curiosity than use. I shall only observe, that all the good, whatever it be, that can be expected from this method of approvement, is fully provided for in the cases of robbery, burglary, housebreaking, and larceny to the value of five shillings from shops, warehouses, stables, and coachhouses, by statutes 4 & 5 W. M. c. 8. 10 & 11 W. III. c. 23. and 5 Ann. c. 31. which enact, that, if any such felon, being out of prison, shall discover two or more persons, who have committed the like felonies, so as they may be convicted thereof; he shall in most cases receive a reward of 40£ and in general be entitled a pardon of all capital offenses, excepting only murder and treason. And if any such person, having feloniously stolen any lead, iron, or other metals, shall discover and convict two offenders of having illegally bought or received the same he shall by virtue of statute 29 Geo. II. c. 30 be pardoned for all such felonies committed before such discovery.
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              [IV-326]

              CHAPTER THE TWENTY SIXTH.

                Of Plea, and Issue↩

              WE are now to consider the plea of the prisoner, or defensive matter alleged by him on his arraignment, if he does not confess, or stand mute. This is either, 1. A plea to the jurisdiction; 2. A demurrer; 3. A. plea in abatement; 4. A special plea in bar; or, 5. The general issue.

              FORMERLY there was another plea, now abrogated, that of sanctuary; which is however necessary to be lightly touched upon as it may give some light to many parts of out ancient law: it being introduced and continued during the superstitious veneration, that was paid to consecrated ground in the times of popery. First then, it is to be observed, that if a person accused of any crime (except treason, wherein the crown, and sacrilege, wherein the church, was too nearly concerned) had fled to any church or church-yard, and within forty days after went in sackcloth and confessed himself guilty before the coroner, and declared all the particular circumstances of the offense; and thereupon took the oath in that case provided, viz. that he abjured the realm, and would depart from thence forthwith at the port that should be assigned him, and would never return without leave from the king; he by this means saved his life, if he observed the conditions of the oath, by going with a cross in his hand and with all convenient speed, to the port assigned, and embarking. For it, during this forty days privilege of sanctuary, or in his road to the sea side, he was apprehended and arraigned in any court for this felony, he might plead the privilege of sanctuary, and had a right to be remanded, if taken out against his will. [1] But by this abjuration his blood was attainted, and he forfeited all his goods and chattels. [2] The immunity of these privileged places was very much abridged by the statutes 27 Hen. VIII. c. 19. and 32 Hen. VIII. c. 12. And now, by the statute 21 Jac. I. c. 28. all privilege of sanctuary, and abjuration consequent thereupon, is utterly taken away and abolished.

              FORMERLY also the benefit of clergy used to be pleaded before trial or conviction, and was called a declinatory plea; which was the name also given to that of sanctuary. [3] But, as the prisoner upon a trial has a chance to be acquitted, and totally discharged; and, if convicted of a clergyable felony, is entitled equally to his clergy after as before conviction; this course is extremely disadvantageous: and therefore the benefit of clergy is now very rarely pleaded; but, if found requisite, is prayed by the convict before judgment is passed upon him.

              I PROCEED therefore to the five species of pleas, before mentioned.

              I. A PLEA to the jurisdiction, is where an indictment is taken before a court, that has no cognizance of the offense; as if a man be indicted for a rape at the sheriff’s tourn, or for treason at the quarter sessions: in these or similar cases, he may except to the jurisdiction of the court, without answering at all to the crime alleged. [4] 

              II. A DEMURRER to the indictment. This is incident to criminal cases, as well as civil, when the fact as alleged is allowed to be true, but the prisoner joins issue upon some point of law in the indictment, by which he insists that the fact, as stated, is no felony, treason, or whatever the crime is alleged to be. Thus, if a man be indicted for feloniously stealing a greyhound: which is an animal in which no valuable property can be had, and therefore it is not felony, but only a civil trespass, to steal it: in this case the party indicted may demur to the indictment; denying it to be felony, though he confesses the act of taking it. Some have held, [5] that if, on demurrer, the point of law be adjudged against the prisoner, he shall have judgment and execution, as if convicted by verdict. But this is denied by others, [6] who hold, that in such case he shall be directed and received to plead the general issue, not guilty, after a demurrer determined against him. Which appears the more reasonable, because it is clear, that if the prisoner freely discovers the fact in court, and refers it to the opinion of the court, whether it be felony, or no; and upon the fact thus shown in appears to be felony; the court will nor record the confession, but admit him afterwards to plead not guilty. [7] And this seems to be a case of the same nature, being for the most part a mistake in point of law, and in the conduct of his pleading; and, though a man by mispleading may in some cases lose his property, yet the law will not suffer him by such niceties to lose his life. However, upon this doubt, demurrers to indictments are seldom used: since the same advantages may be taken upon a plea of not guilty; or afterwards, in arrest of judgment, when the verdict has established the fact.

              III. A PLEA in abatement is principally for a misnosmer, a wrong name, or a false addition to the prisoner. As, if James Allen, gentleman, is indicted by the name of John Allen, esquire, he may plead that he has the name of James, and not of John; and that he is a gentleman, and not an esquire. And, if either fact is found by a jury, then the indictment shall be abated, as writs or declarations may be in civil actions; of which we spoke at large, in the preceding volume. [8] But, in the end, there is little advantage accruing to the prisoner by means of these dilatory pleas; because if the exception be allowed, a new bill of indictment may be framed, according to what the prisoner is his plea avers to be his true name and addition. For it is a rule, upon all pleas in abatement, that he, who takes advantage of a flaw, must at the same time show how it may be amended. Let us therefore next consider a more substantial kind of plea, viz. 

              IV. SPECIAL pleas in bar; which go to the merits of the indictment, and give a reason why the prisoner ought not to answer it at all, nor put himself upon his trial for the crime alleged. These are of four kinds: a former acquittal, a former conviction, a former attainder, or a pardon. There are many other pleas, which may be pleaded in bar of an appeal: [9] but these are applicable to both appeals and indictments.

              1. FIRST, the plea of auterfoits acquit, or a former acquittal, is grounded on this universal maxim of the common law of England, that no man is to be brought into jeopardy of his life, more than once, for the same offense. And hence it is allowed as a consequence, that when a man is once fairly found not guilty upon any indictment, or other prosecution, he may plead such acquittal in bar of any subsequent accusation for the same crime. Therefore an acquittal on an appeal is a good bar to an indictment of the same offense. And so also was an acquittal on an indictment a good bar to an appeal, by the common law: [10] and therefore, in favor of appeals, a general practice was introduced, not to try any person on an indictment of homicide, till after the year and day, within which appeals may be brought, were past; by which time it often happened that the witnesses died, or the whole was forgotten. To remedy which inconvenience, the statute 3 Hen. VII. c. 1. enacts, that indictments shall be proceeded on, immediately, at the king’s suit, for the death of a man, without waiting for bringing an appeal; and that the plea, of auterfoits acquit on an indictment, shall be no bar to the prosecuting of any appeal.

              2. SECONDLY, the plea of auterfoits convict, or a former conviction for the same identical crime, though no judgment was ever given, or perhaps will be (being suspended by the benefit of clergy or other causes) is a good plea in bar to an indictment. And this depends upon the same principle as the former, that no man ought to be twice brought in danger of his life for one and the same crime. [11] Hereupon it has been held, that a conviction of manslaughter, on an appeal, is a bar even in another appeal, and much more in an indictment, of murder; for the fact prosecuted is the same in both, though the offenses differ in coloring and in degree. It is to be observed, that the pleas of auterfoits acquit, and auterfoits convict, or a former acquittal, and former conviction, must be upon a prosecution for the same identical act and crime. But the case is otherwise, in

              3. THIRDLY, the plea of auterfoits attaint, or a former attainder; which is a good plea in bar, whether it be for the same or any other felony. For wherever a man is attainted of felony, by judgment of death either upon a verdict or confession, by outlawry, or heretofore by adjuration; and whether upon an appeal or an indictment; he may plead such attainder in bar to any subsequent indictment or appeal, for the same or for any other felony. [12] And this because, generally, such proceeding on a second prosecution cannot be to any purpose; for the prisoner is dead in law by the first attainder, his blood is already corrupted, and he has forfeited all that he had: so that it is absurd and superfluous to endeavor to attaint him a second time. But to this general rule however, as to all others, there are some exceptions; wherein, cessante ratione, cessat et ipsa lex [the reason ceasing, the law itself ceases]. As, 1. Where the former attainder is reversed for error, for then it is the same as if it had never been. And the same reason holds, where the attainder is reversed by parliament, or the judgment vacated by the king’s pardon, with regard to felonies committed afterwards. 2. Where the attainder was upon indictment, such attainder is no bar to an appeal: for the prior sentence is pardonable by the king; and if that might be pleaded n bar of the appeal, the king might in the end defeat the suit of the subject, by suffering the prior sentence to stop the prosecution of a second, and then, when the time of appealing is elapsed, granting the delinquent a pardon. 3. An attainder in felony is no bar to an indictment of treason: because not only the judgment and manner of death are different, but the forfeiture is more extensive, and the land goes to different persons. 4. Where a person attainted of one felony, as robbery, is afterwards, indicted as principal in another, as murder, to which there are also accessories, prosecuted at the same time; in this case it is held, that the plea of auterfoits attaint is no bar, but he shall be compelled to take his trial, for the sake of public justice: because the accessories to such second felony cannot be convicted till after the conviction of the principal. And from these instances we may collect that the plea of auterfoits attaint is never good, but when a second trial would be quite superfluous.

              4. LASTLY, a pardon may be pleaded in bar; as at once destroying the end and purpose of the indictment, by remitting that punishment, which the prosecution is calculated to inflict. There is one advantage that attends pleading a pardon in bar, or in arrest of judgment, before sentence is past; which gives it by much the preference to pleading it after sentence or attainder. This is, that by stopping the judgment it stops the attainder, and prevents the corruption of the blood: which, when once corrupted by attainder, cannot afterwards be restored, otherwise than by act of parliament. But, as the title of pardons is applicable to other stages of prosecution; and they have their respective force and efficacy, as well after as before conviction, outlawry, or attainder; I shall therefore reserve the more minute consideration of them, till I have gone through every other title, except only that of execution.

              BEFORE I conclude this head of special pleas in bar, it will be necessary once more to observe; that, though in civil actions when a man has his election what plea in bar to make, he is concluded by that plea, and cannot resort to another if that be determined against him; (as, if on an action of debt the defendant against him; (as, if on an action of debt the defendant pleads a general release, and no such release can be proved, he cannot afterwards plead the general issue, nil debet [nothing owed], as he might at first: for he has made his election what plea to abide by, and it was his own folly to choose a rotten defense) though, I say, this strictness is observed in civil actions, quia interest reipublicae ut sit finis litium [it is for the public good to put an end to litigation]: yet in criminal prosecutions, in favorem vitae [in deference to life], as well upon appeal as indictment, when a prisoner’s plea in bar is found against him upon issue tried by a jury, or adjudged against him in point of law by the court; still he shall not be concluded or convicted thereon, but shall have judgment of respondeat ouster [respond again], and may plead over to the felony the general issue, not guilty. [13] For the law allows many pleas by which a prisoner may escape death; but only one plea, in consequence whereof it can be inflicted; viz. on the general issue, after an impartial examination and decision of the facts, by the unanimous verdict of a jury. It remains therefore that I consider,

              V. THE general issue, or plea of not guilty, [14] upon which plea alone the prisoner can receive his final judgment of death. In case of an indictment of felony or treason, there can be no special justification put in by way of plea. As, on an indictment for murder, a man cannot plead that it was in his own defense against a robber on the highway, or a burglar; but he must plead the general issue, not guilty, and give this special matter in evidence. For (besides that these pleas do in effect amount to the general issue; since, if true, the prisoner is most clearly no guilty) as the facts in treason are laid to be done proditorie et contra ligeantiae suae debitum [traitorously and against his due allegiance]; and, in felony, that the killing was done felonice ; these charges, of a traitorous or felonious intent, are the points and very gist of the indictment, and must be answered directly, by the general negative, not guilty; and the jury upon the evidence will take notice of any defensive matter, and give their verdict accordingly, as effectually as if it were, or could be, specially pleaded. So that this is, upon all accounts, the most advantageous plea for the prisoner. [15] 

              WHEN the prisoner has thus pleaded not guilty, non culpabilis, or nient culpable ; which was formerly used to be abbreviated upon the minutes, thus, ” non (or nient) cul.” the clerk of the assize, or clerk of the arraigns, on behalf of the crown replies, that the prisoner is guilty, and that he is ready to prove him so. This is done by two monosvllables in the same spirit of abbreviation, ” cul. prit.” which signifies first that the prisoner is guilty, ( cul. culpable, or culpabilis) and then that the king is ready to prove him so; prit, praesto sum, or paratus verificare. This is therefore a replication on behalf to the king viva voce [by voice] at the bar; which was formerly the course in all pleadings, as well in civil as in criminal causes. And that was done in the concisest manner: for when the pleader intended to demur, he expressed his demurrer in a single word, “judgment;” signifying that he demanded judgment whether the writ, declaration, plea, etc, either in form or matter, were sufficiently good in law; and in he meant to rest on the truth of the facts pleaded, he expressed that also in a single syllable, ” prit ;” signifying that he was ready to prove his assertions; as may be observed from the yearbooks and other ancient repositories of law. [16] By this replication the king and the prisoner are therefore at issue: for we may remember, in our strictures upon pleadings in the preceding book, [17] it was observed, that when the parties come to a fact, which is affirmed on one side and denied on the other, then they are said to be at issue in point of fact: which is evidently the case here, in the plea of non cul. by the prisoner; and the replication of cul. by the clerk. And we may also remember, that the usual conclusion of all affirmative pleadings, as this of cul. or guilty is, was by an averment in these words, “and this he is ready to verify; et hoc paratus est verificare :” which same thing is here expressed by the single word, ” prit.”

              HOW our courts came to express a matter of this importance in so odd and obscure a manner, ” rem tantam tam negligenter,” can hardly be pronounced with certainty. It may perhaps, however, be accounted for by supposing, that these were at first short notes, to help the memory of the clerk, and remind him what he was to reply; or else it was the short method of taking down in court, upon the minutes, the replication and averment; ” cul. prit :” which afterwards the ignorance of succeeding clerks adopted for the very words to be by them spoken. [18] 

              BUT however it may have arisen, the joining of issue (which, though now usually entered on the record, [19] is no otherwise joined [20] in any part of the proceedings) seems to be clearly the meaning of this obscure expression; [21] which has puzzled our most ingenious etymologists, and is commonly understood as if the clerk of the arraigns, immediately on plea pleaded, had fixed an opprobrious name on the prisoner, by asking him, “culprit, how wilt thou be tried?” for immediately upon issue joined it is inquired of the prisoner, by what trial he will make his innocence appear. This form has at present reference to appeal and approvements only, wherein the appellee has his choice, either to try the accusation by battle or by jury. But upon indictments, since the abolition of ordeal, there can be no other trial but that by jury, per pais, or by the country: and therefore, if the prisoner refuses to put himself upon the inquest in the usual form, that is, to answer that he will be tried by God and the country, [22] if a commoner; and, if a peer, by God and his peers; [23] the indictment, if in treason, is taken pro confesso [as confessed]: and the prisoner, in cases of felony, is adjudged to stand mute, and, if he perseveres in his obstinacy, shall be condemned to the peine fort et dure [penance hard and strong].

              WHEN the prisoner has thus put himself upon his trial, clerk answers in the humane language of the law, which always hopes that the party’s innocence rather than his guilt may appear, “God send thee a good deliverance.” And then they proceed, as soon as conveniently may be, to the trial; the manner of which will be considered at large in the next chapter.
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              CHAPTER THE TWENTY SEVENTH.

                Of Trial, and Conviction↩

              THE several methods of trial and conviction of offenders, established by the laws of England, were formerly more numerous than at present, though the superstition of our Saxon ancestors: who, like other northern nations, were extremely addicted to divination; a character, which Tacitus observes of the ancient Germans. [1] They therefore invented a considerable number of methods of purgation or trail, to preserve innocence from the danger of false witnesses, and in consequence of a notion that God would always interpose miraculously, to vindicate the guiltless.

              I. THE most ancient species of trial was that by ordeal; which was peculiarly distinguished by the appellation of judicium Dei [God’s judgment]; and sometimes vulgaris purgation [common purification], to distinguish it from the canonical purgation, which was by the oath of the party. This was of two sorts, [2] either fire-ordeal, or water-ordeal; the former being confined to persons of higher rank, the latter to the common people. [3] Both these might be performed by deputy: but the principal was to answer for the success of the trial; the deputy only venturing some corporal pain, for hire, or perhaps for friendship. [4] Fire-ordeal was performed either by taking up in the hand, unhurt, a piece of red hot iron, of one, two or three pounds weight; or else by walking, barefoot, and blindfold, over nine redhot plowshares, laid lengthwise at unequal distances: and if the party escaped being hurt, he was adjudged innocent; but if it happened otherwise, as without collusion it usually did, he was then condemned as guilty. However, by this latter method queen Emma, the mother of Edward the confessor, is mentioned to have cleared her character, when suspected of familiarity with Alwyn bishop of Winchester. [5] 

              WATER-ordeal was performed, either by plunging the bare arm up to the elbow in boiling water, and escaping unhurt thereby: or by casting the person suspected into a river or pond of cold water: and, if he floated therein without any action of swimming, it was deemed an evidence of his guilt; but, if he sunk, he was acquitted. It is easy to trace out the traditional relics of this water-ordeal, in the ignorant barbarity still practiced in many countries to discover witches, by casting them into a pool of water, and drowning them to prove their innocence. And in he Eastern empire the fire-ordeal was used to the same purpose by the emperor Theodore Lascaris; who, attributing his sickness to magic, caused all those whom he suspected to handle the hot iron: thus joining (as has been well remarked [6]) to the most dubious crime in the world, the most dubious proof of innocence.

              AND indeed this purgation by ordeal seems to have been very ancient, and very universal, in the times of superstitious barbarity. It was know to the ancient Greeks: for in the Antigone of Sophocles, [7] a person, suspected by Creon of a misdemeanor, declares himself ready “to handle hot iron and to walk over fire,” in order to manifest his innocence; which, the scholiast [commentator] tells us, was then a very usual purgation. And Grotius [8] gives us many instances of water-ordeal in Bithynia, Sardinia, and other places. There is also a very peculiar species of water-ordeal, said to prevail among the Indians on the coast of Malabar; where a person accused of any enormous crime is obliged to swim over a large river abounding with crocodiles, and, if he escapes unhurt, he is reputed innocent. As in Siam, besides the usual methods of fire and water ordeal, both parties are sometimes exposed to the fury of a tiger let loose for that purpose: and, if the beast spares either, that person is accounted innocent; if neither, both are held to be guilty; but if he spares both, the trial is incomplete, and they proceed to a more certain criterion. [9] 

              ONE cannot but be astonished at the folly and impiety of pronouncing a man guilty, unless he was cleared by a miracle; and of expecting that all the powers of nature should be suspended, by an immediate interposition of providence to save the innocent, whenever it was presumptuously required. And yet in England, so late as king John’s time, we find grants to the bishops and clergy to use the judicium ferri, aquae, et ignis [the judgment of iron, water, and fire]. [10] And, both in England and Sweden, the clergy presided at this trial, and it was only performed in the churches or in other consecrated ground: for which Stiernhook [11] gives the reason; ” non defuit illis operae et laboris pretium; semper enim ab ejusmodi judicio aliquid lucri sacerdotibus obveniebat.” [“They did not go without reward for their pains and labor; for from judgments of this kind some gain always accrued to the priests."] But, to give it its due praise, we find the canon law very early declaring against trial by ordeal, or vulgaris purgatio, as being the fabric of the devil, ” cum sit contra praeceptum Domini, non tentabis Dominum Deum tuum.” [12] [“It is against the commandment of the Lord, not to tempt the Lord thy God."] Upon this authority, though the canons themselves were of no validity in England, it was thought proper (as had been done in Denmark above a century before [13]) to disuse and abolish this trial entirely in our courts of justice, by an act of parliament in 3 Hen III. according to Sir Edward Coke, [14] or rather by an order of the king in council. [15] 

              II. ANOTHER species of purgation, somewhat similar to the former, but probably sprung from a presumptuous abuse of revelation in the ages of dark superstition, was the corsned, or morsel of execration: being a piece of cheese or bread, of about an ounce in weight, which was consecrated with a form of exorcism; desiring of the Almighty that it might cause convulsions and paleness, and find no passage, if the man was really guilty; but might turn to health and nourishment, if he was innocent: [16] as the water of jealousy among the Jews [17] was, by God’s especial appointment, to cause the belly to swell and the thigh to rot, if the woman was guilty of adultery. This corsned was then given to the suspected person; who at the same time also received the holy sacrament: [18] if indeed the corsned was not, as some have suspected, the sacramental bread itself; till the subsequent invention of transubstantiation preserved it from profane uses with a more profound respect than formerly. Our historians assure us, that Godwyn, earl of Kent in the reign of king Edward the confessor, abjuring the death of the king’s brother, at last appealed to his corsned, ” per buccellam deglutiendam abjuravit “ [19] [“he abjured it by swallowing the morsel of execration”] which stuck in his throat and killed him. This custom has been long since gradually abolished, though the remembrance of it still subsists in certain phrases of abjuration retained among the common people. [20] 

              HOWEVER we cannot but remark, that though in European countries this custom most probably arose from an abuse of revealed religion, yet credulity and superstition will, in all ages and in all climates, produce the same or similar effects. And therefore we shall not be surprised to find, that in the kingdom of Pegu there still subsists a trial by the corsned, very similar to that of our ancestors, only substituting raw rice instead of bread. [21] And, in the kingdom of Monomopata, they have a method of deciding lawsuits equally whimsical and uncertain. The witness for the plaintiff chews the bark of a tree, endued with an emetic quality, which, being sufficiently masticated, is then infused in water, which is given the defendant to drink. If his stomach rejects it, he is condemned: if it stays with him, he is absolved, unless the plaintiff will drink some of the same water; and, if it stays with him also, the suit is left undermined. [22] 

              THESE two antiquated methods of trial were principally in use among our Saxon ancestors. The next, which still remains in force, though very rarely in use, owes its introduction among us to the princes of the Norman line. And that is

              III. THE trial by battle, duel, or single combat: which was another species of presumptuous appeals to providence, under an expectation that heaven would unquestionably give the victory to the innocent or injured party. The nature of this trial in cases of civil injury, upon issue joined in a writ of right, was fully discussed in the preceding book: [23] to which I have only to add, that the trial by battle may be demanded at the election of the appellee, in either an appeal or an approvement; and that it is carried on with equal solemnity as that on a writ of right: but with this difference, that there each party might hire a champion, but here they must fight in their proper persons. And therefore if the appellant or approver be a woman, a priest, an infant, or of the age of sixty, or lame, or blind, he or she may counterplead and refuse the wager of battle; and compel the appellee to put himself upon the country. Also peers of the realm, bringing an appeal, shall not be challenged to wage battle, on account of the dignity of their persons; nor the citizens of London, by special charter, because fighting seems foreign to their education and employment. So likewise if the crime be notorious; as if the thief be taken with the mainour, or the murderer in the room with a bloody knife, the appellant may refuse the tender of battle from the appellee; [24] for it is unreasonable that an innocent man should stake his life against one who is already half-convicted.

              THE form and manner of waging battle upon appeals are much the same as upon a writ of right; only the oaths of the two combatants are vastly more striking and solemn. [25] The appellee, when appealed of felony, pleads not guilty, and throws down his glove, and declares he will defend the same by his body: the appellant takes up the glove, and replies that he is ready to make good the appeal, body for body. And thereupon the appellee, taking the book in his right hand, and in his left the right hand of his antagonist, swears to his effect. ” Hoc audi, homo, quem per manum teneo,” etc: “hear this, O man whom I hold by the hand, who callest thyself John by the name of baptism, that I, who call myself Thomas by the name of baptism, did not feloniously murder thy father, William by name, nor am any way guilty of the said felony. So help me God, and the saints; and this I will defend against thee by my body, as this court shall award.” To which the appellant replies, holding the bible and his antagonist’s hand in the same manner as the other: “hear this, O man whom I hold by the hand, who callest thyself Thomas by the name of baptism, that thou art perjured; and therefore perjured, because that thou art perjured; and therefore perjured, because that thou feloniously didst murder my father, William by name. So help me God and the saints; and this I will prove against thee by my body, as this court shall award.” [26] The battle is then to be fought with the same weapons, viz. batons, the same solemnity, and the same oath against amulets and sorcery, that are used in the civil combat: and if the appellee by so far vanquished, that he cannot or will not fight any longer, he shall be adjudged to be hanged immediately; and then, as well as if he be killed in battle, providence is deemed to have determined in favor of the truth, and his blood shall be attained. But if he kills the appellant, or can maintain the fight from sunrising till the stars appear in the evening, he shall be acquitted. So also if the appellant becomes recreant, and pronounces the horrible word of craven, he shall lose his liberam legem [legal liberty], and become infamous; and the appellee shall recover his damages, and also be forever quit, not only of the appeal, but of all indictments likewise for the same offense.

              IV. THE fourth method of trial used in criminal cases is that by the peers of Great Britain, in the court of parliament, or the court of the lord high steward, when a peer is capitally indicted. Of this enough has been said in a former chapter; [27] to which I shall now only add, that, in the method and regulations of its proceedings, it differs little from the trial per patriam, or by jury: except that the peers need not all agree in their verdict; but the greater number, consisting of twelve at the least, will conclude, and bind the minority. [28] 

              V. THE trial by jury, or the country, per patriam, is also that trial by the peers, of every Englishman, which, as the grand bulwark of his liberties, is secured to him by the great charter, [29] ” nullus liber homo capiatur, vel imprisonetur, aut exulet, aut aliquo alio modo destruatur, nisi per legale judicium parium suorum, vel per legem terrae.” [“No free man may be taken or imprisoned, or exiled, or in any manner deprived of life but by the lawful judgment of his peers, or by the law of the land."]

              THE antiquity and excellence of this trial, for the settling of the civil property, has before been explained at large. [30] And it will hold much stronger in criminal cases; since, in times of difficulty and danger, more is to be apprehended from the violence and partiality of judges appointed by the crown, in suits between the king and the subject, than in disputes between one individual and another, to settle the metes and boundaries of private property. Our law has therefore wisely placed this strong and two-fold barrier, of a presentment and a trial by jury, between the liberties of the people, and the prerogative of the crown. It was necessary, for preserving the admirable balance of our constitution, to vest the executive power of the laws in the prince: and yet this power might be dangerous and destructive to that very constitution, if exerted without check or control, by justices of oyer and terminer occasionally named by the crown; who might then, as in France or Turkey, imprison, dispatch, or exile any man that was obnoxious to the government, by an instant declaration, that such is their will and pleasure. But the founders of the English laws have with excellent forecast contrived, that no man should be called to answer to the king for any capital crime, unless upon the preparatory accusation of twelve or more of his fellow subjects, the grand jury: and that the truth of every accusation, whether preferred in the shape of indictment, information, or appeal, should afterwards be confirmed by the unanimous suffrage of twelve of his equals and neighbors, indifferently chosen, and superior to all suspicion. So that the liberties of England cannot but subsist, so long as this palladium [safeguard] remains sacred and inviolate, not only from all open attacks, (which none will be so hardy as to make) but also from all secret machinations, which may sap and undermine it; by introducing new and arbitrary methods of trial, by justices of the peace, commissioners of the revenue, and courts of conscience. And however convenient these may appear at first, (as doubtless all arbitrary powers, well executed, are the most convenient) yet let it be again remembered, that delays, and little inconveniences in the forms of justice, are the price that all free nations must pay for their liberty in more substantial matters; that these inroads upon this sacred bulwark of the nation are fundamentally opposite to the spirit of our constitution; and that, though begun in trifles, the precedent may gradually increase and spread, to the utter disuse of juries in questions of the most momentous concern.

              WHAT was said of juries in general, and the trial thereby, in civil cases, will greatly shorten our present remarks, with regard to the trial of criminal suits; indictments, informations, and appeals: which trial I shall consider in the same method that I did the former; by following the order and course of the proceedings themselves, as the most clear and perspicuous way of treating it.

              WHEN therefore a prisoner on his arraignment has pleaded not guilty, and for his trial has put himself upon the country, which country the jury are, the sheriff of the county must return a panel of jurors, liberos et legales homines, de vicineto ; that is, freeholders, without just exception, and of the visne or neighborhood; which is interpreted to be of the county where the fact is committed. [31] If the proceedings are before the court of king’s bench, there is time allowed, between the arraignment and the trial, for a jury to be impaneled by writ of venire facias to the sheriff, as in civil causes: and the trial in case of a misdemeanor is had at nisi prius [unless before], unless it be of such consequence as to merit a trial at bar; which is always invariably had when the prisoner is tried for any capital offense. But, before commissioners of oyer and terminer [hear and determine] and jail delivery, the sheriff by virtue of a general precept directed to him beforehand, returns to the court a panel of forty eight jurors, to try all felons that may be called upon their trial at that session: and therefore it is there usual to try all felons immediately, or soon, after their arraignment. But it is not customary, nor agreeable to the general course of proceedings, unless by consent of parties, to try persons indicted of smaller misdemeanors at the same court in which they have pleaded not guilty, or traversed the indictment. But they usually give security to the court, to appear at the next assizes or session, and then and there to try the traverse, giving notice to the prosecutor of the same.

              IN cases of high treason, whereby corruption of blood may ensue, or misprision of such treason, it is enacted by statute 7 W. III. c. 3. first, that no person shall be tried for any such treason, except an attempt to assassinate the king, unless the indictment be bound within three years after the offense committed: next, that the prisoner shall have a copy of the indictment, but not the names of the witnesses, five days at least before the trial; that is, upon the true construction of the act, before his arraignment; [32] for then is his time to take any exceptions thereto, by way of plea or demurrer: thirdly, that he shall also have a copy of the panel of jurors two days before his trial: and, lastly, that he shall have the same compulsive process to bring in is witnesses for him, as was usual to compel their appearance against him. And, by statute 7 Ann. c. 21. (which did not take place till after the decease of the late pretender) all persons, indicted for high treason or misprision thereof, shall have not only a copy of the indictment, but a list of all the witnesses to be produced, and of the jurors impaneled, with their professions and places of abode, delivered to him ten days before the trial, and in the presence of two witnesses; the better to prepare him to make his challenges and defense. But this last act, so far as it affected indictments for the inferior species of high treason, respecting the coin and the royal seals, is repealed by the statute 6 Geo. III. c. 53. else in had been impossible to have tried those offenses in the same circuit in which they are indicted: for ten clear days, between the finding and the trial of the indictment, will exceed the time usually allotted for any session of oyer and terminer. [33] And no person indicted for felony is, or (as the law stands) ever can be, entitled to such copies, before the time of his trial. [34] 

              WHEN the trial is called on, the jurors are to be sworn, as they appear, to the number of twelve, unless they are challenged by the party.

              CHALLENGES may here be made, either on the part of the king, or on that of the prisoner; and either to the whole array, or to the separate polls, for the very same reasons that they may be made in civil causes. [35] For it is here at least as necessary, as there, that the sheriff or returning officer be totally indifferent; that where an alien in indicted, the jury should be de medietate, or half foreigners; (which does not indeed hold in treasons, [36] aliens being very improper judges of the branch of allegiance to the king) that on every panel there should be a competent number of hundredors; and that the particular jurors should be omni exceptione majores [above all exception]; not liable to objection either propter honoris respectum, propter defectum, propter affectum, or propter delictum [on account of dignity, on account of incompetency, on account of partiality, or on account of criminality].

              CHALLENGES upon any of the foregoing accounts are styled challenges for cause; which may be without stint in both criminal and civil trials. But in criminal cases, or at least in capital ones, there is, in favorem vitae [in deference to life], allowed to the prisoner an arbitrary and capricious species of challenge to a certain number of jurors, without showing any cause at all; which is called a peremptory challenge: a provision full of that tenderness and humanity to prisoners, for which our English laws are justly famous. This is grounded on two reasons. 1. As every one must be sensible, what sudden impressions and unaccountable prejudices we are apt to conceive upon the bare looks and gestures of another; and how necessary it is, that a prisoner (when put to defend his life) should have a good opinion of his jury, the want of which might totally disconcert him; the law wills not that he should be tried by any one man against whom he has conceived a prejudice, even without being able to assign a reason for such his dislike. 2. Because, upon challenges for cause shown, if the reason assigned prove insufficient to set aside the juror, perhaps the bare questioning his indifference may sometimes provoke a resentment; to prevent all ill consequences from which, the prisoner is still at liberty, if he pleases, peremptorily to set him aside.

              THIS privilege, of peremptory challenges, though granted to the prisoner, is denied to the king by the statute 33 Edw. I. St. 4. which enacts, that the king shall challenge no jurors without assigning a cause certain, to be tried and approved by the court. However it is held, that the king need not assign his cause of challenge, till all the panel is gone through, and unless there cannot be a full jury without the persons so challenged. And then, and not sooner, the king’s counsel must show the cause: otherwise the juror shall be sworn. [37] 

              THE peremptory challenges of the prisoner must however have some reasonable boundary; otherwise he might never be tried. This reasonable boundary is settled by the common law to be the number of thirty five; that is, one under the number of three full juries. For the law judges that five and thirty are fully sufficient to allow the most timorous man to challenge through mere caprice; and that he who peremptorily challenges a greater number, or three full juries, has no intention to be tried at all. And therefore it dealt with one, who peremptorily challenges above thirty five, and will not retract his challenge, as with one who stands mute or refuses his trial; by sentencing him to the peine forte et dure [penance strong and hard] in felony, and by attainting him in treason. [38] And so the law stands at this day with regard to treason, of any kind.

              BUT by statute 22 Hen. VIII. c. 14. (which, with regard to felonies, stands unrepealed by statute 1 & 2 Ph. & Mar. c. 10.) by this statute, I say, no person, arraigned for felony, can be admitted to make any more than twenty peremptory challenges. But how if the prisoner will peremptorily challenge twenty one? what shall be done? The old opinion was, that judgment of peine forte et dure should be given, as where he challenged thirty-six at the common law: [39] but the better opinion seems to be, [40] that such challenge shall only be disregarded and overruled. Because, first, the common law does not inflict the judgment of penance for challenging twenty one, neither does the statute inflict it; and so heavy a judgment shall not be imposed by implication. Secondly, the words of the statute are, “that he be no admitted to challenge more than twenty;” the evident construction of which is, that any farther challenge shall be disallowed or prevented: and therefore, being null from the beginning, and never in fact a challenge, it can subject the prisoner to no punishment; but the juror shall be regularly sworn.

              IF, by reason of challenges or the default of the jurors, a sufficient number cannot be had of the original panel, a tales may be awarded as in civil causes, [41] till the number of twelve is sworn, “well and truly to try, and true deliverance make, between our sovereign lord the king, and the prisoner whom they have in charge; and a true verdict to give, according to their evidence.”

              WHEN the jury is sworn, if it be a cause of any consequence, the indictment is usually opened, and the evidence marshaled, examined, and enforced by the counsel for the crown, or prosecution. But it is a settled rule at common law, that no counsel shall be allowed a prisoner upon his trial, upon the general issue, in any capital crime, unless some point of law shall arise proper to be debated. [42] A rule, which (however it may be palliated under cover of that noble declaration of the law, when rightly understood, that the judge shall be counsel for the prisoner; that is, shall see that the proceedings against him are legal and strictly regular [43]) seems to be not at all of a piece with the rest of the humane treatment of prisoners by the English law. For upon what face of reason can that assistance be denied to save the life of a man, which yet is allowed him in prosecutions for every petty trespass? Nor indeed is it strictly speaking a part of out ancient law: for the mirrour, [44] having observed the necessity of counsel in civil suits, “who know how to forward and defend the cause, by the rules of law and customs of the realm,” immediately afterwards subjoins; “and more necessary are they for defense upon indictments and appeals of felony, than upon other venial causes.” [45] And, to say the truth, the judges themselves are so sensible of this defect in our modern practice, that they seldom scruple to allow a prisoner counsel to stand by him at the bar, and instruct him what questions to ask, or even to ask questions for him, with respect to matters of fact: for as to matters of law, arising on the trial, they are entitled to the assistance of counsel. But still this is a matter of too much importance to be left to the good pleasure of any judge, and is worthy the interposition of the legislature; which has shown its inclination to indulge prisoners with this reasonable assistance, by enacting in statute 7 W. III. c. 3. that persons indicted for such high treason, as works a corruption of the blood, or misprision thereof, may make their full defense by counsel, no exceeding two, to be named by the prisoner and assigned by the court or judge: and this indulgence, by statute 20 Geo. II. c. 30. is extended to parliamentary impeachments for high treason, which were excepted in the former act.

              THE doctrine of evidence upon pleas of the crown is, in most respects, the same as that upon civil actions. There are however a few leading points, wherein, by several statutes and resolutions, a difference is made between civil and criminal evidence.

              FIRST, in all cases of high treason, petit treason, and misprision of treason, by statutes 1 Edw. VI. c. 11. and 1 & 2 Ph. & Mar. c. 10. two lawful witnesses are required to convict a prisoner; except in cases of coining, [46] and counterfeiting the seals; or unless the party shall willingly and without violence confess the same. By statute 7 W. III. c. 3. in prosecutions for those treasons to which that act extends, the same rule is again enforced, with this addition, that the confession of the prisoner, which shall countervail the necessity of such proof, must be in open court; and it is declared that both witnesses must be to the same overt act of treason, or one to one over act, and the other to another overt act of the same species of treason, [47] and not of distinct heads or kings: and no evidence shall be admitted to prove any overt act not expressly laid in the indictment. And therefore in Sir John Fenwick’s case, in king William’s time, where there was but one witness, an act of parliament [48] was made on purpose to attaint him of treason, and he was executed. [49] But in almost every other accusation one positive witness is sufficient. Baron Montesquieu lays it down for a rule, [50] that those laws which condemn a man to death in any case on the deposition of a single witness, are fatal to liberty: and he adds this reason, [51] that the witness who affirms, and the accused who denies, makes an equal balance; there is a necessity therefore to call in a third man to incline the scale. But this seems to be carrying matters too far: for there are some crimes, in which the very privacy of their nature excludes the possibility of having more than one witness: must these therefore escape unpunished? Neither indeed is the bare denial of the person accused equivalent to the positive oath of a disinterested witness. In cases of indictments for perjury, this doctrine is better founded; and there our law adopts it: for one witness is not allowed to convict a man indicted for perjury; because then there is only one oath against another. [52] In cases of treason also there is the accused’s oath of allegiance, to counterpoise the information of a single witness; and that may perhaps be one reason why the law requires a double testimony to convict him: though the principal reason, undoubtedly, is to secure the subject from being sacrificed to fictitious conspiracies, which have been the engines of profligate and crafty politicians in all ages.

              SECONDLY, though from the reversal of colonel Sidney’s attainder by act of parliament in 1689 [53] it may be collected, [54] that the mere similitude of hand-writing in two papers shown to a jury, without other concurrent testimony, is no evidence that both were written by the same person; yet undoubtedly the testimony of witnesses, well acquainted with the party’s hand, that they believe the paper in question to have been written by him, is evidence to be left to a jury. [55] 

              THIRDLY, by the statute 21 Jac. I. c. 27. a mother of a bastard child, concealing its death, must prove by one witness that the child was born dead; otherwise such concealment shall be evidence of her having murdered it. [56] 

              FOURTHLY, all presumptive evidence of felony should be admitted cautiously: for the law holds, that it is better that ten guilty persons escape, than that one innocent suffer. And Sir Matthew Hale in particular [57] lays down two rules, most prudent and necessary to be observed: 1. Never to convict a man for stealing the goods of a person unknown, merely because he will give no account how he came by them, unless an actual felony be proved of such goods: and, 2. Never to convict any person of murder or manslaughter, till at least the body be found dead; on account of two instances he mentions, where persons were executed for the murder of others, who were then alive, but missing.

              LASTLY, it was an ancient and commonly received practice, [58] (derived from the civil law, and which also to this day obtains in the kingdom of France [59]) that, as counsel was not allowed to any prisoner accused of a capital crime, so neither should he be suffered to exculpate himself by the testimony of any witnesses. And therefore it deserves to be remembered, to the honor of Mary I, (whose early sentiments, till her marriage with Philip of Spain, seem to have been humane and generous [60]) that when she appointed Sir Richard Morgan chief justice of the common-pleas, she enjoined him, “that notwithstanding the old error, which did not admit any witness to speak, or any other matter to be heard, in favor of the adversary, her majesty being party; her highness’ pleasure was, that whatsoever could be brought in favor of the subject should be admitted to be heard: and moreover, that the justices should not persuade themselves to sit in judgment otherwise for her highness than for her subject.” [61] Afterwards, in one particular instance (when embezzling the queen’s military stores was made felony by statute 31 Eliz. c. 4.) it was provided that any person, impeached for such felony, “should be received and admitted to make any lawful proof that he could, by lawful witness or otherwise, for his discharge and defense:” and in general the courts grew so heartily ashamed of a doctrine so unreasonable and oppressive, that a practice was gradually introduced of examining witnesses for the prisoner, but not upon oath: [62] the consequence of which still was, that the jury gave less credit to the prisoner’s evidence, than to that produced by the crown. Sir Edward Coke [63] protests very strongly against this tyrannical practice: declaring that he never read in any act of parliament, book-case, or record, that in criminal cases the party accused should not have witnesses sworn for him; and therefore there was not so much as scintilla juris [a spark of law] against it. [64] And the house of commons were so sensible of this absurdity, that, in the bill for abolishing hostilities between England and Scotland, [65] when felonies committed by Englishmen in Scotland were ordered to be tried in one of the three northern countries, they insisted on a clause, and carried it [66] against the efforts of both the crown and the house of lords, against the practice of the courts in England, and the express law of Scotland, [67] “that in all such trials, for the better discovery of the truth, and the better information of the consciences of the jury and justices, there shall be allowed to the party arraigned the benefit of such credible witnesses, to be examined upon oath, as can be produced for his clearing and justification.” At length by the statute 7 W. III. c. 3. the same measure of justice was established throughout all the realm, in cases of treason within the act: and it was afterwards declared by statute 1 Ann. st. 2. c. 9. that in all cases of treason and felony, all witnesses for the prisoner should be examined upon oath, in like manner as the witnesses against him.

              WHEN the evidence on both sides in closed, the jury cannot be discharged till they have given in their verdict; but are to consider of it, and deliver it in, with the same forms, as upon civil causes: only they cannot, in a criminal case, give a privy verdict. [68] But an open verdict may be either general, guilty, or not guilty; or special, setting forth all the circumstances of the case, and praying the judgment of the court, whether, for instance, on the facts stated, it be murder, manslaughter or no crime at all. This is where they doubt the matter of law, and therefore choose to leave it to the determination so the court; though they have an unquestionable right of determining upon all the circumstances, and finding a general verdict, if they think proper so to hazard a breach of their oaths: and, if their verdict be notoriously wrong, they may be punished and the verdict set aside by attaint at the suit of the king; but not at the suit of the prisoner. [69] But the practice, heretofore in use, of fining, imprisoning, or otherwise punishing jurors, merely at the discretion of the court, for finding their verdict contrary to the direction of the judge, was arbitrary, unconstitutional and illegal: and is treated as such by Sir Thomas Smith, two hundred years ago; who accounted “such doings to be very violent, tyrannical, and contrary to the liberty and custom of the realm of England.” [70] For, as Sir Matthew Hale well observes, [71] it would be a most unhappy case for the judge himself, if the prisoner’s fate depended upon his directions:— unhappy also for the prisoner; for, if the judge’s opinion must rule the verdict, the trial by jury would be useless. Yet in many instances, [72] where contrary to evidence the jury have found the prisoner guilty, their verdict has been mercifully set aside, and a new trial granted by the court of king’s bench; for in such case, as has been said, it cannot be set right by attaint. But there has yet been no instance of granting a new trial, where the prisoner was acquitted upon the first. [73] 

              IF the jury therefore find the prisoner not guilty, he is then forever quit and discharged of the accusation; [74] except he be appealed of felony within the time limited by law. But if the jury find him guilty, [75] he is then said to be convicted of the crime whereof he stands indicted. Which conviction may accrue two ways; either by his confessing the offense and pleading guilty; or by his being found so by the verdict of his country.

              WHEN the offender is thus convicted, there are two collateral circumstances that immediately arise. 1. On a conviction, in general, for any felony, the reasonable expenses of prosecution are by statute 25 Geo. II. c. 36. to be allowed to the prosecutor out of the county stock, if he petitions the judge for that purpose; and by statute 27 Geo. II. c. 3. poor persons, bound over to give evidence, are likewise entitled to be paid their charges, as well without conviction as with it. 2. On a conviction of larceny in particular, the prosecutor shall have restitution of his goods, by virtue of the statute 21 Hen. VIII. c. 11. For by the common law there was no restitution of goods upon an indictment, because it is at the suit of the king only; and therefore the party was enforced to bring an appeal of robbery, in order to have his goods again. [76] But, it being considered that the party, prosecuting the offender by indictment, deserves to the full as much encouragement as he who prosecutes by appeal, this statute was made, which enacts, that if any person be convicted of larceny by the evidence of the party robbed, he shall have full restitution of his money, goods, and chattels; or the value of them our of the offender’s goods, if has any, by a writ to be granted by the justice. And this writ of restitution shall reach the goods so stolen, notwithstanding the property [77] of them is endeavored to be altered by sale in market overt. [78] And, though this may seem somewhat hard upon buyer, yet the rule of law is that ” spoliatus debet, ante omnia, restitui “ [“restitution to the one robbed, before all others”]; especially when he has used all the diligence in his power to convict the felon. And, since the case is reduced to this hard necessity, that either the owner or the buyer must suffer; the law prefers the right of the owner, who has done a meritorious act by pursuing a felon to condign punishment, to the right of the buyer, whose merit is only negative, that he has been guilty of no unfair transaction. Or else, secondly, without such writ of restitution, the party may peaceably retake his goods, wherever he happens to find them, [79] unless a new property be fairly acquired therein. Or, lastly, if the felon be convicted and pardoned, or be allowed his clergy, the party robbed may bring his action of trover against him for his goods; and recover a satisfaction in damages. But such action lies not, before prosecution; for so felonies would be made up and healed: [80] and also recaption is unlawful, if it be done with intention to smother or compound the larceny; it then becoming the heinous offense of theft-bote, as was mentioned in a former chapter. [81] 

              IT is not uncommon, when a person is convicted of a misdemeanor, which principally and more immediately affects some individual, as a battery, imprisonment, or the like, for the court to permit the defendant to speak with the prosecutor, before any judgment is pronounced; and, if the prosecutor declares himself satisfied, to inflict but a trivial punishment. This is done, to reimburse the prosecutor his expenses, and make him some private amends, without the trouble and circuity of a civil action. But it surely is a dangerous practice: and, though it may be entrusted to the prudence and discretion of the judges in the superior courts of record, it ought never to be allowed in local or inferior jurisdictions, such as the quarter-sessions; where prosecutions for assaults are by this means too frequently commenced, rather for private lucre than for the great ends of public justice. Above all, it should never be suffered, where the testimony of the prosecutor himself is necessary to convict the defendant: for by this means, the rules of evidence are entirely subverted; the prosecutor becomes in effect a plaintiff, and yet is suffered to bear witness for himself. Nay even a voluntary forgiveness, by the party injured, ought not in true policy to intercept the stroke of justice. “This,” says an elegant writer, [82] (who pleads with equal strength for the certainty as for the lenity of punishment) “may be an act of good-nature and humanity, but it is contrary to the good of the public. For, although a private citizen may dispense with satisfaction for his private injury, he cannot remove the necessity of public example. The right of punishing belongs not to any one individual in particular, but to the society in general, or the sovereign who represents that society: and a man may renounce his own portion of this right, but he cannot give up that of others.”
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                [74] The civil law in such case only discharges him from the same accuser, but not from the same accusation. (Ff. 48. 2. 7.

                [75] In the Roman republic, when the prisoner was convicted of any capital offense by his judges, the form of pronouncing that conviction was something peculiarly delicate: not that he was guilty, but that he had not been enough upon his guard; ” parum cavisse videtur.” (Festus. 325.)

                [76] 3 Inst. 242.

                [77] See Vol. II. pag. 450.

                [78] 1 Hal. P. C. 543.

                [79] See Vol. III. pag. 4.

                [80] 1 Hal. P. C. 546.

                [81] See pag. 133.

                [82] Becc. ch. 46.

              

            

             

            

            

        

        

    

  












 

            
              [IV-358]

              CHAPTER THE TWENTY EIGHTH.

                Of the Benefit of Clergy↩

              AFTER trial and conviction, the judgment of the court regularly follows, unless suspended or arrested by some intervening circumstance; of which the principal is the benefit of clergy: a title of no small curiosity as well as use; and concerning which I shall therefore inquire, 1. Into its original, and the various mutations which this privilege of clergy has sustained. 2. To what persons it is to be allowed at this day. 3. In what cases. 4. The consequences of allowing it.

              I. CLERGY, the privilegium clericale, or in common speech the benefit of clergy, had its original from the pious regard paid by Christian princes to the church in its infant state; and the ill use which the popish ecclesiastics soon made of that pious regard. The exemptions, which they granted to the church, were principally of two kinds: 1. Exemption of places, consecrated to religious duties, from criminal arrests, which was the foundation of sanctuaries: 2. Exemption of the persons of clergymen from criminal process before the secular judge in a few particular cases, which was the true original and meaning of the privilegium clericale.

              BUT the clergy, increasing in wealth, power, honor, number, and interest, began soon to set up for themselves: and that which they obtained by the favor of the civil government, they now claimed as their inherent right; and as a right of the highest nature, indefeasible, and jure divino [divine right]. [1] By their canons therefore and constitutions they endeavored at, and where they met with easy princes obtained, a vast extension of these exemptions: as well in regard to the crimes themselves, of which the life became quite universal; [2] as in regard to the persons exempted, among whom were at length comprehended not only every little subordinate officer belonging to the church or clergy, but even many that were totally laymen.

              IN England however, although the usurpations of the pope were very many and grievous, till Henry the eighth entirely exterminated his supremacy, yet a total exemption of the clergy from secular jurisdiction could never be thoroughly effected, though often endeavored by the clergy: [3] and therefore, though the ancient privilegium clericale was in some capital cases, yet it was not universally, allowed. And in those particular cases, the use was for the bishop or ordinary to demand his clerks to be remitted out of the king’s courts, as soon as they were indicted: concerning the allowance of which demand there was for many years a great uncertainty: [4] till at length it was finally settled in the reign of Henry the sixth, that the prisoner should first be arraigned; and might either then claim his benefit of clergy, by way of declinatory plea; or, after conviction, by way of arresting judgment. This latter way is most usually practiced, as it is more to the satisfaction of the court to have the crime previously ascertained by confession or the verdict of a jury; and also as it is more advantageous to the prisoner himself, who may possibly be acquitted, and so need not the benefit of his clergy at all.

              ORIGINALLY the law was held, that no man should be admitted to the privilege of clergy, but such as had the habitum et tonsuram clericalem [clerical habit and tonsure]. [5] But in process of time a much wider and more comprehensive criterion was established: every one that could read (a mark of great learning in those days of ignorance and her sister superstition) being accounted a clerk or clericus, and allowed the benefit of clerkship, though neither initiated in holy orders, nor trimmed with the clerical tonsure. But when learning, by means of the invention of printing, and other concurrent causes, began to be more generally disseminated than formerly; and reading was no longer a competent proof of clerkship, or being in holy orders; it was found that as many laymen as divines were admitted to the privilegium clericale : and therefore by statute 4 Hen. VII. c. 13. a distinction was once more drawn between mere lay scholars, and clerks that were really in orders. And though it was thought reasonable still to mitigate the severity of the law with regard to the former, yet they were not put upon the same footing with actual clergy; being subjected to a slight degree of punishment, and not allowed to claim the clerical privilege more than once. Accordingly the statute directs, that no person, once admitted to the benefit of clergy, shall be admitted thereto a second time, unless he produces his orders: and, in order to distinguish their persons, all laymen who are allowed this privilege shall be burnt with a hot iron in the brawn of the left thump. This distinction between learned lawmen, and real clerks in orders, was abolished for a time by the statutes 28 Hen. VIII. c. 1, and 32 Hen. VIII. c. 3. but is held [6] to have been virtually restored by statute 1 Edw. VI. c. 12. which statute also enacts that lords of parliament, and peers of the realm, may have the benefit of their peerage, equivalent to that of clergy, for the first offense, (although they cannot read, and without being burnt in the hand) for all offenses then clergyable to commoners, and also for the crimes of housebreaking, highway robbery, horse-stealing, and robbing of churches.

              AFTER this burning the laity, and before it the real clergy, were discharged from the sentence of the law in the king’s courts, and delivered over to the ordinary, to be dealt with according to the ecclesiastical canons. Whereupon the ordinary, not satisfied with the proofs adduced in the profane secular court, set himself formally to work to make a purgation of the offender by a new canonical trial; although he had been previously convicted by his country, or perhaps by his own confession. This trial was held before the bishop in person, or hid deputy; and by a jury of twelve clerks: and there, first, the party himself was required to make oath of his own innocence; next, there was to be the oath of twelve compurgators, who swore they believed he spoke the truth; then, witnesses were to be examined upon oath, but on behalf of the prisoner only and, lastly, the jury were to bring in their verdict upon oath, which usually acquitted the prisoner: otherwise, if a clerk, he was degraded, or put to penance. [7] A learned judge, in the beginning of the last century, [8] remarks with much indignation the vast complication of perjury and subornation of perjury, in this solemn farce of a mock trial; the witnesses, the compurgators, and the jury, being all of them partakers in the guilt: the delinquent party also, though convicted before on the clearest evidence, and conscious of his own offense, yet was permitted evidence, and conscious of his own offense, yet was permitted and almost compelled to swear himself not guilty: nor was the good bishop himself, under whose countenance this scene of wickedness was daily transacted, by any means exempt from a share of it. and yet by this purgation the party was restored to his credit, his liberty, his lands, and his capacity of purchasing afresh, and was entirely made a new and an innocent man.

              THIS scandalous prostitution of oaths, and the forms of justice, in the almost constant acquittal of felonious clerks by purgation, was the occasion, that, upon very heinous and notorious circumstances of guilt, the temporal courts would not trust the ordinary with the trial of the offender, but delivered over to him the convicted clerk, absque purgatione facienda [without making purgation]: in which situation the clerk convict could not make purgation; but was to continue in prison during life, and was incapable of acquiring any personal property, or receiving the profits of his lands, unless the king should please to pardon him. Both these courses were in some degree exceptionable; the latter being perhaps too rigid, as the former was productive of the most abandoned perjury. As therefore these mock trials took their rise from factious and popish tenets, tending to exempt one part of the nation from the general municipal law; it became high time, when the reformation was thoroughly established, to abolish so vain and impious a ceremony.

              ACCORDINGLY the statute 18. Eliz. c. 7. enacts, that, for the avoiding of such perjuries and abuses, after the offender has been allowed his clergy, he shall not be delivered to the ordinary, as formerly; but, upon such allowance and burning in the hand, he shall forthwith be enlarged and delivered out of prison; with proviso, that the judge may, if he thinks fit, continue the offender in jail for any time not exceeding a year. And thus the law continued, for above a century, unaltered; except only that the statute 21 Jac. I. c. 6. allowed, that women convicted of simple larcenies under the value of ten shillings should, (not properly have the benefit of clergy, for they were not called upon to read; but) be burned in the hand, and whipped, stocked, or imprisoned for any time not exceeding a year. And a similar indulgence, by the statutes 3 & 4 W. & M. c. 9. and 4 & 5 W. & M. c. 24. was extended to women, guilty of any clergyable felony whatsoever; who were allowed to claim the benefit of the statute, in like manner as men might claim the benefit of clergy, and to be discharged upon being burned in the hand, and imprisoned for any time not exceeding a year. All women, all peers, and all commoners who cloud read, were therefore discharged in such felonies; absolutely, if clerks in orders; and for the first offense, upon burning in the hand, if lay: yet all liable (excepting peers) if the judge saw occasion, to imprisonment not exceeding a year. And those men, who could not read, if under the degree of peerage, were hanged.

              AFTERWARDS indeed it was considered, that education and learning were no extenuations of guilt, but quite the reverse: and that, if the punishment of death for simple felony was too severe for those who had been liberally instructed, it was, a fortiori [consequently], too severe for the ignorant also. And thereupon by statute 5 Ann. c. 6. it was enacted, that the benefit of clergy should be granted to all those who were entitled to ask it, without requiring them to read by way of conditional merit.

              BUT a few years experience having shown, that this universal lenity was frequently inconvenient, and an encouragement to commit the lower degrees of felony; and that, though capital punishments were too rigorous for these inferior offenses, yet no punishment at all (or next to none, as branding or whipping) was as much too gentle; it was enacted by statutes 4 Geo. I. c. 11. and 6 Geo. I. c. 23. that when any persons shall be convicted of any larceny, either grand or petit, and shall be entitled to the benefit of clergy, or [9] liable only to the penalties of burning in the hand or whipping, the court in their discretion, instead of such burning in the hand or whipping, may direct such offenders to be transported to America for seven years: and, if they return within that time, it shall be felony without benefit of clergy.

              IN this state does the benefit of clergy at present stand; very considerably different from its original institution: the wisdom of the English legislature having, in the course of a long and laborious process, extracted by a noble alchemy rich medicines out of poisonous ingredients; and converted, by gradual mutations, what was at first an unreasonable exemption of particular popish ecclesiastics, into a merciful mitigation of the general law, with respect to capital punishment.

              FROM the whole of this detail we may collect, that, however in times of ignorance and superstition that monster in true policy may for a while subsist, of a body of men, residing in the bowels of a state, and yet independent of its laws; yet, when learning and rational religion have a little enlightened mens minds, society can no longer endure an absurdity so gross, as must destroy its very fundamentals. For, by the original contract of government, the price of protection by the united force of individuals is that of obedience to the united will of the community. This united will is declared in the laws of the land: and that united force in exerted in their due, and universal, execution.

              II. I AM next to inquire, to what persons the benefit of clergy is to be allowed at this day: and this must be chiefly collected from what has been observed in the preceding article. For, upon the whole, we may pronounce, that all clerks in orders are, without any branding, and of course without nay transportation, (for that is only substituted in lieu of the other) to be admitted to this privilege, and immediately discharged, or at most only confined for one year: and this as often as they offend. [10] Again, all lords of parliament and peers of the realm, by the statute 1 Edw. VI. c. 12. shall be discharged in all clergyable and other felonies, provided for by the act, without any burning in the hand, in the same manner, as real clerks convict: but this is only for the first offense. Lastly, all the commons of the realm, not in orders, whether male or female, [11] shall for the first offense be discharged of the punishment for felonies, within the benefit of clergy; upon being burnt in the hand, imprisoned for a year, or less; or, in case of larceny, being transported for seven years, if the court shall thing proper. If has been said, that Jews, and other infidels and heretics, were not capable of the benefit of clergy, till after the statute 5 Ann. c. 6. as being under a legal incapacity for orders. [12] But, with deference to such respectable authority, I much question whether this was ever ruled for law, since the re-introduction of the Jews into England, in the time of Oliver Cromwell. For, if that were the case, the Jews are still in the same predicament, which every day’s experience will contradict: the statute of queen Anne having certainly made no alteration in this respect; it only dispensing with the necessity of reading in those persons, who, in case they could read, were before the act entitled to the benefit of their clergy.

              III. THE third point to be considered is, for what crimes the privilegium clericale, or benefit of clergy, is to be allowed. And, it is to be observed, that neither in high treason, nor in petit larceny, nor in any mere misdemeanors, it was indulged at the common law; and therefore we may lay it down for a rule, that it was allowable only in petit treason and felonies: which for the most part became legally entitled to this indulgence by the statute de clero [of clergy], 25 Edw. III. St. 3. c. 4. which provides, that clerks convict for treasons or felonies, touching other persons than the king himself or his royal majesty, shall have the privilege of holy church. But yet it was not allowable in all felonies whatsoever: for in some it was denied even by the common law, viz. insidiatio viarum, or lying in wait for one on the highway; depopulatio agrorum, or destroying and ravaging a country; [13] and combustio domorum, or arson, that is, the burning of houses; [14] all which are kind of hostile acts, and in some degree border upon treason. And farther, all these identical crimes, together with petit treason, and very many other acts of felony, are ousted of clergy by particular acts of parliament; which have in general been mentioned under the particular offenses to which they belong, and therefore need not be here recapitulated. Of all which statutes for excluding clergy I shall only observe, that they are nothing else but the restoring of the law to the same rigor of capital punishment in the first offense, that in exerted before the privilegium clericale was at all indulged; and which it still exerts upon a second offense in almost all kinds of felonies, unless committed by clerks actually in orders. We may also remark, that by the marine law, as declared in statute 28 Hen. VIII. c. 15. the benefit of clergy is not allowed in any case whatsoever. And therefore when offenses are committed within the admiralty-jurisdiction, which would be clergyable if committed by land, the constant course is to acquit and discharge the prisoner. [15] And lastly, under this head of inquiry, we may observe the following rules: 1. That in all felonies, whether new created or by common law, clergy is now allowable, unless taken away by express words of an act of parliament. [16] 2. That, where clergy is taken away from the principal, it is not of course taken away from the accessory, unless he be also particularly included in the words of the statute. [17] 3. That, when the benefit of clergy is taken away from the offense, (as in case of murder, buggery, robbery, rape, and burglary) a principal in the second degree, aiding and abetting the crime, is as well excluded from his clergy as he that is principal in the first degree: but, 4. That, where it is only taken away from the person committing the offense, (as in the case of stabbing, or committing larceny in a dwelling house, or privately from the person) his aiders and abetters are not excluded; through the tenderness of the law, which has determined that such statutes shall be taken literally. [18] 

              IV. LASTLY, we are to inquire what the consequences are to the party, of allowing him this benefit of clergy. I speak not of the branding, imprisonment, or transportation; which are rather concomitant conditions, than consequences of receiving this indulgence. The consequences are such as affect his present interest, and future credit and capacity: as having been once a felon, but now purged from that guilt by the privilege of clergy; which operates as a kind of statute pardon.

              AND, we may observe, 1. That by his conviction be forfeits all his goods to the king; which, being once vested in the crown, shall not afterwards be restored to the offender. [19] 2. That, after conviction, and till he receives the judgment of the law, by branding or the like, or else is pardoned by the king, he is to all intents and purposes a felon, and subject to all the disabilities and other incidents of a felon. [20] 3. That, after burning or pardon, he is discharged forever of that, and all other felonies before committed, within the benefit of clergy; but not of felonies from which such benefit is excluded: and this by statutes 8 Eliz. c. 4. and 18 Eliz. c. 7. 4. That by the burning, or pardon of it, he is restored to all capacities and credits, and the possession of his lands, as if he had never been convicted. [21] 5. That what is said with regard to the advantages of commoners and laymen, subsequent to the burning in the hand, is equally applicable to all peers and clergymen, although never branded at all. For they have the same privileges, without any burning, which others are entitled to after it. [22] 

               

              

               

              
                Endnotes 

                [1] The principal argument, upon which they founded this exemption, was that text of scripture; “touch not mine anointed, and do my prophets no harm.” (Keilw. 181.)

                [2] See Vol. III. pag. 62.

                [3] Keilw. 180.

                [4] 2 Hal. P. C. 377.

                [5] 2 Hal. P. C. 372. M. Paris. A. D. 1259. See Vol. I. pag. 24.

                [6] Hob. 294.

                [7] 3 P. Wms. 447. Hob. 289.

                [8] hon. 291

                [9] The printed statute book reads and instead of or : and, if that be the true reading, it may be doubted, and, as the consequence may in some cases be capital, it deserves to be explained by the legislature, whether women, and persons convicted of petit larceny, are strictly within these statutes of George the first; for the statutes, as printed, seem to extend only to such convicts as are entitled to the benefit of clergy, which no woman, or petit larcener, properly is. For, with regard to the female sex, the statutes of William and Mary (before referred to) very anxiously distinguish between the benefit of clergy, which extends only to men, and the benefit of the statute 3 & 4 W. & M. which is allowed to be claimed by women: and the statute of Anne (as is hereafter observed) does not entitle any one to the benefit of clergy but such as were entitled before; as its whole operation is merely to dispense with their reading.

                [10] 2 Hal. P. C. 375.

                [11] See note i. [ note 9.]

                [12] 2 Hal. P. C. 373. 2 Hawk. P. C. 338. Fost. 306.

                [13] 2 Hal. P. C. 333.

                [14] 1 Hal. P. C. 346.

                [15] Moor. 756. Fost. 288.

                [16] 2 Hal. P. C. 330.

                [17] 2 Hawk. P. C. 342.

                [18] 1 Hal. P. C. 529. Foster. 356.

                [19] 2 Hal. P. C. 388.

                [20] 2 P. Wms 487.

                [21] 2 Hal. P. C. 389. 5 Rep. 110.

                [22] 2 Hal. P. C. 389, 390.

              

            

             

            

            

        

        

    

  












 

            
              [IV-368]

              CHAPTER THE TWENTY NINTH.

                Of Judgment, and its Consequences↩

              WE are now to consider the next stage of criminal prosecution, after trial and conviction are past, in such crimes and misdemeanors, as are either too high or too low to be included within the benefit of clergy: which is that of judgment. For when, upon a capital charge, the jury have brought in their verdict, guilty, in the presence of the prisoner; he is either immediately, or at a convenient time soon after, asked by the court, if he has anything to offer why judgment should not be awarded against him. And in case the defendant be found guilty of a misdemeanor, (the trial of which may, and does usually, happen in his absence, after he has once appeared) a capias is awarded and issued, to bring him in to receive his judgment; and, if he absconds, he may be prosecuted even to outlawry. But whenever he appears in person, upon either a capital or inferior conviction, he may at this period, as well as at his arraignment, offer any exceptions to the indictment, in arrest or stay of judgment: as for want of sufficient certainty in setting forth either the person, the time, the place, or the offense. And, if the objections be valid, the whole proceedings shall be set aside; but the party may be indicted again. [1] And we may take notice, 1. That none of the statutes of jeofails, [2] for amendment of errors, extend to indictments or proceedings in criminal cases; and therefore a defective indictment is not aided by a verdict, as defective pleadings in civil cases are. 2. That, in favor of life, great strictness has at all times been observed, in every point of an indictment. Sir Matthew Hale indeed complains, “that this strictness is grown to be a blemish and inconvenience in the law, and the administration thereof: for that more offenders escape by the over-easy ear given to exceptions in indictments, than by their own innocence; and many times gross murders, burglaries, robberies, and other heinous and crying offenses, remain unpunished by these unseemly niceties; to the reproach of the law, to the shame of the government, to the encouragement of villainy, and to the dishonor of God.” [3] And yet, notwithstanding this laudable zeal, no man was more tender of life, than this truly excellent judge.

              A PARDON also, as has been before said, may be pleaded in arrest of judgment: and it has the same advantage when pleaded here, as when pleaded upon arraignment; viz. the saving the attainder, and of course the corruption of blood: which nothing can restore but parliament, when a pardon is not pleaded till after sentence. And certainly, upon all accounts, when a man has obtained a pardon, he is in the right to plead it is soon as possible.

              PRAYING the benefit of clergy may also be ranked among the motions in arrest of judgment; of which we spoke largely in the preceding chapter.

              IF all these resources fail, the court must pronounce that judgment, which the law has annexed to the crime, and which has been constantly mentioned, together with the crime itself, in some or other of the former chapters. Of these some are capital, which extend to the life of the offender, and consist generally in being hanged by the neck till dead; though in very atrocious crimes other circumstances of terror, pain, or disgrace are superadded: as, in treasons of all kings, being drawn or dragged to the place of execution; in high treason affecting the king’s person or government, emboweling alive, beheading, and quartering; and in murder, a public dissection. And, in case of any treason committed by a female, the judgment is to be burned alive. But the humanity of the English nation has authorized, by a tacit consent, an almost general mitigation of such part of these judgments as favor of torture or cruelty: a fledge or hurdle being usually allowed to such traitors as are condemned to be drawn; and there being very few instances (and those accidental or by negligence) of any person’s being emboweled or burned, till previously deprived of sensation by strangling. Some punishments consist in exile or banishment, by abjuration of the realm, or transportation to the American colonies: others in loss of liberty, by perpetual or temporary imprisonment. Some extend to confiscation, by forfeiture of lands, or moveables, or both, or of the profits of lands, for life: others induce a disability, of holding offices or employments, being heirs, executors, and the like. Some, though rarely, occasion a mutilation or dismembering, by cutting off the hand or ears: others fix a lasting stigma on the offender, by slitting the nostrils, or branding in the hand or face. Some are merely pecuniary, by stated or discretionary fines: and lastly there are others, that consist principally in their ignominy, though most of them are mixed with some degree of corporal pain; and these are inflicted chiefly for crimes, which arise from indigence, or which render even opulence disgraceful. Such as whipping, hard labor in the house of correction, the pillory, the stocks, and the ducking-stool.

              DISGUSTING as this catalogue may seem, it will afford pleasure to an English reader, and do honor to the English law, to compare it with that shocking apparatus of death and torment, to be met with in the criminal codes of almost every other nation in Europe. And it is moreover one of the glories of our English law, that the nature, though not always the quantity or degree, of punishment is ascertained for every offense; and that it is not left in the breast of any judge, nor even of a jury, to alter that judgment, which the law has beforehand ordained, for every subject alike, without respect of persons. For, if judgments were to be the private opinions of the judge, men would then be slaves to their magistrates; and would live in society, without knowing exactly the conditions and obligations which it lays them under. And besides, as this prevents oppression on the one hand, so on the other it stifles all hopes of impunity or mitigation; with which an offender might flatter himself, if his punishment depended on the humor or discretion of the court. Whereas, where an established penalty is annexed to crimes, the criminal may read their certain consequence in that law, which ought to be the unvaried rule, as it is the inflexible judge, of his actions.

              THE discretionary fines and discretionary length of imprisonment, which our courts are enabled to impose, may seem an exception to this rule. But the general nature of the punishment, viz. by fine or imprisonment, is in these cases fixed and determinate: though the duration and quantity of each must frequently vary, from the aggravations or otherwise of the offense, the quality and condition of the parties, and from innumerable other circumstances. The quantum [amount], in particular, of pecuniary fines neither can, nor ought to be, ascertained by any invariable law. The value of money itself changes from a thousand causes; and, at all events, what is ruin to one man’s fortune, may be matter of indifference, to another’s . Thus the law of the twelve tables at Rome fined every person, that struck another, five and twenty denarii [pence]: this, in n the more opulent days of the empire, grew to be a punishment of so little consideration, that Aulus Gellius tells a story of one Lucius Neratius, who made it his diversion to give a blow to whomever he pleased, and then tender them the legal forfeiture. Our statute law has not therefore often ascertained the quantity of fines, nor the common law ever; it directing such an offense to be punished by fine, in general, without specifying the certain sum: which is fully sufficient, when we consider, that however unlimited the power of the court may seem, it is far from being wholly arbitrary; but its discretion is regulated by law. For the bill of rights [4] has particularly declared, that excessive fines ought not to be imposed, nor cruel and unusual punishments inflicted: (which had a retrospect to some unprecedented proceedings is the court of king’s bench, in the reign of king James the second) and the same statute farther declares, that all grants and promises of fines and forfeitures of particular persons, before conviction, are illegal and void. Now the bill of rights was only declaratory, throughout, of the old constitutional law of the land: and accordingly we find it expressly held, long before [5] that all such previous grants are void; since thereby many times undue means, and more violent prosecution, would be used for private lucre, than the quiet and just proceeding of law would permit.

              THE reasonableness of fines in criminal cases has also been usually regulated by the determination of Magna Carta, [6] concerning amercements for misbehavior in matters of civil right. ” Liber homo non amercietur pro parvo delicto, nisi secundum modum ipsius delicti; et pro magno delicto, secundum magnitudinem delicti; salvo contenemento suo: et mercator eodem modo, salva mercandisa sua; et villanus eodem modo amercietur, salvo wainagio suo.” [“A free man shall be amerced for a small offence, only according to its measure; and for a great offence, only according to its magnitude, saving his land; and the merchant in the same manner, saving his merchandise; and a villein shall be amerced in the same manner, saving his wainage."] A rule, that obtained even in Henry the second’s time, [7] and means only, that no man shall have a larger amercement imposed upon him, than his circumstances or personal estate will bear: saving to the landholder his contenement, or land; to the trader his merchandise; and to the countryman his wainage, or team and instruments of husbandry. In order to ascertain which, the great charter also directs, that the amercement, which is always inflicted in general terms (” sit in misericordia “ [“let him be at the mercy”]) shall be set, ponatur, or reduced to a certainty, the oath of a jury. This method, of liquidating the amercement to a precise sum, is usually done in the court-leet and court-baron by affeerors, or jurors sworn to affeere, that is, tax and moderate, the general amercement according to the particular circumstances of the offense and the offender. In imitation of which, in courts superior to these, the ancient practice was to inquire by a jury, when a fine was imposed upon any man, “ quantum inde regi dare valeat per annum, salva sustentatione sua, et uxoris, et liberorum suorum.” [8] [“How much he could pay a year to the king, saving his maintenance, and the maintenance of his wife and children."] And, since the disuse of such inquest, it is never usual to assess a larger fine than a man is able to pay, without touching the implements of his livelihood; but to inflict corporal punishment, or a stated imprisonment, which is better than an excessive fine, for that amounts to imprisonment for life. And this is the reason why fines in the king’s court are frequently denominated ransoms, because the penalty must otherwise fall upon a man’s person, unless it be redeemed or ransomed by a pecuniary fine: [9] according to an ancient maxim, qui non habet in crumena luat in corpore [let him who has nothing in purse pay in person]. Yet, where any statute speaks both of fine and ransom, it is held, that the ransom shall be treble to the fine at least. [10] 

              WHEN sentence of death, the most terrible and highest judgment in the laws of England, is pronounced, the immediate inseparable consequence by the common law is attainder. For when it is now clear beyond all dispute, that the criminal is no longer fit to live upon the earth, but is to be exterminated as a monster and a bane to human society, the law sets a note of infamy upon him, puts him out of its protection, and takes no farther care of him than barely to see him executed. He is then called attaint, attinctus, stained, or blackened. He is no longer of any credit or reputation; he cannot be a witness in any court; neither is he capable of performing the functions of another man: for, by an anticipation of his punishment, he is already dead in law. [11] This is after judgment: for there is great difference between a man convicted, and attainted; though they are frequently through inaccuracy confounded together. After conviction only, a man is liable to none of these disabilities: for there is still in contemplation of law a possibility of his innocence. Something may be offered in arrest of judgment: the indictment may be erroneous, which will render his guilt uncertain, and thereupon the present conviction may be quashed: he may obtain a pardon, or be allowed the benefit of clergy; both which suppose some latent sparks of merit, which plead in extenuation of his fault. But when judgment is once pronounced, both law and fact conspire to prove him completely guilty; and there is not the remotest possibility left of anything to be said in his favor. Upon judgment therefore of death, and not before, the attainder of a criminal commences: or upon such circumstances as are equivalent to judgment of death; as judgment of outlawry on a capital crime, pronounced for absconding or fleeing from justice, which tacitly confesses the guilt. And therefore either upon judgment of outlawry, or of death, for treason or felony, a man shall be said to be attainted.

              THE consequences of attainder are forfeiture, and corruption of blood.

              I. FORFEITURE is twofold; of real, and personal, estates. First, as to real estates: by attainder in high treason [12] a man forfeits to the king all his lands and tenements of inheritance, whether fee-simple or fee-tail, and all his rights of entry on lands and tenements, which he held at the time of the offense committed, or at any time afterwards, to be forever vested in the crown: and also the profits of all lands and tenements, which he had in his own right for life or years, so long as such interest shall subsist. This forfeiture relates backwards to the time of the treason committed; so as to avoid all intermediate sales and encumbrances, [13] but not those before the fact: and therefore a wife’s jointure is not forfeitable for the treason of the husband; because settled upon her previous to the treason committed. But her dower is forfeited, by the express provision of statute 5 & 6 Edw. VI. c. 11. And yet the husband shall be tenant by the curtesy of the wife’s lands, if the wife be attainted of treason: [14] for that is not prohibited by the statute. But, though after attainder the forfeiture relates back to the time of the treason committed, yet it does not take effect unless an attainder be had, of which it is one of the fruits: and therefore, if a traitor dies before judgment pronounced, or is killed in open rebellion, or is hanged by martial law, it works no forfeiture of his lands; for he never was attainted of treason. [15] 

              THE natural justice of forfeiture or confiscation of property, for treason, [16] is founded in this consideration: that he who has thus violated the fundamental principles of government, and broken his part of the original contract between king and people, has abandoned his connections with society; and has no longer any right to those advantages, which before belonged to him purely as a member of the community: among which social advantages the right of transferring or transmitting property to others is one of the chief. Such forfeitures moreover, whereby his posterity must suffer as well as himself, will help to restrain a man, not only by the sense of his duty, and dread of personal punishment, but also by his passions and natural affections; and will interest every dependent and relation he has, to keep him from offending: according to that beautiful sentiment of Cicero, [17] ” nec vero me fugit quam sit acerbum, parentun scelera filiorum poenis lui: sed hoc praeclare legibus comparatum est, ut caritas liberorum amiciores parentes reipublicae redderet.” [“Nor has it escaped me how hard it is, that the crimes of parents should be atoned for by punishment of their sons; but it is wisely provided by the laws, that affection for children may make parents more faithful to the republic."] And therefore Aulus Cascellius, a Roman lawyer in the time of the triumvirate, used to boast that he had two reasons for despising the power of the tyrants; his old age, and his want of children: for children are pledges to the prince of the father’s obedience. [18] Yet many nations have thought, that this posthumous punishment favors of hardship to the innocent; especially for crimes that do not strike at the very root and foundation of society, as treason against the government expressly does. And therefore, though confiscations were very frequent in the times of the earlier emperors, yet Arcadius and Honorius in every other instance but than of treason thought it more just, ” ibi esse poenam, ubi et noxa est “ [“where the crime is the punishment should be”] and ordered that ” peccata suos teneant auctores, nec ulterius progrediatur metus, quam reperiatur delictum :” [19] [“crimes should affect only their perpetrators, and the dread of punishment not extend beyond the sphere of offense”] and Justinian also made a law to restrain the punishment of relations; [20] which directs the forfeiture to go, except in the case of crimen majestatis [high treason], to the next of kin to the delinquent. On the other hand the Macedonian laws extended even the capital punishment of treason, not only to the children but to all the relations of the delinquent: [21] and of course their estates must be also forfeited, as no man was left to inherit them. And in Germany, by the famous golden bulle, [22] (copied almost verbatim from Justinian’s code [23]) the lives of the sons of such as conspire to kill an elector are spared, as it is expressed, by the emperor’s particular bounty. But they are deprived of all their effects and rights of succession, and are rendered incapable of any honor ecclesiastical or civil: “to the end that, being always poor and necessitous, they may forever be accompanied by the infamy of their father; may languish in continual indigence; and may find (says this merciless edict) their punishment in living, and their relief in dying.”

              WITH us in England, forfeiture of lands and tenements to the crown for treason is by no means derived from the feudal policy, (as has been already observed [24]) but was antecedent to the establishment of that system in this island; being transmitted from our Saxon ancestors, [25] and forming a part of the ancient Scandinavian constitution. [26] But in some treasons relating to the coin, (which, as we formerly observed, seem rather a species of the crimen falsi [forgery], than the crimen laesae majestatis) it is provided by the several modern statutes which constitute the offense, that it shall work no forfeiture of lands. And, in order to abolish such hereditary punishment entirely, it was enacted by statute 7 Ann. c. 21. that, after the decease of the late pretender, no attainder for treason should extend to the disinheriting of any heir, nor to the prejudice of any person, other than the traitor himself. By which, the law of forfeitures for high treason would by this time have been at an end, had not a subsequent statute intervened to give them a longer duration. The history of this matter is somewhat singular and worthy observation. At the time of the union, the crime of treason in Scotland was, by the Scots law, in many, respects different from that of treason in England; and particularly in its consequence of forfeitures of intailed estates, which was more peculiarly English: yet it seemed necessary, that a crime so nearly affecting government should, both in its essence and consequences, be put upon the same footing in both parts of the united kingdoms. In new-modeling these laws, the Scotch nation and the English house of commons struggled hard, partly to maintain, and partly to acquire, a total immunity from forfeiture and corruption of blood: which the house of lords as firmly resisted. At length a compromise was agree to, which is established by this statute, viz. that the same crimes, and no other, should be treason in Scotland that are so in England; and then cease throughout the whole of Great Britain: [27] the lords artfully proposing this temporary clause, in hopes (it is said [28]) that the prudence of succeeding parliaments would make it perpetual. [29] This has partly been done by the statute 17 Geo. II. c. 39. (made in the year preceding the late rebellion) the operation of these indemnifying clauses being thereby still farther suspended, till the death of the sons of the pretender. [30] 

              IN petit treason and felony, the offender also forfeits all his chattel interests absolutely, and the profits of all estates of freehold during life; and, after his death, all his lands and tenements in fee-simple (but not those in tail) to the crown, for a very short period of time: for the king shall have them for a year and a day, and may commit therein what waste he pleases; which is called the king’s year, day, and waste. [31] Formerly the king had only a liberty of committing waste on the lands of felons, by pulling down their houses, extirpating their gardens, plowing their meadows, and cutting down their woods. And a punishment of a similar spirit appears to have obtained in the oriental countries, from the decrees of Nebuchadnezzar and Cyrus in the books of Daniel [32] and Ezra; [33] which, besides the pain of death inflicted on the delinquents there specified, ordain, “that their houses shall be made a dunghill.” But this tending greatly to the prejudice of the public, it was agreed in the reign of Henry the first, in this kingdom, that the king should have the profits of the land for one year and a day, in lieu of the destruction he was otherwise at liberty to commit: [34] and therefore Magna Carta [35] provides, that the king shall only hold such lands for a year and day, and then restore them to the lord of the fee; without any mention made of waste. But the statute 17 Edw. II. de praerogativa rigus [of the king’s prerogative], seems to suppose, that the king shall have his year, day, and waste; and not the year and day instead of waste. Which Sir Edward Coke (and the author of the mirror, before him) very justly look upon as an encroachment, though a very ancient one, of the royal prerogative. [36] This year, day, and waste are now usually compounded for; but otherwise they regularly belong to the crown: and, after their expiration, the land would naturally have descended to the heir, (as in gavelkind tenure it still does) did not its feudal quality intercept such descent, and give it by way of escheat to the lord. These forfeitures for felony do also arise only upon attainder; and therefore a felo de se [suicide] forfeits no lands of inheritance or free hold, for he never is attainted as a felon. [37] They likewise relate back to the time of the offense committed, as well as forfeitures for treason; so as to avoid all intermediate charges and conveyances. This may be hard upon such as have unwarily engaged with the offender: but the cruelty and reproach must lie on the part, not of the law, but of the criminal; who has thus knowingly and dishonestly involved others in his own calamities.

              THESE are all the forfeitures of real estates, created by the common law, as consequential upon attainders by judgment of death or outlawry. I here omit the particular forfeitures created by the statutes of praemunire [forewarning] and others: because I look upon them rather as a part of the judgment and penalty, inflicted by the respective statutes, then as consequences of such judgment; as in treason and felony they are. But I shall just mention, under this division of real estates, the forfeiture of the profits of lands during life: which extends to two other instances, besides those already spoken of; misprision of treason, [38] and striking in Westminster-hall, or drawing a weapon upon a judge there, sitting the king’s courts of justice. [39] 

              THE forfeiture of goods and chattels accrues in every one of the higher kinds of offense: in high treason or misprision thereof, petit treason, felonies of all sorts whether clergyable or not, self-murder or felony de se, petty larceny, standing mute, and the above-mentioned offense of striking in Westminster-hall. For flight also, on an accusation of treason, felony, or even petit larceny, whether the party be found guilty or acquitted, if the jury find the flight, the party shall forfeit his goods and chattels: for the very flight is an offense, carrying with it a strong presumption of guilt, and is at least an endeavor to elude and stifle the course of justice prescribed by the law. But the jury very seldom finds the slight: forfeiture being looked upon, since the vast increase of personal property of late years, as rather too large a penalty for an offense, to which a man is prompted by the natural love of liberty.

              THERE is a remarkable difference or two between the forfeiture of lands and of goods and chattels. 1. Lands are forfeited upon attainder, and not before: goods and chattels are forfeited by conviction. Because in many of the cases where goods are forfeited, there never is any attainder; which happens only where judgment of death or outlawry is given: therefore in those cases the forfeiture must be upon conviction, or not at all; and, being necessarily upon conviction in those, it is so ordered in all other cases, for the law loves uniformity. 2. In outlawries for treason or felony, lands are forfeited only by the judgment: but the goods and chattels are forfeited by a man’s being first put in the exigent, without staying till he is quinto exactus [required the fifth time], or finally outlawed; for the secreting himself so long from justice, is construed a flight in law. [40] 3. The forfeiture of lands has relation to the time of the fact committed, so as to avoid all subsequent sales and encumbrances: but the forfeiture of goods and chattels has no relation backwards; so that those only which a man has at the time of conviction shall be forfeited. Therefore a traitor or felon may bona fide [in good faith] sell any of his chattels, real or personal, for the sustenance of himself and family between the fact and conviction: [41] for personal property is of so fluctuating a nature, that it passes through many hands in a short time; and no buyer could be safe, if he were liable to return the goods which he had fairly bought, provided any of the prior vendors had committed a treason or felony. Yet if they be collusively and not bona fide parted with, merely to defraud the crown, the law (and particularly the statute 13 Eliz. c. 5.) will reach them; for they are all the while truly and substantially the goods of the offender: and as he, if acquitted, might recover them himself, as not parted with for a good consideration; so, in case he happens to be convicted, the law will recover them for the king.

              II. ANOTHER immediate consequence of attainder is the corruption of blood, both upwards and downwards; so that an attainted person can neither inherit lands or other hereditaments from his ancestors, nor retain those he is already in possession of, nor transmit them by descent to any heir; but the same shall escheat to the lord of the fee, subject to the king’s superior right of forfeiture: and the person attainted shall also obstruct all descents to his posterity, wherever they are obliged to derive a title through him to a remoter ancestor. [42] 

              THIS is one of those notions which our laws have adopted from the feudal constitutions, at the time of the Norman conquest; as appears from its being unknown in those tenures which are indisputably Saxon, or gavelkind: wherein, though by treason, according to the ancient Saxon laws, the land is forfeited to the king, yet no corruption of blood, no impediment of descents, ensues; and on judgment of mere felony no escheat accrues to the lord. And therefore, as every other oppressive mark of feudal tenure is now happily worn away in these kingdoms, it is to be hoped, that this corruption of blood, with all its connected consequences, not only of present escheat, but of future incapacities of inheritance even to the twentieth generation, may in process of time be abolished by act of parliament: as it stands upon a very different footing from the forfeiture of lands for high treason, affecting the king’s person or government. And indeed the legislature has, from time to time, appeared very inclinable to give way to so equitable a provision; by enacting, that, in treasons respecting the papal supremacy [43] and counterfeiting the public coin, [44] and in many of the new-made felonies, created since the reign of Henry the eighth by act of parliament, corruption of blood shall be saved. But as in some of the acts for creating felonies (and those not of the most atrocious kind) this saving was neglected, or forgotten, to be made, it seems to be highly reasonable and expedient to antiquate the whole of this doctrine by one undistinguishing law: especially as by the afore-mentioned statute of 7 Ann. c. 21. (the operation of which is postponed by statute 17 Geo. II. c. 39.) after the death of the sons of the late pretender, no attainder for treason will extend to the disinheriting any heir, nor the prejudice of any person, other than the offender himself; which virtually abolishes all corruption of blood for treason, though (unless the legislature should interpose) it will still continue for many sorts of felony.
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              [IV-383]

              CHAPTER THE THIRTIETH.

                Of Reversal of Judgment↩

              WE are next to consider how judgments, with their several connected consequences, of attainder, forfeiture, and corruption of blood, may be set aside. There are two ways of doing this; either by falsifying or reversing the judgment, or else by reprieve or pardon.

              A JUDGMENT may be falsified, reversed, or voided, in the first place, without a writ of error, for matters foreign to or dehors the record, that is, not apparent upon the face of it; so that they cannot be assigned for error in the superior court, which can only judge from what appears in the record itself: and therefore, if the whole record be not certified, or not truly certified, by the inferior court; the party injured thereby (in both civil and criminal cases) may allege a diminution of the record, and cause it to be rectified. Thus, if any judgment whatever be given by persons, who had no good commission to proceed against the person condemned, it is void; and may be falsified by showing the special matter, without writ of error. As, where a commission issues to A and B, and twelve others, or any two of them, of which A or B shall be one, to take and try indictments; and any of the other twelve proceed without the interposition or presence of either A, or B: in this case all proceedings, trials, convictions, and judgments are void for want of a proper authority in the commissioners, and may be falsified upon bare inspection without the trouble of a writ of error; [1] it being a high misdemeanor in the judges so proceeding, and little (if anything) short of murder in them all, in case the person so attainted be executed and suffer death. So likewise if a man purchases land of another; and afterwards the vendor is, either by outlawry, or his own confession, convicted and attainted of treason or felony previous to the sale or alienation; whereby such land becomes liable to forfeiture or escheat: now, upon any trial, the purchaser is at liberty, without bringing any writ of error, to falsify not only the time of the felony or treason supposed, but the very point of the felony or treason itself; and is not concluded by the confession or the outlawry of the vendor; though the vendor himself is concluded, and not suffered now to deny the fact, which he has by confession or flight acknowledged. But if such attainder of the vendor was by verdict, on the oath of his peers, the alienee cannot be received to falsify or contradict the fact of the crime committed; though he is at limited after the alienation, and not before. [2] 

              SECONDLY, a judgment may be reversed, by writ of error: which lies from all inferior criminal jurisdictions to the court of king’s bench, and from the king’s bench to the house of peers; and may be brought for notorious mistakes in the judgment or other parts of the record: as where a man is found guilty of perjury and receives the judgment of felony, or for other less palpable errors; such as any irregularity, omission, or want of form in the process of outlawry, or proclamations; the want of a proper addition to the defendant’s name, according to the statute of additions; for not properly naming the sheriff or other office of the court, or not duly describing where his county court was held; for laying an offense, committed in the time of the late king, to be done against the peace of the present; and for may other similar causes, which (though allowed out of tenderness to life and liberty) are not much to the credit or advancement of the national justice. These writs of error, to reverse judgments in case of misdemeanors, are not to be allowed of course, but on sufficient probable cause shown to the attorney-general; and then they are understood to be grantable of common right, and ex debito justitiae [as due to justice]. But writs of error to reverse attainders in capital cases are only allowed ex gratia [as a favor]; and not without express warrant under the king’s sign manual, or at least by the consent of the attorney-general. [3] These therefore can rarely be brought by the party himself, especially where he is attainted for an offense against the state: but they may be brought by his heir, or executor, after his death, in more favorable times; which may be some consolation to his family. But the easier, and more effectual way, is

              LASTLY, to reverse the attainder by act of parliament. This may be and has been frequently done, upon motives of compassion, or perhaps the zeal of the times, after a sudden revolution in the government, without examining too closely into the truth or validity of the errors assigned. And sometimes, though the crime be universally acknowledged and confessed, yet the merits of the criminal’s family shall after his death obtain a restitution in blood, honors, and estate, or some, or one of the, by act of parliament; which (so far as it extends) has all the effect of reversing the attainder, without casting any reflections upon the justice of the preceding sentence.

              THE effect of falsifying, or reversing, an outlawry is that the party shall be in the same plight as if he had appeared upon the capias [taking]: and, if it be before plea pleaded, he shall be put to plead to the indictment; if after conviction, he shall receive the sentence of the law: for all the other proceedings, except only the process of outlawry for his non-appearance, remain good and effectual as before. But when judgment, pronounced upon conviction, is falsified or reversed, all former proceedings are absolutely set aside, and the party stands as if he had never been at all accused; restored in his credit, his capacity, his blood, and his estates: with regard to which last, though they be granted away by the crown, yet the owner may enter upon the grantee, with as little ceremony as he might enter upon a disseizor. [4] But he still remains liable to another prosecution for the same offense: for, the first being erroneous, he never was in jeopardy thereby.
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              [IV-387]

              CHAPTER THE THIRTY FIRST.

                Of Reprieve, and Pardon↩

              THE only other remaining ways of avoiding the execution of the judgment are by a reprieve, or a pardon; whereof the former is temporary only, the latter permanent.

              I. A REPRIEVE, from reprendre, to take back, is the withdrawing of a sentence for an interval of time; whereby the execution is suspended. This may be, first, ex arbitrio judicis [in the judge’s discretion]; either before or after judgment: as, where the judge is not satisfied with the verdict, or the evidence is suspicious, or the indictment is insufficient, or he is doubtful whether the offense be within clergy; or sometimes if it be a small felony, or any favorable circumstances appear in the criminal’s character, in order to give room to apply to the crown for either an absolute or conditional pardon. These arbitrary reprieves may be granted or taken off by the justices of jail delivery, although their session be finished, and their commission expired: but this rather by common usage, than of strict right. [1] 

              REPRIEVES may also be ex necessitate legis [from legal necessity]: as, where a woman is capitally convicted, and pleads her pregnancy; though this is no cause to stay the judgment, yet it is to respite the execution till she be delivered. This is a mercy dictated by the law of nature, in favorem prolis [in favor of offspring]; and therefore no part of the bloody proceedings, in the reign of queen Mary, has been more justly detested than the cruelty, that was exercised in the island of Guernsey, of burning a woman big with child: and, when through the violence of the flames the infant sprang forth at the stake, and was preserved by the bystanders, after some deliberation of the priests who assisted at the sacrifice, they cast it again into the fire as a young heretic. [2] A barbarity which they never learned from the laws of ancient Rome; which direct, [3] with the same humanity as our own, ” quod praegnantis mulieris damnatae poena differatur, quoad pariat “ [“the punishment of a condemned pregnant woman is deferred until delivery”]: which doctrine has also prevailed in England, as early as the first memorials of our law will reach. [4] In case this plea be made in stay of execution, the judge must direct a jury of twelve matrons or discreet women to inquire the fact: and if they bring in their verdict quick with child (for barely, with child, unless it be alive in the womb, is not sufficient) execution shall be staid generally till the next session; and so from session to session, till either she is delivered, or proves by the course of nature not to have been with child at all. But if she once has had the benefit of this reprieve, and been delivered, and afterwards becomes pregnant again, she shall not be entitled to the benefit of a farther respite for that cause. [5] For she may now be executed before the child is quick in the womb; and shall not, by her own incontinence, evade the sentence of justice.

              ANOTHER cause of regular reprieve is, if the offender become non compos, between he judgment and the award of execution: [6] for regularly, as was formerly [7] observed, though a man be compos when he commits a capital crime, yet if he becomes non compos after, he shall not be indicted; if after indictment, he shall not be convicted; if after conviction, he shall not receive judgment; if after judgment, he shall not be ordered for execution: for ” furiosus solo furore punitur “ [“madness alone punishes a madman”], and the law knows not but he might have offered some reason, if in his senses, to have stayed these respective proceedings. It is therefore an invariable rule, when any time intervenes between the attainder and the award of execution, to demand of the prisoner what he has to allege, why execution should not be awarded against him: and, if he appears to be insane, the judge in his discretion may and ought to reprieve him. Or, he may plead in bar of execution; which plea may be either pregnancy, the king’s pardon, an act of grace, or diversity of person, viz. that he is not the same that was attainted, and the like. In this last case a jury shall be impaneled to try this collateral issue, namely, the identity of his person; and not whether guilty or innocent; for that has been decided before. And in these collateral issues the trial shall be instanter [instantly], [8] and no time allowed the prisoner to make his defense or produce his witnesses, unless he will make oath that he is not the person attainted: [9] neither shall any peremptory challenges of the jury be allowed the prisoner; [10] though formerly such challenges were held to be allowable, whenever a man’s life was in question. [11] 

              II. IF neither pregnancy, insanity, non-identity, nor other plea will avail to avoid the judgment, and stay the execution consequent thereupon, the last and surest resort is in the king’s most gracious pardon; the granting of which is the most amiable prerogative of the crown. Laws (says an able writer) cannot be framed on principles of compassion to guilt: yet justice, by the constitution of England, is bound to be administered in mercy: this is promised by the king in his coronation oath, and it is that act of his government, which is the most personal, and most entirely his own. [12] The king himself condemns no man; that rugged task he leaves to his courts of justice: the great operation of his scepter is mercy. His power of pardoning was said by our Saxon ancestors [13] too be derived a lege suae dignitatis [from the law of his dignity]: and it is declared in parliament, by statute 27 Hen. VIII. c. 24. that no other person has power to pardon or remit any treason or felonies whatsoever; but that the king has the whole and sole power thereof, united and knit to the imperial crown of this realm.

              THIS is indeed one of the great advantages of monarchy in general, above any other form of government; that there is a magistrate, who has it in his power to extend mercy, wherever he thinks it is deserved: holding a court of equity in his own breast, to soften the rigor of the general law, in such criminal cases as merit an exemption from punishment. Pardons (according to some theorists [14]) should be excluded in a perfect legislation, where punishments are mild but certain: for that the clemency of the prince seems a tacit disapprobation of the laws. but the exclusion of pardons must necessarily introduce a very dangerous power in the judge or jury, that of construing the criminal law by the spirit instead of the letter; [15] or else it must be held, what no man will seriously avow, that the situation and circumstances of the offender (though they alter not the essence of the crime) ought to make no distinction in the punishment. In democracies, however, this power of pardon can never subsist; for there nothing higher is acknowledged than the magistrate who administers the laws: and it would be impolitic for the power of judging and of pardoning to center in one and the same person. This (as the president Montesquieu observes [16]) would oblige him very often to contradict himself, to make and to unmake his decisions: it would tend to confound all ideas of right among the mass of the people; as they would find it difficult to tell, whether a prisoner were discharged by his innocence, or obtained a pardon through favor. In Holland therefore, if there be no stadtholder, there is no power of pardoning lodged in any other member of the state. But in monarchies the king acts in a superior sphere; and, though he regulates the whole government as the first mover, yet he does not appear in any of the disagreeable or invidious parts of it. Whenever the nation see him personally engaged, it is only in works of legislature, magnificence, or compassion. To him therefore the people look up as the fountain of nothing but bounty and grace; and these repeated acts of goodness, coming immediately from his own hand, endear the sovereign to his subjects, and contribute more than anything to root in their hearts that filial affection, and personal loyalty, which are the sure establishment of a prince.

              UNDER this head, of pardons, let us briefly consider, 1. The object of pardon: 2. The manner of pardoning: 3. The method of allowing a pardon: 4. The effect of such pardon, when allowed.

              1. AND, first, the king may pardon all offenses merely against the crown, or the public; excepting, 1. That, to preserve the liberty of the subject, the committing any man to prison out of the realm, is by the habeas corpus act, 31 Car. II. c. 2. made a praemunire, unpardonable even by the king. Nor, 2. Can the king pardon, where private justice is principally concerned in the prosecution of offenders: ” non potest rex gratiam facere cum injuria et damno aliorum.” [17] [“The king cannot confer a favor by the injury and loss of others."] Therefore in appeals of all kinds (which are the suit, not of the king, but of the party injured) the prosecutor may release, but the king cannot pardon. [18] Neither can he pardon a common nuisance, while it remains unredressed, or so as to prevent an abatement of it; though afterwards he may remit the fine: because, though the prosecution is vested in the king to avoid multiplicity of suits, yet (during its continuance) this offense favors more of the nature of a private injury to each individual in the neighborhood, than of a public wrong. [19] Neither, lastly, can the king pardon an offense against a popular or penal statute, after information brought: for thereby the informer has acquired a private property in his part of the penalty. [20] 

              THERE is also a restriction of a peculiar nature, that affects the prerogative of pardoning, in case of parliamentary impeachments; viz. that the king’s pardon cannot be pleaded to any such impeachment, so as to impede the inquiry, and stop the prosecution of great and notorious offenders. Therefore when, in the reign of Charles the second, the earl of Danby was impeached by the house of commons of high treason and other misdemeanors and pleaded the king’s pardon in bar of the same, the commons alleged, [21] “that there was no precedent, that ever any pardon was granted to any person impeached by the commons of high treason, or other high crimes, depending the impeachment;” and therefore resolved, [22] “that the pardon so pleaded was illegal and void, and ought not to be allowed in bar of the impeachment of the commons of England:” for which resolution they assigned [23] this reason to the house of lords, “that the setting up a pardon to be a bar of an impeachment defeats the whole use and effect of impeachments: for should this point be admitted, or stand doubted, it would totally discourage the exhibiting any for the future; whereby the chief institution for the preservation of the government would be destroyed.” Soon after the revolution, the commons renewed the same claim, and voted, [24] “that a pardon is not pleadable in bar of an impeachment.” And, at length, it was enacted by the act of settlement, 12 & 13 W. III. c. 2. “that no pardon under the great seal of England shall be pleadable to an impeachment by the commons in parliament.” But, after the impeachment has been solemnly heard and determined, it is not understood that the king’s royal grace is farther restrained or abridged: for, after the impeachment and attainder of the six rebel lords in 1715, three of them were from time to time reprieved by the crown, and at length received the benefit of the king’s most gracious pardon.

              2. AS to the manner of pardoning: it is a general rule, that, wherever it may reasonably be perfumed the king is deceived, the pardon is void. [25] Therefore any suppression of truth, or suggestion of falsehood, in a charter of pardon, will vitiate the whole; for the king was misinformed. [26] General words have also a very imperfect effect in pardons. A pardon of all felonies will not pardon a conviction or attainder of felony; (for it is perfumed the king knew not of those proceedings) but the conviction or attainder must be particularly mentioned: [27] and a pardon of felonies will not include piracy; [28] for that is no felony punishable at the common law. It is also enacted by statute 13 Ric. II. St. 2. c. 1. that no pardon for treason, murder, or rape, shall be allowed, unless the offense be particularly specified therein; and particularly in murder it shall be expressed, whether it was committed by lying in wait, assault, or malice prepense. Upon which Sir Edward Coke observes, [29] that it was not the intention of the parliament that the king should ever pardon murder under these aggravations; and therefore they prudently laid the pardon under these restrictions, because they did not conceive it possible that the king would ever excuse an offense by name, which was attended with such high aggravations. And it is remarkable enough, that there is no precedent of a pardon in the register for any other homicide, than that which happens se defendendo [in self-defense] or per infortunium [by accident]: to which two species the king’s pardon was expressly confined by the statutes 2 Edw. III. c. 2. and 14 Edw. III. c. 15. which declare that no pardon of homicide shall be granted, but only where the king may do it by the oath of his crown; that is to say, where a man slays another in his own defense, or by misfortune. But the statute of Richard the second, before-mentioned, enlarges by implication the royal power; provided the king is not deceived in the intended object of his mercy. And therefore pardons of murder were always granted with a non obstante [notwithstanding] of the statute of king Richard, till the time of the revolution; when the doctrine of non obstante ’s ceasing, it was doubted whether murder could be pardoned generally: but it was determined by the court of king’s bench, [30] that the king may pardon on an indictment of murder, as well as a subject may discharge an appeal. Under these and a few other restrictions, it is a general rule, that a pardon shall be taken most beneficially for the subject, and most strongly against the king.

              A PARDON may also be conditional: that is, the king may extend his mercy upon what terms he pleases; and may annex to his bounty a condition either precedent or subsequent, on the performance whereof the validity of the pardon will depend: and this by the common law. [31] Which prerogative is daily exerted in the pardon of felons, on condition of transportation to some foreign country (usually to some of his majesty’s colonies and plantations in America) for life, or for a term of years; such transportation or banishment [32] being allowable and warranted by the habeas corpus act, 31 Car. II. c. 2. §. 14. and rendered more easy and effectual by statute 8 Geo. III. c. 15.

              3. WITH regard to the manner of allowing pardons; we may observe, that a pardon by act of parliament is more beneficial than by the king’s charter: for a man is not bound to plead it, but the court must ex officio [officially] take notice of it; [33] neither can he lose the benefit of it by his own laches [delay] or negligence, as he may of the king’s charter of pardon. [34] The king’s charter of pardon must be specially pleaded, and that at a proper time: for if a man is indicted, and has a pardon in his pocket, and afterwards puts himself upon his trial by pleading the general issue, he has waived the benefit of such pardon. [35] But, if a man avails himself thereof as soon as by course of law he may, a pardon may either be pleaded upon arraignment, or in arrest of judgment, or in the present stage of proceedings, in bar of execution. Anciently, by statute 10 Edw. III. c. 2. no pardon of felony could be allowed, unless the party found sureties for the good behavior before the sheriff and coroners of the county. [36] But that statute is repealed by the statute 5 & 6 W. & M. c. 13. which, instead thereof, gives the judges of the court a discretionary power to bind the criminal, pleading such pardon, to his good behavior, with two sureties, for any term not exceeding seven years.

              4. LASTLY, the effect of such pardon by the king, is to make the offender a new man; to acquit him of all corporal penalties and forfeitures annexed to that offense for which he obtains his pardon; and not so much to restore his former, as to give him a new, credit and capacity. But nothing can restore or purify the blood when once corrupted, if the pardon be not allowed till after attainder, but the high and transcendent power of parliament. Yet if a person attainted receives the king’s pardon, and afterwards has a son, that son may be heir to his father; because the father, being made a new man, might transmit new inheritable blood: though, had he been born before the pardon, he could never have inherited at all. [37] 
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              [IV-396]

              CHAPTER THE THIRTY SECOND.

                Of Execution↩

              THERE now remains nothing to speak of, but execution; the completion of human punishment. And this, in all cases, as well capital as otherwise, must be performed by the legal officer, the sheriff or his deputy; whose warrant for so doing was anciently by precept under the hand and seal of the judge, as it is still practiced in the court of the lord high steward, upon the execution of a peer: [1] though, in the court of the peers in parliament, it is done by writ from the king. [2] Afterwards it was established, [3] that, in case of life, the judge may command execution to be done without any writ. And now the usage is, for the judge to sign the calendar, or list of all the prisoners’ names, with their separate judgments in the margin, which is left with the sheriff. As, for a capital felony, it is written opposite to the prisoner’s name, “hanged by the neck;” formerly, in the days of Latin and abbreviation, [4] ” sus. per coll. “ for ” suspendatur per collum.” And this is the only warrant that the sheriff has, for so material an act as taking away the life of another. [5] It may certainly afford matter of speculation, that in civil causes there should be such a variety of writs of execution to recover a trifling debt, issued in the king’s name, and under the seal of the court, without which the sheriff cannot legally stir one step; and yet that the execution of a man, the most important and terrible task of any, should depend upon a marginal note.

              THE sheriff, upon receipt of his warrant, is to do execution within a convenient time; which in the country is also left at large. In London indeed a more solemn and becoming exactness is used, both as to the warrant of execution, and the time of executing thereof: for the recorder, after reporting to the king in person the case of the several prisoners, and receiving his royal pleasure, that the law must take its course, issues his warrant to the sheriffs; directing them to do execution on the day and at the place assigned. [6] And, in the court of king’s bench, if the prisoner be tried at the bar, or brought there by habeas corpus, a rule is made for his execution; either specifying the time and place, [7] or leaving it to the discretion of the sheriff. [8] And, throughout the kingdom, by statute 25 Geo. II. c. 37. it is enacted that, in case of murder, the judge shall in his sentence direct execution to be performed on the next day but one after sentence passed. [9] It has been well observed, [10] that it is of great importance, that the punishment should follow the crime as early as possible; that the prospect of gratification or advantage, which tempts a man to commit the crime, should instantly awake the attendant idea of punishment. Delay of execution serves only to separate these ideas; and then the execution itself affects the minds of the spectators rather as a terrible fight, than as the necessary consequence of transgression.

              THE sheriff cannot alter the manner of the execution by substituting one death for another, without being guilty of felony himself, as has been formerly said. [11] It is held also by Sir Edward Coke [12] and Sir Matthew Hale, [13] that even the king cannot change the punishment of the law, by altering the hanging or burning into beheading; though, when beheading is part of the sentence, the king may remit the rest. And, notwithstanding some examples to the contrary, Sir Edward Coke stoutly maintains, that ” judicandum est legibus, non exemplis.” [“We must judge by the laws, not by examples."] But others have thought, [14] and more justly, that this prerogative, being founded in mercy and immemorially exercised by the crown, is part of the common law. For hitherto, in every instance, all these exchanges have been for more merciful kinds of death; and how far this may also fall within the king’s power of granting conditional pardons, ( viz. by remitting a severe kind of death, on condition that the criminal submits to a milder) is a matter that may bear consideration. It is observable, that when lord Stafford was executed for the popish plot in the reign of king Charles the second, the then sheriffs of London, having received the king’s writ for beheading him, petitioned the house of lords, for a command or order from their lordships, how the said judgment should be executed: for, he being prosecuted by impeachment, they entertained a notion (which is said to have been countenanced by lord Russel) that the king could not pardon any part of the sentence. [15] The lords resolved, [16] that the scruples of the sheriffs were unnecessary, and declared, that the king’s writ ought to be obeyed. Disappointed of raising a flame in that assembly, they immediately signified [17] to the house of commons by one of the members, that they were not satisfied as to the power of the said writ. That house took two days to consider of it; and then [18] sullenly resolved, that the house was content that the sheriff do execute lord Stafford by severing his head from his body. It is farther related, that when afterwards the same lord Russel was condemned for high treason upon indictment, the king, while he remitted the ignominious part of the sentence, observed, “that his lordship would now find he was possessed of that prerogative, which in the case of lord Stafford he had denied him.” [19] One can hardly determine (at this distance from those turbulent times) which most to disapprove of, the indecent and sanguinary zeal of the subject, or the cool and cruel sarcasm of the sovereign.

              TO conclude: it is clear, that if, upon judgment to be hanged by the neck till he is dead, the criminal be not thoroughly killed, but revives, the sheriff must hang him again. [20] For the former hanging was no execution of the sentence; and, if a false tenderness were to be indulged in such cases, a multitude of collusions might ensue. Nay, even while abjurations were in force, [21] such a criminal, so reviving, was not allowed to take sanctuary and abjure the realm; but his fleeing to sanctuary was held an escape in the officer. [22] 

              AND, having thus arrived at the last stage of criminal proceedings, or execution, the end and completion of human punishment, which was the sixth and last head to be considered under the division of public wrongs, the fourth and last object of the laws of England; it may now seem high time to put a period to these commentaries, which, the author is very sensible, have already swelled to too great a length. But he cannot dismiss the student, for whose use alone these rudiments were originally compiled, without endeavoring to recall to his memory some principal outlines of the legal constitution of this country; by a short historical review of the most considerable revolutions, that have happened in the laws of England, from the earliest to the present times. And this task he will attempt to discharge, however imperfectly, in the next or concluding chapter.
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              [IV-400]

              CHAPTER THE THIRTY THIRD.

                Of The Rise, Progress, And Gradual Improvements, of The Laws of England↩

              BEFORE we enter on the subject of this chapter, in which I propose, by way of supplement to the whole, to attempt an historical review of the most remarkable changes and alterations, that have happened in the laws of England, I must first of all remind the student, that the rise and progress of many principal points and doctrines have been already pointed out in the course of these commentaries, under their respective divisions: these having therefore been particularly discussed already, it cannot be expected that I should re-examine them with any degree of minuteness; which would be a most tedious undertaking. What I therefore at present propose, is only to mark out some outlines of an English juridical history, by taking a chronological view of the state of our laws, and their successive mutations at different periods of time.

              THE several periods, under which I shall consider the state of our legal polity, are the following six: 1. From the earliest times to the Norman conquest: 2. From the Norman conquest to the reign of king Edward the first: 3. From thence to the reformation: 4. From the reformation to the restoration of king Charles the second: 5. From thence to the revolution in 1688: 6. From the revolution to the present time.

              I. AND, first, with regard to the ancient Britons, the aborigines of our island, we have so little handed down to us concerning them with any tolerable certainty, that our inquiries here must needs be very fruitless and defective. However, from Caesar’s account of the tenets and discipline of the ancient Druids in Gaul, in whom centered all the learning of these western parts, and who were, as he tells us, sent over to Britain, (that is, to the island of Mona or Anglesey) to be instructed; we may collect a few points, which bear a great affinity and resemblance to some of the modern doctrines of our English law. Particularly, the very notion itself of an oral unwritten law, delivered down from age to age, by custom and tradition merely, seems derived from the practice of the Druids, who never committed any of their instructions to writing: possibly for want of letters; since it is remarkable that in all the antiquities, unquestionably British which the industry of the moderns has discovered, there is not in any of them the least trace of any character or letter to be found. The partible quality also of lands, by the custom of gavelkind, which still obtains in many parts of England, and did universally over Wales till the reign of Henry VIII, is undoubtedly of British original. So likewise is the ancient division of the goods of an intestate between his widow and children, or next of kin; which has since been revived by the statute of distributions. And we may also remember an instance of a slighter nature mentioned in the present volume; where the same custom has continued from Caesar’s time to the present, that of burning a woman guilty of the crime of petit treason by killing her husband.

              THE great variety of nations, that successively broke in upon, and destroyed both the British inhabitants and constitution, the Romans, the Picts, and, after them, the various clans of Saxons and Danes, must necessarily have caused great confusion and uncertainty in the laws and antiquities of the kingdom; as they were very soon incorporated and blended together, and therefore, we may suppose, mutually communicated to each other their respective usages, [1] in regard to the rights of property and the punishment of crimes. So that it is morally impossible to trace out, with any degree of accuracy, when the several mutations of the common law were made, or what was the respective original of those several customs we at present use, by any chemical resolution of them to their first and component principles. We can seldom pronounce, that this custom was derived from the Britons; that was left behind by the Romans; this was a necessary precaution against the Picts; that was introduced by the Saxons, discontinued by the Danes, but afterwards restored by the Normans.

              WHEREVER this can be done, it is matter of great curiosity, and some use: but this can very rarely be the case; not only from the reason above-mentioned, but also from many others. First, from the nature of traditional laws in general; which, being accommodated to the exigencies of the times, suffer by degrees insensible variations in practice: [2] so that, though upon comparison we plainly discern the alteration of the law from what it was five hundred years ago, yet it is impossible to define the precise period in which that alteration accrued, any more than we can discern the changes of the bed of a river, which varies its shores by continual decreases and alluvions. Secondly, this becomes impracticable from the antiquity of the kingdom and its government: which alone, though it had been disturbed by no foreign invasions, would make it an impossible thing to search out the original of its laws; unless we had as authentic monuments thereof, as the Jews had by the hand of Moses. [3] 

              Thirdly, this uncertainty of the true origin of particular customs must also in part have arisen from the means, whereby Christianity was propagated among our Saxon ancestors in this island; by learned foreigners brought over from Rome and other countries: who undoubtedly carried with them many of their own national customs; and probably prevailed upon the state to abrogate such usages as were inconsistent with our holy religion, and to introduce many others that were more conformable thereto. And this perhaps may have partly been the cause, that we find not only some rules of the Mosaic, but also of the imperial and pontifical laws, blended and adopted into our own system.

              A FARTHER reason may also be given for the great variety, and of course the uncertain original, of our ancient established customs; even after the Saxon government was firmly established in this island: viz. the subdivision of the kingdom into an heptarchy, consisting of seven independent kingdoms, peopled and governed by different clans and colonies. This must necessarily create an infinite diversity of laws: even though all those colonies, of Jutes, Angles, proper Saxons, and the like, originally sprung from the same mother country, the great northern hive; which poured forth its warlike progeny, and swarmed all over Europe, in the sixth and seventh centuries. This multiplicity of laws will necessarily be the case in some degree, where any kingdom is cantoned out into provincial establishments; and not under one common dispensation of laws, though under the same sovereign power. Much more will it happen, where seven unconnected states are to form their own constitution and superstructure of government, though they all begin to build upon the same or similar foundations.

              WHEN therefore the West-Saxons had swallowed up all the rest, and king Alfred succeeded to the monarchy of England, whereof his grandfather Egbert was the founder, his mighty genius prompted him to undertake a most great and necessary work, which he is said to have executed in as masterly a manner. No less than to new-model the constitution; to rebuild it on a plan that should endure for ages; and, out of its old discordant materials, which were heaped upon each other in a vast and rude irregularity, to form one uniform and well connected whole. This he effected, by reducing the whole kingdom under one regular and gradual subordination of government, wherein each man was an answerable too his immediate superior for his own conduct and that of his nearest neighbors: for to him we owe that masterpiece of judicial polity, the subdivision of England into tithings, and hundreds, if not into counties; all under the influence and administration of one supreme magistrate, the king; in whom, as in a general reservoir, all the executive authority of the law was lodged, and from whom justice was dispersed to every part of the nation by distinct, yet communicating, ducts and channels: which wise institution has been preserved for near a thousand years unchanged, from Alfred’s to the present time. He also, like another Theodosius, collected the various custom that he found dispersed in the kingdom, and reduced and digested them into one uniform system or code of laws, in his dom-bec, or liber judicialis [judgment book]. This he compiled for the use of the court-baron, hundred, and county court, the court-leet, and sheriff’s town; tribunals, which he established, for the trial of all causes civil and criminal, in the very districts wherein the complaint arose: all of them subject however to be inspected, controlled, and kept within the bounds of the universal or common law, by the king’s own courts; which were then itinerant, being kept in the king’s palace, and removing with his household in those royal progresses, which he continually made from one end of the kingdom to the other.

              THE Danish invasion and conquest, which introduced new foreign customs, was a severe blow to this noble fabric: but a plan, so excellently concerted, could never be long thrown aside. So that, upon the expulsion of these intruders, the English returned to their ancient law: retaining however some few of the customs of their late visitants; which went under the name of Dane-Lage : as the code compiled by Alfred was called the West-Saxon-Lage ; and the local constitutions of the ancient kingdom of Mercia, which obtained in the counties nearest to Wales, and probably abounded with many British customs, were called the Mercen-Lage. And these three laws were, about the beginning of the eleventh century, in use in different counties of the realm: the provincial polity of counties, and their subdivisions, having never been altered or discontinued through all the shocks and mutations of government, from the time of its first institution; though the laws and customs therein used, have (as we shall see) often suffered considerable changes.

              FOR king Edgar, (who besides his military merit, as founder of the English navy, was also a most excellent civil governor) observing the ill effects of three distinct bodies of laws, prevailing at once in separate parts of his dominions, projected and begun, what his grandson king Edward the confessor afterwards completed; viz. one uniform digest or body of laws, to be observed throughout the whole kingdom: being probably no more than a revival of king Alfred’s code, with some improvements suggested by necessity and experience; particularly the incorporating some of the British or rather Mercian customs, and also such of the Danish as were reasonable and approved, into the West-Saxon-Lage, which was still the groundwork of the whole. And this appears to me the best supported and most plausible conjecture (for certainty is not to be expected) of the rise and original of that admirable system of maxims and unwritten customs, which is now known by the name of the common law, as extending its authority universally over all the realm; and which is doubtless of Saxon parentage.

              AMONG the most remarkable of the Saxon laws we may reckon, 1. The constitution of parliaments, or rather, general assemblies of the principal and wisest men in the nation; the wittena-gemote, or commune concilium [common council] of the ancient Germans; which was not yet reduced to the forms and distinctions of our modern parliament: without whose concurrence however, no new law could be made, or old one altered. 2. The election of their magistrates by the people; originally even that of their kings, till dear bought experience evinced the convenience and necessity of establishing an hereditary succession to the crown. But that of all subordinate magistrates, their military officers or heretochs, their sheriffs, their conservators of the peace, their coroners, their port-reeves, (since changed into mayors and bailiffs) and even their tithingmen and borsholders at the leet, continued, some till the Norman conquest, others for two centuries after, and some remain to this day. 3. The descent of the crown, when once a royal family was established, upon nearly the same hereditary principles upon which it has ever since continued: only that perhaps, in case of minority, the next of kin of full age would ascend the throne, as king, and not as protector; though, after his death, the crown immediately reverted back to the heir. 4. The great paucity of capital punishments for the first offense: even the most notorious offenders being allowed to commute it for a fine or weregild, or, in default of payment perpetual bondage; to which our benefit of clergy has now in some measure succeeded. 5. The prevalence of certain customs, as heriots and military services in proportion to every man’s land, which much resembled the feudal constitution; but yet were exempt from all its rigorous hardships: and which may be well enough accounted for, by supposing them to be brought from the continent by the first Saxon invaders, in the primitive moderation and simplicity of the feudal law; before it got into the hands of the Norman jurists, who extracted the most slavish doctrines, and oppressive consequences, out of what was originally intended as a law of liberty. 6. That their estates were liable to forfeiture for treason, but that the doctrine of escheats and corruption of blood for felony, or any other cause, was utterly unknown amongst them. 7. The descent of their lands was to all the males equally, without any right of primogeniture; a custom, which obtained among the Britons, was agreeable to the Roman law, and continued among the Saxons till the Norman conquest: though really inconvenient, and more especially destructive to ancient families; which are in monarchies necessary to be supported, in order to form and keep up a nobility, or intermediate state between the prince and the common people. 8. The courts of justice consisted principally of the county courts, and in cases of weight or nicety the king’s courts held before himself in person, at the time of his parliaments; which were usually held in different places, according as he kept the three great festivals of Christmas, Easter, and whitsuntide. An institution which was adopted by king Alonso VII of Castile about a century after the conquest: who at the same three great feasts was wont to assemble his nobility and prelates in his court; who there heard and decided all controversies, and then, having received his instructions, departed home. [4] These county courts however differed from the modern ones, in that the ecclesiastical and civil jurisdiction were blended together, the bishop and the ealdorman of sheriff sitting in the same county court; and also that the decisions and proceedings therein were much more simple and unembarrassed: an advantage which will always attend the infancy of any laws, but wear off as they gradually advance to antiquity. 9. Trials, among a people who had a very strong tincture of superstition, were permitted to be by ordeal, by the corsned or morsel of execration, or by wager of law with compurgators, if the party chose it; but frequently they were also by jury: for, whether or no their juries consisted precisely of twelve men, or were bound to a strict unanimity; yet the general constitution of this admirable criterion of truth, and most important guardian both of public and private liberty, we owe to our Saxon ancestors. Thus stood the general frame of our polity at the time of the Norman invasion; when the second period of our legal history commences.

              II. THIS remarkable event wrought as great an alteration in our laws, as it did in our ancient line of kings: and, though the alteration of the former was effected rather by the consent of the people, than any right of conquest, yet that consent seems to have been partly extorted by fear, and partly given without any apprehension of the consequences which afterwards ensued.

              1. AMONG the first of these alterations we may reckon the separation of the ecclesiastical courts from the civil: effected in order to ingratiate the new king with the popish clergy, who for some time before had been endeavoring all over Europe to exempt themselves from the secular power; and whose demands the conqueror, like a politic prince, thought it prudent to comply with, by reason that their reputed sanctity had a great influence over the minds of the people; and because all the little learning of the times was engrossed into their hands, which made them necessary men, and by all means to be gained over to his interests. And this was the more easily effected, because, the disposal of all the episcopal sees being then in the breast of the king, he had taken care to fill them with Italian and Norman prelates.

              2. ANOTHER violent alteration of the English constitution consisted in the depopulation of whole countries, for the purposes of the king’s royal diversion; and subjecting both them, and all the ancient forests of the kingdom, to the unreasonable severities of forest laws imported from the continent, whereby the slaughter of a beast was made almost as penal as the death of a man. In the Saxon times, though no man was allowed to kill or chase the king’s deer, yet he might start any game, pursue, and kill it, upon his own estate. But the rigor of these new constitutions vested the sole property of all the game in England in the king alone; and no man was entitled to disturb any fowl of the air, or any beast of the field, of such kinds as were specially reserved for the royal amusement of the sovereign, without express license from the king, by a grant of a chase or free warren: and those franchises were granted as much with a view to preserve the breed of animals, as to indulge the subject. From a similar principle to which, though the forest laws are now mitigated, and by degrees grown entirely obsolete, yet from this root has sprung a bastard slip, known by the name of the game law, now arrived to and wantoning in its highest vigor: both founded upon the same unreasonable notions of permanent property in wild creatures; and both productive of the same tyranny to the commons: but with this difference; that the forest laws established only one mighty hunter throughout the land, the game laws have raised a little Nimrod in every manor. And in one respect the ancient law was much less unreasonable than the modern: for the king’s grantee of a chase or free-warren might kill game in every part of his franchise; but now, though a freeholder of less than 100£, a year is forbidden to kill a partridge upon his own estate, yet nobody else (not even the lord of the manor, unless he has a grant of free-warren) can do it without committing a trespass, and subjecting himself to an action.

              3. A THIRD alteration in the English laws was by narrowing the remedial influence of the county courts, the great seats of Saxon justice, and extending the original jurisdiction of the king’s justiciars to all kinds of causes, arising in all parts of the kingdom. To this end the aula regis [king’s court], with all its multifarious authority, was erected; and a capital justiciary appointed, with powers so large and boundless, that he became at length a tyrant to the people, and formidable to the crown itself. The constitution of this court, and the judges themselves who presided there, were fetched from the duchy of Normandy: and the consequence naturally was, the ordaining that all proceedings in the king’s courts should be carried on in the Norman, instead of the English, language. A provision the more necessary, because none of his Norman justiciars understood English; but as evident a badge of slavery, as ever was imposed upon a conquered people. This lasted till king Edward the third obtained a double victory, over the armies of France in their own country, and their language in our courts here at home. But there was one mischief too deeply rooted thereby, and which this caution of king Edward came too late to eradicate. Instead of the plain and easy method of determining suits in the county courts, the chicanes and subtleties of Norman jurisprudence had taken possession of the king’s courts, to which ever cause of consequence was drawn. Indeed that age, and those immediately succeeding it, were the era of refinement and subtlety. There is an active principle in the human soul, that will ever be exerting its faculties to the utmost stretch, in whatever employment, by the accidents of time and place, the general plan of education, or the customs and manners of the age and county, it may happen to find itself engaged. The northern conquerors of Europe were then emerging from the grossest ignorance in point of literature; and those, who had leisure to cultivate its progress, were such only as were cloistered in monasteries, the rest being all soldiers or peasants. And, unfortunately, the first rudiments of science which they imbibed were those of Aristotle’s philosophy, conveyed through the medium of his Arabian commentators; which were brought from the east by the Saracens into Palestine and Spain, and translated into barbarous Latin. So that, though the materials upon which they were naturally employed, in the infancy of a rising state, were those of the noblest kind; the establishment of religion, and the regulations of civil polity; yet, having only such tools to work with, their execution was trifling and flimsy. Both the divinity and the law of those times were therefore frittered into logical distinctions, and drawn out into metaphysical subtleties, with a skill most amazingly artificial; but which serves no other purpose, than to show the vast powers of the human intellect, however vainly or preposterously employed. Hence law in particular, which (being intended for universal reception) ought to be a plain rule of action, became a science of the greatest intricacy; especially when blended with the new refinements engrafted upon feudal property: which refinements were from time to time gradually introduced by the Norman practitioners, with a view to supersede (as they did in great measure) the more homely, but more intelligible, maxims of distributive justice among the Saxons. And, to say the truth these scholastic reformers have transmitted their dialect and finesses to posterity, so interwoven in the body of our legal polity, that they cannot now be taken out without a manifest injury to e substance. Statute after statute has in later times been made, to pare off these troublesome excrescences, and restore the common law to its pristine simplicity and vigor; and the endeavor has greatly succeeded: but still the fears are deep and visible; and the liberality of our modern courts of justice is frequently obliged to have recourse to unaccountable fictions and circuities, in order to recover that equitable and substantial justice, which for a long time was totally buried under the narrow rules and fanciful niceties of metaphysical and Norman jurisprudence.

              4. A FOURTH innovation was the introduction of the trial by combat, for the decision of all civil and criminal questions of fact in the last resort. This was the immemorial practice of all the northern nations; but first reduced to regular and stated forms among the Burgundi, about the close of the fifth century: and from them it passed to other nations, particularly the Franks and the Normans; which last had the honor to establish it here, though clearly an unchristian, as well as most uncertain, method of trial. But it was a sufficient recommendation of it to the conqueror and his warlike countrymen, that it was the usage of their native duchy of Normandy.

              5. BUT the last and most important alteration, both in our civil and military polity, was the engrafting on all landed estates, a few only excepted, the fiction of feudal tenure; which drew after it a numerous and oppressive train of servile fruits and appendages, aids, reliefs, primer seizins, wardships, marriages, escheats, and fines for alienation; the genuine consequences of the maxim then adopted, that all the lands in England were derived from, and held, mediately or immediately, of the crown.

              THE nation at this period seems to have groaned under as absolute a slavery, as was in the power of a warlike, an ambitious, and a politic prince to create. The consciences of men were enslaved by four ecclesiastics, devoted to a foreign power, and unconnected with the civil state under which they lived: who now imported from Rome for the first time the whole farrago of superstitious novelties, which had been engendered by the blindness and corruption of the times, between the first mission of Augustin the monk, and the Norman conquest; such as transubstantiation, purgatory, communion in one kind, and the worship of saints and images not forgetting the universal supremacy and dogmatical infallibility of the holy see. The laws too, as well as the prayers, were administered in an unknown tongue. The ancient trial by jury gave way to the impious decision by battle. The forest laws totally restrained all rural pleasures and manly recreations. And in cities and towns the case was no better; all company being obliged to disperse, and fire and candle to be extinguished, by eight at night, at the sound of the melancholy curfew. The ultimate property of al lands, and a considerable share out of the present profits, were vested in the king, or by him granted out to his Norman favorites; who, by a gradual progression of slavery, were absolute vassals to the crown, and as absolute tyrants to the commons, unheard of forfeitures, talliages, aids, and fines, were arbitrarily extracted from the pillaged landholders, in pursuance of the new system of tenure. And, to crown all, as a consequence of the tenure by knight-service, the king had always ready at his command an army of sixty thousand knights or milites : who were bound, upon pain of confiscating their estates, to attend him in time of invasion, or to quell any domestic insurrection. Trade, or foreign merchandise, such as it then was, was carried on by the Jews and Lombards; and the very name of an English fleet, which king Edgar had rendered so formidable, was utterly unknown to Europe: the nation consisting wholly of the clergy, who were also the lawyers; the baron, or great lords of the land; the knights or soldiery, who were the subordinate landholders; and the burghers, or inferior tradesmen, who from their insignificancy happily retained, in their socage and burgage tenure, some points of their ancient freedom. All the rest were villeins or bondmen.

              FROM so complete and well concerted a scheme of servility, it has been the work of generations, for our ancestors, to redeem themselves and their posterity into that state of liberty, which we now enjoy: and which therefore is not to be looked upon as consisting of mere encroachments on the crown, and infringements of the prerogative, as some slavish and narrow-minded writers in the last century endeavored to maintain; but as, in general, a gradual restoration of that ancient constitution, whereof our Saxon forefathers had been unjustly deprived, partly by the policy, and partly by the force, of the Norman. How that restoration has, in a long series of years, been step by step effected, I now proceed to inquire.

              WILLIAM Rufus proceeded on his father’s plan, and in some points extended it; particularly with regard to the forest laws. but his brother and successor, Henry the first, found it expedient, when first he came to the crown, to ingratiate himself with the people; by restoring (as our monkish historians tell us) the laws of king Edward the confessor. The ground whereof is this: that by charter he gave up the great grievances of marriage, ward, and relief, the beneficial pecuniary fruits of his feudal tenures; but reserved the tenures themselves, for the same military purposes that his father introduced them. He also abolished the curfew, [5] yet it is rather spoken of as a known time of night (so denominated from that abrogated usage) than as a still subsisting custom. There is extant a code of laws in his name, [6] consisting partly of those of the confessor, but with great additions and alterations of his own; and chiefly calculated for the regulation of the county courts. It contains some directions as to crimes and their punishments, (that of theft being made capital in his reign) and a few things relating to estates, particularly as to the descent of lands: which being by the Saxon laws equally to all the sons, by the feudal or Norman to the eldest only, king Henry here moderated the difference; directing the eldest son to have only the principal estate, ” primum patris feudum “ the rest of his estates, if he had any others, being equally divided among them all. On the other hand, he gave up to the clergy the free election of bishops and mitred abbots; reserving however these ensigns of patronage, conge d’eslire [leave to elect], custody of the temporalties when vacant, and homage upon their restitution. He lastly united again for a time the civil and ecclesiastical courts, which union was soon dissolved by him Norman clergy: and, upon that final dissolution, the cognizance of testamentary causes seems to have been first given to the ecclesiastical court. The rest remained as in his father’s time: from whence we may easily perceive how far short this was of a thorough restitution of king Edward’s, or the Saxon, laws.

              THE usurper Stephen, as the manner of usurpers is, promised much at his accession, especially with regard to redressing the grievances of the forest laws, but performed no great matter either in that or in any other point. It is from his reign however, that we are to date the introduction of the Roman civil and canon laws into this realm: and at the same time was imported the doctrine of appeals to the court of Rome, as a branch of the canon law.

              BY the time of king Henry the second, if not earlier, the charter of Henry the first seems to have been forgotten: for we find the claim of marriage, ward, and relief, then flourishing in full vigor. The right of primogeniture seems also to have tacitly revived, being found more convenient for the public than the parceling of estates into a multitude of minute subdivisions. However in this prince’s reign much was done to methodize the laws, and reduce them into a regular order; as appears from that excellent treatise of Glanvil: which, though some of it be now antiquated and altered, yet, when compared with the code of Henry the first, it carries a manifest superiority. [7] Throughout his reign also was continued the important struggle, which we have had occasion so often to mention, between the laws of England and Rome; the former supported by the strength of the temporal nobility, when endeavored too be supplanted in favor of the latter by the popish clergy. Which dispute was kept on foot till the reign of Edward the first; when the laws of England, under the new discipline introduced by that skillful commander obtained a complete and permanent victory. In the present reign, of Henry the second, there are four things which peculiarly merit the attention of a legal antiquarian: 1. The constitutions of the parliament at Clarendon, A. D. 1164. whereby the king checked the power of the pope and his clergy, and greatly narrowed the total exemption they claimed from the secular jurisdiction: though his farther progress was unhappily stopped, by the fatal event of the disputes between him and archbishop Becket. 2. The institution of the office of justices in eyre, in itinere [itinerant]; the king having divided the kingdom into six circuits (a little different from the present) and commissioned these new created judges to administer justice, and try writs of assize, in the several counties. These remedies are said to have been then first invented: before which all causes were usually terminated in the county courts, according to the Saxon custom; or before the king’s justiciaries in the aula regis, in pursuance of the Norman regulations. The latter of which tribunals, traveling about with the king’s person, occasioned intolerable expense and delay to the suitors; and the former, however proper for little debts and minute actions, where even injustice is better than procrastination, were now become liable to too much ignorance of the law, and too much partiality as to facts, to determine matters of considerable moment. 3. The introduction and establishment of the grand assize, or trial by a special king of jury in a writ of right, at the option of the tenant or defendant, instead of the barbarous and Norman trial by battle. 4. To this time must also be referred the introduction of escuage, or pecuniary commutation for personal military service; which in process of time was the parent of the ancient subsidies granted to the crown by parliament, and the land tax of later times.

              RICHARD the first, a brave and magnanimous prince, was a sportsman as well as a soldier; and therefore enforced the forest laws with some rigor; which occasioned many discontents among his people: though (according to Matthew Paris) he repealed the penalties of castration, loss of eyes, and cutting off the hands and feet, before inflicted on such as transgressed in hunting; probably finding that their severity prevented prosecutions. He also, when abroad, composed a body of naval laws at the isle of Oleron; which are still extant, and of high authority: for in his time we began again to discover, that (as an island) we were naturally a maritime power. But, with regard to civil proceedings, we find nothing very remarkable in this reign, except a few regulations regarding the jews, and the justices in eyre: the king’s thoughts being chiefly taken up by the knight errantry of a crusade against the Saracens in the holy land.

              IN king John’s time, and that of his son Henry the third, the rigors of the feudal tenures and the forest laws were so warmly kept up, that they occasioned many insurrections of the barons or principal feudatories: which at last had this effect, that first king John, and afterwards his son, consented to the two famous charters of English liberties, Magna Carta, and carta de foresta [the forest charter] . Of these the latter was well calculated to redress many grievances, and encroachments of the crown, in the exertion of forest-law: and the former confirmed many liberties of the church, and redressed many grievances incident to feudal tenures, of no small moment at the time; though now, unless considered attentively and with this retrospect, they seem but of trifling concern. But, besides these feudal provisions, care was also taken therein to protect the subject against other oppressions, then frequently arising from unreasonable amercements, from illegal distresses or other process for debts or services due to the crown, and from the tyrannical abuse of the prerogative of purveyance and preemption. It fixed the forfeiture of lands for felony in the same manner as it still remains; prohibited for the future the grants of exclusive fisheries; and the erection of new bridges so as to oppress the neighborhood. With respect to private rights: it established the testamentary power of the subject over part of his personal estate, the rest being distributed among his wife and children; it laid down the law of dower, as it has continued ever since; and prohibited the appeals of women, unless for the death of their husbands. In matters of public police and national concern: it enjoined an uniformity of weights and measures; gave new encouragements to commerce, by the protection of merchant-strangers; and forbad the alienation of lands in mortmain. With regard to the administration of justice: besides prohibiting all denials or delays of it, it fixed the court of common pleas at Westminster, that the suitors might no longer be harassed with following the king’s person in all his progresses; and at the same time brought the trial of issues home to the very doors of the freeholders, by directing assizes too be taken in the proper counties, and establishing annual circuits: it also corrected some abuses then incident to the trials by wager of law and of battle; directed the regular awarding of inquests for life or member; prohibited the king’s inferior ministers from holding pleas of the crown, or trying any criminal charge, whereby many forfeitures might otherwise have unjustly accrued to the exchequer; and regulated the time and place of holding the inferior tribunals of justice, the county court, sheriff’s turn, and court-leet. It confirmed and established the liberties of the city of London, and all other cities, boroughs, towns, and ports of the kingdom. And, lastly, (which alone would have merited the title that it bears, of the great charter) it protected every individual of the nation in the free enjoyment of his life, his liberty, and his property, unless declared to be forfeited by the judgment of his peers or the law of the land.

              HOWEVER, by means of these struggles, the pope in the reign of king John gained a still greater ascendant here, than he ever before had enjoyed; which continued through the long reign of his son Henry the third: in the beginning of whose time the old Saxon trial by ordeal was also totally abolished. And we may by this time perceive, in Bracton’s treatise, a still farther improvement in the method and regularity of the common law, especially in the point of pleadings. [8] Nor must it be forgotten, that the first traces which remain, of the separation of the greater barons from the less, in the constitution of parliaments, are found in the great charter of king John; though omitted in that of Henry III: and that, towards the end of the latter of these reigns, we find the first record of any writ for summoning knights, citizens, and burgesses to parliament. And here we conclude the second period of our English legal history.

              III. THE third commences with the reign of Edward the first; who may justly be styled our English Justinian. For in his time the law did receive so sudden a perfection, that Sir Matthew Hale does not scruple to affirm, [9] that more was done in the first thirteen years of his reign to settle and establish he distributive justice of the kingdom, than in all the ages since that time put together.

              IT would be endless to enumerate all the particulars of these regulations but the principal may be reduced under the following general heads. 1. He established, confirmed, and settled, the great charter and charter of forests. 2. He gave a mortal wound to the encroachments of the pope and his clergy, by limiting and establishing the bounds of ecclesiastical jurisdiction: and by obliging the ordinary, to whom all the goods of intestates at that time belonged, to discharge the debts of the deceased. 3. He defined the limits of the several temporal courts of the highest jurisdiction, those of the king’s bench, common pleas, and exchequer; so as they might not interfere with each other’s proper business: to do which, they must now have recourse to a fiction, very necessary and beneficial in the present enlarged state of property. 4. He settled the boundaries of the inferior courts in counties, hundreds, and manors: confining them to causes of no great amount, according to their primitive institution; though of considerably greater, than by the alteration of the value of money they are now permitted to determine. 5. He secured the property of the subject, by abolishing all arbitrary taxes, and talliages, levied without consent of the national council. 6. He guarded the common justice of the kingdom from abuses, by giving up the royal prerogative of sending mandates to interfere in private causes. 7. He settled the form, solemnities, and effects, of fines levied in the court of common pleas; though the thing itself was of Saxon original. 8. He first established a repository for the public records of the kingdom; few of which are ancienter than the reign of his father, and those were by him collected. 9. He improved upon the laws of king Alfred, by that great and orderly method of watch and ward, for preserving the public peace and preventing robberies, established by the statute of Winchester. 10. He settled and reformed many abuses incident to tenures, and removed some restraints on the alienation of landed property, by the statute of quia emptores [because of purchasers] . 11. He instituted a speedier way for the recovery of debts, by granting execution not only upon goods and chattels, but also upon lands, by writ of elegit [he has chosen] ; which was of signal benefit to a trading people: and, upon the same commercial ideas, he also allowed the charging of lands in a statute merchant, to pay debts contracted in trade, contrary to all feudal principles. 12. He effectually provided for the recovery of advowsons, as temporal rights; in which, before, the law was extremely deficient. 13. He also effectually closed the great gulf, in which all the landed property of the kingdom was in danger of being swallowed, by his re-iterated statutes of mortmain; most admirably adapted to meet the frauds that had then been devised, though afterwards contrived to be evaded by the invention of uses. 14. He established a new limitation of property by the creation of estates tail; concerning the good policy of which, modern times have however entertained a very different opinion. 15. He reduced all Wales to the subjection, not only of the crown, but in great measure of the laws, of England; (which was thoroughly completed in the reign of Henry the eighth) and seems to have entertained a design of doing the like by Scotland, so as to have formed an entire and complete union of the island of Great Britain.

              I MIGHT continue this catalogue much farther:— but, upon the whole, we may observe, that the very scheme and model of the administration of common justice between party and party, was entirely settled by this king; [10] and has continued nearly the same, in all succeeding ages, to this day; abating some few alterations, which the humor or necessity of subsequent times has occasioned. The forms of writs, by which actions are commenced, were perfected in his reign, and established as models for posterity. The pleadings, consequent upon the writs, were then short, nervous, and perspicuous; not intricate, verbose, and formal. The legal treatises, written in his time, as Britton, Fleta, Hengham, and the rest, are for the most part, law at this day; or at least were so, till the alteration of tenures took place. And, to conclude, it is from this period, from the exact observation of Magna Carta, rather than from its making or renewal, in the days of his grandfather and father, that the liberty of Englishmen began again to rear its head; though the weight of the military tenures hung heavy upon it for many ages after.

              I CANNOT give a better proof of the excellence of his constitutions, than that from his time to that of Henry the eighth there happened very few, and those not very considerable, alterations in the legal forms of proceedings. As to matter of substance: the old Gothic powers of electing the principal subordinate magistrates, the sheriffs, and conservators of the peace, were taken from the people in the reigns of Edward II and Edward III; and justices of the peace were established instead of the latter. In the reign also of Edward the third the parliament is supposed most probably to have assumed its present form; by a separation of the commons from the lords. The statute for defining and ascertaining treasons was one of the first productions of this new-modeled assembly; and the translation of the law proceedings from French into Latin another. Much also was done, under the auspices of this magnanimous prince, for establishing our domestic manufactures; by prohibiting the exportation of English wool, and the importation or wear of foreign cloth or furs; and by encouraging clothworkers from other countries to settle here. Nor was the legislature inattentive to many other branches of commerce, or indeed to commerce in general: for, in particular, it enlarged the credit of the merchant, by introducing the statute staple; whereby he might the more readily pledge his lands for the security of his mercantile debts. And, as personal property now grew, by the extension of trade, to be much more considerable than formerly, care was taken, in case of intestacies, to appoint administrators particularly nominated by the law; to distribute that personal property among the creditors and kindred of the deceased, which before had been usually applied, by the officers of the ordinary, to uses then denominated pious. The statutes also of praemunire [forewarning], for effectually depressing the civil power of the pope, were the work of this and the subsequent reign. And the establishment of a laborious parochial clergy, by the endowment of vicarages out of the overgrown possessions of the monasteries, added luster to the close of the fourteenth century: though the seeds of the general reformation, which were thereby first sown in the kingdom, were almost overwhelmed by the spirit of persecution, introduced into the laws of the land by the influence of the regular clergy.

              FROM this time to that of Henry the seventh, the civil wars and disputed titles to the crown gave no leisure farther juridical improvement: ” nam silent leges inter arma “ [“laws are silent amidst arms”] . — And yet it is to these very disputes that we owe the happy loss of all the dominions of the crown on the continent of France; which turned the minds of our subsequent princes entirely to domestic concerns. To these likewise we owe the method of barring entails by the fiction of common recoveries; invented originally by the clergy, to evade the statutes of mortmain, but introduced under Edward the fourth, for the purpose of unfettering estates, and making them more liable to forfeiture: while, on the other hand, the owners endeavored to protect them by the universal establishment of uses, another of the clerical inventions.

              IN the reign of king Henry the seventh, his ministers (not to say the king himself) were more industrious in hunting out prosecutions upon old and forgotten penal laws, in order to extort money from the subject, than in framing any new beneficial regulations. For the distinguishing character of this reign was that of amassing treasure into the king’s coffers, by every means that could be devised: and almost every alteration in the laws, however salutary or otherwise in their future consequences, had this and this only for their great and immediate object. To this end the court of star-chamber was new-modeled, and armed with powers, the most dangerous and unconstitutional, over the persons and properties of the subject. Informations were allowed to be received, in lieu of indictments, at the assizes and sessions of the peace, in order to multiply fines and pecuniary penalties. The statute of fines for landed property was craftily and covertly contrived, to facilitate the destruction of entails, and make the owners of real estates more capable to forfeit as well as to aliene. The benefit of clergy (which so often intervened to stop attainders and save the inheritance) was now allowed only once to lay offenders, who only could have inheritances to lose. A writ of capias [taking] was permitted in all actions on the case, and the defendant might in consequence be outlawed; because upon such outlawry his goods became the property of the crown. In short, there is hardly a statute in this reign, introductive of a new law or modifying the old, but what either directly or obliquely tended to the emolument of the exchequer.

              IV. THIS brings us to the fourth period of our legal history, viz. the reformation of religion, under Henry the eighth, and his children: which opens an entirely new scene in ecclesiastical matters; the usurped power of the pope being now forever routed and destroyed, all his connections with this island cut off, the crown restored to its supremacy over spiritual men and causes, and the patronage of bishoprics being once more indisputably vested in the king. And, had the spiritual courts been at this time re-united to the civil, we should have seen the old Saxon constitution with regard to ecclesiastical polity completely restored.

              WITH regard also to our civil polity, the statute of wills, and the statute of uses, (both passed in the reign of this prince) made a great alteration as to property: the former, by allowing the devise of real estates by will, which before was in general forbidden; the latter, by endeavoring to destroy the intricate nicety of uses, though the narrowness and pedantry of the courts of common law prevented this statute from having its full beneficial effect. And thence the courts of equity assumed a jurisdiction, dictated by common justice and common sense: which, however arbitrarily exercised or productive of jealousies in its infancy, has at length been matured into a most elegant system of rational jurisprudence; the principles of which (notwithstanding they may differ in forms) are now equally adopted by the courts of both law and equity. From the statute of uses, and another statute of the same antiquity, (which protected estates for years from being destroyed by the reversioner) a remarkable alteration took place in the mode of conveyancing: the ancient assistance by feoffment and livery upon the land being now very seldom practiced, since the more easy and more private invention of transferring property, by secret conveyances to uses, and long terms of years being now continually created in mortgages and family settlements, which may be molded to a thousand useful purposes by the ingenuity of an able artist.

              THE farther attacks in this reign upon the immunity of estates-tail, which reduced them to little more than the conditional fees at the common law, before the passing of the statute de donis [of gifts]; the establishment of recognizances in the nature of a statute-staple, for facilitating the raising of money upon landed security; and the introduction of the bankrupt laws, as well for the punishment of the fraudulent, as the relief of the unfortunate, trader; all these were capital alterations of our legal polity, and highly convenient to that character, which the English began now to re-assume, of a great commercial people, the incorporation of Wales with England, and the more uniform administration of justice, by destroying some counties palatine, and abridging the unreasonable privileges of such as remained, added dignity and strength to the monarchy: and, together with the numerous improvements before observed upon, and the redress of many grievances and oppressions which had been introduced by his father, will ever make the administration of Henry VIII a very distinguished era in the annals of juridical history.

              IT must be however remarked, that (particularly in his later years) the royal prerogative was then strained to a very tyrannical and oppressive height; and, what was the worst circumstance, its encroachments were established by law, under the sanction of those pusillanimous parliaments, one of which to its eternal disgrace passed a statute, whereby it was enacted that the king’s proclamations should have the force of acts of parliament; and others concurred in the creation of that amazing heap of wild and new-fangled treasons which were slightly touched upon in a former chapter. [11] Happily for the nation, this arbitrary reign was succeeded by the minority of an amiable prince; during the short sunshine of which, great part of these extravagant laws were repealed. And, to do justice to the shorter reign of queen Mary, many salutary and popular laws, in civil matters, were made under her administration; perhaps the better to reconcile the people to the bloody measures which she was induced to pursue, for the re-establishment of religious slavery: the well concerted schemes for effecting which, were (through the providence of God) defeated by the seasonable accession of queen Elizabeth.

              THE religious liberties of the nation being, by that happy event, established (we trust) on an eternal basis; (though obliged in their infancy to be guarded, against papists and other non-conformists, by laws of too sanguinary a nature) the forest laws having fallen into disuse; and the administration of civil right in the courts of justice being carried on in a regular course, according to the wise institutions of king Edward the first, without any material innovations; all the principal grievances introduced by the Norman conquest seem to have been gradually shaken off, and our Saxon constitution restored, with considerable improvements: except only in the continuation of the military tenures, and a few other points, which still armed the crown with a very oppressive and dangerous prerogative. It is also to be remarked, that the spirit of enriching the clergy and endowing religious houses had (through the former abuse of it) gone over to such a contrary extreme, and the princes of the house of Tudor and their favorites had fallen with such avidity upon the spoils of the church, that a decent and honorable maintenance was wanting to many of the bishops and clergy. This produced the restraining statutes, to prevent the alienations of lands and tithes belonging to the church and universities. The number of indigent persons being also greatly increased, by withdrawing the alms of the monasteries, a plan was formed in the reign of queen Elizabeth, more humane and beneficial than even feeding and clothing of millions; by affording them the means (with proper industry) to feed and to clothe themselves. And, the farther any subsequent plans for maintaining the poor have departed from this institution, the more impracticable and even pernicious their visionary attempts have proved.

              HOWEVER, considering the reign of queen Elizabeth in a great and political view, we have no reason to regret many subsequent alterations in the English constitution. For, though in general she was a wise and excellent princess, and loved her people; though in her time trade flourished, riches increased, the laws were duly administered, the nation was respected abroad, and the people happy at home; yet, the increase of the power of the star-chamber, and the erection of the high commission court in matters ecclesiastical, were the work of her reign. She also kept her parliaments at a very awful distance: and in many particulars she, at times, would carry the prerogative as high as her most arbitrary predecessors. It is true, she very seldom exerted this prerogative, so as to oppress individuals; but still she had it to exert: and therefore the felicity of her reign depended more on her want of opportunity and inclination, than want of power, to play the tyrant. This is a high encomium on her merit; but at the same time it is sufficient to show, that these were not those golden days of genuine liberty, that we formerly were taught to believe: for, surely, the true liberty of the subject consists not so much in the gracious behavior, as in the limited power, of the sovereign.

              THE great revolutions that had happened, in manners and in property, had paved the way, by imperceptible yet sure degrees, for as great a revolution in government: yet, while that revolution was effecting, the crown became more arbitrary than ever, by the progress of those very means which afterwards reduced its power. It is obvious to every observer, that, till the close of the Lancastrian civil wars, the property and the power of the nation were chiefly divided between the king, the nobility, and the clergy. The commons were generally in a state of great ignorance; their personal wealth, before the extension of trade, was comparatively small; and the nature of their landed property was such, as kept them in continual dependence upon their feudal lord, being usually some powerful baron, some opulent abbey, or sometimes the king himself. Though a notion of general liberty had strongly pervaded and animated the whole constitution, yet the particular liberty, the natural equality, and personal independence of individuals, were little regarded or thought of; nay even to assert them was treated as the height of sedition and rebellion. Our ancestors heard, with detestation and horror, those sentiments rudely delivered, and pushed to most absurd extremes, by the violence of a Cade and a Tyler; which have since been applauded, with a zeal almost rising to idolatry, when softened and recommended by the eloquence, the moderation, and the arguments of a Sidney, a Locke, and a Milton.

              BUT when learning, by the invention of printing and the progress of religious reformation, began to be universally disseminated; when trade and navigation were suddenly carried to an amazing extent, by the use of the compass and the consequent discovery of the Indies; the minds of men, thus enlightened by science and enlarged by observation and travel, began to entertain a more just opinion of the dignity and rights of mankind. An inundation of wealth flowed in upon the merchants, and middling rank; while the two great estates of the kingdom, which formerly had balanced the prerogative, the nobility and clergy, were greatly impoverished and weakened. The popish clergy, detected in their frauds and abuses, exposed to the resentment of the populace, and stripped of their lands and revenues, stood trembling for their very existence. The nobles, enervated by the refinements of luxury, (which knowledge, foreign travel, and the progress of the politer arts, are too apt to introduce with themselves) and fired with disdain at being rivaled in magnificence by the opulent citizens, fell into enormous expenses: to gratify which they were permitted, by the policy of the times, to dissipate their overgrown estates, and alienate their ancient patrimonies. This gradually reduced their power and their influence within a very moderate bound: while the king, by the spoil of the monasteries and the great increase of the customs, grew rich, independent, and haughty: and the commons were not yet sensible of the strength they had acquired, nor urged to examine its extent by new burdens or oppressive taxations, during the sudden opulence of the exchequer. Intent upon acquiring new riches, and happy in being freed from the insolence and tyranny of the orders more immediately above them, they never dreamt of opposing the prerogative, to which they had been so little accustomed; much less of taking the lead in opposition, to which by their weight and their property they were now entitled. The latter years of Henry the eighth were therefore the times of the greatest despotism, that have been known in this island since the death of William the Norman: the prerogative, as it then stood by common law, (and much more when extended by act of parliament) being too large to be endured in a land of liberty.

              QUEEN Elizabeth, and the intermediate princes of the Tudor line, had almost the same legal powers, and sometimes exerted them as roughly, as their father king Henry the eighth. But the critical situation of than princess with regard to her legitimacy, her religion, her enmity with Spain, and her jealousy of the queen of Scots, occasioned greater caution in her conduct. She probably, or her able advisers, had penetration enough to discern how the power of the kingdom had gradually shifted its channel, and wisdom enough not to provoke the commons to discover and feel their strength. She therefore drew a veil over the odious part of prerogative; which was never wantonly thrown aside, but only to answer some important purpose: and, though the royal treasury no longer overflowed with the wealth of the clergy, which had been all granted out, and had contributed to enrich the people, she asked for supplies with such moderation, and managed them with so much economy, that the commons were happy in obliging her. Such, in short, were her circumstances, her necessities, her wisdom, and her good disposition, that never did a prince so long and so entirely, for the space of half a century together, reign in the affections of the people.

              ON the accession of king James I, no new degree of royal power was added to, or exercised by, him; but such a scepter was too weighty to be wielded by such a hand. The unreasonable and imprudent exertion of what was then deemed to be prerogative, upon trivial and unworthy occasions, and the claim of a more absolute power inherent in the kingly office than had ever been carried into practice, soon awakened the sleeping lion. The people heard with astonishment doctrines preached from the throne and the pulpit, subversive of liberty and property, and all the natural rights of humanity. They examined into he divinity of this claim, and found it weakly and fallaciously supported: and common reason assured them, that, if it were of human origin, no constitution could establish it without power of revocation, no precedent could sanctify, no length of time could confirm it. The leader felt the pulse of the nation, and found he had ability as well as inclination to resist it: and accordingly resisted and opposed it, whenever the pusillanimous temper of the reigning monarch had courage to put it to the trial; and they gained some little victories in the cases of concealments, monopolies, and the dispensing power. In the mean time very little was done for the improvement of private justice, except the abolition of sanctuaries, and the extension of the bankrupt laws, the limitation of suits and actions, and the regulating of informations upon penal statutes. For I cannot class the laws against witchcraft and conjuration under the head of improvements; nor did the dispute between lord Ellesmere and Sir Edward Coke, concerning the powers of the court of chancery, tend much to the advancement of justice.

              INDEED when Charles the first succeeded to the crown of his father, and attempted to revive some enormities, which had been dormant in the reign of king James, the loans and benevolences extorted from the subject, the arbitrary imprisonments for refusal, the exertion of martial law in time of peace, and other domestic grievances, clouded the morning of that misguided prince’s reign; which, though the noon of it began a little to brighten, al last went down in blood, and left the whole kingdom in darkness. It must be acknowledged that, by the petition of right, enacted to abolish these encroachments, the English constitution received great alteration and improvement. But there still remained the latent power of the forest laws, which the crown most unseasonably revived. The legal jurisdiction of the star-chamber and high commission courts was also extremely great; though their usurped authority was still greater. And, if we administration to these the disuse or parliaments, the ill-timed zeal and despotic proceedings of the ecclesiastical governors in matters of mere indifference, together with the arbitrary levies of tonnage and poundage, ship money, and other projects, we may see grounds most amply sufficient for seeking redress in a legal constitutional way. This redress, when sought, was also constitutionally given: for all these oppressions were actually abolished by the king in parliament, before the rebellion broke out, by the several statutes for triennial parliaments, for abolishing the star-chamber and high commission courts, for ascertaining the extent of forests and forest-laws, for renouncing ship-money and other exactions, and for giving up the prerogative of knighting the king’s tenants in capite [in chief] in consequence of their feudal tenures: though it must be acknowledged that these concessions were not made with so good a grace, as to conciliate the confidence of the people. Unfortunately, either by his own mismanagement, or by the arts of his enemies, the king had lost the reputation of sincerity; which is the greatest unhappiness that can befall a prince. Though he formerly had strained his prerogative, not only beyond what the genius of the present times would bear, but also beyond the example of former ages, he had now consented to reduce it to a lower ebb than was consistent with monarchical government. A conduct so opposite to his temper and principles, joined with some rash actions and unguarded expressions, made the people suspect that this condescension was merely temporary. Flushed therefore with the success they had gained, fired with resentment for past oppressions, and dreading the consequences if the king should regain his power, the popular leaders (who in all ages have called themselves the people) began to grow insolent and ungovernable: their insolence soon rendered them desperate: and, joining with a set of military hypocrites and enthusiasts, they overturned the church and monarchy, and proceeded with deliberate solemnity to the trial and murder of their sovereign.

              I PASS by the crude and abortive schemes for amending the laws in the times of confusion which followed; the most promising and sensible whereof (such as the establishment of new trials, the abolition of feudal tenures, the act of navigation, and some others) were adopted in the

              V. FIFTH period, which I am next to mention, viz. after the restoration of king Charles II. Immediately upon which, the principal remaining grievance, the doctrine and consequences of military tenures, were taken away and abolished, except in the instance of corruption of inheritable blood, upon attainder of treason and felony. And though the monarch, in whose person the royal government was restored, and with it our ancient constitution, deserves no commendation from posterity, yet in his reign, (wicked, sanguinary, and turbulent as it was) the concurrence of happy circumstances was such, that from thence we may date not only the re-establishment of our church and monarchy, but also the complete restitution of English liberty, for the first time, since its total abolition at the conquest. For therein not only these slavish tenures, the badge of foreign dominion, with all their oppressive appendages, ere removed from encumbering the estates of the subject; but also an additional security of his person from imprisonment was obtained, by that great bulwark of our constitution, the habeas corpus act. These two statutes, with regard to our property and persons, form a second Magna Carta, as beneficial and effectual as that of Running-Mead. That only pruned the luxuriances of the feudal system; but the statute of Charles the second extirpated all its slaveries: except perhaps in copyhold tenure; and there also they are now in great measure enervated by gradual custom, and the interposition of our courts of justice. Magna Carta only, in general terms, declared, that no man shall be imprisoned contrary to law: the habeas corpus act points him out effectual means, as well to release himself, though committed even by the king in council, as to punish all those who shall thus unconstitutionally misuse him.

              To these I may add the abolition of the prerogatives of purveyance and preemption; the statute for holding triennial parliaments; the test and corporation acts, which secure both our civil and religious liberties; the abolition of the writ de haeretico comburendo [of burning heretics]; the statute of frauds and perjuries, a great and necessary security to private property; the statute for distribution of intestates’ estates; and that of amendments and jeofails, which cut off those superfluous niceties which so long had disgraced our courts; together with many other wholesome acts, that were passed in this reign, for the benefit of navigation and the improvement of foreign commerce: and the whole, when we likewise consider the freedom from taxes and armies which the subject then enjoyed, will be sufficient to demonstrate this truth, “that the constitution of England had arrived to its full vigor, and the true balance between liberty and prerogative was happily established by law, in the reign of king Charles the second.”

              IT is far from my intention to palliate or defend many very iniquitous proceedings, contrary to all law, in that reign, through the artifice of wicked politicians, both in and out of employment. What seems incontestable is this; that by the law, [12] as it then stood, (notwithstanding some invidious, nay dangerous, branches of the prerogative have since been lopped off, and the rest more clearly defined) the people had as large a portion of real liberty, as is consistent with a state of society; and sufficient power, residing in their own hands, to assert and preserve that liberty, if invaded by the royal prerogative. For which I need but appeal to the memorable catastrophe of the next reign. For when king Charles’s deluded brother attempted to enslave the nation, he found it was beyond his power: the people both could, and did, resist him; and, in consequence of such resistance, obliged him to quit his enterprise and his throne together. Which introduces us to the last period of our legal history; viz. 

              VI. FROM the revolution in 1688 to the present time. In this period many laws have passed; as the bill of rights, the toleration-act, the act of settlement with its conditions, the act for uniting England with Scotland, and some others: which have asserted our liberties in more clear and emphatic terms; have regulated the succession of the crown by parliament, as the exigencies of religious and civil freedom required; have confirmed, and exemplified, the doctrine of resistance, when the executive magistrate endeavors to subvert the constitution; have maintained the superiority of the laws above the king, by pronouncing his dispensing power to be illegal; have indulged tender consciences with every religious liberty, consistent with the safety of the state; have established triennial, since turned into septennial, elections of members to serve in parliament; have excluded certain officers from the house of commons; have restrained the king’s pardon from obstructing parliamentary impeachments; have imparted to all the lords an equal right of trying their fellow peers; have regulated trials for high treason; have afforded our posterity a hope that corruption of blood may one day be abolished and forgotten; have (by the desire of his present majesty) set bounds to the civil list, and placed the administration of that revenue in hands that are accountable to parliament; and have (by the like desire) made the judges completely independent of the king, his ministers, and his successors. Yet, though these provisions have, in appearance and nominally, reduced the strength of the executive power to a much lower ebb than in the preceding period; if on the other hand we throw into the opposite scale (what perhaps the immoderate reduction of the ancient prerogative may have rendered in some degree necessary) the vast acquisition of force, arising from the riot-act, and the annual expedience of a standing army; and the vast acquisition of personal attachment, arising from the magnitude of the national debt, and the manner of levying those yearly millions that are appropriated to pay the interest; we shall find that the crown has, gradually and imperceptibly, gained almost as much in influence, as it has apparently lost in prerogative.

              THE chief alterations of moment, (for the time would fail me to descent to minutiae) in the administration of private justice during this period, are the solemn recognition of the law of nations with respect to the rights of ambassadors: the cutting off, by the statute for the amendment of the law, a vast number of excrescences, that in process of time had sprung out of the practical part of it: the protection of corporate rights by the improvements in writs of mandamus [we command], and informations in nature of quo warranto [by what warrant]: the regulations of trials by jury, and the admitting witnesses for prisoners upon oath: the farther restraints upon alienation of lands in mortmain: the extension of the benefit of clergy, by abolishing the pedantic criterion of reading: the counterbalance to this mercy, by the vast increase of capital punishment: the new and effectual methods for the speedy recovery of rents: the improvements which have been made in ejectments for the trying of titles: the introduction and establishment of paper credit, by endorsements upon bills and notes, which have shown the possibility (so long doubted) of assigning a chose in action: the translation of all legal proceedings into the English language: the erection of courts of conscience for recovering small debts, and (which is much the better plan) the reformation of which the foundations have been laid, by clergy developing the principles on which policies of insurance are founded, and by happily applying those principles to particular cases: and, lastly, the liberality of sentiment, which (though late) has now taken possession of our courts of common law, and induced then to adopt (where facts can be clearly ascertained) the same principles of redress as have prevailed in our courts of equity, from the time that lord Nottingham presided there; and this, not only where specially empowered by particular statutes, (as in the case of bonds, mortgages, and set-offs) but by extending the remedial influence of the equitable writ of trespass on the case, according to its primitive institution by king Edward the first, to almost every instance of injustice not remedied by any other process. And these, I think, are all the material alterations, that have happened with respect to private justice, in the course of the present century.

              THUS therefore, for the amusement and instruction of the student, I have endeavored to delineate some rude outlines of a plan for the history of our laws and liberties; from their first rise, and gradual progress, among our British and Saxon ancestors, till their total eclipse at the Norman conquest; from which they have gradually emerged, and risen to the perfection they now enjoy, at different periods of time. We have seen, in the course of our inquiries, in this and the former volumes, that the fundamental maxims, and rules of the law, which regard the rights of persons, and the rights of things, the private injuries that may be offered to both, and the crimes which affect the public, have been and are every day improving, and are now fraught with the accumulated wisdom of ages: that the forms of administering justice came to perfection under Edward the first; and have not been much varied, nor always for the better, since: that our religious liberties were fully established at the reformation: but that the recovery of our civil and political liberties was a work of longer time; they not being thoroughly and completely regained, till after the restoration of king Charles, nor fully and explicitly acknowledged and defined, till the era of the happy revolution. Of a constitution, so wisely contrived, so strongly raised, and so highly finished, it is hard to speak with that praise, which is justly and severely its due:— the thorough and attentive contemplation of it will furnish its best panegyric. It has been the endeavor of these commentaries, however the execution may have succeeded, to examine its solid foundations, to mark out its extensive plan, to explain the use and distribution of its parts, and from the harmonious concurrence of those several parts to demonstrate the elegant proportion of the whole. We have taken occasion to admire at every turn the noble monuments of ancient simplicity, and the more curious refinements of modern art. Nor have its faults been concealed from view; for faults it has, lest we should be tempted to think it of more than human structure: defects, chiefly arising from the decays of time, or the rage of unskillful improvements in later ages. To sustain, to repair, to beautiful this noble pile, is a charge entrusted principally too the nobility, and such gentlemen of the kingdom, as are delegated by their country to parliament. The protection of the liberty of Britain is a duty which they owe to themselves, who enjoy it; to their ancestors, who transmitted it down; and to their posterity, who will claim at their hands this, the best birthright, and noblest inheritance of mankind.

              THE END.
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                [12] The point of time, at which I would choose to fix this theoretical perfection of our public law, is the year 1679; after the habeas corpus act was passed, and that for licensing the press had expired: though the years which immediately followed it were times of great practiced oppression.
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              [IV-i]

              § 1. Record of an Indictment and Conviction of Murder, at the Assizes.

              Warwickshire,

                to wit.       { Be it remembered , that at the general session of the lord the king of oyer and terminer held at Warwick, in and for the said county of Warwick, on Friday the twelfth day of March in the second year of the reign of the lord George the third, now king of Great Britain, before Sir Michael Foster, knight, one of the justices of the said lord the king assigned to hold pleas before the king himself, Sir Edward Clive, knight, one of the justices of the said lord the king of his court of common bench, and others their fellows, justices of the said lord the king, assigned by letters patent of the said lord the king, under his great seal of Great Britain, made to them the aforesaid justices and others, and any two or more of them, whereof one of them the said Sir Michael Foster and Sir Edward Clive, the said lord the king would have to be one, to inquire (by the oath of good and lawful men of the county aforesaid, by whom the truth of the matter might be the better known, and by other ways, methods, and means, whereby they could or might the better know, as well within liberties as without) more fully the truth of all treasons, misprisions of treasons, insurrections, rebellions, counterfeitings, clippings, washings, false coinings, and other falsities of the monies of Great Britain, and of other kingdoms or dominions whatsoever; and of all murders, felonies, manslaughters, killings, burglaries, rapes of women, unlawful meetings and conventicles, unlawful uttering of words, unlawful assemblies, misprisions, confederacies, false allegations, trespasses, riots, routs, retentions, escapes, contempts, falsities, negligences, concealments, maintenances, oppressions, champarties, deceits, and all other misdeeds, offenses, and injuries whatsoever, and also the accessories of the same, within the county aforesaid, as well within liberties as without, by whomsoever and howsoever done, had, perpetrated, and committed, and by whom, to whom, when, how, and in what manner; and of all other articles and circumstances in the said letters patent of the said lord the king specified, the premises and every or any of them howsoever concerning; and for this time to hear and determine the said treasons and other the premises, according to the law and custom of the realm of England; and also keepers of the peace, and justice of the said lord the king, assigned to hear and determine diverse felonies, trespasses, and other misdemeanors committed within the county aforesaid: by the oath of Sir James Thompson, baronet, Charles Roper, Henry Dawes, Peter Wilson, Samuel Rogers, John Dawson, James, Philips, John Mayo, Richard Savage, William Bell, James Morris, Laurence Hall, and Charles Carter, esquires, good and lawful men of the county aforesaid, then and there impaneled, sworn, and charged to inquire for the said lord the king and for the body of the said county, it is presented, that Peter Hunt, late of the parish of Lighthorne in the said county, gentleman, not having the fear of God before his eyes, but being moved and seduced by the instigation of the devil, on the fifth, day of March in the said second year of the reign of the said lord the king, at the parish of Lighthorne aforesaid, with force and arms, in and upon one Samuel Collins, in the peace of God and of the said lord the king then and there being, feloniously, willfully, and of his malice aforethought, did make an assault; and that the said Peter Hunt with a certain drawn sword, made of iron and steel, of the value of five shillings, which he the said Peter Hunt in his right hand then and there had and held, him the said Samuel Collins in and upon the left side of the belly of him the said Samuel Collins then and there feloniously, willfully, and of his malice aforethought, did strike, thrust, stab, and penetrate; giving unto the said Samuel Collins, then and there, with the sword drawn as aforesaid, in and upon the left side of the belly of him the said Samuel Collins, one mortal wound of the breadth of one inch, and the depth of nine inches; of which said mortal wound he the said Samuel Collins, at the parish of Lighthorne aforesaid in the said county of Warwick, from the said fifth day of March in the year aforesaid until the seventh day of the same month in the same year, did languish, and languishing did live; on which said seventh day of March, in the year aforesaid, the said Samuel Collins, at the parish of Lighthorne aforesaid in the county aforesaid, of the said mortal wound did die: and so the jurors aforesaid, upon their oath aforesaid, do say, that the said Peter Hunt him the said Samuel Collins, in manner and form aforesaid, feloniously, willfully, and of his malice aforethought, did kill and murder, against the peace of the said lord the now king, his crown, and dignity. Whereupon the sheriff of the county aforesaid is commanded, that he omit not for any liberty in his bailiwick, but that he take the said Peter Hunt, if he may be found in his bailiwick, and him safely keep, to answer to the felony and murder whereof he stands indicted. Which said indictment the said justices of the lord the king abovenamed, afterwards, to wit, at the delivery of the jail of the said lord the king, held at Warwick in and for the county aforesaid, on Friday the sixth day of August, in the said second year of the reign of the said lord the king, before the right honorable William lord Mansfield, chief justice of the said lord the king assigned to hold pleas before the king himself, Sir Sidney Stafford Smythe, knight, one of the barons of the said lord the king, and others their fellows, justices of the said lord the king, assigned to deliver his said jail of the county aforesaid of the prisoners therein being, by their proper hands do deliver here in court of record in form of law to be determined. And afterwards , to wit, at the same delivery of the jail of the said lord the king of his county aforesaid, on the said Friday the sixth day of August, in the said second year of the reign of the said lord the king, before the said justices of the lord the king last above-named and others their fellows aforesaid, here comes the said Peter Hunt, under the custody of William Browne, esquire, sheriff of the county aforesaid, (in whose custody in the jail of the county aforesaid, for the cause aforesaid, he had been before committed) being brought to the bar here in his proper person by the said sheriff, to whom he is here also committed; And forthwith being demanded concerning the premises in the said indictment above specified and charged upon him, how he will acquit himself thereof, he says, that he is not guilt thereof; and thereof for good and evil he puts himself upon the country: and John Blencowe, esquire, clerk of the assizes for the county aforesaid, who prosecutes for the said lord the king in this behalf, does the like: Therefore let a jury thereupon here immediately come before the said justices of the lord the king last abovementioned, and others their fellows aforesaid, of free and lawful men of the neighborhood of the said parish of Lighthorne in the county of Warwick aforesaid, by whom the truth of the matter may be the better known, and who are not of kin to the said Peter Hunt, to recognize upon their oath, whether the said Peter Hunt be guilty of the felony and murder in the indictment aforesaid above specified, or not guilty: because as well the said John Blencowe, who prosecutes for the said lord the king in this behalf, as the said Peter Hunt, have put themselves upon the said jury. And the jurors of the said jury by the said sheriff for this purpose impaneled and returned, to wit, David Williams, John Smith, Thomas Horne, Charles Nokes, Richard May, Walter Duke, Matthew Lyon, James White, William Bates, Oliver Green, Bartholomew Nash, and Henry Long, being called, come; who being elected, tried, and sworn, to speak the truth of an concerning the premises, upon their oath say, that the said Peter Hunt is guilty of the felony and murder aforesaid, on him above charged in the form aforesaid, as by the indictment aforesaid is above supposed against him; and that the said Peter Hunt at the time of committing the said felony and murder, or at any time since to this time, had not nor has any goods or chattels, lands or tenements, in the said county of Warwick, or elsewhere, to the knowledge of the said jurors. And upon this it is forthwith demanded of the said Peter Hunt, if he has or knows anything to say, wherefore the said justices here ought not upon the premises and verdict aforesaid to proceed to judgment and executions him: who nothing farther says, unless as he before had said. Whereupon , all and singular the premises being seen, and by the said justices here fully understood, it is considered by the court here, that the said Peter Hunt betaken to the jail of the said lord the king of the said county of Warwick from whence he came, and from thence to the place of execution on Monday now next ensuing, being the ninth day of this instant August, and there be hanged by the neck until he be dead; and that afterwards his body be dissected and anatomized.

              § 2. Conviction of Manslaughter.

              ________ upon their oath say, that the said Peter Hunt is not guilty of the murder aforesaid, above charged upon him; but that the said Peter Hunt is guilty of the felonious slaying of the aforesaid Samuel Collins; and that he had not nor has any goods or chattels, lands or tenements, at the time of the felony and manslaughter aforesaid, or ever afterwards to this time, to the knowledge of the said jurors. And immediately it is demanded of the said Peter Hunt, if he has or knows anything to say, wherefore the said justices here ought not upon the premises and verdict aforesaid to proceed to judgment and execution against him: who says that he is a clerk, and prays the benefit of clergy to be allowed him in this behalf. Whereupon , all and singular the premises being seen, and by the said justices here fully understood, it is considered by the court here, that the said Peter Hunt be burned in his left hand, and delivered. And immediately he is burned in his left hand, and is delivered, according to the form of the statute.

              § 3. Entry a Trial Instanter in the Court of King’s Bench, upon a Collateral Issue; and Rule of Court for Execution Thereon.

              Michaelmas term, in the sixth year of the reign of king George the third.

              Kent: The King

                against Thomas Rogers     { The prisoner at the bar being brought into this court in custody of the sheriff of the county of Sussex, by virtue of his majesty’s writ of habeas corpus, it is ordered that the said writ and the return thereto be filed. And it appearing by a certain record of attainder, which has been removed into this court by his majesty’s writ of certiorari, that the prisoner at the bar stands attainted, by the name of Thomas Rogers, of felony for a robbery on the highway, and the said prisoner at the bar having heard the record of the said attainder now read to him, is now asked by the court here, what he has to say for himself, why the court here should not proceed to award execution against him upon the said attainder. He for plea says, that he is not the same Thomas Rogers in the said record of attainder named, and against whom judgment was pronounced: and this he is ready to verify and prove, etc. To which said plea the honorable Charles Yorke, esquire, attorney general so our present sovereign lord the king, who for our said lord the king in this behalf prosecutes, being now present here in court, and having heard what the said prisoner at the bar has now alleged, for our said lord the king by way of reply says, that the said prisoner now here at the bar is the same Thomas Rogers in the said record of attainder named, and against whom judgment was pronounced as aforesaid: and this he prays may be inquired into by the country; and the said prisoner at the bar does the like: Therefore let a jury in this behalf immediately come here into court, by whom the truth of the matter will be the better known, and who have no affinity to the said prisoner, to try upon their oath, whether the said prisoner at the bar be the same Thomas Rogers in the said record of attainder named, and against whom judgment was so pronounced as aforesaid, or not: because as well the said Charles Yorke, esquire, attorney general of our said lord the king, who for our said lord the king in this behalf prosecutes, as the said prisoner at the bar, have put themselves in this behalf upon the said jury. And immediately thereupon the said jury come here into court; and being elected, tried, and sworn to speak the truth touching and concerning the premises aforesaid, and having heard the said record read to them, do say upon their oath, that the said prisoner at the bar is the same Thomas Rogers in the said record of attainder named, and against whom judgment was so pronounced as aforesaid, in manner and form as the said attorney general has by his said replication to the said plea of the said prisoner now here at the bar alleged. And hereupon the said attorney general on behalf of our said lord the king now prayeth, that the court here would proceed to award execution against him the said Thomas Rogers upon the said attainder. Whereupon , all and singular the premises being now seen and fully understood by the court here, it is ordered by the court here, that execution be done upon the said prisoner at the bar for the said felony in pursuance of the said judgment, according to due form of law: And it is lastly ordered, that he the said Thomas Rogers, the prisoner at the bar, be now committed to the custody of the sheriff of the county of Kent (now also present here in court) for the purpose aforesaid; and that the said sheriff of Kent do execution upon the said defendant the prisoner at the bar for the said felony, in pursuance of the said judgment, according to due form of law.

              On the motion of Mr. Attorney General.

              By the Court.

              § 4. Warrant of Execution on Judgment of Death, at the General Jaildelivery in London and Middlesex.

              London and Middlesex: To the sheriffs of the city of London; and to the sheriff of the

                county of Middlesex: and to the keeper of his majesty’s jail of Newgate.

              Whereas at the session of jail delivery of Newgate, for the city of London and county of Middlesex, held at Justice Hall in the Old Bailey, on the nineteenth day of October last, Patrick Mahony, Roger Jones, Charles King, and Mary Smith, received sentence of death for the respective offenses in their several indictments mentioned; Now it is hereby ordered , that execution of the said sentence be made and done upon them the said Patrick Mahony and Roger Jones, on Wednesday the ninth day of this instant month of November at the usual place of execution. And it is his majesty’s command, that execution of the said sentence upon them the said Charles King and Mary Smith be respited, until his majesty’s pleasure touching them be farther known.

              Given under my hand and seal this fourth day of November, one thousand seven hundred and sixty eight.

              James Eyre, Recorder. L. S.

              § 5. Writ of Execution upon a Judgment of Murder, Before the King in Parliament.

              GEORGE the second by the grace of God of Great Britain, France, and Ireland, king, defender of the faith, and so forth; to the sheriffs of London and sheriff of Middlesex, greeting. Whereas Lawrence earl Ferrers, viscount Tamworth, has been indicted of felony and murder by him done and committed, which said indictment has been certified before us in our present parliament; and the said Lawrence earl Ferrers, viscount Tamworth, has been thereupon arraigned, and upon such arraignment has pleaded not guilty; and the said Lawrence earl Ferrers, viscount Tamworth, has before us in our said parliament been tried, and in due form of law convicted thereof; and whereas judgment has been given in our said parliament, that the fair Lawrence earl Ferrers, viscount Tamworth, shall be hanged by the neck till he is dead, and that his body be dissected and anatomized, the execution of which judgment yet remains to be done: We require, and by these presents strictly command you, that upon Monday the fifth day of May instant between the hours of nine in the morning and one in the afternoon of the same day, him the said Lawrence earl Ferrers, viscount Tamworth, without the gate of our tower of London (to you then and there to be delivered, as by another writ to the lieutenant of our tower of London or to his deputy directed, we have commanded) into your custody you then and there receive: and him in your custody so being, you forthwith convey to the accustomed place of execution at Tyburn: and that you do cause execution to be done upon the said Lawrence earl Ferrers, viscount Tamworth, in your custody so being, in all things according to the said judgment. And this you are by no means to omit, at your peril. Witness ourself at Westminster the second day of May, in the thirty third year of our reign.

              Yorke and Yorke.

              THE END.
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wombat1.js
var _____WB$wombat$assign$function_____ = function (name) {
  return (self._wb_wombat && self._wb_wombat.local_init && self._wb_wombat.local_init(name)) || self[name];
};
if (!self.__WB_pmw) {
  self.__WB_pmw = function (obj) {
    this.__WB_source = obj;
    return this;
  }
} {
  let window = _____WB$wombat$assign$function_____("window");
  let self = _____WB$wombat$assign$function_____("self");
  let document = _____WB$wombat$assign$function_____("document");
  let location = _____WB$wombat$assign$function_____("location");
  let top = _____WB$wombat$assign$function_____("top");
  let parent = _____WB$wombat$assign$function_____("parent");
  let frames = _____WB$wombat$assign$function_____("frames");
  let opener = _____WB$wombat$assign$function_____("opener");

  function $A(e) {
    if (!e) return [];
    if ("toArray" in Object(e)) return e.toArray();
    for (var t = e.length || 0, n = new Array(t); t--;) n[t] = e[t];
    return n
  }

  function $w(e) {
    return Object.isString(e) ? (e = e.strip(), e ? e.split(/\s+/) : []) : []
  }

  function $H(e) {
    return new Hash(e)
  }

  function $R(e, t, n) {
    return new ObjectRange(e, t, n)
  }

  function $(e) {
    if (arguments.length > 1) {
      for (var t = 0, n = [], r = arguments.length; r > t; t++) n.push($(arguments[t]));
      return n
    }
    return Object.isString(e) && (e = document.getElementById(e)), Element.extend(e)
  }
  var Prototype = {
    Version: "1.7",
    Browser: function () {
      var e = navigator.userAgent,
        t = "[object Opera]" == Object.prototype.toString.call(window.opera);
      return {
        IE: !!window.attachEvent && !t,
        Opera: t,
        WebKit: e.indexOf("AppleWebKit/") > -1,
        Gecko: e.indexOf("Gecko") > -1 && -1 === e.indexOf("KHTML"),
        MobileSafari: /Apple.*Mobile/.test(e)
      }
    }(),
    BrowserFeatures: {
      XPath: !!document.evaluate,
      SelectorsAPI: !!document.querySelector,
      ElementExtensions: function () {
        var e = window.Element || window.HTMLElement;
        return !(!e || !e.prototype)
      }(),
      SpecificElementExtensions: function () {
        if ("undefined" != typeof window.HTMLDivElement) return !0;
        var e = document.createElement("div"),
          t = document.createElement("form"),
          n = !1;
        return e.__proto__ && e.__proto__ !== t.__proto__ && (n = !0), e = t = null, n
      }()
    },
    ScriptFragment: "<script[^>]*>([\\S\\s]*?)</script>",
    JSONFilter: /^\/\*-secure-([\s\S]*)\*\/\s*$/,
    emptyFunction: function () {},
    K: function (e) {
      return e
    }
  };
  Prototype.Browser.MobileSafari && (Prototype.BrowserFeatures.SpecificElementExtensions = !1);
  var Abstract = {},
    Try = {
      these: function () {
        for (var e, t = 0, n = arguments.length; n > t; t++) {
          var r = arguments[t];
          try {
            e = r();
            break
          } catch (i) {}
        }
        return e
      }
    },
    Class = function () {
      function e() {}

      function t() {
        function t() {
          this.initialize.apply(this, arguments)
        }
        var n = null,
          r = $A(arguments);
        Object.isFunction(r[0]) && (n = r.shift()), Object.extend(t, Class.Methods), t.superclass = n, t.subclasses = [], n && (e.prototype = n.prototype, t.prototype = new e, n.subclasses.push(t));
        for (var i = 0, o = r.length; o > i; i++) t.addMethods(r[i]);
        return t.prototype.initialize || (t.prototype.initialize = Prototype.emptyFunction), t.prototype.constructor = t, t
      }

      function n(e) {
        var t = this.superclass && this.superclass.prototype,
          n = Object.keys(e);
        r && (e.toString != Object.prototype.toString && n.push("toString"), e.valueOf != Object.prototype.valueOf && n.push("valueOf"));
        for (var i = 0, o = n.length; o > i; i++) {
          var s = n[i],
            a = e[s];
          if (t && Object.isFunction(a) && "$super" == a.argumentNames()[0]) {
            var l = a;
            a = function (e) {
              return function () {
                return t[e].apply(this, arguments)
              }
            }(s).wrap(l), a.valueOf = l.valueOf.bind(l), a.toString = l.toString.bind(l)
          }
          this.prototype[s] = a
        }
        return this
      }
      var r = function () {
        for (var e in {
            toString: 1
          })
          if ("toString" === e) return !1;
        return !0
      }();
      return {
        create: t,
        Methods: {
          addMethods: n
        }
      }
    }();
  ! function () {
    function e(e) {
      switch (e) {
        case null:
          return E;
        case void 0:
          return w
      }
      var t = typeof e;
      switch (t) {
        case "boolean":
          return S;
        case "number":
          return O;
        case "string":
          return x
      }
      return T
    }

    function t(e, t) {
      for (var n in t) e[n] = t[n];
      return e
    }

    function n(e) {
      try {
        return y(e) ? "undefined" : null === e ? "null" : e.inspect ? e.inspect() : String(e)
      } catch (t) {
        if (t instanceof RangeError) return "...";
        throw t
      }
    }

    function r(e) {
      return i("", {
        "": e
      }, [])
    }

    function i(t, n, r) {
      var o = n[t],
        s = typeof o;
      e(o) === T && "function" == typeof o.toJSON && (o = o.toJSON(t));
      var a = b.call(o);
      switch (a) {
        case A:
        case N:
        case _:
          o = o.valueOf()
      }
      switch (o) {
        case null:
          return "null";
        case !0:
          return "true";
        case !1:
          return "false"
      }
      switch (s = typeof o) {
        case "string":
          return o.inspect(!0);
        case "number":
          return isFinite(o) ? String(o) : "null";
        case "object":
          for (var l = 0, u = r.length; u > l; l++)
            if (r[l] === o) throw new TypeError;
          r.push(o);
          var c = [];
          if (a === j) {
            for (var l = 0, u = o.length; u > l; l++) {
              var f = i(l, o, r);
              c.push("undefined" == typeof f ? "null" : f)
            }
            c = "[" + c.join(",") + "]"
          } else {
            for (var d = Object.keys(o), l = 0, u = d.length; u > l; l++) {
              var t = d[l],
                f = i(t, o, r);
              "undefined" != typeof f && c.push(t.inspect(!0) + ":" + f)
            }
            c = "{" + c.join(",") + "}"
          }
          return r.pop(), c
      }
    }

    function o(e) {
      return JSON.stringify(e)
    }

    function s(e) {
      return $H(e).toQueryString()
    }

    function a(e) {
      return e && e.toHTML ? e.toHTML() : String.interpret(e)
    }

    function l(t) {
      if (e(t) !== T) throw new TypeError;
      var n = [];
      for (var r in t) t.hasOwnProperty(r) && n.push(r);
      return n
    }

    function u(e) {
      var t = [];
      for (var n in e) t.push(e[n]);
      return t
    }

    function c(e) {
      return t({}, e)
    }

    function f(e) {
      return !(!e || 1 != e.nodeType)
    }

    function d(e) {
      return b.call(e) === j
    }

    function h(e) {
      return e instanceof Hash
    }

    function p(e) {
      return b.call(e) === C
    }

    function m(e) {
      return b.call(e) === _
    }

    function g(e) {
      return b.call(e) === A
    }

    function v(e) {
      return b.call(e) === $
    }

    function y(e) {
      return "undefined" == typeof e
    }
    var b = Object.prototype.toString,
      E = "Null",
      w = "Undefined",
      S = "Boolean",
      O = "Number",
      x = "String",
      T = "Object",
      C = "[object Function]",
      N = "[object Boolean]",
      A = "[object Number]",
      _ = "[object String]",
      j = "[object Array]",
      $ = "[object Date]",
      P = window.JSON && "function" == typeof JSON.stringify && "0" === JSON.stringify(0) && "undefined" == typeof JSON.stringify(Prototype.K),
      k = "function" == typeof Array.isArray && Array.isArray([]) && !Array.isArray({});
    k && (d = Array.isArray), t(Object, {
      extend: t,
      inspect: n,
      toJSON: P ? o : r,
      toQueryString: s,
      toHTML: a,
      keys: Object.keys || l,
      values: u,
      clone: c,
      isElement: f,
      isArray: d,
      isHash: h,
      isFunction: p,
      isString: m,
      isNumber: g,
      isDate: v,
      isUndefined: y
    })
  }(), Object.extend(Function.prototype, function () {
      function e(e, t) {
        for (var n = e.length, r = t.length; r--;) e[n + r] = t[r];
        return e
      }

      function t(t, n) {
        return t = c.call(t, 0), e(t, n)
      }

      function n() {
        var e = this.toString().match(/^[\s\(]*function[^(]*\(([^)]*)\)/)[1].replace(/\/\/.*?[\r\n]|\/\*(?:.|[\r\n])*?\*\//g, "").replace(/\s+/g, "").split(",");
        return 1 != e.length || e[0] ? e : []
      }

      function r(e) {
        if (arguments.length < 2 && Object.isUndefined(arguments[0])) return this;
        var n = this,
          r = c.call(arguments, 1);
        return function () {
          var i = t(r, arguments);
          return n.apply(e, i)
        }
      }

      function i(t) {
        var n = this,
          r = c.call(arguments, 1);
        return function (i) {
          var o = e([i || window.event], r);
          return n.apply(t, o)
        }
      }

      function o() {
        if (!arguments.length) return this;
        var e = this,
          n = c.call(arguments, 0);
        return function () {
          var r = t(n, arguments);
          return e.apply(this, r)
        }
      }

      function s(e) {
        var t = this,
          n = c.call(arguments, 1);
        return e = 1e3 * e, window.setTimeout(function () {
          return t.apply(t, n)
        }, e)
      }

      function a() {
        var t = e([.01], arguments);
        return this.delay.apply(this, t)
      }

      function l(t) {
        var n = this;
        return function () {
          var r = e([n.bind(this)], arguments);
          return t.apply(this, r)
        }
      }

      function u() {
        if (this._methodized) return this._methodized;
        var t = this;
        return this._methodized = function () {
          var n = e([this], arguments);
          return t.apply(null, n)
        }
      }
      var c = Array.prototype.slice;
      return {
        argumentNames: n,
        bind: r,
        bindAsEventListener: i,
        curry: o,
        delay: s,
        defer: a,
        wrap: l,
        methodize: u
      }
    }()),
    function (e) {
      function t() {
        return this.getUTCFullYear() + "-" + (this.getUTCMonth() + 1).toPaddedString(2) + "-" + this.getUTCDate().toPaddedString(2) + "T" + this.getUTCHours().toPaddedString(2) + ":" + this.getUTCMinutes().toPaddedString(2) + ":" + this.getUTCSeconds().toPaddedString(2) + "Z"
      }

      function n() {
        return this.toISOString()
      }
      e.toISOString || (e.toISOString = t), e.toJSON || (e.toJSON = n)
    }(Date.prototype), RegExp.prototype.match = RegExp.prototype.test, RegExp.escape = function (e) {
      return String(e).replace(/([.*+?^=!:${}()|[\]\/\\])/g, "\\$1")
    };
  var PeriodicalExecuter = Class.create({
    initialize: function (e, t) {
      this.callback = e, this.frequency = t, this.currentlyExecuting = !1, this.registerCallback()
    },
    registerCallback: function () {
      this.timer = setInterval(this.onTimerEvent.bind(this), 1e3 * this.frequency)
    },
    execute: function () {
      this.callback(this)
    },
    stop: function () {
      this.timer && (clearInterval(this.timer), this.timer = null)
    },
    onTimerEvent: function () {
      if (!this.currentlyExecuting) try {
        this.currentlyExecuting = !0, this.execute(), this.currentlyExecuting = !1
      } catch (e) {
        throw this.currentlyExecuting = !1, e
      }
    }
  });
  Object.extend(String, {
    interpret: function (e) {
      return null == e ? "" : String(e)
    },
    specialChar: {
      "\b": "\\b",
      "	": "\\t",
      "\n": "\\n",
      "\f": "\\f",
      "\r": "\\r",
      "\\": "\\\\"
    }
  }), Object.extend(String.prototype, function () {
    function prepareReplacement(e) {
      if (Object.isFunction(e)) return e;
      var t = new Template(e);
      return function (e) {
        return t.evaluate(e)
      }
    }

    function gsub(e, t) {
      var n, r = "",
        i = this;
      if (t = prepareReplacement(t), Object.isString(e) && (e = RegExp.escape(e)), !e.length && !e.source) return t = t(""), t + i.split("").join(t) + t;
      for (; i.length > 0;)(n = i.match(e)) ? (r += i.slice(0, n.index), r += String.interpret(t(n)), i = i.slice(n.index + n[0].length)) : (r += i, i = "");
      return r
    }

    function sub(e, t, n) {
      return t = prepareReplacement(t), n = Object.isUndefined(n) ? 1 : n, this.gsub(e, function (e) {
        return --n < 0 ? e[0] : t(e)
      })
    }

    function scan(e, t) {
      return this.gsub(e, t), String(this)
    }

    function truncate(e, t) {
      return e = e || 30, t = Object.isUndefined(t) ? "..." : t, this.length > e ? this.slice(0, e - t.length) + t : String(this)
    }

    function strip() {
      return this.replace(/^\s+/, "").replace(/\s+$/, "")
    }

    function stripTags() {
      return this.replace(/<\w+(\s+("[^"]*"|'[^']*'|[^>])+)?>|<\/\w+>/gi, "")
    }

    function stripScripts() {
      return this.replace(new RegExp(Prototype.ScriptFragment, "img"), "")
    }

    function extractScripts() {
      var e = new RegExp(Prototype.ScriptFragment, "img"),
        t = new RegExp(Prototype.ScriptFragment, "im");
      return (this.match(e) || []).map(function (e) {
        return (e.match(t) || ["", ""])[1]
      })
    }

    function evalScripts() {
      return this.extractScripts().map(function (script) {
        return eval(script)
      })
    }

    function escapeHTML() {
      return this.replace(/&/g, "&amp;").replace(/</g, "&lt;").replace(/>/g, "&gt;")
    }

    function unescapeHTML() {
      return this.stripTags().replace(/&lt;/g, "<").replace(/&gt;/g, ">").replace(/&amp;/g, "&")
    }

    function toQueryParams(e) {
      var t = this.strip().match(/([^?#]*)(#.*)?$/);
      return t ? t[1].split(e || "&").inject({}, function (e, t) {
        if ((t = t.split("="))[0]) {
          var n = decodeURIComponent(t.shift()),
            r = t.length > 1 ? t.join("=") : t[0];
          void 0 != r && (r = decodeURIComponent(r)), n in e ? (Object.isArray(e[n]) || (e[n] = [e[n]]), e[n].push(r)) : e[n] = r
        }
        return e
      }) : {}
    }

    function toArray() {
      return this.split("")
    }

    function succ() {
      return this.slice(0, this.length - 1) + String.fromCharCode(this.charCodeAt(this.length - 1) + 1)
    }

    function times(e) {
      return 1 > e ? "" : new Array(e + 1).join(this)
    }

    function camelize() {
      return this.replace(/-+(.)?/g, function (e, t) {
        return t ? t.toUpperCase() : ""
      })
    }

    function capitalize() {
      return this.charAt(0).toUpperCase() + this.substring(1).toLowerCase()
    }

    function underscore() {
      return this.replace(/::/g, "/").replace(/([A-Z]+)([A-Z][a-z])/g, "$1_$2").replace(/([a-z\d])([A-Z])/g, "$1_$2").replace(/-/g, "_").toLowerCase()
    }

    function dasherize() {
      return this.replace(/_/g, "-")
    }

    function inspect(e) {
      var t = this.replace(/[\x00-\x1f\\]/g, function (e) {
        return e in String.specialChar ? String.specialChar[e] : "\\u00" + e.charCodeAt().toPaddedString(2, 16)
      });
      return e ? '"' + t.replace(/"/g, '\\"') + '"' : "'" + t.replace(/'/g, "\\'") + "'"
    }

    function unfilterJSON(e) {
      return this.replace(e || Prototype.JSONFilter, "$1")
    }

    function isJSON() {
      var e = this;
      return e.blank() ? !1 : (e = e.replace(/\\(?:["\\\/bfnrt]|u[0-9a-fA-F]{4})/g, "@"), e = e.replace(/"[^"\\\n\r]*"|true|false|null|-?\d+(?:\.\d*)?(?:[eE][+\-]?\d+)?/g, "]"), e = e.replace(/(?:^|:|,)(?:\s*\[)+/g, ""), /^[\],:{}\s]*$/.test(e))
    }

    function evalJSON(sanitize) {
      var json = this.unfilterJSON(),
        cx = /[\u0000\u00ad\u0600-\u0604\u070f\u17b4\u17b5\u200c-\u200f\u2028-\u202f\u2060-\u206f\ufeff\ufff0-\uffff]/g;
      cx.test(json) && (json = json.replace(cx, function (e) {
        return "\\u" + ("0000" + e.charCodeAt(0).toString(16)).slice(-4)
      }));
      try {
        if (!sanitize || json.isJSON()) return eval("(" + json + ")")
      } catch (e) {}
      throw new SyntaxError("Badly formed JSON string: " + this.inspect())
    }

    function parseJSON() {
      var e = this.unfilterJSON();
      return JSON.parse(e)
    }

    function include(e) {
      return this.indexOf(e) > -1
    }

    function startsWith(e) {
      return 0 === this.lastIndexOf(e, 0)
    }

    function endsWith(e) {
      var t = this.length - e.length;
      return t >= 0 && this.indexOf(e, t) === t
    }

    function empty() {
      return "" == this
    }

    function blank() {
      return /^\s*$/.test(this)
    }

    function interpolate(e, t) {
      return new Template(this, t).evaluate(e)
    }
    var NATIVE_JSON_PARSE_SUPPORT = window.JSON && "function" == typeof JSON.parse && JSON.parse('{"test": true}').test;
    return {
      gsub: gsub,
      sub: sub,
      scan: scan,
      truncate: truncate,
      strip: String.prototype.trim || strip,
      stripTags: stripTags,
      stripScripts: stripScripts,
      extractScripts: extractScripts,
      evalScripts: evalScripts,
      escapeHTML: escapeHTML,
      unescapeHTML: unescapeHTML,
      toQueryParams: toQueryParams,
      parseQuery: toQueryParams,
      toArray: toArray,
      succ: succ,
      times: times,
      camelize: camelize,
      capitalize: capitalize,
      underscore: underscore,
      dasherize: dasherize,
      inspect: inspect,
      unfilterJSON: unfilterJSON,
      isJSON: isJSON,
      evalJSON: NATIVE_JSON_PARSE_SUPPORT ? parseJSON : evalJSON,
      include: include,
      startsWith: startsWith,
      endsWith: endsWith,
      empty: empty,
      blank: blank,
      interpolate: interpolate
    }
  }());
  var Template = Class.create({
    initialize: function (e, t) {
      this.template = e.toString(), this.pattern = t || Template.Pattern
    },
    evaluate: function (e) {
      return e && Object.isFunction(e.toTemplateReplacements) && (e = e.toTemplateReplacements()), this.template.gsub(this.pattern, function (t) {
        if (null == e) return t[1] + "";
        var n = t[1] || "";
        if ("\\" == n) return t[2];
        var r = e,
          i = t[3],
          o = /^([^.[]+|\[((?:.*?[^\\])?)\])(\.|\[|$)/;
        if (t = o.exec(i), null == t) return n;
        for (; null != t;) {
          var s = t[1].startsWith("[") ? t[2].replace(/\\\\]/g, "]") : t[1];
          if (r = r[s], null == r || "" == t[3]) break;
          i = i.substring("[" == t[3] ? t[1].length : t[0].length), t = o.exec(i)
        }
        return n + String.interpret(r)
      })
    }
  });
  Template.Pattern = /(^|.|\r|\n)(#\{(.*?)\})/;
  var $break = {},
    Enumerable = function () {
      function e(e, t) {
        var n = 0;
        try {
          this._each(function (r) {
            e.call(t, r, n++)
          })
        } catch (r) {
          if (r != $break) throw r
        }
        return this
      }

      function t(e, t, n) {
        var r = -e,
          i = [],
          o = this.toArray();
        if (1 > e) return o;
        for (;
          (r += e) < o.length;) i.push(o.slice(r, r + e));
        return i.collect(t, n)
      }

      function n(e, t) {
        e = e || Prototype.K;
        var n = !0;
        return this.each(function (r, i) {
          if (n = n && !!e.call(t, r, i), !n) throw $break
        }), n
      }

      function r(e, t) {
        e = e || Prototype.K;
        var n = !1;
        return this.each(function (r, i) {
          if (n = !!e.call(t, r, i)) throw $break
        }), n
      }

      function i(e, t) {
        e = e || Prototype.K;
        var n = [];
        return this.each(function (r, i) {
          n.push(e.call(t, r, i))
        }), n
      }

      function o(e, t) {
        var n;
        return this.each(function (r, i) {
          if (e.call(t, r, i)) throw n = r, $break
        }), n
      }

      function s(e, t) {
        var n = [];
        return this.each(function (r, i) {
          e.call(t, r, i) && n.push(r)
        }), n
      }

      function a(e, t, n) {
        t = t || Prototype.K;
        var r = [];
        return Object.isString(e) && (e = new RegExp(RegExp.escape(e))), this.each(function (i, o) {
          e.match(i) && r.push(t.call(n, i, o))
        }), r
      }

      function l(e) {
        if (Object.isFunction(this.indexOf) && -1 != this.indexOf(e)) return !0;
        var t = !1;
        return this.each(function (n) {
          if (n == e) throw t = !0, $break
        }), t
      }

      function u(e, t) {
        return t = Object.isUndefined(t) ? null : t, this.eachSlice(e, function (n) {
          for (; n.length < e;) n.push(t);
          return n
        })
      }

      function c(e, t, n) {
        return this.each(function (r, i) {
          e = t.call(n, e, r, i)
        }), e
      }

      function f(e) {
        var t = $A(arguments).slice(1);
        return this.map(function (n) {
          return n[e].apply(n, t)
        })
      }

      function d(e, t) {
        e = e || Prototype.K;
        var n;
        return this.each(function (r, i) {
          r = e.call(t, r, i), (null == n || r >= n) && (n = r)
        }), n
      }

      function h(e, t) {
        e = e || Prototype.K;
        var n;
        return this.each(function (r, i) {
          r = e.call(t, r, i), (null == n || n > r) && (n = r)
        }), n
      }

      function p(e, t) {
        e = e || Prototype.K;
        var n = [],
          r = [];
        return this.each(function (i, o) {
          (e.call(t, i, o) ? n : r).push(i)
        }), [n, r]
      }

      function m(e) {
        var t = [];
        return this.each(function (n) {
          t.push(n[e])
        }), t
      }

      function g(e, t) {
        var n = [];
        return this.each(function (r, i) {
          e.call(t, r, i) || n.push(r)
        }), n
      }

      function v(e, t) {
        return this.map(function (n, r) {
          return {
            value: n,
            criteria: e.call(t, n, r)
          }
        }).sort(function (e, t) {
          var n = e.criteria,
            r = t.criteria;
          return r > n ? -1 : n > r ? 1 : 0
        }).pluck("value")
      }

      function y() {
        return this.map()
      }

      function b() {
        var e = Prototype.K,
          t = $A(arguments);
        Object.isFunction(t.last()) && (e = t.pop());
        var n = [this].concat(t).map($A);
        return this.map(function (t, r) {
          return e(n.pluck(r))
        })
      }

      function E() {
        return this.toArray().length
      }

      function w() {
        return "#<Enumerable:" + this.toArray().inspect() + ">"
      }
      return {
        each: e,
        eachSlice: t,
        all: n,
        every: n,
        any: r,
        some: r,
        collect: i,
        map: i,
        detect: o,
        findAll: s,
        select: s,
        filter: s,
        grep: a,
        include: l,
        member: l,
        inGroupsOf: u,
        inject: c,
        invoke: f,
        max: d,
        min: h,
        partition: p,
        pluck: m,
        reject: g,
        sortBy: v,
        toArray: y,
        entries: y,
        zip: b,
        size: E,
        inspect: w,
        find: o
      }
    }();
  Array.from = $A,
    function () {
      function e(e, t) {
        for (var n = 0, r = this.length >>> 0; r > n; n++) n in this && e.call(t, this[n], n, this)
      }

      function t() {
        return this.length = 0, this
      }

      function n() {
        return this[0]
      }

      function r() {
        return this[this.length - 1]
      }

      function i() {
        return this.select(function (e) {
          return null != e
        })
      }

      function o() {
        return this.inject([], function (e, t) {
          return Object.isArray(t) ? e.concat(t.flatten()) : (e.push(t), e)
        })
      }

      function s() {
        var e = v.call(arguments, 0);
        return this.select(function (t) {
          return !e.include(t)
        })
      }

      function a(e) {
        return (e === !1 ? this.toArray() : this)._reverse()
      }

      function l(e) {
        return this.inject([], function (t, n, r) {
          return 0 != r && (e ? t.last() == n : t.include(n)) || t.push(n), t
        })
      }

      function u(e) {
        return this.uniq().findAll(function (t) {
          return e.detect(function (e) {
            return t === e
          })
        })
      }

      function c() {
        return v.call(this, 0)
      }

      function f() {
        return this.length
      }

      function d() {
        return "[" + this.map(Object.inspect).join(", ") + "]"
      }

      function h(e, t) {
        t || (t = 0);
        var n = this.length;
        for (0 > t && (t = n + t); n > t; t++)
          if (this[t] === e) return t;
        return -1
      }

      function p(e, t) {
        t = isNaN(t) ? this.length : (0 > t ? this.length + t : t) + 1;
        var n = this.slice(0, t).reverse().indexOf(e);
        return 0 > n ? n : t - n - 1
      }

      function m() {
        for (var e, t = v.call(this, 0), n = 0, r = arguments.length; r > n; n++)
          if (e = arguments[n], !Object.isArray(e) || "callee" in e) t.push(e);
          else
            for (var i = 0, o = e.length; o > i; i++) t.push(e[i]);
        return t
      }
      var g = Array.prototype,
        v = g.slice,
        y = g.forEach;
      y || (y = e), Object.extend(g, Enumerable), g._reverse || (g._reverse = g.reverse), Object.extend(g, {
        _each: y,
        clear: t,
        first: n,
        last: r,
        compact: i,
        flatten: o,
        without: s,
        reverse: a,
        uniq: l,
        intersect: u,
        clone: c,
        toArray: c,
        size: f,
        inspect: d
      });
      var b = function () {
        return 1 !== [].concat(arguments)[0][0]
      }(1, 2);
      b && (g.concat = m), g.indexOf || (g.indexOf = h), g.lastIndexOf || (g.lastIndexOf = p)
    }();
  var Hash = Class.create(Enumerable, function () {
    function e(e) {
      this._object = Object.isHash(e) ? e.toObject() : Object.clone(e)
    }

    function t(e) {
      for (var t in this._object) {
        var n = this._object[t],
          r = [t, n];
        r.key = t, r.value = n, e(r)
      }
    }

    function n(e, t) {
      return this._object[e] = t
    }

    function r(e) {
      return this._object[e] !== Object.prototype[e] ? this._object[e] : void 0
    }

    function i(e) {
      var t = this._object[e];
      return delete this._object[e], t
    }

    function o() {
      return Object.clone(this._object)
    }

    function s() {
      return this.pluck("key")
    }

    function a() {
      return this.pluck("value")
    }

    function l(e) {
      var t = this.detect(function (t) {
        return t.value === e
      });
      return t && t.key
    }

    function u(e) {
      return this.clone().update(e)
    }

    function c(e) {
      return new Hash(e).inject(this, function (e, t) {
        return e.set(t.key, t.value), e
      })
    }

    function f(e, t) {
      return Object.isUndefined(t) ? e : e + "=" + encodeURIComponent(String.interpret(t))
    }

    function d() {
      return this.inject([], function (e, t) {
        var n = encodeURIComponent(t.key),
          r = t.value;
        if (r && "object" == typeof r) {
          if (Object.isArray(r)) {
            for (var i, o = [], s = 0, a = r.length; a > s; s++) i = r[s], o.push(f(n, i));
            return e.concat(o)
          }
        } else e.push(f(n, r));
        return e
      }).join("&")
    }

    function h() {
      return "#<Hash:{" + this.map(function (e) {
        return e.map(Object.inspect).join(": ")
      }).join(", ") + "}>"
    }

    function p() {
      return new Hash(this)
    }
    return {
      initialize: e,
      _each: t,
      set: n,
      get: r,
      unset: i,
      toObject: o,
      toTemplateReplacements: o,
      keys: s,
      values: a,
      index: l,
      merge: u,
      update: c,
      toQueryString: d,
      inspect: h,
      toJSON: o,
      clone: p
    }
  }());
  Hash.from = $H, Object.extend(Number.prototype, function () {
    function e() {
      return this.toPaddedString(2, 16)
    }

    function t() {
      return this + 1
    }

    function n(e, t) {
      return $R(0, this, !0).each(e, t), this
    }

    function r(e, t) {
      var n = this.toString(t || 10);
      return "0".times(e - n.length) + n
    }

    function i() {
      return Math.abs(this)
    }

    function o() {
      return Math.round(this)
    }

    function s() {
      return Math.ceil(this)
    }

    function a() {
      return Math.floor(this)
    }
    return {
      toColorPart: e,
      succ: t,
      times: n,
      toPaddedString: r,
      abs: i,
      round: o,
      ceil: s,
      floor: a
    }
  }());
  var ObjectRange = Class.create(Enumerable, function () {
      function e(e, t, n) {
        this.start = e, this.end = t, this.exclusive = n
      }

      function t(e) {
        for (var t = this.start; this.include(t);) e(t), t = t.succ()
      }

      function n(e) {
        return e < this.start ? !1 : this.exclusive ? e < this.end : e <= this.end
      }
      return {
        initialize: e,
        _each: t,
        include: n
      }
    }()),
    Ajax = {
      getTransport: function () {
        return Try.these(function () {
          return new XMLHttpRequest
        }, function () {
          return new ActiveXObject("Msxml2.XMLHTTP")
        }, function () {
          return new ActiveXObject("Microsoft.XMLHTTP")
        }) || !1
      },
      activeRequestCount: 0
    };
  if (Ajax.Responders = {
      responders: [],
      _each: function (e) {
        this.responders._each(e)
      },
      register: function (e) {
        this.include(e) || this.responders.push(e)
      },
      unregister: function (e) {
        this.responders = this.responders.without(e)
      },
      dispatch: function (e, t, n, r) {
        this.each(function (i) {
          if (Object.isFunction(i[e])) try {
            i[e].apply(i, [t, n, r])
          } catch (o) {}
        })
      }
    }, Object.extend(Ajax.Responders, Enumerable), Ajax.Responders.register({
      onCreate: function () {
        Ajax.activeRequestCount++
      },
      onComplete: function () {
        Ajax.activeRequestCount--
      }
    }), Ajax.Base = Class.create({
      initialize: function (e) {
        this.options = {
          method: "post",
          asynchronous: !0,
          contentType: "application/x-www-form-urlencoded",
          encoding: "UTF-8",
          parameters: "",
          evalJSON: !0,
          evalJS: !0
        }, Object.extend(this.options, e || {}), this.options.method = this.options.method.toLowerCase(), Object.isHash(this.options.parameters) && (this.options.parameters = this.options.parameters.toObject())
      }
    }), Ajax.Request = Class.create(Ajax.Base, {
      _complete: !1,
      initialize: function ($super, e, t) {
        $super(t), this.transport = Ajax.getTransport(), this.request(e)
      },
      request: function (e) {
        this.url = e, this.method = this.options.method;
        var t = Object.isString(this.options.parameters) ? this.options.parameters : Object.toQueryString(this.options.parameters);
        ["get", "post"].include(this.method) || (t += (t ? "&" : "") + "_method=" + this.method, this.method = "post"), t && "get" === this.method && (this.url += (this.url.include("?") ? "&" : "?") + t), this.parameters = t.toQueryParams();
        try {
          var n = new Ajax.Response(this);
          this.options.onCreate && this.options.onCreate(n), Ajax.Responders.dispatch("onCreate", this, n), this.transport.open(this.method.toUpperCase(), this.url, this.options.asynchronous), this.options.asynchronous && this.respondToReadyState.bind(this).defer(1), this.transport.onreadystatechange = this.onStateChange.bind(this), this.setRequestHeaders(), this.body = "post" == this.method ? this.options.postBody || t : null, this.transport.send(this.body), !this.options.asynchronous && this.transport.overrideMimeType && this.onStateChange()
        } catch (r) {
          this.dispatchException(r)
        }
      },
      onStateChange: function () {
        var e = this.transport.readyState;
        e > 1 && (4 != e || !this._complete) && this.respondToReadyState(this.transport.readyState)
      },
      setRequestHeaders: function () {
        var e = {
          "X-Requested-With": "XMLHttpRequest",
          "X-Prototype-Version": Prototype.Version,
          Accept: "text/javascript, text/html, application/xml, text/xml, */*"
        };
        if ("post" == this.method && (e["Content-type"] = this.options.contentType + (this.options.encoding ? "; charset=" + this.options.encoding : ""), this.transport.overrideMimeType && (navigator.userAgent.match(/Gecko\/(\d{4})/) || [0, 2005])[1] < 2005 && (e.Connection = "close")), "object" == typeof this.options.requestHeaders) {
          var t = this.options.requestHeaders;
          if (Object.isFunction(t.push))
            for (var n = 0, r = t.length; r > n; n += 2) e[t[n]] = t[n + 1];
          else $H(t).each(function (t) {
            e[t.key] = t.value
          })
        }
        for (var i in e) this.transport.setRequestHeader(i, e[i])
      },
      success: function () {
        var e = this.getStatus();
        return !e || e >= 200 && 300 > e || 304 == e
      },
      getStatus: function () {
        try {
          return 1223 === this.transport.status ? 204 : this.transport.status || 0
        } catch (e) {
          return 0
        }
      },
      respondToReadyState: function (e) {
        var t = Ajax.Request.Events[e],
          n = new Ajax.Response(this);
        if ("Complete" == t) {
          try {
            this._complete = !0, (this.options["on" + n.status] || this.options["on" + (this.success() ? "Success" : "Failure")] || Prototype.emptyFunction)(n, n.headerJSON)
          } catch (r) {
            this.dispatchException(r)
          }
          var i = n.getHeader("Content-type");
          ("force" == this.options.evalJS || this.options.evalJS && this.isSameOrigin() && i && i.match(/^\s*(text|application)\/(x-)?(java|ecma)script(;.*)?\s*$/i)) && this.evalResponse()
        }
        try {
          (this.options["on" + t] || Prototype.emptyFunction)(n, n.headerJSON), Ajax.Responders.dispatch("on" + t, this, n, n.headerJSON)
        } catch (r) {
          this.dispatchException(r)
        }
        "Complete" == t && (this.transport.onreadystatechange = Prototype.emptyFunction)
      },
      isSameOrigin: function () {
        var e = this.url.match(/^\s*https?:\/\/[^\/]*/);
        return !e || e[0] == "#{protocol}//#{domain}#{port}".interpolate({
          protocol: location.protocol,
          domain: document.domain,
          port: location.port ? ":" + location.port : ""
        })
      },
      getHeader: function (e) {
        try {
          return this.transport.getResponseHeader(e) || null
        } catch (t) {
          return null
        }
      },
      evalResponse: function () {
        try {
          return eval((this.transport.responseText || "").unfilterJSON())
        } catch (e) {
          this.dispatchException(e)
        }
      },
      dispatchException: function (e) {
        (this.options.onException || Prototype.emptyFunction)(this, e), Ajax.Responders.dispatch("onException", this, e)
      }
    }), Ajax.Request.Events = ["Uninitialized", "Loading", "Loaded", "Interactive", "Complete"], Ajax.Response = Class.create({
      initialize: function (e) {
        this.request = e;
        var t = this.transport = e.transport,
          n = this.readyState = t.readyState;
        if ((n > 2 && !Prototype.Browser.IE || 4 == n) && (this.status = this.getStatus(), this.statusText = this.getStatusText(), this.responseText = String.interpret(t.responseText), this.headerJSON = this._getHeaderJSON()), 4 == n) {
          var r = t.responseXML;
          this.responseXML = Object.isUndefined(r) ? null : r, this.responseJSON = this._getResponseJSON()
        }
      },
      status: 0,
      statusText: "",
      getStatus: Ajax.Request.prototype.getStatus,
      getStatusText: function () {
        try {
          return this.transport.statusText || ""
        } catch (e) {
          return ""
        }
      },
      getHeader: Ajax.Request.prototype.getHeader,
      getAllHeaders: function () {
        try {
          return this.getAllResponseHeaders()
        } catch (e) {
          return null
        }
      },
      getResponseHeader: function (e) {
        return this.transport.getResponseHeader(e)
      },
      getAllResponseHeaders: function () {
        return this.transport.getAllResponseHeaders()
      },
      _getHeaderJSON: function () {
        var e = this.getHeader("X-JSON");
        if (!e) return null;
        e = decodeURIComponent(escape(e));
        try {
          return e.evalJSON(this.request.options.sanitizeJSON || !this.request.isSameOrigin())
        } catch (t) {
          this.request.dispatchException(t)
        }
      },
      _getResponseJSON: function () {
        var e = this.request.options;
        if (!e.evalJSON || "force" != e.evalJSON && !(this.getHeader("Content-type") || "").include("application/json") || this.responseText.blank()) return null;
        try {
          return this.responseText.evalJSON(e.sanitizeJSON || !this.request.isSameOrigin())
        } catch (t) {
          this.request.dispatchException(t)
        }
      }
    }), Ajax.Updater = Class.create(Ajax.Request, {
      initialize: function ($super, e, t, n) {
        this.container = {
          success: e.success || e,
          failure: e.failure || (e.success ? null : e)
        }, n = Object.clone(n);
        var r = n.onComplete;
        n.onComplete = function (e, t) {
          this.updateContent(e.responseText), Object.isFunction(r) && r(e, t)
        }.bind(this), $super(t, n)
      },
      updateContent: function (e) {
        var t = this.container[this.success() ? "success" : "failure"],
          n = this.options;
        if (n.evalScripts || (e = e.stripScripts()), t = $(t))
          if (n.insertion)
            if (Object.isString(n.insertion)) {
              var r = {};
              r[n.insertion] = e, t.insert(r)
            } else n.insertion(t, e);
        else t.update(e)
      }
    }), Ajax.PeriodicalUpdater = Class.create(Ajax.Base, {
      initialize: function ($super, e, t, n) {
        $super(n), this.onComplete = this.options.onComplete, this.frequency = this.options.frequency || 2, this.decay = this.options.decay || 1, this.updater = {}, this.container = e, this.url = t, this.start()
      },
      start: function () {
        this.options.onComplete = this.updateComplete.bind(this), this.onTimerEvent()
      },
      stop: function () {
        this.updater.options.onComplete = void 0, clearTimeout(this.timer), (this.onComplete || Prototype.emptyFunction).apply(this, arguments)
      },
      updateComplete: function (e) {
        this.options.decay && (this.decay = e.responseText == this.lastText ? this.decay * this.options.decay : 1, this.lastText = e.responseText), this.timer = this.onTimerEvent.bind(this).delay(this.decay * this.frequency)
      },
      onTimerEvent: function () {
        this.updater = new Ajax.Updater(this.container, this.url, this.options)
      }
    }), Prototype.BrowserFeatures.XPath && (document._getElementsByXPath = function (e, t) {
      for (var n = [], r = document.evaluate(e, $(t) || document, null, XPathResult.ORDERED_NODE_SNAPSHOT_TYPE, null), i = 0, o = r.snapshotLength; o > i; i++) n.push(Element.extend(r.snapshotItem(i)));
      return n
    }), !Node) var Node = {};
  Node.ELEMENT_NODE || Object.extend(Node, {
      ELEMENT_NODE: 1,
      ATTRIBUTE_NODE: 2,
      TEXT_NODE: 3,
      CDATA_SECTION_NODE: 4,
      ENTITY_REFERENCE_NODE: 5,
      ENTITY_NODE: 6,
      PROCESSING_INSTRUCTION_NODE: 7,
      COMMENT_NODE: 8,
      DOCUMENT_NODE: 9,
      DOCUMENT_TYPE_NODE: 10,
      DOCUMENT_FRAGMENT_NODE: 11,
      NOTATION_NODE: 12
    }),
    function (e) {
      function t(e, t) {
        return "select" === e ? !1 : "type" in t ? !1 : !0
      }
      var n = function () {
          try {
            var e = document.createElement('<input name="x">');
            return "input" === e.tagName.toLowerCase() && "x" === e.name
          } catch (t) {
            return !1
          }
        }(),
        r = e.Element;
      e.Element = function (e, r) {
        r = r || {}, e = e.toLowerCase();
        var i = Element.cache;
        if (n && r.name) return e = "<" + e + ' name="' + r.name + '">', delete r.name, Element.writeAttribute(document.createElement(e), r);
        i[e] || (i[e] = Element.extend(document.createElement(e)));
        var o = t(e, r) ? i[e].cloneNode(!1) : document.createElement(e);
        return Element.writeAttribute(o, r)
      }, Object.extend(e.Element, r || {}), r && (e.Element.prototype = r.prototype)
    }(this), Element.idCounter = 1, Element.cache = {}, Element._purgeElement = function (e) {
      var t = e._prototypeUID;
      t && (Element.stopObserving(e), e._prototypeUID = void 0, delete Element.Storage[t])
    }, Element.Methods = {
      visible: function (e) {
        return "none" != $(e).style.display
      },
      toggle: function (e) {
        return e = $(e), Element[Element.visible(e) ? "hide" : "show"](e), e
      },
      hide: function (e) {
        return e = $(e), e.style.display = "none", e
      },
      show: function (e) {
        return e = $(e), e.style.display = "", e
      },
      remove: function (e) {
        return e = $(e), e.parentNode.removeChild(e), e
      },
      update: function () {
        function e(e, t) {
          e = $(e);
          for (var n = Element._purgeElement, s = e.getElementsByTagName("*"), a = s.length; a--;) n(s[a]);
          if (t && t.toElement && (t = t.toElement()), Object.isElement(t)) return e.update().insert(t);
          t = Object.toHTML(t);
          var l = e.tagName.toUpperCase();
          if ("SCRIPT" === l && o) return e.text = t, e;
          if (i)
            if (l in Element._insertionTranslations.tags) {
              for (; e.firstChild;) e.removeChild(e.firstChild);
              Element._getContentFromAnonymousElement(l, t.stripScripts()).each(function (t) {
                e.appendChild(t)
              })
            } else if (r && Object.isString(t) && t.indexOf("<link") > -1) {
            for (; e.firstChild;) e.removeChild(e.firstChild);
            var u = Element._getContentFromAnonymousElement(l, t.stripScripts(), !0);
            u.each(function (t) {
              e.appendChild(t)
            })
          } else e.innerHTML = t.stripScripts();
          else e.innerHTML = t.stripScripts();
          return t.evalScripts.bind(t).defer(), e
        }
        var t = function () {
            var e = document.createElement("select"),
              t = !0;
            return e.innerHTML = '<option value="test">test</option>', e.options && e.options[0] && (t = "OPTION" !== e.options[0].nodeName.toUpperCase()), e = null, t
          }(),
          n = function () {
            try {
              var e = document.createElement("table");
              if (e && e.tBodies) {
                e.innerHTML = "<tbody><tr><td>test</td></tr></tbody>";
                var t = "undefined" == typeof e.tBodies[0];
                return e = null, t
              }
            } catch (n) {
              return !0
            }
          }(),
          r = function () {
            try {
              var e = document.createElement("div");
              e.innerHTML = "<link>";
              var t = 0 === e.childNodes.length;
              return e = null, t
            } catch (n) {
              return !0
            }
          }(),
          i = t || n || r,
          o = function () {
            var e = document.createElement("script"),
              t = !1;
            try {
              e.appendChild(document.createTextNode("")), t = !e.firstChild || e.firstChild && 3 !== e.firstChild.nodeType
            } catch (n) {
              t = !0
            }
            return e = null, t
          }();
        return e
      }(),
      replace: function (e, t) {
        if (e = $(e), t && t.toElement) t = t.toElement();
        else if (!Object.isElement(t)) {
          t = Object.toHTML(t);
          var n = e.ownerDocument.createRange();
          n.selectNode(e), t.evalScripts.bind(t).defer(), t = n.createContextualFragment(t.stripScripts())
        }
        return e.parentNode.replaceChild(t, e), e
      },
      insert: function (e, t) {
        e = $(e), (Object.isString(t) || Object.isNumber(t) || Object.isElement(t) || t && (t.toElement || t.toHTML)) && (t = {
          bottom: t
        });
        var n, r, i, o;
        for (var s in t) n = t[s], s = s.toLowerCase(), r = Element._insertionTranslations[s], n && n.toElement && (n = n.toElement()), Object.isElement(n) ? r(e, n) : (n = Object.toHTML(n), i = ("before" == s || "after" == s ? e.parentNode : e).tagName.toUpperCase(), o = Element._getContentFromAnonymousElement(i, n.stripScripts()), ("top" == s || "after" == s) && o.reverse(), o.each(r.curry(e)), n.evalScripts.bind(n).defer());
        return e
      },
      wrap: function (e, t, n) {
        return e = $(e), Object.isElement(t) ? $(t).writeAttribute(n || {}) : t = Object.isString(t) ? new Element(t, n) : new Element("div", t), e.parentNode && e.parentNode.replaceChild(t, e), t.appendChild(e), t
      },
      inspect: function (e) {
        e = $(e);
        var t = "<" + e.tagName.toLowerCase();
        return $H({
          id: "id",
          className: "class"
        }).each(function (n) {
          var r = n.first(),
            i = n.last(),
            o = (e[r] || "").toString();
          o && (t += " " + i + "=" + o.inspect(!0))
        }), t + ">"
      },
      recursivelyCollect: function (e, t, n) {
        e = $(e), n = n || -1;
        for (var r = [];
          (e = e[t]) && (1 == e.nodeType && r.push(Element.extend(e)), r.length != n););
        return r
      },
      ancestors: function (e) {
        return Element.recursivelyCollect(e, "parentNode")
      },
      descendants: function (e) {
        return Element.select(e, "*")
      },
      firstDescendant: function (e) {
        for (e = $(e).firstChild; e && 1 != e.nodeType;) e = e.nextSibling;
        return $(e)
      },
      immediateDescendants: function (e) {
        for (var t = [], n = $(e).firstChild; n;) 1 === n.nodeType && t.push(Element.extend(n)), n = n.nextSibling;
        return t
      },
      previousSiblings: function (e) {
        return Element.recursivelyCollect(e, "previousSibling")
      },
      nextSiblings: function (e) {
        return Element.recursivelyCollect(e, "nextSibling")
      },
      siblings: function (e) {
        return e = $(e), Element.previousSiblings(e).reverse().concat(Element.nextSiblings(e))
      },
      match: function (e, t) {
        return e = $(e), Object.isString(t) ? Prototype.Selector.match(e, t) : t.match(e)
      },
      up: function (e, t, n) {
        if (e = $(e), 1 == arguments.length) return $(e.parentNode);
        var r = Element.ancestors(e);
        return Object.isNumber(t) ? r[t] : Prototype.Selector.find(r, t, n)
      },
      down: function (e, t, n) {
        return e = $(e), 1 == arguments.length ? Element.firstDescendant(e) : Object.isNumber(t) ? Element.descendants(e)[t] : Element.select(e, t)[n || 0]
      },
      previous: function (e, t, n) {
        return e = $(e), Object.isNumber(t) && (n = t, t = !1), Object.isNumber(n) || (n = 0), t ? Prototype.Selector.find(e.previousSiblings(), t, n) : e.recursivelyCollect("previousSibling", n + 1)[n]
      },
      next: function (e, t, n) {
        if (e = $(e), Object.isNumber(t) && (n = t, t = !1), Object.isNumber(n) || (n = 0), t) return Prototype.Selector.find(e.nextSiblings(), t, n);
        Object.isNumber(n) ? n + 1 : 1;
        return e.recursivelyCollect("nextSibling", n + 1)[n]
      },
      select: function (e) {
        e = $(e);
        var t = Array.prototype.slice.call(arguments, 1).join(", ");
        return Prototype.Selector.select(t, e)
      },
      adjacent: function (e) {
        e = $(e);
        var t = Array.prototype.slice.call(arguments, 1).join(", ");
        return Prototype.Selector.select(t, e.parentNode).without(e)
      },
      identify: function (e) {
        e = $(e);
        var t = Element.readAttribute(e, "id");
        if (t) return t;
        do t = "anonymous_element_" + Element.idCounter++; while ($(t));
        return Element.writeAttribute(e, "id", t), t
      },
      readAttribute: function (e, t) {
        if (e = $(e), Prototype.Browser.IE) {
          var n = Element._attributeTranslations.read;
          if (n.values[t]) return n.values[t](e, t);
          if (n.names[t] && (t = n.names[t]), t.include(":")) return e.attributes && e.attributes[t] ? e.attributes[t].value : null
        }
        return e.getAttribute(t)
      },
      writeAttribute: function (e, t, n) {
        e = $(e);
        var r = {},
          i = Element._attributeTranslations.write;
        "object" == typeof t ? r = t : r[t] = Object.isUndefined(n) ? !0 : n;
        for (var o in r) t = i.names[o] || o, n = r[o], i.values[o] && (t = i.values[o](e, n)), n === !1 || null === n ? e.removeAttribute(t) : n === !0 ? e.setAttribute(t, t) : e.setAttribute(t, n);
        return e
      },
      getHeight: function (e) {
        return Element.getDimensions(e).height
      },
      getWidth: function (e) {
        return Element.getDimensions(e).width
      },
      classNames: function (e) {
        return new Element.ClassNames(e)
      },
      hasClassName: function (e, t) {
        if (e = $(e)) {
          var n = e.className;
          return n.length > 0 && (n == t || new RegExp("(^|\\s)" + t + "(\\s|$)").test(n))
        }
      },
      addClassName: function (e, t) {
        return (e = $(e)) ? (Element.hasClassName(e, t) || (e.className += (e.className ? " " : "") + t), e) : void 0
      },
      removeClassName: function (e, t) {
        return (e = $(e)) ? (e.className = e.className.replace(new RegExp("(^|\\s+)" + t + "(\\s+|$)"), " ").strip(), e) : void 0
      },
      toggleClassName: function (e, t) {
        return (e = $(e)) ? Element[Element.hasClassName(e, t) ? "removeClassName" : "addClassName"](e, t) : void 0
      },
      cleanWhitespace: function (e) {
        e = $(e);
        for (var t = e.firstChild; t;) {
          var n = t.nextSibling;
          3 != t.nodeType || /\S/.test(t.nodeValue) || e.removeChild(t), t = n
        }
        return e
      },
      empty: function (e) {
        return $(e).innerHTML.blank()
      },
      descendantOf: function (e, t) {
        if (e = $(e), t = $(t), e.compareDocumentPosition) return 8 === (8 & e.compareDocumentPosition(t));
        if (t.contains) return t.contains(e) && t !== e;
        for (; e = e.parentNode;)
          if (e == t) return !0;
        return !1
      },
      scrollTo: function (e) {
        e = $(e);
        var t = Element.cumulativeOffset(e);
        return window.scrollTo(t[0], t[1]), e
      },
      getStyle: function (e, t) {
        e = $(e), t = "float" == t ? "cssFloat" : t.camelize();
        var n = e.style[t];
        if (!n || "auto" == n) {
          var r = document.defaultView.getComputedStyle(e, null);
          n = r ? r[t] : null
        }
        return "opacity" == t ? n ? parseFloat(n) : 1 : "auto" == n ? null : n
      },
      getOpacity: function (e) {
        return $(e).getStyle("opacity")
      },
      setStyle: function (e, t) {
        e = $(e);
        var n = e.style;
        if (Object.isString(t)) return e.style.cssText += ";" + t, t.include("opacity") ? e.setOpacity(t.match(/opacity:\s*(\d?\.?\d*)/)[1]) : e;
        for (var r in t) "opacity" == r ? e.setOpacity(t[r]) : n["float" == r || "cssFloat" == r ? Object.isUndefined(n.styleFloat) ? "cssFloat" : "styleFloat" : r] = t[r];
        return e
      },
      setOpacity: function (e, t) {
        return e = $(e), e.style.opacity = 1 == t || "" === t ? "" : 1e-5 > t ? 0 : t, e
      },
      makePositioned: function (e) {
        e = $(e);
        var t = Element.getStyle(e, "position");
        return "static" != t && t || (e._madePositioned = !0, e.style.position = "relative", Prototype.Browser.Opera && (e.style.top = 0, e.style.left = 0)), e
      },
      undoPositioned: function (e) {
        return e = $(e), e._madePositioned && (e._madePositioned = void 0, e.style.position = e.style.top = e.style.left = e.style.bottom = e.style.right = ""), e
      },
      makeClipping: function (e) {
        return e = $(e), e._overflow ? e : (e._overflow = Element.getStyle(e, "overflow") || "auto", "hidden" !== e._overflow && (e.style.overflow = "hidden"), e)
      },
      undoClipping: function (e) {
        return e = $(e), e._overflow ? (e.style.overflow = "auto" == e._overflow ? "" : e._overflow, e._overflow = null, e) : e
      },
      clonePosition: function (e, t) {
        var n = Object.extend({
          setLeft: !0,
          setTop: !0,
          setWidth: !0,
          setHeight: !0,
          offsetTop: 0,
          offsetLeft: 0
        }, arguments[2] || {});
        t = $(t);
        var r = Element.viewportOffset(t),
          i = [0, 0],
          o = null;
        return e = $(e), "absolute" == Element.getStyle(e, "position") && (o = Element.getOffsetParent(e), i = Element.viewportOffset(o)), o == document.body && (i[0] -= document.body.offsetLeft, i[1] -= document.body.offsetTop), n.setLeft && (e.style.left = r[0] - i[0] + n.offsetLeft + "px"), n.setTop && (e.style.top = r[1] - i[1] + n.offsetTop + "px"), n.setWidth && (e.style.width = t.offsetWidth + "px"), n.setHeight && (e.style.height = t.offsetHeight + "px"), e
      }
    }, Object.extend(Element.Methods, {
      getElementsBySelector: Element.Methods.select,
      childElements: Element.Methods.immediateDescendants
    }), Element._attributeTranslations = {
      write: {
        names: {
          className: "class",
          htmlFor: "for"
        },
        values: {}
      }
    }, Prototype.Browser.Opera ? (Element.Methods.getStyle = Element.Methods.getStyle.wrap(function (e, t, n) {
      switch (n) {
        case "height":
        case "width":
          if (!Element.visible(t)) return null;
          var r = parseInt(e(t, n), 10);
          if (r !== t["offset" + n.capitalize()]) return r + "px";
          var i;
          return i = "height" === n ? ["border-top-width", "padding-top", "padding-bottom", "border-bottom-width"] : ["border-left-width", "padding-left", "padding-right", "border-right-width"], i.inject(r, function (n, r) {
            var i = e(t, r);
            return null === i ? n : n - parseInt(i, 10)
          }) + "px";
        default:
          return e(t, n)
      }
    }), Element.Methods.readAttribute = Element.Methods.readAttribute.wrap(function (e, t, n) {
      return "title" === n ? t.title : e(t, n)
    })) : Prototype.Browser.IE ? (Element.Methods.getStyle = function (e, t) {
      e = $(e), t = "float" == t || "cssFloat" == t ? "styleFloat" : t.camelize();
      var n = e.style[t];
      return !n && e.currentStyle && (n = e.currentStyle[t]), "opacity" == t ? (n = (e.getStyle("filter") || "").match(/alpha\(opacity=(.*)\)/)) && n[1] ? parseFloat(n[1]) / 100 : 1 : "auto" == n ? "width" != t && "height" != t || "none" == e.getStyle("display") ? null : e["offset" + t.capitalize()] + "px" : n
    }, Element.Methods.setOpacity = function (e, t) {
      function n(e) {
        return e.replace(/alpha\([^\)]*\)/gi, "")
      }
      e = $(e);
      var r = e.currentStyle;
      (r && !r.hasLayout || !r && "normal" == e.style.zoom) && (e.style.zoom = 1);
      var i = e.getStyle("filter"),
        o = e.style;
      return 1 == t || "" === t ? ((i = n(i)) ? o.filter = i : o.removeAttribute("filter"), e) : (1e-5 > t && (t = 0), o.filter = n(i) + "alpha(opacity=" + 100 * t + ")", e)
    }, Element._attributeTranslations = function () {
      var e = "className",
        t = "for",
        n = document.createElement("div");
      return n.setAttribute(e, "x"), "x" !== n.className && (n.setAttribute("class", "x"), "x" === n.className && (e = "class")), n = null, n = document.createElement("label"), n.setAttribute(t, "x"), "x" !== n.htmlFor && (n.setAttribute("htmlFor", "x"), "x" === n.htmlFor && (t = "htmlFor")), n = null, {
        read: {
          names: {
            "class": e,
            className: e,
            "for": t,
            htmlFor: t
          },
          values: {
            _getAttr: function (e, t) {
              return e.getAttribute(t)
            },
            _getAttr2: function (e, t) {
              return e.getAttribute(t, 2)
            },
            _getAttrNode: function (e, t) {
              var n = e.getAttributeNode(t);
              return n ? n.value : ""
            },
            _getEv: function () {
              var e, t = document.createElement("div");
              t.onclick = Prototype.emptyFunction;
              var n = t.getAttribute("onclick");
              return String(n).indexOf("{") > -1 ? e = function (e, t) {
                return (t = e.getAttribute(t)) ? (t = t.toString(), t = t.split("{")[1], t = t.split("}")[0], t.strip()) : null
              } : "" === n && (e = function (e, t) {
                return t = e.getAttribute(t), t ? t.strip() : null
              }), t = null, e
            }(),
            _flag: function (e, t) {
              return $(e).hasAttribute(t) ? t : null
            },
            style: function (e) {
              return e.style.cssText.toLowerCase()
            },
            title: function (e) {
              return e.title
            }
          }
        }
      }
    }(), Element._attributeTranslations.write = {
      names: Object.extend({
        cellpadding: "cellPadding",
        cellspacing: "cellSpacing"
      }, Element._attributeTranslations.read.names),
      values: {
        checked: function (e, t) {
          e.checked = !!t
        },
        style: function (e, t) {
          e.style.cssText = t ? t : ""
        }
      }
    }, Element._attributeTranslations.has = {}, $w("colSpan rowSpan vAlign dateTime accessKey tabIndex encType maxLength readOnly longDesc frameBorder").each(function (e) {
      Element._attributeTranslations.write.names[e.toLowerCase()] = e, Element._attributeTranslations.has[e.toLowerCase()] = e
    }), function (e) {
      Object.extend(e, {
        href: e._getAttr2,
        src: e._getAttr2,
        type: e._getAttr,
        action: e._getAttrNode,
        disabled: e._flag,
        checked: e._flag,
        readonly: e._flag,
        multiple: e._flag,
        onload: e._getEv,
        onunload: e._getEv,
        onclick: e._getEv,
        ondblclick: e._getEv,
        onmousedown: e._getEv,
        onmouseup: e._getEv,
        onmouseover: e._getEv,
        onmousemove: e._getEv,
        onmouseout: e._getEv,
        onfocus: e._getEv,
        onblur: e._getEv,
        onkeypress: e._getEv,
        onkeydown: e._getEv,
        onkeyup: e._getEv,
        onsubmit: e._getEv,
        onreset: e._getEv,
        onselect: e._getEv,
        onchange: e._getEv
      })
    }(Element._attributeTranslations.read.values), Prototype.BrowserFeatures.ElementExtensions && ! function () {
      function e(e) {
        for (var t, n = e.getElementsByTagName("*"), r = [], i = 0; t = n[i]; i++) "!" !== t.tagName && r.push(t);
        return r
      }
      Element.Methods.down = function (t, n, r) {
        return t = $(t), 1 == arguments.length ? t.firstDescendant() : Object.isNumber(n) ? e(t)[n] : Element.select(t, n)[r || 0]
      }
    }()) : Prototype.Browser.Gecko && /rv:1\.8\.0/.test(navigator.userAgent) ? Element.Methods.setOpacity = function (e, t) {
      return e = $(e), e.style.opacity = 1 == t ? .999999 : "" === t ? "" : 1e-5 > t ? 0 : t, e
    } : Prototype.Browser.WebKit && (Element.Methods.setOpacity = function (e, t) {
      if (e = $(e), e.style.opacity = 1 == t || "" === t ? "" : 1e-5 > t ? 0 : t, 1 == t)
        if ("IMG" == e.tagName.toUpperCase() && e.width) e.width++, e.width--;
        else try {
          var n = document.createTextNode(" ");
          e.appendChild(n), e.removeChild(n)
        } catch (r) {}
      return e
    }), "outerHTML" in document.documentElement && (Element.Methods.replace = function (e, t) {
      if (e = $(e), t && t.toElement && (t = t.toElement()), Object.isElement(t)) return e.parentNode.replaceChild(t, e), e;
      t = Object.toHTML(t);
      var n = e.parentNode,
        r = n.tagName.toUpperCase();
      if (Element._insertionTranslations.tags[r]) {
        var i = e.next(),
          o = Element._getContentFromAnonymousElement(r, t.stripScripts());
        n.removeChild(e), o.each(i ? function (e) {
          n.insertBefore(e, i)
        } : function (e) {
          n.appendChild(e)
        })
      } else e.outerHTML = t.stripScripts();
      return t.evalScripts.bind(t).defer(), e
    }), Element._returnOffset = function (e, t) {
      var n = [e, t];
      return n.left = e, n.top = t, n
    }, Element._getContentFromAnonymousElement = function (e, t, n) {
      var r = new Element("div"),
        i = Element._insertionTranslations.tags[e],
        o = !1;
      if (i ? o = !0 : n && (o = !0, i = ["", "", 0]), o) {
        r.innerHTML = "&nbsp;" + i[0] + t + i[1], r.removeChild(r.firstChild);
        for (var s = i[2]; s--;) r = r.firstChild
      } else r.innerHTML = t;
      return $A(r.childNodes)
    }, Element._insertionTranslations = {
      before: function (e, t) {
        e.parentNode.insertBefore(t, e)
      },
      top: function (e, t) {
        e.insertBefore(t, e.firstChild)
      },
      bottom: function (e, t) {
        e.appendChild(t)
      },
      after: function (e, t) {
        e.parentNode.insertBefore(t, e.nextSibling)
      },
      tags: {
        TABLE: ["<table>", "</table>", 1],
        TBODY: ["<table><tbody>", "</tbody></table>", 2],
        TR: ["<table><tbody><tr>", "</tr></tbody></table>", 3],
        TD: ["<table><tbody><tr><td>", "</td></tr></tbody></table>", 4],
        SELECT: ["<select>", "</select>", 1]
      }
    },
    function () {
      var e = Element._insertionTranslations.tags;
      Object.extend(e, {
        THEAD: e.TBODY,
        TFOOT: e.TBODY,
        TH: e.TD
      })
    }(), Element.Methods.Simulated = {
      hasAttribute: function (e, t) {
        t = Element._attributeTranslations.has[t] || t;
        var n = $(e).getAttributeNode(t);
        return !(!n || !n.specified)
      }
    }, Element.Methods.ByTag = {}, Object.extend(Element, Element.Methods),
    function (e) {
      !Prototype.BrowserFeatures.ElementExtensions && e.__proto__ && (window.HTMLElement = {}, window.HTMLElement.prototype = e.__proto__, Prototype.BrowserFeatures.ElementExtensions = !0), e = null
    }(document.createElement("div")), Element.extend = function () {
      function e(e) {
        if ("undefined" != typeof window.Element) {
          var t = window.Element.prototype;
          if (t) {
            var n = "_" + (Math.random() + "").slice(2),
              r = document.createElement(e);
            t[n] = "x";
            var i = "x" !== r[n];
            return delete t[n], r = null, i
          }
        }
        return !1
      }

      function t(e, t) {
        for (var n in t) {
          var r = t[n];
          !Object.isFunction(r) || n in e || (e[n] = r.methodize())
        }
      }
      var n = e("object");
      if (Prototype.BrowserFeatures.SpecificElementExtensions) return n ? function (e) {
        if (e && "undefined" == typeof e._extendedByPrototype) {
          var n = e.tagName;
          n && /^(?:object|applet|embed)$/i.test(n) && (t(e, Element.Methods), t(e, Element.Methods.Simulated), t(e, Element.Methods.ByTag[n.toUpperCase()]))
        }
        return e
      } : Prototype.K;
      var r = {},
        i = Element.Methods.ByTag,
        o = Object.extend(function (e) {
          if (!e || "undefined" != typeof e._extendedByPrototype || 1 != e.nodeType || e == window) return e;
          var n = Object.clone(r),
            o = e.tagName.toUpperCase();
          return i[o] && Object.extend(n, i[o]), t(e, n), e._extendedByPrototype = Prototype.emptyFunction, e
        }, {
          refresh: function () {
            Prototype.BrowserFeatures.ElementExtensions || (Object.extend(r, Element.Methods), Object.extend(r, Element.Methods.Simulated))
          }
        });
      return o.refresh(), o
    }(), Element.hasAttribute = document.documentElement.hasAttribute ? function (e, t) {
      return e.hasAttribute(t)
    } : Element.Methods.Simulated.hasAttribute, Element.addMethods = function (e) {
      function t(t) {
        t = t.toUpperCase(), Element.Methods.ByTag[t] || (Element.Methods.ByTag[t] = {}), Object.extend(Element.Methods.ByTag[t], e)
      }

      function n(e, t, n) {
        n = n || !1;
        for (var r in e) {
          var i = e[r];
          Object.isFunction(i) && (n && r in t || (t[r] = i.methodize()))
        }
      }

      function r(e) {
        var t, n = {
          OPTGROUP: "OptGroup",
          TEXTAREA: "TextArea",
          P: "Paragraph",
          FIELDSET: "FieldSet",
          UL: "UList",
          OL: "OList",
          DL: "DList",
          DIR: "Directory",
          H1: "Heading",
          H2: "Heading",
          H3: "Heading",
          H4: "Heading",
          H5: "Heading",
          H6: "Heading",
          Q: "Quote",
          INS: "Mod",
          DEL: "Mod",
          A: "Anchor",
          IMG: "Image",
          CAPTION: "TableCaption",
          COL: "TableCol",
          COLGROUP: "TableCol",
          THEAD: "TableSection",
          TFOOT: "TableSection",
          TBODY: "TableSection",
          TR: "TableRow",
          TH: "TableCell",
          TD: "TableCell",
          FRAMESET: "FrameSet",
          IFRAME: "IFrame"
        };
        if (n[e] && (t = "HTML" + n[e] + "Element"), window[t]) return window[t];
        if (t = "HTML" + e + "Element", window[t]) return window[t];
        if (t = "HTML" + e.capitalize() + "Element", window[t]) return window[t];
        var r = document.createElement(e),
          i = r.__proto__ || r.constructor.prototype;
        return r = null, i
      }
      var i = Prototype.BrowserFeatures,
        o = Element.Methods.ByTag;
      if (e || (Object.extend(Form, Form.Methods), Object.extend(Form.Element, Form.Element.Methods), Object.extend(Element.Methods.ByTag, {
          FORM: Object.clone(Form.Methods),
          INPUT: Object.clone(Form.Element.Methods),
          SELECT: Object.clone(Form.Element.Methods),
          TEXTAREA: Object.clone(Form.Element.Methods),
          BUTTON: Object.clone(Form.Element.Methods)
        })), 2 == arguments.length) {
        var s = e;
        e = arguments[1]
      }
      s ? Object.isArray(s) ? s.each(t) : t(s) : Object.extend(Element.Methods, e || {});
      var a = window.HTMLElement ? HTMLElement.prototype : Element.prototype;
      if (i.ElementExtensions && (n(Element.Methods, a), n(Element.Methods.Simulated, a, !0)), i.SpecificElementExtensions)
        for (var l in Element.Methods.ByTag) {
          var u = r(l);
          Object.isUndefined(u) || n(o[l], u.prototype)
        }
      Object.extend(Element, Element.Methods), delete Element.ByTag, Element.extend.refresh && Element.extend.refresh(), Element.cache = {}
    }, document.viewport = {
      getDimensions: function () {
        return {
          width: this.getWidth(),
          height: this.getHeight()
        }
      },
      getScrollOffsets: function () {
        return Element._returnOffset(window.pageXOffset || document.documentElement.scrollLeft || document.body.scrollLeft, window.pageYOffset || document.documentElement.scrollTop || document.body.scrollTop)
      }
    },
    function (e) {
      function t() {
        return i.WebKit && !o.evaluate ? document : i.Opera && window.parseFloat(window.opera.version()) < 9.5 ? document.body : document.documentElement
      }

      function n(n) {
        return r || (r = t()), s[n] = "client" + n, e["get" + n] = function () {
          return r[s[n]]
        }, e["get" + n]()
      }
      var r, i = Prototype.Browser,
        o = document,
        s = {};
      e.getWidth = n.curry("Width"), e.getHeight = n.curry("Height")
    }(document.viewport), Element.Storage = {
      UID: 1
    }, Element.addMethods({
      getStorage: function (e) {
        if (e = $(e)) {
          var t;
          return e === window ? t = 0 : ("undefined" == typeof e._prototypeUID && (e._prototypeUID = Element.Storage.UID++), t = e._prototypeUID), Element.Storage[t] || (Element.Storage[t] = $H()), Element.Storage[t]
        }
      },
      store: function (e, t, n) {
        return (e = $(e)) ? (2 === arguments.length ? Element.getStorage(e).update(t) : Element.getStorage(e).set(t, n), e) : void 0
      },
      retrieve: function (e, t, n) {
        if (e = $(e)) {
          var r = Element.getStorage(e),
            i = r.get(t);
          return Object.isUndefined(i) && (r.set(t, n), i = n), i
        }
      },
      clone: function (e, t) {
        if (e = $(e)) {
          var n = e.cloneNode(t);
          if (n._prototypeUID = void 0, t)
            for (var r = Element.select(n, "*"), i = r.length; i--;) r[i]._prototypeUID = void 0;
          return Element.extend(n)
        }
      },
      purge: function (e) {
        if (e = $(e)) {
          var t = Element._purgeElement;
          t(e);
          for (var n = e.getElementsByTagName("*"), r = n.length; r--;) t(n[r]);
          return null
        }
      }
    }),
    function () {
      function e(e) {
        var t = e.match(/^(\d+)%?$/i);
        return t ? Number(t[1]) / 100 : null
      }

      function t(t, n, r) {
        var i = null;
        if (Object.isElement(t) && (i = t, t = i.getStyle(n)), null === t) return null;
        if (/^(?:-)?\d+(\.\d+)?(px)?$/i.test(t)) return window.parseFloat(t);
        var o = t.include("%"),
          s = r === document.viewport;
        if (/\d/.test(t) && i && i.runtimeStyle && (!o || !s)) {
          var a = i.style.left,
            l = i.runtimeStyle.left;
          return i.runtimeStyle.left = i.currentStyle.left, i.style.left = t || 0, t = i.style.pixelLeft, i.style.left = a, i.runtimeStyle.left = l, t
        }
        if (i && o) {
          r = r || i.parentNode;
          var u = e(t),
            c = null,
            f = (i.getStyle("position"), n.include("left") || n.include("right") || n.include("width")),
            d = n.include("top") || n.include("bottom") || n.include("height");
          return r === document.viewport ? f ? c = document.viewport.getWidth() : d && (c = document.viewport.getHeight()) : f ? c = $(r).measure("width") : d && (c = $(r).measure("height")), null === c ? 0 : c * u
        }
        return 0
      }

      function n(e) {
        for (; e && e.parentNode;) {
          var t = e.getStyle("display");
          if ("none" === t) return !1;
          e = $(e.parentNode)
        }
        return !0
      }

      function r(e) {
        return e.include("border") && (e += "-width"), e.camelize()
      }

      function i(e, t) {
        return new Element.Layout(e, t)
      }

      function o(e, t) {
        return $(e).getLayout().get(t)
      }

      function s(e) {
        e = $(e);
        var t = Element.getStyle(e, "display");
        if (t && "none" !== t) return {
          width: e.offsetWidth,
          height: e.offsetHeight
        };
        var n = e.style,
          r = {
            visibility: n.visibility,
            position: n.position,
            display: n.display
          },
          i = {
            visibility: "hidden",
            display: "block"
          };
        "fixed" !== r.position && (i.position = "absolute"), Element.setStyle(e, i);
        var o = {
          width: e.offsetWidth,
          height: e.offsetHeight
        };
        return Element.setStyle(e, r), o
      }

      function a(e) {
        if (e = $(e), g(e) || v(e) || p(e) || m(e)) return $(document.body);
        var t = "inline" === Element.getStyle(e, "display");
        if (!t && e.offsetParent) return $(e.offsetParent);
        for (;
          (e = e.parentNode) && e !== document.body;)
          if ("static" !== Element.getStyle(e, "position")) return $(m(e) ? document.body : e);
        return $(document.body)
      }

      function l(e) {
        e = $(e);
        var t = 0,
          n = 0;
        if (e.parentNode)
          do t += e.offsetTop || 0, n += e.offsetLeft || 0, e = e.offsetParent; while (e);
        return new Element.Offset(n, t)
      }

      function u(e) {
        e = $(e);
        var t = e.getLayout(),
          n = 0,
          r = 0;
        do
          if (n += e.offsetTop || 0, r += e.offsetLeft || 0, e = e.offsetParent) {
            if (p(e)) break;
            var i = Element.getStyle(e, "position");
            if ("static" !== i) break
          } while (e);
        return r -= t.get("margin-top"), n -= t.get("margin-left"), new Element.Offset(r, n)
      }

      function c(e) {
        var t = 0,
          n = 0;
        do t += e.scrollTop || 0, n += e.scrollLeft || 0, e = e.parentNode; while (e);
        return new Element.Offset(n, t)
      }

      function f(e) {
        i = $(i);
        var t = 0,
          n = 0,
          r = document.body,
          i = e;
        do
          if (t += i.offsetTop || 0, n += i.offsetLeft || 0, i.offsetParent == r && "absolute" == Element.getStyle(i, "position")) break; while (i = i.offsetParent);
        i = e;
        do i != r && (t -= i.scrollTop || 0, n -= i.scrollLeft || 0); while (i = i.parentNode);
        return new Element.Offset(n, t)
      }

      function d(e) {
        if (e = $(e), "absolute" === Element.getStyle(e, "position")) return e;
        var t = a(e),
          n = e.viewportOffset(),
          r = t.viewportOffset(),
          i = n.relativeTo(r),
          o = e.getLayout();
        return e.store("prototype_absolutize_original_styles", {
          left: e.getStyle("left"),
          top: e.getStyle("top"),
          width: e.getStyle("width"),
          height: e.getStyle("height")
        }), e.setStyle({
          position: "absolute",
          top: i.top + "px",
          left: i.left + "px",
          width: o.get("width") + "px",
          height: o.get("height") + "px"
        }), e
      }

      function h(e) {
        if (e = $(e), "relative" === Element.getStyle(e, "position")) return e;
        var t = e.retrieve("prototype_absolutize_original_styles");
        return t && e.setStyle(t), e
      }

      function p(e) {
        return "BODY" === e.nodeName.toUpperCase()
      }

      function m(e) {
        return "HTML" === e.nodeName.toUpperCase()
      }

      function g(e) {
        return e.nodeType === Node.DOCUMENT_NODE
      }

      function v(e) {
        return e !== document.body && !Element.descendantOf(e, document.body)
      }
      var y = Prototype.K;
      "currentStyle" in document.documentElement && (y = function (e) {
        return e.currentStyle.hasLayout || (e.style.zoom = 1), e
      }), Element.Layout = Class.create(Hash, {
        initialize: function ($super, e, t) {
          $super(), this.element = $(e), Element.Layout.PROPERTIES.each(function (e) {
            this._set(e, null)
          }, this), t && (this._preComputing = !0, this._begin(), Element.Layout.PROPERTIES.each(this._compute, this), this._end(), this._preComputing = !1)
        },
        _set: function (e, t) {
          return Hash.prototype.set.call(this, e, t)
        },
        set: function () {
          throw "Properties of Element.Layout are read-only."
        },
        get: function ($super, e) {
          var t = $super(e);
          return null === t ? this._compute(e) : t
        },
        _begin: function () {
          if (!this._prepared) {
            var e = this.element;
            if (n(e)) return void(this._prepared = !0);
            var r = {
              position: e.style.position || "",
              width: e.style.width || "",
              visibility: e.style.visibility || "",
              display: e.style.display || ""
            };
            e.store("prototype_original_styles", r);
            var i = e.getStyle("position"),
              o = e.getStyle("width");
            ("0px" === o || null === o) && (e.style.display = "block", o = e.getStyle("width"));
            var s = "fixed" === i ? document.viewport : e.parentNode;
            e.setStyle({
              position: "absolute",
              visibility: "hidden",
              display: "block"
            });
            var a, l = e.getStyle("width");
            if (o && l === o) a = t(e, "width", s);
            else if ("absolute" === i || "fixed" === i) a = t(e, "width", s);
            else {
              var u = e.parentNode,
                c = $(u).getLayout();
              a = c.get("width") - this.get("margin-left") - this.get("border-left") - this.get("padding-left") - this.get("padding-right") - this.get("border-right") - this.get("margin-right")
            }
            e.setStyle({
              width: a + "px"
            }), this._prepared = !0
          }
        },
        _end: function () {
          var e = this.element,
            t = e.retrieve("prototype_original_styles");
          e.store("prototype_original_styles", null), e.setStyle(t), this._prepared = !1
        },
        _compute: function (e) {
          var t = Element.Layout.COMPUTATIONS;
          if (!(e in t)) throw "Property not found.";
          return this._set(e, t[e].call(this, this.element))
        },
        toObject: function () {
          var e = $A(arguments),
            t = 0 === e.length ? Element.Layout.PROPERTIES : e.join(" ").split(" "),
            n = {};
          return t.each(function (e) {
            if (Element.Layout.PROPERTIES.include(e)) {
              var t = this.get(e);
              null != t && (n[e] = t)
            }
          }, this), n
        },
        toHash: function () {
          var e = this.toObject.apply(this, arguments);
          return new Hash(e)
        },
        toCSS: function () {
          var e = $A(arguments),
            t = 0 === e.length ? Element.Layout.PROPERTIES : e.join(" ").split(" "),
            n = {};
          return t.each(function (e) {
            if (Element.Layout.PROPERTIES.include(e) && !Element.Layout.COMPOSITE_PROPERTIES.include(e)) {
              var t = this.get(e);
              null != t && (n[r(e)] = t + "px")
            }
          }, this), n
        },
        inspect: function () {
          return "#<Element.Layout>"
        }
      }), Object.extend(Element.Layout, {
        PROPERTIES: $w("height width top left right bottom border-left border-right border-top border-bottom padding-left padding-right padding-top padding-bottom margin-top margin-bottom margin-left margin-right padding-box-width padding-box-height border-box-width border-box-height margin-box-width margin-box-height"),
        COMPOSITE_PROPERTIES: $w("padding-box-width padding-box-height margin-box-width margin-box-height border-box-width border-box-height"),
        COMPUTATIONS: {
          height: function () {
            this._preComputing || this._begin();
            var e = this.get("border-box-height");
            if (0 >= e) return this._preComputing || this._end(), 0;
            var t = this.get("border-top"),
              n = this.get("border-bottom"),
              r = this.get("padding-top"),
              i = this.get("padding-bottom");
            return this._preComputing || this._end(), e - t - n - r - i
          },
          width: function () {
            this._preComputing || this._begin();
            var e = this.get("border-box-width");
            if (0 >= e) return this._preComputing || this._end(), 0;
            var t = this.get("border-left"),
              n = this.get("border-right"),
              r = this.get("padding-left"),
              i = this.get("padding-right");
            return this._preComputing || this._end(), e - t - n - r - i
          },
          "padding-box-height": function () {
            var e = this.get("height"),
              t = this.get("padding-top"),
              n = this.get("padding-bottom");
            return e + t + n
          },
          "padding-box-width": function () {
            var e = this.get("width"),
              t = this.get("padding-left"),
              n = this.get("padding-right");
            return e + t + n
          },
          "border-box-height": function (e) {
            this._preComputing || this._begin();
            var t = e.offsetHeight;
            return this._preComputing || this._end(), t
          },
          "border-box-width": function (e) {
            this._preComputing || this._begin();
            var t = e.offsetWidth;
            return this._preComputing || this._end(), t
          },
          "margin-box-height": function () {
            var e = this.get("border-box-height"),
              t = this.get("margin-top"),
              n = this.get("margin-bottom");
            return 0 >= e ? 0 : e + t + n
          },
          "margin-box-width": function () {
            var e = this.get("border-box-width"),
              t = this.get("margin-left"),
              n = this.get("margin-right");
            return 0 >= e ? 0 : e + t + n
          },
          top: function (e) {
            var t = e.positionedOffset();
            return t.top
          },
          bottom: function (e) {
            var t = e.positionedOffset(),
              n = e.getOffsetParent(),
              r = n.measure("height"),
              i = this.get("border-box-height");
            return r - i - t.top
          },
          left: function (e) {
            var t = e.positionedOffset();
            return t.left
          },
          right: function (e) {
            var t = e.positionedOffset(),
              n = e.getOffsetParent(),
              r = n.measure("width"),
              i = this.get("border-box-width");
            return r - i - t.left
          },
          "padding-top": function (e) {
            return t(e, "paddingTop")
          },
          "padding-bottom": function (e) {
            return t(e, "paddingBottom")
          },
          "padding-left": function (e) {
            return t(e, "paddingLeft")
          },
          "padding-right": function (e) {
            return t(e, "paddingRight")
          },
          "border-top": function (e) {
            return t(e, "borderTopWidth")
          },
          "border-bottom": function (e) {
            return t(e, "borderBottomWidth")
          },
          "border-left": function (e) {
            return t(e, "borderLeftWidth")
          },
          "border-right": function (e) {
            return t(e, "borderRightWidth")
          },
          "margin-top": function (e) {
            return t(e, "marginTop")
          },
          "margin-bottom": function (e) {
            return t(e, "marginBottom")
          },
          "margin-left": function (e) {
            return t(e, "marginLeft")
          },
          "margin-right": function (e) {
            return t(e, "marginRight")
          }
        }
      }), "getBoundingClientRect" in document.documentElement && Object.extend(Element.Layout.COMPUTATIONS, {
        right: function (e) {
          var t = y(e.getOffsetParent()),
            n = e.getBoundingClientRect(),
            r = t.getBoundingClientRect();
          return (r.right - n.right).round()
        },
        bottom: function (e) {
          var t = y(e.getOffsetParent()),
            n = e.getBoundingClientRect(),
            r = t.getBoundingClientRect();
          return (r.bottom - n.bottom).round()
        }
      }), Element.Offset = Class.create({
        initialize: function (e, t) {
          this.left = e.round(), this.top = t.round(), this[0] = this.left, this[1] = this.top
        },
        relativeTo: function (e) {
          return new Element.Offset(this.left - e.left, this.top - e.top)
        },
        inspect: function () {
          return "#<Element.Offset left: #{left} top: #{top}>".interpolate(this)
        },
        toString: function () {
          return "[#{left}, #{top}]".interpolate(this)
        },
        toArray: function () {
          return [this.left, this.top]
        }
      }), Prototype.Browser.IE ? (a = a.wrap(function (e, t) {
        if (t = $(t), g(t) || v(t) || p(t) || m(t)) return $(document.body);
        var n = t.getStyle("position");
        if ("static" !== n) return e(t);
        t.setStyle({
          position: "relative"
        });
        var r = e(t);
        return t.setStyle({
          position: n
        }), r
      }), u = u.wrap(function (e, t) {
        if (t = $(t), !t.parentNode) return new Element.Offset(0, 0);
        var n = t.getStyle("position");
        if ("static" !== n) return e(t);
        var r = t.getOffsetParent();
        r && "fixed" === r.getStyle("position") && y(r), t.setStyle({
          position: "relative"
        });
        var i = e(t);
        return t.setStyle({
          position: n
        }), i
      })) : Prototype.Browser.Webkit && (l = function (e) {
        e = $(e);
        var t = 0,
          n = 0;
        do {
          if (t += e.offsetTop || 0, n += e.offsetLeft || 0, e.offsetParent == document.body && "absolute" == Element.getStyle(e, "position")) break;
          e = e.offsetParent
        } while (e);
        return new Element.Offset(n, t)
      }), Element.addMethods({
        getLayout: i,
        measure: o,
        getDimensions: s,
        getOffsetParent: a,
        cumulativeOffset: l,
        positionedOffset: u,
        cumulativeScrollOffset: c,
        viewportOffset: f,
        absolutize: d,
        relativize: h
      }), "getBoundingClientRect" in document.documentElement && Element.addMethods({
        viewportOffset: function (e) {
          if (e = $(e), v(e)) return new Element.Offset(0, 0);
          var t = e.getBoundingClientRect(),
            n = document.documentElement;
          return new Element.Offset(t.left - n.clientLeft, t.top - n.clientTop)
        }
      })
    }(), window.$$ = function () {
      var e = $A(arguments).join(", ");
      return Prototype.Selector.select(e, document)
    }, Prototype.Selector = function () {
      function e() {
        throw new Error('Method "Prototype.Selector.select" must be defined.')
      }

      function t() {
        throw new Error('Method "Prototype.Selector.match" must be defined.')
      }

      function n(e, t, n) {
        n = n || 0;
        var r, i = Prototype.Selector.match,
          o = e.length,
          s = 0;
        for (r = 0; o > r; r++)
          if (i(e[r], t) && n == s++) return Element.extend(e[r])
      }

      function r(e) {
        for (var t = 0, n = e.length; n > t; t++) Element.extend(e[t]);
        return e
      }
      var i = Prototype.K;
      return {
        select: e,
        match: t,
        find: n,
        extendElements: Element.extend === i ? i : r,
        extendElement: Element.extend
      }
    }(), Prototype._original_property = window.Sizzle,
    function () {
      function e(e, t, n, r, i, o) {
        for (var s = "previousSibling" == e && !o, a = 0, l = r.length; l > a; a++) {
          var u = r[a];
          if (u) {
            s && 1 === u.nodeType && (u.sizcache = n, u.sizset = a), u = u[e];
            for (var c = !1; u;) {
              if (u.sizcache === n) {
                c = r[u.sizset];
                break
              }
              if (1 !== u.nodeType || o || (u.sizcache = n, u.sizset = a), u.nodeName === t) {
                c = u;
                break
              }
              u = u[e]
            }
            r[a] = c
          }
        }
      }

      function t(e, t, n, r, i, o) {
        for (var s = "previousSibling" == e && !o, l = 0, u = r.length; u > l; l++) {
          var c = r[l];
          if (c) {
            s && 1 === c.nodeType && (c.sizcache = n, c.sizset = l), c = c[e];
            for (var f = !1; c;) {
              if (c.sizcache === n) {
                f = r[c.sizset];
                break
              }
              if (1 === c.nodeType)
                if (o || (c.sizcache = n, c.sizset = l), "string" != typeof t) {
                  if (c === t) {
                    f = !0;
                    break
                  }
                } else if (a.filter(t, [c]).length > 0) {
                f = c;
                break
              }
              c = c[e]
            }
            r[l] = f
          }
        }
      }
      var n = /((?:\((?:\([^()]+\)|[^()]+)+\)|\[(?:\[[^[\]]*\]|['"][^'"]*['"]|[^[\]'"]+)+\]|\\.|[^ >+~,(\[\\]+)+|[>+~])(\s*,\s*)?((?:.|\r|\n)*)/g,
        r = 0,
        i = Object.prototype.toString,
        o = !1,
        s = !0;
      [0, 0].sort(function () {
        return s = !1, 0
      });
      var a = function (e, t, r, o) {
        r = r || [];
        var s = t = t || document;
        if (1 !== t.nodeType && 9 !== t.nodeType) return [];
        if (!e || "string" != typeof e) return r;
        for (var c, d, h, v, y = [], b = !0, E = m(t), w = e; null !== (n.exec(""), c = n.exec(w));)
          if (w = c[3], y.push(c[1]), c[2]) {
            v = c[3];
            break
          } if (y.length > 1 && u.exec(e))
          if (2 === y.length && l.relative[y[0]]) d = g(y[0] + y[1], t);
          else
            for (d = l.relative[y[0]] ? [t] : a(y.shift(), t); y.length;) e = y.shift(), l.relative[e] && (e += y.shift()), d = g(e, d);
        else {
          if (!o && y.length > 1 && 9 === t.nodeType && !E && l.match.ID.test(y[0]) && !l.match.ID.test(y[y.length - 1])) {
            var S = a.find(y.shift(), t, E);
            t = S.expr ? a.filter(S.expr, S.set)[0] : S.set[0]
          }
          if (t) {
            var S = o ? {
              expr: y.pop(),
              set: f(o)
            } : a.find(y.pop(), 1 !== y.length || "~" !== y[0] && "+" !== y[0] || !t.parentNode ? t : t.parentNode, E);
            for (d = S.expr ? a.filter(S.expr, S.set) : S.set, y.length > 0 ? h = f(d) : b = !1; y.length;) {
              var O = y.pop(),
                x = O;
              l.relative[O] ? x = y.pop() : O = "", null == x && (x = t), l.relative[O](h, x, E)
            }
          } else h = y = []
        }
        if (h || (h = d), !h) throw "Syntax error, unrecognized expression: " + (O || e);
        if ("[object Array]" === i.call(h))
          if (b)
            if (t && 1 === t.nodeType)
              for (var T = 0; null != h[T]; T++) h[T] && (h[T] === !0 || 1 === h[T].nodeType && p(t, h[T])) && r.push(d[T]);
            else
              for (var T = 0; null != h[T]; T++) h[T] && 1 === h[T].nodeType && r.push(d[T]);
        else r.push.apply(r, h);
        else f(h, r);
        return v && (a(v, s, r, o), a.uniqueSort(r)), r
      };
      a.uniqueSort = function (e) {
        if (h && (o = s, e.sort(h), o))
          for (var t = 1; t < e.length; t++) e[t] === e[t - 1] && e.splice(t--, 1);
        return e
      }, a.matches = function (e, t) {
        return a(e, null, null, t)
      }, a.find = function (e, t, n) {
        var r, i;
        if (!e) return [];
        for (var o = 0, s = l.order.length; s > o; o++) {
          var i, a = l.order[o];
          if (i = l.leftMatch[a].exec(e)) {
            var u = i[1];
            if (i.splice(1, 1), "\\" !== u.substr(u.length - 1) && (i[1] = (i[1] || "").replace(/\\/g, ""), r = l.find[a](i, t, n), null != r)) {
              e = e.replace(l.match[a], "");
              break
            }
          }
        }
        return r || (r = t.getElementsByTagName("*")), {
          set: r,
          expr: e
        }
      }, a.filter = function (e, t, n, r) {
        for (var i, o, s = e, a = [], u = t, c = t && t[0] && m(t[0]); e && t.length;) {
          for (var f in l.filter)
            if (null != (i = l.match[f].exec(e))) {
              var d, h, p = l.filter[f];
              if (o = !1, u == a && (a = []), l.preFilter[f])
                if (i = l.preFilter[f](i, u, n, a, r, c)) {
                  if (i === !0) continue
                } else o = d = !0;
              if (i)
                for (var g = 0; null != (h = u[g]); g++)
                  if (h) {
                    d = p(h, i, g, u);
                    var v = r ^ !!d;
                    n && null != d ? v ? o = !0 : u[g] = !1 : v && (a.push(h), o = !0)
                  } if (void 0 !== d) {
                if (n || (u = a), e = e.replace(l.match[f], ""), !o) return [];
                break
              }
            } if (e == s) {
            if (null == o) throw "Syntax error, unrecognized expression: " + e;
            break
          }
          s = e
        }
        return u
      };
      var l = a.selectors = {
          order: ["ID", "NAME", "TAG"],
          match: {
            ID: /#((?:[\w\u00c0-\uFFFF-]|\\.)+)/,
            CLASS: /\.((?:[\w\u00c0-\uFFFF-]|\\.)+)/,
            NAME: /\[name=['"]*((?:[\w\u00c0-\uFFFF-]|\\.)+)['"]*\]/,
            ATTR: /\[\s*((?:[\w\u00c0-\uFFFF-]|\\.)+)\s*(?:(\S?=)\s*(['"]*)(.*?)\3|)\s*\]/,
            TAG: /^((?:[\w\u00c0-\uFFFF\*-]|\\.)+)/,
            CHILD: /:(only|nth|last|first)-child(?:\((even|odd|[\dn+-]*)\))?/,
            POS: /:(nth|eq|gt|lt|first|last|even|odd)(?:\((\d*)\))?(?=[^-]|$)/,
            PSEUDO: /:((?:[\w\u00c0-\uFFFF-]|\\.)+)(?:\((['"]*)((?:\([^\)]+\)|[^\2\(\)]*)+)\2\))?/
          },
          leftMatch: {},
          attrMap: {
            "class": "className",
            "for": "htmlFor"
          },
          attrHandle: {
            href: function (e) {
              return e.getAttribute("href")
            }
          },
          relative: {
            "+": function (e, t, n) {
              var r = "string" == typeof t,
                i = r && !/\W/.test(t),
                o = r && !i;
              i && !n && (t = t.toUpperCase());
              for (var s, l = 0, u = e.length; u > l; l++)
                if (s = e[l]) {
                  for (;
                    (s = s.previousSibling) && 1 !== s.nodeType;);
                  e[l] = o || s && s.nodeName === t ? s || !1 : s === t
                } o && a.filter(t, e, !0)
            },
            ">": function (e, t, n) {
              var r = "string" == typeof t;
              if (r && !/\W/.test(t)) {
                t = n ? t : t.toUpperCase();
                for (var i = 0, o = e.length; o > i; i++) {
                  var s = e[i];
                  if (s) {
                    var l = s.parentNode;
                    e[i] = l.nodeName === t ? l : !1
                  }
                }
              } else {
                for (var i = 0, o = e.length; o > i; i++) {
                  var s = e[i];
                  s && (e[i] = r ? s.parentNode : s.parentNode === t)
                }
                r && a.filter(t, e, !0)
              }
            },
            "": function (n, i, o) {
              var s = r++,
                a = t;
              if (!/\W/.test(i)) {
                var l = i = o ? i : i.toUpperCase();
                a = e
              }
              a("parentNode", i, s, n, l, o)
            },
            "~": function (n, i, o) {
              var s = r++,
                a = t;
              if ("string" == typeof i && !/\W/.test(i)) {
                var l = i = o ? i : i.toUpperCase();
                a = e
              }
              a("previousSibling", i, s, n, l, o)
            }
          },
          find: {
            ID: function (e, t, n) {
              if ("undefined" != typeof t.getElementById && !n) {
                var r = t.getElementById(e[1]);
                return r ? [r] : []
              }
            },
            NAME: function (e, t) {
              if ("undefined" != typeof t.getElementsByName) {
                for (var n = [], r = t.getElementsByName(e[1]), i = 0, o = r.length; o > i; i++) r[i].getAttribute("name") === e[1] && n.push(r[i]);
                return 0 === n.length ? null : n
              }
            },
            TAG: function (e, t) {
              return t.getElementsByTagName(e[1])
            }
          },
          preFilter: {
            CLASS: function (e, t, n, r, i, o) {
              if (e = " " + e[1].replace(/\\/g, "") + " ", o) return e;
              for (var s, a = 0; null != (s = t[a]); a++) s && (i ^ (s.className && (" " + s.className + " ").indexOf(e) >= 0) ? n || r.push(s) : n && (t[a] = !1));
              return !1
            },
            ID: function (e) {
              return e[1].replace(/\\/g, "")
            },
            TAG: function (e, t) {
              for (var n = 0; t[n] === !1; n++);
              return t[n] && m(t[n]) ? e[1] : e[1].toUpperCase()
            },
            CHILD: function (e) {
              if ("nth" == e[1]) {
                var t = /(-?)(\d*)n((?:\+|-)?\d*)/.exec("even" == e[2] && "2n" || "odd" == e[2] && "2n+1" || !/\D/.test(e[2]) && "0n+" + e[2] || e[2]);
                e[2] = t[1] + (t[2] || 1) - 0, e[3] = t[3] - 0
              }
              return e[0] = r++, e
            },
            ATTR: function (e, t, n, r, i, o) {
              var s = e[1].replace(/\\/g, "");
              return !o && l.attrMap[s] && (e[1] = l.attrMap[s]), "~=" === e[2] && (e[4] = " " + e[4] + " "), e
            },
            PSEUDO: function (e, t, r, i, o) {
              if ("not" === e[1]) {
                if (!((n.exec(e[3]) || "").length > 1 || /^\w/.test(e[3]))) {
                  var s = a.filter(e[3], t, r, !0 ^ o);
                  return r || i.push.apply(i, s), !1
                }
                e[3] = a(e[3], null, null, t)
              } else if (l.match.POS.test(e[0]) || l.match.CHILD.test(e[0])) return !0;
              return e
            },
            POS: function (e) {
              return e.unshift(!0), e
            }
          },
          filters: {
            enabled: function (e) {
              return e.disabled === !1 && "hidden" !== e.type
            },
            disabled: function (e) {
              return e.disabled === !0
            },
            checked: function (e) {
              return e.checked === !0
            },
            selected: function (e) {
              return e.parentNode.selectedIndex, e.selected === !0
            },
            parent: function (e) {
              return !!e.firstChild
            },
            empty: function (e) {
              return !e.firstChild
            },
            has: function (e, t, n) {
              return !!a(n[3], e).length
            },
            header: function (e) {
              return /h\d/i.test(e.nodeName)
            },
            text: function (e) {
              return "text" === e.type
            },
            radio: function (e) {
              return "radio" === e.type
            },
            checkbox: function (e) {
              return "checkbox" === e.type
            },
            file: function (e) {
              return "file" === e.type
            },
            password: function (e) {
              return "password" === e.type
            },
            submit: function (e) {
              return "submit" === e.type
            },
            image: function (e) {
              return "image" === e.type
            },
            reset: function (e) {
              return "reset" === e.type
            },
            button: function (e) {
              return "button" === e.type || "BUTTON" === e.nodeName.toUpperCase()
            },
            input: function (e) {
              return /input|select|textarea|button/i.test(e.nodeName)
            }
          },
          setFilters: {
            first: function (e, t) {
              return 0 === t
            },
            last: function (e, t, n, r) {
              return t === r.length - 1
            },
            even: function (e, t) {
              return t % 2 === 0
            },
            odd: function (e, t) {
              return t % 2 === 1
            },
            lt: function (e, t, n) {
              return t < n[3] - 0
            },
            gt: function (e, t, n) {
              return t > n[3] - 0
            },
            nth: function (e, t, n) {
              return n[3] - 0 == t
            },
            eq: function (e, t, n) {
              return n[3] - 0 == t
            }
          },
          filter: {
            PSEUDO: function (e, t, n, r) {
              var i = t[1],
                o = l.filters[i];
              if (o) return o(e, n, t, r);
              if ("contains" === i) return (e.textContent || e.innerText || "").indexOf(t[3]) >= 0;
              if ("not" === i) {
                for (var s = t[3], n = 0, a = s.length; a > n; n++)
                  if (s[n] === e) return !1;
                return !0
              }
            },
            CHILD: function (e, t) {
              var n = t[1],
                r = e;
              switch (n) {
                case "only":
                case "first":
                  for (; r = r.previousSibling;)
                    if (1 === r.nodeType) return !1;
                  if ("first" == n) return !0;
                  r = e;
                case "last":
                  for (; r = r.nextSibling;)
                    if (1 === r.nodeType) return !1;
                  return !0;
                case "nth":
                  var i = t[2],
                    o = t[3];
                  if (1 == i && 0 == o) return !0;
                  var s = t[0],
                    a = e.parentNode;
                  if (a && (a.sizcache !== s || !e.nodeIndex)) {
                    var l = 0;
                    for (r = a.firstChild; r; r = r.nextSibling) 1 === r.nodeType && (r.nodeIndex = ++l);
                    a.sizcache = s
                  }
                  var u = e.nodeIndex - o;
                  return 0 == i ? 0 == u : u % i == 0 && u / i >= 0
              }
            },
            ID: function (e, t) {
              return 1 === e.nodeType && e.getAttribute("id") === t
            },
            TAG: function (e, t) {
              return "*" === t && 1 === e.nodeType || e.nodeName === t
            },
            CLASS: function (e, t) {
              return (" " + (e.className || e.getAttribute("class")) + " ").indexOf(t) > -1
            },
            ATTR: function (e, t) {
              var n = t[1],
                r = l.attrHandle[n] ? l.attrHandle[n](e) : null != e[n] ? e[n] : e.getAttribute(n),
                i = r + "",
                o = t[2],
                s = t[4];
              return null == r ? "!=" === o : "=" === o ? i === s : "*=" === o ? i.indexOf(s) >= 0 : "~=" === o ? (" " + i + " ").indexOf(s) >= 0 : s ? "!=" === o ? i != s : "^=" === o ? 0 === i.indexOf(s) : "$=" === o ? i.substr(i.length - s.length) === s : "|=" === o ? i === s || i.substr(0, s.length + 1) === s + "-" : !1 : i && r !== !1
            },
            POS: function (e, t, n, r) {
              var i = t[2],
                o = l.setFilters[i];
              return o ? o(e, n, t, r) : void 0
            }
          }
        },
        u = l.match.POS;
      for (var c in l.match) l.match[c] = new RegExp(l.match[c].source + /(?![^\[]*\])(?![^\(]*\))/.source), l.leftMatch[c] = new RegExp(/(^(?:.|\r|\n)*?)/.source + l.match[c].source);
      var f = function (e, t) {
        return e = Array.prototype.slice.call(e, 0), t ? (t.push.apply(t, e), t) : e
      };
      try {
        Array.prototype.slice.call(document.documentElement.childNodes, 0)
      } catch (d) {
        f = function (e, t) {
          var n = t || [];
          if ("[object Array]" === i.call(e)) Array.prototype.push.apply(n, e);
          else if ("number" == typeof e.length)
            for (var r = 0, o = e.length; o > r; r++) n.push(e[r]);
          else
            for (var r = 0; e[r]; r++) n.push(e[r]);
          return n
        }
      }
      var h;
      document.documentElement.compareDocumentPosition ? h = function (e, t) {
          if (!e.compareDocumentPosition || !t.compareDocumentPosition) return e == t && (o = !0), 0;
          var n = 4 & e.compareDocumentPosition(t) ? -1 : e === t ? 0 : 1;
          return 0 === n && (o = !0), n
        } : "sourceIndex" in document.documentElement ? h = function (e, t) {
          if (!e.sourceIndex || !t.sourceIndex) return e == t && (o = !0), 0;
          var n = e.sourceIndex - t.sourceIndex;
          return 0 === n && (o = !0), n
        } : document.createRange && (h = function (e, t) {
          if (!e.ownerDocument || !t.ownerDocument) return e == t && (o = !0), 0;
          var n = e.ownerDocument.createRange(),
            r = t.ownerDocument.createRange();
          n.setStart(e, 0), n.setEnd(e, 0), r.setStart(t, 0), r.setEnd(t, 0);
          var i = n.compareBoundaryPoints(Range.START_TO_END, r);
          return 0 === i && (o = !0), i
        }),
        function () {
          var e = document.createElement("div"),
            t = "script" + (new Date).getTime();
          e.innerHTML = "<a name='" + t + "'/>";
          var n = document.documentElement;
          n.insertBefore(e, n.firstChild), document.getElementById(t) && (l.find.ID = function (e, t, n) {
            if ("undefined" != typeof t.getElementById && !n) {
              var r = t.getElementById(e[1]);
              return r ? r.id === e[1] || "undefined" != typeof r.getAttributeNode && r.getAttributeNode("id").nodeValue === e[1] ? [r] : void 0 : []
            }
          }, l.filter.ID = function (e, t) {
            var n = "undefined" != typeof e.getAttributeNode && e.getAttributeNode("id");
            return 1 === e.nodeType && n && n.nodeValue === t
          }), n.removeChild(e), n = e = null
        }(),
        function () {
          var e = document.createElement("div");
          e.appendChild(document.createComment("")), e.getElementsByTagName("*").length > 0 && (l.find.TAG = function (e, t) {
            var n = t.getElementsByTagName(e[1]);
            if ("*" === e[1]) {
              for (var r = [], i = 0; n[i]; i++) 1 === n[i].nodeType && r.push(n[i]);
              n = r
            }
            return n
          }), e.innerHTML = "<a href='#'></a>", e.firstChild && "undefined" != typeof e.firstChild.getAttribute && "#" !== e.firstChild.getAttribute("href") && (l.attrHandle.href = function (e) {
            return e.getAttribute("href", 2)
          }), e = null
        }(), document.querySelectorAll && function () {
          var e = a,
            t = document.createElement("div");
          if (t.innerHTML = "<p class='TEST'></p>", !t.querySelectorAll || 0 !== t.querySelectorAll(".TEST").length) {
            a = function (t, n, r, i) {
              if (n = n || document, !i && 9 === n.nodeType && !m(n)) try {
                return f(n.querySelectorAll(t), r)
              } catch (o) {}
              return e(t, n, r, i)
            };
            for (var n in e) a[n] = e[n];
            t = null
          }
        }(), document.getElementsByClassName && document.documentElement.getElementsByClassName && function () {
          var e = document.createElement("div");
          e.innerHTML = "<div class='test e'></div><div class='test'></div>", 0 !== e.getElementsByClassName("e").length && (e.lastChild.className = "e", 1 !== e.getElementsByClassName("e").length && (l.order.splice(1, 0, "CLASS"), l.find.CLASS = function (e, t, n) {
            return "undefined" == typeof t.getElementsByClassName || n ? void 0 : t.getElementsByClassName(e[1])
          }, e = null))
        }();
      var p = document.compareDocumentPosition ? function (e, t) {
          return 16 & e.compareDocumentPosition(t)
        } : function (e, t) {
          return e !== t && (e.contains ? e.contains(t) : !0)
        },
        m = function (e) {
          return 9 === e.nodeType && "HTML" !== e.documentElement.nodeName || !!e.ownerDocument && "HTML" !== e.ownerDocument.documentElement.nodeName
        },
        g = function (e, t) {
          for (var n, r = [], i = "", o = t.nodeType ? [t] : t; n = l.match.PSEUDO.exec(e);) i += n[0], e = e.replace(l.match.PSEUDO, "");
          e = l.relative[e] ? e + "*" : e;
          for (var s = 0, u = o.length; u > s; s++) a(e, o[s], r);
          return a.filter(i, r)
        };
      window.Sizzle = a
    }(),
    function (e) {
      function t(t, n) {
        return r(e(t, n || document))
      }

      function n(t, n) {
        return 1 == e.matches(n, [t]).length
      }
      var r = Prototype.Selector.extendElements;
      Prototype.Selector.engine = e, Prototype.Selector.select = t, Prototype.Selector.match = n
    }(Sizzle), window.Sizzle = Prototype._original_property, delete Prototype._original_property;
  var Form = {
    reset: function (e) {
      return e = $(e), e.reset(), e
    },
    serializeElements: function (e, t) {
      "object" != typeof t ? t = {
        hash: !!t
      } : Object.isUndefined(t.hash) && (t.hash = !0);
      var n, r, i, o, s = !1,
        a = t.submit;
      return t.hash ? (o = {}, i = function (e, t, n) {
        return t in e ? (Object.isArray(e[t]) || (e[t] = [e[t]]), e[t].push(n)) : e[t] = n, e
      }) : (o = "", i = function (e, t, n) {
        return e + (e ? "&" : "") + encodeURIComponent(t) + "=" + encodeURIComponent(n)
      }), e.inject(o, function (e, t) {
        return !t.disabled && t.name && (n = t.name, r = $(t).getValue(), null == r || "file" == t.type || "submit" == t.type && (s || a === !1 || a && n != a || !(s = !0)) || (e = i(e, n, r))), e
      })
    }
  };
  Form.Methods = {
    serialize: function (e, t) {
      return Form.serializeElements(Form.getElements(e), t)
    },
    getElements: function (e) {
      for (var t, n = $(e).getElementsByTagName("*"), r = [], i = Form.Element.Serializers, o = 0; t = n[o]; o++) r.push(t);
      return r.inject([], function (e, t) {
        return i[t.tagName.toLowerCase()] && e.push(Element.extend(t)), e
      })
    },
    getInputs: function (e, t, n) {
      e = $(e);
      var r = e.getElementsByTagName("input");
      if (!t && !n) return $A(r).map(Element.extend);
      for (var i = 0, o = [], s = r.length; s > i; i++) {
        var a = r[i];
        t && a.type != t || n && a.name != n || o.push(Element.extend(a))
      }
      return o
    },
    disable: function (e) {
      return e = $(e), Form.getElements(e).invoke("disable"), e
    },
    enable: function (e) {
      return e = $(e), Form.getElements(e).invoke("enable"), e
    },
    findFirstElement: function (e) {
      var t = $(e).getElements().findAll(function (e) {
          return "hidden" != e.type && !e.disabled
        }),
        n = t.findAll(function (e) {
          return e.hasAttribute("tabIndex") && e.tabIndex >= 0
        }).sortBy(function (e) {
          return e.tabIndex
        }).first();
      return n ? n : t.find(function (e) {
        return /^(?:input|select|textarea)$/i.test(e.tagName)
      })
    },
    focusFirstElement: function (e) {
      e = $(e);
      var t = e.findFirstElement();
      return t && t.activate(), e
    },
    request: function (e, t) {
      e = $(e), t = Object.clone(t || {});
      var n = t.parameters,
        r = e.readAttribute("action") || "";
      return r.blank() && (r = window.location.href), t.parameters = e.serialize(!0), n && (Object.isString(n) && (n = n.toQueryParams()), Object.extend(t.parameters, n)), e.hasAttribute("method") && !t.method && (t.method = e.method), new Ajax.Request(r, t)
    }
  }, Form.Element = {
    focus: function (e) {
      return $(e).focus(), e
    },
    select: function (e) {
      return $(e).select(), e
    }
  }, Form.Element.Methods = {
    serialize: function (e) {
      if (e = $(e), !e.disabled && e.name) {
        var t = e.getValue();
        if (void 0 != t) {
          var n = {};
          return n[e.name] = t, Object.toQueryString(n)
        }
      }
      return ""
    },
    getValue: function (e) {
      e = $(e);
      var t = e.tagName.toLowerCase();
      return Form.Element.Serializers[t](e)
    },
    setValue: function (e, t) {
      e = $(e);
      var n = e.tagName.toLowerCase();
      return Form.Element.Serializers[n](e, t), e
    },
    clear: function (e) {
      return $(e).value = "", e
    },
    present: function (e) {
      return "" != $(e).value
    },
    activate: function (e) {
      e = $(e);
      try {
        e.focus(), !e.select || "input" == e.tagName.toLowerCase() && /^(?:button|reset|submit)$/i.test(e.type) || e.select()
      } catch (t) {}
      return e
    },
    disable: function (e) {
      return e = $(e), e.disabled = !0, e
    },
    enable: function (e) {
      return e = $(e), e.disabled = !1, e
    }
  };
  var Field = Form.Element,
    $F = Form.Element.Methods.getValue;
  Form.Element.Serializers = function () {
      function e(e, r) {
        switch (e.type.toLowerCase()) {
          case "checkbox":
          case "radio":
            return t(e, r);
          default:
            return n(e, r)
        }
      }

      function t(e, t) {
        return Object.isUndefined(t) ? e.checked ? e.value : null : void(e.checked = !!t)
      }

      function n(e, t) {
        return Object.isUndefined(t) ? e.value : void(e.value = t)
      }

      function r(e, t) {
        if (Object.isUndefined(t)) return ("select-one" === e.type ? i : o)(e);
        for (var n, r, s = !Object.isArray(t), a = 0, l = e.length; l > a; a++)
          if (n = e.options[a], r = this.optionValue(n), s) {
            if (r == t) return void(n.selected = !0)
          } else n.selected = t.include(r)
      }

      function i(e) {
        var t = e.selectedIndex;
        return t >= 0 ? s(e.options[t]) : null
      }

      function o(e) {
        var t, n = e.length;
        if (!n) return null;
        for (var r = 0, t = []; n > r; r++) {
          var i = e.options[r];
          i.selected && t.push(s(i))
        }
        return t
      }

      function s(e) {
        return Element.hasAttribute(e, "value") ? e.value : e.text
      }
      return {
        input: e,
        inputSelector: t,
        textarea: n,
        select: r,
        selectOne: i,
        selectMany: o,
        optionValue: s,
        button: n
      }
    }(), Abstract.TimedObserver = Class.create(PeriodicalExecuter, {
      initialize: function ($super, e, t, n) {
        $super(n, t), this.element = $(e), this.lastValue = this.getValue()
      },
      execute: function () {
        var e = this.getValue();
        (Object.isString(this.lastValue) && Object.isString(e) ? this.lastValue != e : String(this.lastValue) != String(e)) && (this.callback(this.element, e), this.lastValue = e)
      }
    }), Form.Element.Observer = Class.create(Abstract.TimedObserver, {
      getValue: function () {
        return Form.Element.getValue(this.element)
      }
    }), Form.Observer = Class.create(Abstract.TimedObserver, {
      getValue: function () {
        return Form.serialize(this.element)
      }
    }), Abstract.EventObserver = Class.create({
      initialize: function (e, t) {
        this.element = $(e), this.callback = t, this.lastValue = this.getValue(), "form" == this.element.tagName.toLowerCase() ? this.registerFormCallbacks() : this.registerCallback(this.element)
      },
      onElementEvent: function () {
        var e = this.getValue();
        this.lastValue != e && (this.callback(this.element, e), this.lastValue = e)
      },
      registerFormCallbacks: function () {
        Form.getElements(this.element).each(this.registerCallback, this)
      },
      registerCallback: function (e) {
        if (e.type) switch (e.type.toLowerCase()) {
          case "checkbox":
          case "radio":
            Event.observe(e, "click", this.onElementEvent.bind(this));
            break;
          default:
            Event.observe(e, "change", this.onElementEvent.bind(this))
        }
      }
    }), Form.Element.EventObserver = Class.create(Abstract.EventObserver, {
      getValue: function () {
        return Form.Element.getValue(this.element)
      }
    }), Form.EventObserver = Class.create(Abstract.EventObserver, {
      getValue: function () {
        return Form.serialize(this.element)
      }
    }),
    function () {
      function e(e, t) {
        return e.which ? e.which === t + 1 : e.button === t
      }

      function t(e, t) {
        return e.button === x[t]
      }

      function n(e, t) {
        switch (t) {
          case 0:
            return 1 == e.which && !e.metaKey;
          case 1:
            return 2 == e.which || 1 == e.which && e.metaKey;
          case 2:
            return 3 == e.which;
          default:
            return !1
        }
      }

      function r(e) {
        return O(e, 0)
      }

      function i(e) {
        return O(e, 1)
      }

      function o(e) {
        return O(e, 2)
      }

      function s(e) {
        e = b.extend(e);
        var t = e.target,
          n = e.type,
          r = e.currentTarget;
        return r && r.tagName && ("load" === n || "error" === n || "click" === n && "input" === r.tagName.toLowerCase() && "radio" === r.type) && (t = r), t.nodeType == Node.TEXT_NODE && (t = t.parentNode), Element.extend(t)
      }

      function a(e, t) {
        var n = b.element(e);
        if (!t) return n;
        for (; n;) {
          if (Object.isElement(n) && Prototype.Selector.match(n, t)) return Element.extend(n);
          n = n.parentNode
        }
      }

      function l(e) {
        return {
          x: u(e),
          y: c(e)
        }
      }

      function u(e) {
        var t = document.documentElement,
          n = document.body || {
            scrollLeft: 0
          };
        return e.pageX || e.clientX + (t.scrollLeft || n.scrollLeft) - (t.clientLeft || 0)
      }

      function c(e) {
        var t = document.documentElement,
          n = document.body || {
            scrollTop: 0
          };
        return e.pageY || e.clientY + (t.scrollTop || n.scrollTop) - (t.clientTop || 0)
      }

      function f(e) {
        b.extend(e), e.preventDefault(), e.stopPropagation(), e.stopped = !0
      }

      function d(e) {
        var t;
        switch (e.type) {
          case "mouseover":
          case "mouseenter":
            t = e.fromElement;
            break;
          case "mouseout":
          case "mouseleave":
            t = e.toElement;
            break;
          default:
            return null
        }
        return Element.extend(t)
      }

      function h(e, t, n) {
        var r = Element.retrieve(e, "prototype_event_registry");
        Object.isUndefined(r) && (N.push(e), r = Element.retrieve(e, "prototype_event_registry", $H()));
        var i = r.get(t);
        if (Object.isUndefined(i) && (i = [], r.set(t, i)), i.pluck("handler").include(n)) return !1;
        var o;
        return t.include(":") ? o = function (r) {
          return Object.isUndefined(r.eventName) ? !1 : r.eventName !== t ? !1 : (b.extend(r, e), void n.call(e, r))
        } : w || "mouseenter" !== t && "mouseleave" !== t ? o = function (t) {
          b.extend(t, e), n.call(e, t)
        } : ("mouseenter" === t || "mouseleave" === t) && (o = function (t) {
          b.extend(t, e);
          for (var r = t.relatedTarget; r && r !== e;) try {
            r = r.parentNode
          } catch (i) {
            r = e
          }
          r !== e && n.call(e, t)
        }), o.handler = n, i.push(o), o
      }

      function p() {
        for (var e = 0, t = N.length; t > e; e++) b.stopObserving(N[e]), N[e] = null
      }

      function m(e, t, n) {
        e = $(e);
        var r = h(e, t, n);
        if (!r) return e;
        if (t.include(":")) e.addEventListener ? e.addEventListener("dataavailable", r, !1) : (e.attachEvent("ondataavailable", r), e.attachEvent("onlosecapture", r));
        else {
          var i = A(t);
          e.addEventListener ? e.addEventListener(i, r, !1) : e.attachEvent("on" + i, r)
        }
        return e
      }

      function g(e, t, n) {
        e = $(e);
        var r = Element.retrieve(e, "prototype_event_registry");
        if (!r) return e;
        if (!t) return r.each(function (t) {
          var n = t.key;
          g(e, n)
        }), e;
        var i = r.get(t);
        if (!i) return e;
        if (!n) return i.each(function (n) {
          g(e, t, n.handler)
        }), e;
        for (var o, s = i.length; s--;)
          if (i[s].handler === n) {
            o = i[s];
            break
          } if (!o) return e;
        if (t.include(":")) e.removeEventListener ? e.removeEventListener("dataavailable", o, !1) : (e.detachEvent("ondataavailable", o), e.detachEvent("onlosecapture", o));
        else {
          var a = A(t);
          e.removeEventListener ? e.removeEventListener(a, o, !1) : e.detachEvent("on" + a, o)
        }
        return r.set(t, i.without(o)), e
      }

      function v(e, t, n, r) {
        e = $(e), Object.isUndefined(r) && (r = !0), e == document && document.createEvent && !e.dispatchEvent && (e = document.documentElement);
        var i;
        return document.createEvent ? (i = document.createEvent("HTMLEvents"), i.initEvent("dataavailable", r, !0)) : (i = document.createEventObject(), i.eventType = r ? "ondataavailable" : "onlosecapture"), i.eventName = t, i.memo = n || {}, document.createEvent ? e.dispatchEvent(i) : e.fireEvent(i.eventType, i), b.extend(i)
      }

      function y(e, t, n, r) {
        return e = $(e), Object.isFunction(n) && Object.isUndefined(r) && (r = n, n = null), new b.Handler(e, t, n, r).start()
      }
      var b = {
          KEY_BACKSPACE: 8,
          KEY_TAB: 9,
          KEY_RETURN: 13,
          KEY_ESC: 27,
          KEY_LEFT: 37,
          KEY_UP: 38,
          KEY_RIGHT: 39,
          KEY_DOWN: 40,
          KEY_DELETE: 46,
          KEY_HOME: 36,
          KEY_END: 35,
          KEY_PAGEUP: 33,
          KEY_PAGEDOWN: 34,
          KEY_INSERT: 45,
          cache: {}
        },
        E = document.documentElement,
        w = "onmouseenter" in E && "onmouseleave" in E,
        S = function () {
          return !1
        };
      window.attachEvent && (S = window.addEventListener ? function (e) {
        return !(e instanceof window.Event)
      } : function () {
        return !0
      });
      var O, x = {
        0: 1,
        1: 4,
        2: 2
      };
      O = window.attachEvent ? window.addEventListener ? function (n, r) {
        return S(n) ? t(n, r) : e(n, r)
      } : t : Prototype.Browser.WebKit ? n : e, b.Methods = {
        isLeftClick: r,
        isMiddleClick: i,
        isRightClick: o,
        element: s,
        findElement: a,
        pointer: l,
        pointerX: u,
        pointerY: c,
        stop: f
      };
      var T = Object.keys(b.Methods).inject({}, function (e, t) {
        return e[t] = b.Methods[t].methodize(), e
      });
      if (window.attachEvent) {
        var C = {
          stopPropagation: function () {
            this.cancelBubble = !0
          },
          preventDefault: function () {
            this.returnValue = !1
          },
          inspect: function () {
            return "[object Event]"
          }
        };
        b.extend = function (e, t) {
          if (!e) return !1;
          if (!S(e)) return e;
          if (e._extendedByPrototype) return e;
          e._extendedByPrototype = Prototype.emptyFunction;
          var n = b.pointer(e);
          return Object.extend(e, {
            target: e.srcElement || t,
            relatedTarget: d(e),
            pageX: n.x,
            pageY: n.y
          }), Object.extend(e, T), Object.extend(e, C), e
        }
      } else b.extend = Prototype.K;
      window.addEventListener && (b.prototype = window.Event.prototype || document.createEvent("HTMLEvents").__proto__, Object.extend(b.prototype, T));
      var N = [];
      Prototype.Browser.IE && window.attachEvent("onunload", p), Prototype.Browser.WebKit && window.addEventListener("unload", Prototype.emptyFunction, !1);
      var A = Prototype.K,
        _ = {
          mouseenter: "mouseover",
          mouseleave: "mouseout"
        };
      w || (A = function (e) {
        return _[e] || e
      }), b.Handler = Class.create({
        initialize: function (e, t, n, r) {
          this.element = $(e), this.eventName = t, this.selector = n, this.callback = r, this.handler = this.handleEvent.bind(this)
        },
        start: function () {
          return b.observe(this.element, this.eventName, this.handler), this
        },
        stop: function () {
          return b.stopObserving(this.element, this.eventName, this.handler), this
        },
        handleEvent: function (e) {
          var t = b.findElement(e, this.selector);
          t && this.callback.call(this.element, e, t)
        }
      }), Object.extend(b, b.Methods), Object.extend(b, {
        fire: v,
        observe: m,
        stopObserving: g,
        on: y
      }), Element.addMethods({
        fire: v,
        observe: m,
        stopObserving: g,
        on: y
      }), Object.extend(document, {
        fire: v.methodize(),
        observe: m.methodize(),
        stopObserving: g.methodize(),
        on: y.methodize(),
        loaded: !1
      }), window.Event ? Object.extend(window.Event, b) : window.Event = b
    }(),
    function () {
      function e() {
        document.loaded || (r && window.clearTimeout(r), document.loaded = !0, document.fire("dom:loaded"))
      }

      function t() {
        "complete" === document.readyState && (document.stopObserving("readystatechange", t), e())
      }

      function n() {
        try {
          document.documentElement.doScroll("left")
        } catch (t) {
          return void(r = n.defer())
        }
        e()
      }
      var r;
      document.addEventListener ? document.addEventListener("DOMContentLoaded", e, !1) : (document.observe("readystatechange", t), window == top && (r = n.defer())), Event.observe(window, "load", e)
    }(), Element.addMethods(), Hash.toQueryString = Object.toQueryString;
  var Toggle = {
    display: Element.toggle
  };
  Element.Methods.childOf = Element.Methods.descendantOf;
  var Insertion = {
      Before: function (e, t) {
        return Element.insert(e, {
          before: t
        })
      },
      Top: function (e, t) {
        return Element.insert(e, {
          top: t
        })
      },
      Bottom: function (e, t) {
        return Element.insert(e, {
          bottom: t
        })
      },
      After: function (e, t) {
        return Element.insert(e, {
          after: t
        })
      }
    },
    $continue = new Error('"throw $continue" is deprecated, use "return" instead'),
    Position = {
      includeScrollOffsets: !1,
      prepare: function () {
        this.deltaX = window.pageXOffset || document.documentElement.scrollLeft || document.body.scrollLeft || 0, this.deltaY = window.pageYOffset || document.documentElement.scrollTop || document.body.scrollTop || 0
      },
      within: function (e, t, n) {
        return this.includeScrollOffsets ? this.withinIncludingScrolloffsets(e, t, n) : (this.xcomp = t, this.ycomp = n, this.offset = Element.cumulativeOffset(e), n >= this.offset[1] && n < this.offset[1] + e.offsetHeight && t >= this.offset[0] && t < this.offset[0] + e.offsetWidth)
      },
      withinIncludingScrolloffsets: function (e, t, n) {
        var r = Element.cumulativeScrollOffset(e);
        return this.xcomp = t + r[0] - this.deltaX, this.ycomp = n + r[1] - this.deltaY, this.offset = Element.cumulativeOffset(e), this.ycomp >= this.offset[1] && this.ycomp < this.offset[1] + e.offsetHeight && this.xcomp >= this.offset[0] && this.xcomp < this.offset[0] + e.offsetWidth
      },
      overlap: function (e, t) {
        return e ? "vertical" == e ? (this.offset[1] + t.offsetHeight - this.ycomp) / t.offsetHeight : "horizontal" == e ? (this.offset[0] + t.offsetWidth - this.xcomp) / t.offsetWidth : void 0 : 0
      },
      cumulativeOffset: Element.Methods.cumulativeOffset,
      positionedOffset: Element.Methods.positionedOffset,
      absolutize: function (e) {
        return Position.prepare(), Element.absolutize(e)
      },
      relativize: function (e) {
        return Position.prepare(), Element.relativize(e)
      },
      realOffset: Element.Methods.cumulativeScrollOffset,
      offsetParent: Element.Methods.getOffsetParent,
      page: Element.Methods.viewportOffset,
      clone: function (e, t, n) {
        return n = n || {}, Element.clonePosition(t, e, n)
      }
    };
  document.getElementsByClassName || (document.getElementsByClassName = function (e) {
      function t(e) {
        return e.blank() ? null : "[contains(concat(' ', @class, ' '), ' " + e + " ')]"
      }
      return e.getElementsByClassName = Prototype.BrowserFeatures.XPath ? function (e, n) {
          n = n.toString().strip();
          var r = /\s/.test(n) ? $w(n).map(t).join("") : t(n);
          return r ? document._getElementsByXPath(".//*" + r, e) : []
        } : function (e, t) {
          t = t.toString().strip();
          var n = [],
            r = /\s/.test(t) ? $w(t) : null;
          if (!r && !t) return n;
          var i = $(e).getElementsByTagName("*");
          t = " " + t + " ";
          for (var o, s, a = 0; o = i[a]; a++) o.className && (s = " " + o.className + " ") && (s.include(t) || r && r.all(function (e) {
            return !e.toString().blank() && s.include(" " + e + " ")
          })) && n.push(Element.extend(o));
          return n
        },
        function (e, t) {
          return $(t || document.body).getElementsByClassName(e)
        }
    }(Element.Methods)), Element.ClassNames = Class.create(), Element.ClassNames.prototype = {
      initialize: function (e) {
        this.element = $(e)
      },
      _each: function (e) {
        this.element.className.split(/\s+/).select(function (e) {
          return e.length > 0
        })._each(e)
      },
      set: function (e) {
        this.element.className = e
      },
      add: function (e) {
        this.include(e) || this.set($A(this).concat(e).join(" "))
      },
      remove: function (e) {
        this.include(e) && this.set($A(this).without(e).join(" "))
      },
      toString: function () {
        return $A(this).join(" ")
      }
    }, Object.extend(Element.ClassNames.prototype, Enumerable),
    function () {
      window.Selector = Class.create({
        initialize: function (e) {
          this.expression = e.strip()
        },
        findElements: function (e) {
          return Prototype.Selector.select(this.expression, e)
        },
        match: function (e) {
          return Prototype.Selector.match(e, this.expression)
        },
        toString: function () {
          return this.expression
        },
        inspect: function () {
          return "#<Selector: " + this.expression + ">"
        }
      }), Object.extend(Selector, {
        matchElements: function (e, t) {
          for (var n = Prototype.Selector.match, r = [], i = 0, o = e.length; o > i; i++) {
            var s = e[i];
            n(s, t) && r.push(Element.extend(s))
          }
          return r
        },
        findElement: function (e, t, n) {
          n = n || 0;
          for (var r, i = 0, o = 0, s = e.length; s > o; o++)
            if (r = e[o], Prototype.Selector.match(r, t) && n === i++) return Element.extend(r)
        },
        findChildElements: function (e, t) {
          var n = t.toArray().join(", ");
          return Prototype.Selector.select(n, e || document)
        }
      })
    }(),
    function () {
      function e(e) {
        var t = document.createElement("div");
        e = "on" + e;
        var n = e in t;
        return n || (t.setAttribute(e, "return;"), n = "function" == typeof t[e]), t = null, n
      }

      function t(e) {
        return Object.isElement(e) && "FORM" == e.nodeName.toUpperCase()
      }

      function n(e) {
        if (Object.isElement(e)) {
          var t = e.nodeName.toUpperCase();
          return "INPUT" == t || "SELECT" == t || "TEXTAREA" == t
        }
        return !1
      }

      function r(e) {
        var t, n, r, i = e.fire("ajax:before");
        return i.stopped ? !1 : ("form" === e.tagName.toLowerCase() ? (t = e.readAttribute("method") || "post", n = e.readAttribute("action"), r = e.serialize({
          submit: e.retrieve("rails:submit-button")
        }), e.store("rails:submit-button", null)) : (t = e.readAttribute("data-method") || "get", n = e.readAttribute("href"), r = {}), new Ajax.Request(n, {
          method: t,
          parameters: r,
          evalScripts: !0,
          onCreate: function (t) {
            e.fire("ajax:create", t)
          },
          onComplete: function (t) {
            e.fire("ajax:complete", t)
          },
          onSuccess: function (t) {
            e.fire("ajax:success", t)
          },
          onFailure: function (t) {
            e.fire("ajax:failure", t)
          }
        }), void e.fire("ajax:after"))
      }

      function i(e, t, n) {
        e.insert(new Element("input", {
          type: "hidden",
          name: t,
          value: n
        }))
      }

      function o(e) {
        var t = e.readAttribute("data-method"),
          n = e.readAttribute("href"),
          r = $$("meta[name=csrf-param]")[0],
          o = $$("meta[name=csrf-token]")[0],
          s = new Element("form", {
            method: "POST",
            action: n,
            style: "display: none;"
          });
        $(e.parentNode).insert(s), "post" !== t && i(s, "_method", t), r && i(s, r.readAttribute("content"), o.readAttribute("content")), s.submit()
      }

      function s(e) {
        e.select("input[type=submit][data-disable-with]").each(function (e) {
          e.store("rails:original-value", e.getValue()), e.setValue(e.readAttribute("data-disable-with")).disable()
        })
      }

      function a(e) {
        e.select("input[type=submit][data-disable-with]").each(function (e) {
          e.setValue(e.retrieve("rails:original-value")).enable()
        })
      }

      function l(e) {
        var t = e.readAttribute("data-confirm");
        return !t || confirm(t)
      }
      var u = e("submit"),
        c = e("change");
      u && c || (Event.Handler.prototype.initialize = Event.Handler.prototype.initialize.wrap(function (e, r, i, o, s) {
        e(r, i, o, s), (!u && "submit" == this.eventName && !t(this.element) || !c && "change" == this.eventName && !n(this.element)) && (this.eventName = "emulated:" + this.eventName)
      })), u || document.on("focusin", "form", function (e, t) {
        t.retrieve("emulated:submit") || (t.on("submit", function (e) {
          var n = t.fire("emulated:submit", e, !0);
          n.returnValue === !1 && e.preventDefault()
        }), t.store("emulated:submit", !0))
      }), c || document.on("focusin", "input, select, textarea", function (e, t) {
        t.retrieve("emulated:change") || (t.on("change", function (e) {
          t.fire("emulated:change", e, !0)
        }), t.store("emulated:change", !0))
      }), document.on("click", "a[data-confirm], a[data-remote], a[data-method]", function (e, t) {
        return l(t) ? void(t.readAttribute("data-remote") ? (r(t), e.stop()) : t.readAttribute("data-method") && (o(t), e.stop())) : (e.stop(), !1)
      }), document.on("click", "form input[type=submit], form button[type=submit], form button:not([type])", function (e, t) {
        e.findElement("form").store("rails:submit-button", t.name || !1)
      }), document.on("submit", function (e) {
        var t = e.findElement();
        return l(t) ? void(t.readAttribute("data-remote") ? (r(t), e.stop()) : s(t)) : (e.stop(), !1)
      }), document.on("ajax:create", "form", function (e, t) {
        t == e.findElement() && s(t)
      }), document.on("ajax:complete", "form", function (e, t) {
        t == e.findElement() && a(t)
      }), Ajax.Responders.register({
        onCreate: function (e) {
          var t = $$("meta[name=csrf-token]")[0];
          if (t) {
            var n = "X-CSRF-Token",
              r = t.readAttribute("content");
            e.options.requestHeaders || (e.options.requestHeaders = {}), e.options.requestHeaders[n] = r
          }
        }
      })
    }(), String.prototype.parseColor = function () {
      var e = "#";
      if ("rgb(" == this.slice(0, 4)) {
        var t = this.slice(4, this.length - 1).split(","),
          n = 0;
        do e += parseInt(t[n]).toColorPart(); while (++n < 3)
      } else if ("#" == this.slice(0, 1)) {
        if (4 == this.length)
          for (var n = 1; 4 > n; n++) e += (this.charAt(n) + this.charAt(n)).toLowerCase();
        7 == this.length && (e = this.toLowerCase())
      }
      return 7 == e.length ? e : arguments[0] || this
    }, Element.collectTextNodes = function (e) {
      return $A($(e).childNodes).collect(function (e) {
        return 3 == e.nodeType ? e.nodeValue : e.hasChildNodes() ? Element.collectTextNodes(e) : ""
      }).flatten().join("")
    }, Element.collectTextNodesIgnoreClass = function (e, t) {
      return $A($(e).childNodes).collect(function (e) {
        return 3 == e.nodeType ? e.nodeValue : e.hasChildNodes() && !Element.hasClassName(e, t) ? Element.collectTextNodesIgnoreClass(e, t) : ""
      }).flatten().join("")
    }, Element.setContentZoom = function (e, t) {
      return e = $(e), e.setStyle({
        fontSize: t / 100 + "em"
      }), Prototype.Browser.WebKit && window.scrollBy(0, 0), e
    }, Element.getInlineOpacity = function (e) {
      return $(e).style.opacity || ""
    }, Element.forceRerendering = function (e) {
      try {
        e = $(e);
        var t = document.createTextNode(" ");
        e.appendChild(t), e.removeChild(t)
      } catch (n) {}
    };
  var Effect = {
    _elementDoesNotExistError: {
      name: "ElementDoesNotExistError",
      message: "The specified DOM element does not exist, but is required for this effect to operate"
    },
    Transitions: {
      linear: Prototype.K,
      sinoidal: function (e) {
        return -Math.cos(e * Math.PI) / 2 + .5
      },
      reverse: function (e) {
        return 1 - e
      },
      flicker: function (e) {
        var e = -Math.cos(e * Math.PI) / 4 + .75 + Math.random() / 4;
        return e > 1 ? 1 : e
      },
      wobble: function (e) {
        return -Math.cos(e * Math.PI * 9 * e) / 2 + .5
      },
      pulse: function (e, t) {
        return -Math.cos(e * ((t || 5) - .5) * 2 * Math.PI) / 2 + .5
      },
      spring: function (e) {
        return 1 - Math.cos(4.5 * e * Math.PI) * Math.exp(6 * -e)
      },
      none: function () {
        return 0
      },
      full: function () {
        return 1
      }
    },
    DefaultOptions: {
      duration: 1,
      fps: 100,
      sync: !1,
      from: 0,
      to: 1,
      delay: 0,
      queue: "parallel"
    },
    tagifyText: function (e) {
      var t = "position:relative";
      Prototype.Browser.IE && (t += ";zoom:1"), e = $(e), $A(e.childNodes).each(function (n) {
        3 == n.nodeType && (n.nodeValue.toArray().each(function (r) {
          e.insertBefore(new Element("span", {
            style: t
          }).update(" " == r ? String.fromCharCode(160) : r), n)
        }), Element.remove(n))
      })
    },
    multiple: function (e, t) {
      var n;
      n = ("object" == typeof e || Object.isFunction(e)) && e.length ? e : $(e).childNodes;
      var r = Object.extend({
          speed: .1,
          delay: 0
        }, arguments[2] || {}),
        i = r.delay;
      $A(n).each(function (e, n) {
        new t(e, Object.extend(r, {
          delay: n * r.speed + i
        }))
      })
    },
    PAIRS: {
      slide: ["SlideDown", "SlideUp"],
      blind: ["BlindDown", "BlindUp"],
      appear: ["Appear", "Fade"]
    },
    toggle: function (e, t, n) {
      return e = $(e), t = (t || "appear").toLowerCase(), Effect[Effect.PAIRS[t][e.visible() ? 1 : 0]](e, Object.extend({
        queue: {
          position: "end",
          scope: e.id || "global",
          limit: 1
        }
      }, n || {}))
    }
  };
  Effect.DefaultOptions.transition = Effect.Transitions.sinoidal, Effect.ScopedQueue = Class.create(Enumerable, {
      initialize: function () {
        this.effects = [], this.interval = null
      },
      _each: function (e) {
        this.effects._each(e)
      },
      add: function (e) {
        var t = (new Date).getTime(),
          n = Object.isString(e.options.queue) ? e.options.queue : e.options.queue.position;
        switch (n) {
          case "front":
            this.effects.findAll(function (e) {
              return "idle" == e.state
            }).each(function (t) {
              t.startOn += e.finishOn, t.finishOn += e.finishOn
            });
            break;
          case "with-last":
            t = this.effects.pluck("startOn").max() || t;
            break;
          case "end":
            t = this.effects.pluck("finishOn").max() || t
        }
        e.startOn += t, e.finishOn += t, (!e.options.queue.limit || this.effects.length < e.options.queue.limit) && this.effects.push(e), this.interval || (this.interval = setInterval(this.loop.bind(this), 15))
      },
      remove: function (e) {
        this.effects = this.effects.reject(function (t) {
          return t == e
        }), 0 == this.effects.length && (clearInterval(this.interval), this.interval = null)
      },
      loop: function () {
        for (var e = (new Date).getTime(), t = 0, n = this.effects.length; n > t; t++) this.effects[t] && this.effects[t].loop(e)
      }
    }), Effect.Queues = {
      instances: $H(),
      get: function (e) {
        return Object.isString(e) ? this.instances.get(e) || this.instances.set(e, new Effect.ScopedQueue) : e
      }
    }, Effect.Queue = Effect.Queues.get("global"), Effect.Base = Class.create({
      position: null,
      start: function (e) {
        e && e.transition === !1 && (e.transition = Effect.Transitions.linear), this.options = Object.extend(Object.extend({}, Effect.DefaultOptions), e || {}), this.currentFrame = 0, this.state = "idle", this.startOn = 1e3 * this.options.delay, this.finishOn = this.startOn + 1e3 * this.options.duration, this.fromToDelta = this.options.to - this.options.from, this.totalTime = this.finishOn - this.startOn, this.totalFrames = this.options.fps * this.options.duration, this.render = function () {
          function e(e, t) {
            e.options[t + "Internal"] && e.options[t + "Internal"](e), e.options[t] && e.options[t](e)
          }
          return function (t) {
            "idle" === this.state && (this.state = "running", e(this, "beforeSetup"), this.setup && this.setup(), e(this, "afterSetup")), "running" === this.state && (t = this.options.transition(t) * this.fromToDelta + this.options.from, this.position = t, e(this, "beforeUpdate"), this.update && this.update(t), e(this, "afterUpdate"))
          }
        }(), this.event("beforeStart"), this.options.sync || Effect.Queues.get(Object.isString(this.options.queue) ? "global" : this.options.queue.scope).add(this)
      },
      loop: function (e) {
        if (e >= this.startOn) {
          if (e >= this.finishOn) return this.render(1), this.cancel(), this.event("beforeFinish"), this.finish && this.finish(), void this.event("afterFinish");
          var t = (e - this.startOn) / this.totalTime,
            n = (t * this.totalFrames).round();
          n > this.currentFrame && (this.render(t), this.currentFrame = n)
        }
      },
      cancel: function () {
        this.options.sync || Effect.Queues.get(Object.isString(this.options.queue) ? "global" : this.options.queue.scope).remove(this), this.state = "finished"
      },
      event: function (e) {
        this.options[e + "Internal"] && this.options[e + "Internal"](this), this.options[e] && this.options[e](this)
      },
      inspect: function () {
        var e = $H();
        for (property in this) Object.isFunction(this[property]) || e.set(property, this[property]);
        return "#<Effect:" + e.inspect() + ",options:" + $H(this.options).inspect() + ">"
      }
    }), Effect.Parallel = Class.create(Effect.Base, {
      initialize: function (e) {
        this.effects = e || [], this.start(arguments[1])
      },
      update: function (e) {
        this.effects.invoke("render", e)
      },
      finish: function (e) {
        this.effects.each(function (t) {
          t.render(1), t.cancel(), t.event("beforeFinish"), t.finish && t.finish(e), t.event("afterFinish")
        })
      }
    }), Effect.Tween = Class.create(Effect.Base, {
      initialize: function (e, t, n) {
        e = Object.isString(e) ? $(e) : e;
        var r = $A(arguments),
          i = r.last(),
          o = 5 == r.length ? r[3] : null;
        this.method = Object.isFunction(i) ? i.bind(e) : Object.isFunction(e[i]) ? e[i].bind(e) : function (t) {
          e[i] = t
        }, this.start(Object.extend({
          from: t,
          to: n
        }, o || {}))
      },
      update: function (e) {
        this.method(e)
      }
    }), Effect.Event = Class.create(Effect.Base, {
      initialize: function () {
        this.start(Object.extend({
          duration: 0
        }, arguments[0] || {}))
      },
      update: Prototype.emptyFunction
    }), Effect.Opacity = Class.create(Effect.Base, {
      initialize: function (e) {
        if (this.element = $(e), !this.element) throw Effect._elementDoesNotExistError;
        Prototype.Browser.IE && !this.element.currentStyle.hasLayout && this.element.setStyle({
          zoom: 1
        });
        var t = Object.extend({
          from: this.element.getOpacity() || 0,
          to: 1
        }, arguments[1] || {});
        this.start(t)
      },
      update: function (e) {
        this.element.setOpacity(e)
      }
    }), Effect.Move = Class.create(Effect.Base, {
      initialize: function (e) {
        if (this.element = $(e), !this.element) throw Effect._elementDoesNotExistError;
        var t = Object.extend({
          x: 0,
          y: 0,
          mode: "relative"
        }, arguments[1] || {});
        this.start(t)
      },
      setup: function () {
        this.element.makePositioned(), this.originalLeft = parseFloat(this.element.getStyle("left") || "0"), this.originalTop = parseFloat(this.element.getStyle("top") || "0"), "absolute" == this.options.mode && (this.options.x = this.options.x - this.originalLeft, this.options.y = this.options.y - this.originalTop)
      },
      update: function (e) {
        this.element.setStyle({
          left: (this.options.x * e + this.originalLeft).round() + "px",
          top: (this.options.y * e + this.originalTop).round() + "px"
        })
      }
    }), Effect.MoveBy = function (e, t, n) {
      return new Effect.Move(e, Object.extend({
        x: n,
        y: t
      }, arguments[3] || {}))
    }, Effect.Scale = Class.create(Effect.Base, {
      initialize: function (e, t) {
        if (this.element = $(e), !this.element) throw Effect._elementDoesNotExistError;
        var n = Object.extend({
          scaleX: !0,
          scaleY: !0,
          scaleContent: !0,
          scaleFromCenter: !1,
          scaleMode: "box",
          scaleFrom: 100,
          scaleTo: t
        }, arguments[2] || {});
        this.start(n)
      },
      setup: function () {
        this.restoreAfterFinish = this.options.restoreAfterFinish || !1, this.elementPositioning = this.element.getStyle("position"), this.originalStyle = {}, ["top", "left", "width", "height", "fontSize"].each(function (e) {
          this.originalStyle[e] = this.element.style[e]
        }.bind(this)), this.originalTop = this.element.offsetTop, this.originalLeft = this.element.offsetLeft;
        var e = this.element.getStyle("font-size") || "100%";
        ["em", "px", "%", "pt"].each(function (t) {
          e.indexOf(t) > 0 && (this.fontSize = parseFloat(e), this.fontSizeType = t)
        }.bind(this)), this.factor = (this.options.scaleTo - this.options.scaleFrom) / 100, this.dims = null, "box" == this.options.scaleMode && (this.dims = [this.element.offsetHeight, this.element.offsetWidth]), /^content/.test(this.options.scaleMode) && (this.dims = [this.element.scrollHeight, this.element.scrollWidth]), this.dims || (this.dims = [this.options.scaleMode.originalHeight, this.options.scaleMode.originalWidth])
      },
      update: function (e) {
        var t = this.options.scaleFrom / 100 + this.factor * e;
        this.options.scaleContent && this.fontSize && this.element.setStyle({
          fontSize: this.fontSize * t + this.fontSizeType
        }), this.setDimensions(this.dims[0] * t, this.dims[1] * t)
      },
      finish: function () {
        this.restoreAfterFinish && this.element.setStyle(this.originalStyle)
      },
      setDimensions: function (e, t) {
        var n = {};
        if (this.options.scaleX && (n.width = t.round() + "px"), this.options.scaleY && (n.height = e.round() + "px"), this.options.scaleFromCenter) {
          var r = (e - this.dims[0]) / 2,
            i = (t - this.dims[1]) / 2;
          "absolute" == this.elementPositioning ? (this.options.scaleY && (n.top = this.originalTop - r + "px"), this.options.scaleX && (n.left = this.originalLeft - i + "px")) : (this.options.scaleY && (n.top = -r + "px"), this.options.scaleX && (n.left = -i + "px"))
        }
        this.element.setStyle(n)
      }
    }), Effect.Highlight = Class.create(Effect.Base, {
      initialize: function (e) {
        if (this.element = $(e), !this.element) throw Effect._elementDoesNotExistError;
        var t = Object.extend({
          startcolor: "#ffff99"
        }, arguments[1] || {});
        this.start(t)
      },
      setup: function () {
        return "none" == this.element.getStyle("display") ? void this.cancel() : (this.oldStyle = {}, this.options.keepBackgroundImage || (this.oldStyle.backgroundImage = this.element.getStyle("background-image"), this.element.setStyle({
          backgroundImage: "none"
        })), this.options.endcolor || (this.options.endcolor = this.element.getStyle("background-color").parseColor("#ffffff")), this.options.restorecolor || (this.options.restorecolor = this.element.getStyle("background-color")), this._base = $R(0, 2).map(function (e) {
          return parseInt(this.options.startcolor.slice(2 * e + 1, 2 * e + 3), 16)
        }.bind(this)), void(this._delta = $R(0, 2).map(function (e) {
          return parseInt(this.options.endcolor.slice(2 * e + 1, 2 * e + 3), 16) - this._base[e]
        }.bind(this))))
      },
      update: function (e) {
        this.element.setStyle({
          backgroundColor: $R(0, 2).inject("#", function (t, n, r) {
            return t + (this._base[r] + this._delta[r] * e).round().toColorPart()
          }.bind(this))
        })
      },
      finish: function () {
        this.element.setStyle(Object.extend(this.oldStyle, {
          backgroundColor: this.options.restorecolor
        }))
      }
    }), Effect.ScrollTo = function (e) {
      var t = arguments[1] || {},
        n = document.viewport.getScrollOffsets(),
        r = $(e).cumulativeOffset();
      return t.offset && (r[1] += t.offset), new Effect.Tween(null, n.top, r[1], t, function (e) {
        scrollTo(n.left, e.round())
      })
    }, Effect.Fade = function (e) {
      e = $(e);
      var t = e.getInlineOpacity(),
        n = Object.extend({
          from: e.getOpacity() || 1,
          to: 0,
          afterFinishInternal: function (e) {
            0 == e.options.to && e.element.hide().setStyle({
              opacity: t
            })
          }
        }, arguments[1] || {});
      return new Effect.Opacity(e, n)
    }, Effect.Appear = function (e) {
      e = $(e);
      var t = Object.extend({
        from: "none" == e.getStyle("display") ? 0 : e.getOpacity() || 0,
        to: 1,
        afterFinishInternal: function (e) {
          e.element.forceRerendering()
        },
        beforeSetup: function (e) {
          e.element.setOpacity(e.options.from).show()
        }
      }, arguments[1] || {});
      return new Effect.Opacity(e, t)
    }, Effect.Puff = function (e) {
      e = $(e);
      var t = {
        opacity: e.getInlineOpacity(),
        position: e.getStyle("position"),
        top: e.style.top,
        left: e.style.left,
        width: e.style.width,
        height: e.style.height
      };
      return new Effect.Parallel([new Effect.Scale(e, 200, {
        sync: !0,
        scaleFromCenter: !0,
        scaleContent: !0,
        restoreAfterFinish: !0
      }), new Effect.Opacity(e, {
        sync: !0,
        to: 0
      })], Object.extend({
        duration: 1,
        beforeSetupInternal: function (e) {
          Position.absolutize(e.effects[0].element)
        },
        afterFinishInternal: function (e) {
          e.effects[0].element.hide().setStyle(t)
        }
      }, arguments[1] || {}))
    }, Effect.BlindUp = function (e) {
      return e = $(e), e.makeClipping(), new Effect.Scale(e, 0, Object.extend({
        scaleContent: !1,
        scaleX: !1,
        restoreAfterFinish: !0,
        afterFinishInternal: function (e) {
          e.element.hide().undoClipping()
        }
      }, arguments[1] || {}))
    }, Effect.BlindDown = function (e) {
      e = $(e);
      var t = e.getDimensions();
      return new Effect.Scale(e, 100, Object.extend({
        scaleContent: !1,
        scaleX: !1,
        scaleFrom: 0,
        scaleMode: {
          originalHeight: t.height,
          originalWidth: t.width
        },
        restoreAfterFinish: !0,
        afterSetup: function (e) {
          e.element.makeClipping().setStyle({
            height: "0px"
          }).show()
        },
        afterFinishInternal: function (e) {
          e.element.undoClipping()
        }
      }, arguments[1] || {}))
    }, Effect.SwitchOff = function (e) {
      e = $(e);
      var t = e.getInlineOpacity();
      return new Effect.Appear(e, Object.extend({
        duration: .4,
        from: 0,
        transition: Effect.Transitions.flicker,
        afterFinishInternal: function (e) {
          new Effect.Scale(e.element, 1, {
            duration: .3,
            scaleFromCenter: !0,
            scaleX: !1,
            scaleContent: !1,
            restoreAfterFinish: !0,
            beforeSetup: function (e) {
              e.element.makePositioned().makeClipping()
            },
            afterFinishInternal: function (e) {
              e.element.hide().undoClipping().undoPositioned().setStyle({
                opacity: t
              })
            }
          })
        }
      }, arguments[1] || {}))
    }, Effect.DropOut = function (e) {
      e = $(e);
      var t = {
        top: e.getStyle("top"),
        left: e.getStyle("left"),
        opacity: e.getInlineOpacity()
      };
      return new Effect.Parallel([new Effect.Move(e, {
        x: 0,
        y: 100,
        sync: !0
      }), new Effect.Opacity(e, {
        sync: !0,
        to: 0
      })], Object.extend({
        duration: .5,
        beforeSetup: function (e) {
          e.effects[0].element.makePositioned()
        },
        afterFinishInternal: function (e) {
          e.effects[0].element.hide().undoPositioned().setStyle(t)
        }
      }, arguments[1] || {}))
    }, Effect.Shake = function (e) {
      e = $(e);
      var t = Object.extend({
          distance: 20,
          duration: .5
        }, arguments[1] || {}),
        n = parseFloat(t.distance),
        r = parseFloat(t.duration) / 10,
        i = {
          top: e.getStyle("top"),
          left: e.getStyle("left")
        };
      return new Effect.Move(e, {
        x: n,
        y: 0,
        duration: r,
        afterFinishInternal: function (e) {
          new Effect.Move(e.element, {
            x: 2 * -n,
            y: 0,
            duration: 2 * r,
            afterFinishInternal: function (e) {
              new Effect.Move(e.element, {
                x: 2 * n,
                y: 0,
                duration: 2 * r,
                afterFinishInternal: function (e) {
                  new Effect.Move(e.element, {
                    x: 2 * -n,
                    y: 0,
                    duration: 2 * r,
                    afterFinishInternal: function (e) {
                      new Effect.Move(e.element, {
                        x: 2 * n,
                        y: 0,
                        duration: 2 * r,
                        afterFinishInternal: function (e) {
                          new Effect.Move(e.element, {
                            x: -n,
                            y: 0,
                            duration: r,
                            afterFinishInternal: function (e) {
                              e.element.undoPositioned().setStyle(i)
                            }
                          })
                        }
                      })
                    }
                  })
                }
              })
            }
          })
        }
      })
    }, Effect.SlideDown = function (e) {
      e = $(e).cleanWhitespace();
      var t = e.down().getStyle("bottom"),
        n = e.getDimensions();
      return new Effect.Scale(e, 100, Object.extend({
        scaleContent: !1,
        scaleX: !1,
        scaleFrom: window.opera ? 0 : 1,
        scaleMode: {
          originalHeight: n.height,
          originalWidth: n.width
        },
        restoreAfterFinish: !0,
        afterSetup: function (e) {
          e.element.makePositioned(), e.element.down().makePositioned(), window.opera && e.element.setStyle({
            top: ""
          }), e.element.makeClipping().setStyle({
            height: "0px"
          }).show()
        },
        afterUpdateInternal: function (e) {
          e.element.down().setStyle({
            bottom: e.dims[0] - e.element.clientHeight + "px"
          })
        },
        afterFinishInternal: function (e) {
          e.element.undoClipping().undoPositioned(), e.element.down().undoPositioned().setStyle({
            bottom: t
          })
        }
      }, arguments[1] || {}))
    }, Effect.SlideUp = function (e) {
      e = $(e).cleanWhitespace();
      var t = e.down().getStyle("bottom"),
        n = e.getDimensions();
      return new Effect.Scale(e, window.opera ? 0 : 1, Object.extend({
        scaleContent: !1,
        scaleX: !1,
        scaleMode: "box",
        scaleFrom: 100,
        scaleMode: {
          originalHeight: n.height,
          originalWidth: n.width
        },
        restoreAfterFinish: !0,
        afterSetup: function (e) {
          e.element.makePositioned(), e.element.down().makePositioned(), window.opera && e.element.setStyle({
            top: ""
          }), e.element.makeClipping().show()
        },
        afterUpdateInternal: function (e) {
          e.element.down().setStyle({
            bottom: e.dims[0] - e.element.clientHeight + "px"
          })
        },
        afterFinishInternal: function (e) {
          e.element.hide().undoClipping().undoPositioned(), e.element.down().undoPositioned().setStyle({
            bottom: t
          })
        }
      }, arguments[1] || {}))
    }, Effect.Squish = function (e) {
      return new Effect.Scale(e, window.opera ? 1 : 0, {
        restoreAfterFinish: !0,
        beforeSetup: function (e) {
          e.element.makeClipping()
        },
        afterFinishInternal: function (e) {
          e.element.hide().undoClipping()
        }
      })
    }, Effect.Grow = function (e) {
      e = $(e);
      var t, n, r, i, o = Object.extend({
          direction: "center",
          moveTransition: Effect.Transitions.sinoidal,
          scaleTransition: Effect.Transitions.sinoidal,
          opacityTransition: Effect.Transitions.full
        }, arguments[1] || {}),
        s = {
          top: e.style.top,
          left: e.style.left,
          height: e.style.height,
          width: e.style.width,
          opacity: e.getInlineOpacity()
        },
        a = e.getDimensions();
      switch (o.direction) {
        case "top-left":
          t = n = r = i = 0;
          break;
        case "top-right":
          t = a.width, n = i = 0, r = -a.width;
          break;
        case "bottom-left":
          t = r = 0, n = a.height, i = -a.height;
          break;
        case "bottom-right":
          t = a.width, n = a.height, r = -a.width, i = -a.height;
          break;
        case "center":
          t = a.width / 2, n = a.height / 2, r = -a.width / 2, i = -a.height / 2
      }
      return new Effect.Move(e, {
        x: t,
        y: n,
        duration: .01,
        beforeSetup: function (e) {
          e.element.hide().makeClipping().makePositioned()
        },
        afterFinishInternal: function (e) {
          new Effect.Parallel([new Effect.Opacity(e.element, {
            sync: !0,
            to: 1,
            from: 0,
            transition: o.opacityTransition
          }), new Effect.Move(e.element, {
            x: r,
            y: i,
            sync: !0,
            transition: o.moveTransition
          }), new Effect.Scale(e.element, 100, {
            scaleMode: {
              originalHeight: a.height,
              originalWidth: a.width
            },
            sync: !0,
            scaleFrom: window.opera ? 1 : 0,
            transition: o.scaleTransition,
            restoreAfterFinish: !0
          })], Object.extend({
            beforeSetup: function (e) {
              e.effects[0].element.setStyle({
                height: "0px"
              }).show()
            },
            afterFinishInternal: function (e) {
              e.effects[0].element.undoClipping().undoPositioned().setStyle(s)
            }
          }, o))
        }
      })
    }, Effect.Shrink = function (e) {
      e = $(e);
      var t, n, r = Object.extend({
          direction: "center",
          moveTransition: Effect.Transitions.sinoidal,
          scaleTransition: Effect.Transitions.sinoidal,
          opacityTransition: Effect.Transitions.none
        }, arguments[1] || {}),
        i = {
          top: e.style.top,
          left: e.style.left,
          height: e.style.height,
          width: e.style.width,
          opacity: e.getInlineOpacity()
        },
        o = e.getDimensions();
      switch (r.direction) {
        case "top-left":
          t = n = 0;
          break;
        case "top-right":
          t = o.width, n = 0;
          break;
        case "bottom-left":
          t = 0, n = o.height;
          break;
        case "bottom-right":
          t = o.width, n = o.height;
          break;
        case "center":
          t = o.width / 2, n = o.height / 2
      }
      return new Effect.Parallel([new Effect.Opacity(e, {
        sync: !0,
        to: 0,
        from: 1,
        transition: r.opacityTransition
      }), new Effect.Scale(e, window.opera ? 1 : 0, {
        sync: !0,
        transition: r.scaleTransition,
        restoreAfterFinish: !0
      }), new Effect.Move(e, {
        x: t,
        y: n,
        sync: !0,
        transition: r.moveTransition
      })], Object.extend({
        beforeStartInternal: function (e) {
          e.effects[0].element.makePositioned().makeClipping()
        },
        afterFinishInternal: function (e) {
          e.effects[0].element.hide().undoClipping().undoPositioned().setStyle(i)
        }
      }, r))
    }, Effect.Pulsate = function (e) {
      e = $(e);
      var t = arguments[1] || {},
        n = e.getInlineOpacity(),
        r = t.transition || Effect.Transitions.linear,
        i = function (e) {
          return 1 - r(-Math.cos(e * (t.pulses || 5) * 2 * Math.PI) / 2 + .5)
        };
      return new Effect.Opacity(e, Object.extend(Object.extend({
        duration: 2,
        from: 0,
        afterFinishInternal: function (e) {
          e.element.setStyle({
            opacity: n
          })
        }
      }, t), {
        transition: i
      }))
    }, Effect.Fold = function (e) {
      e = $(e);
      var t = {
        top: e.style.top,
        left: e.style.left,
        width: e.style.width,
        height: e.style.height
      };
      return e.makeClipping(), new Effect.Scale(e, 5, Object.extend({
        scaleContent: !1,
        scaleX: !1,
        afterFinishInternal: function () {
          new Effect.Scale(e, 1, {
            scaleContent: !1,
            scaleY: !1,
            afterFinishInternal: function (e) {
              e.element.hide().undoClipping().setStyle(t)
            }
          })
        }
      }, arguments[1] || {}))
    }, Effect.Morph = Class.create(Effect.Base, {
      initialize: function (e) {
        if (this.element = $(e), !this.element) throw Effect._elementDoesNotExistError;
        var t = Object.extend({
          style: {}
        }, arguments[1] || {});
        if (Object.isString(t.style))
          if (t.style.include(":")) this.style = t.style.parseStyle();
          else {
            this.element.addClassName(t.style), this.style = $H(this.element.getStyles()), this.element.removeClassName(t.style);
            var n = this.element.getStyles();
            this.style = this.style.reject(function (e) {
              return e.value == n[e.key]
            }), t.afterFinishInternal = function (e) {
              e.element.addClassName(e.options.style), e.transforms.each(function (t) {
                e.element.style[t.style] = ""
              })
            }
          }
        else this.style = $H(t.style);
        this.start(t)
      },
      setup: function () {
        function e(e) {
          return (!e || ["rgba(0, 0, 0, 0)", "transparent"].include(e)) && (e = "#ffffff"), e = e.parseColor(), $R(0, 2).map(function (t) {
            return parseInt(e.slice(2 * t + 1, 2 * t + 3), 16)
          })
        }
        this.transforms = this.style.map(function (t) {
          var n = t[0],
            r = t[1],
            i = null;
          if ("#zzzzzz" != r.parseColor("#zzzzzz")) r = r.parseColor(), i = "color";
          else if ("opacity" == n) r = parseFloat(r), Prototype.Browser.IE && !this.element.currentStyle.hasLayout && this.element.setStyle({
            zoom: 1
          });
          else if (Element.CSS_LENGTH.test(r)) {
            var o = r.match(/^([\+\-]?[0-9\.]+)(.*)$/);
            r = parseFloat(o[1]), i = 3 == o.length ? o[2] : null
          }
          var s = this.element.getStyle(n);
          return {
            style: n.camelize(),
            originalValue: "color" == i ? e(s) : parseFloat(s || 0),
            targetValue: "color" == i ? e(r) : r,
            unit: i
          }
        }.bind(this)).reject(function (e) {
          return e.originalValue == e.targetValue || "color" != e.unit && (isNaN(e.originalValue) || isNaN(e.targetValue))
        })
      },
      update: function (e) {
        for (var t, n = {}, r = this.transforms.length; r--;) n[(t = this.transforms[r]).style] = "color" == t.unit ? "#" + Math.round(t.originalValue[0] + (t.targetValue[0] - t.originalValue[0]) * e).toColorPart() + Math.round(t.originalValue[1] + (t.targetValue[1] - t.originalValue[1]) * e).toColorPart() + Math.round(t.originalValue[2] + (t.targetValue[2] - t.originalValue[2]) * e).toColorPart() : (t.originalValue + (t.targetValue - t.originalValue) * e).toFixed(3) + (null === t.unit ? "" : t.unit);
        this.element.setStyle(n, !0)
      }
    }), Effect.Transform = Class.create({
      initialize: function (e) {
        this.tracks = [], this.options = arguments[1] || {}, this.addTracks(e)
      },
      addTracks: function (e) {
        return e.each(function (e) {
          e = $H(e);
          var t = e.values().first();
          this.tracks.push($H({
            ids: e.keys().first(),
            effect: Effect.Morph,
            options: {
              style: t
            }
          }))
        }.bind(this)), this
      },
      play: function () {
        return new Effect.Parallel(this.tracks.map(function (e) {
          var t = e.get("ids"),
            n = e.get("effect"),
            r = e.get("options"),
            i = [$(t) || $$(t)].flatten();
          return i.map(function (e) {
            return new n(e, Object.extend({
              sync: !0
            }, r))
          })
        }).flatten(), this.options)
      }
    }), Element.CSS_PROPERTIES = $w("backgroundColor backgroundPosition borderBottomColor borderBottomStyle borderBottomWidth borderLeftColor borderLeftStyle borderLeftWidth borderRightColor borderRightStyle borderRightWidth borderSpacing borderTopColor borderTopStyle borderTopWidth bottom clip color fontSize fontWeight height left letterSpacing lineHeight marginBottom marginLeft marginRight marginTop markerOffset maxHeight maxWidth minHeight minWidth opacity outlineColor outlineOffset outlineWidth paddingBottom paddingLeft paddingRight paddingTop right textIndent top width wordSpacing zIndex"), Element.CSS_LENGTH = /^(([\+\-]?[0-9\.]+)(em|ex|px|in|cm|mm|pt|pc|\%))|0$/, String.__parseStyleElement = document.createElement("div"), String.prototype.parseStyle = function () {
      var e, t = $H();
      return Prototype.Browser.WebKit ? e = new Element("div", {
        style: this
      }).style : (String.__parseStyleElement.innerHTML = '<div style="' + this + '"></div>', e = String.__parseStyleElement.childNodes[0].style), Element.CSS_PROPERTIES.each(function (n) {
        e[n] && t.set(n, e[n])
      }), Prototype.Browser.IE && this.include("opacity") && t.set("opacity", this.match(/opacity:\s*((?:0|1)?(?:\.\d*)?)/)[1]), t
    }, Element.getStyles = document.defaultView && document.defaultView.getComputedStyle ? function (e) {
      var t = document.defaultView.getComputedStyle($(e), null);
      return Element.CSS_PROPERTIES.inject({}, function (e, n) {
        return e[n] = t[n], e
      })
    } : function (e) {
      e = $(e);
      var t, n = e.currentStyle;
      return t = Element.CSS_PROPERTIES.inject({}, function (e, t) {
        return e[t] = n[t], e
      }), t.opacity || (t.opacity = e.getOpacity()), t
    }, Effect.Methods = {
      morph: function (e, t) {
        return e = $(e), new Effect.Morph(e, Object.extend({
          style: t
        }, arguments[2] || {})), e
      },
      visualEffect: function (e, t, n) {
        e = $(e);
        var r = t.dasherize().camelize(),
          i = r.charAt(0).toUpperCase() + r.substring(1);
        return new Effect[i](e, n), e
      },
      highlight: function (e, t) {
        return e = $(e), new Effect.Highlight(e, t), e
      }
    }, $w("fade appear grow shrink fold blindUp blindDown slideUp slideDown pulsate shake puff squish switchOff dropOut").each(function (e) {
      Effect.Methods[e] = function (t, n) {
        return t = $(t), Effect[e.charAt(0).toUpperCase() + e.substring(1)](t, n), t
      }
    }), $w("getInlineOpacity forceRerendering setContentZoom collectTextNodes collectTextNodesIgnoreClass getStyles").each(function (e) {
      Effect.Methods[e] = Element[e]
    }), Element.addMethods(Effect.Methods),
    function () {
      var e, t, n, r, i, o, s, a, l, u, c, f, d, h, p, m, g, v, y, b, E, w, S, O, x, T, C, N, A, _, j, $, P, k, M, F, L, I, R, H, D, B, z, U, V, W, J, q, X, Y, G, K, Q, Z = [].indexOf || function (e) {
          for (var t = 0, n = this.length; n > t; t++)
            if (t in this && this[t] === e) return t;
          return -1
        },
        et = {}.hasOwnProperty,
        tt = function (e, t) {
          function n() {
            this.constructor = e
          }
          for (var r in t) et.call(t, r) && (e[r] = t[r]);
          return n.prototype = t.prototype, e.prototype = new n, e.__super__ = t.prototype, e
        },
        nt = [].slice;
      $ = {}, d = 10, q = !1, v = null, _ = null, I = null, g = null, K = null, r = {
        BEFORE_CHANGE: "page:before-change",
        FETCH: "page:fetch",
        RECEIVE: "page:receive",
        CHANGE: "page:change",
        UPDATE: "page:update",
        LOAD: "page:load",
        RESTORE: "page:restore",
        BEFORE_UNLOAD: "page:before-unload",
        EXPIRE: "page:expire"
      }, w = function (e) {
        var t;
        return e = new n(e), z(), f(), q && (t = X(e.absolute)) ? (S(t), O(e)) : O(e, W)
      }, X = function (e) {
        var t;
        return t = $[e], t && !t.transitionCacheDisabled ? t : void 0
      }, y = function (e) {
        return null == e && (e = !0), q = e
      }, O = function (e, t) {
        return null == t && (t = function () {
          return function () {}
        }(this)), Y(r.FETCH, {
          url: e.absolute
        }), null != K && K.abort(), K = new XMLHttpRequest, K.open("GET", e.withoutHashForIE10compatibility(), !0), K.setRequestHeader("Accept", "text/html, application/xhtml+xml, application/xml"), K.setRequestHeader("X-XHR-Referer", I), K.onload = function () {
          var n;
          return Y(r.RECEIVE, {
            url: e.absolute
          }), (n = F()) ? (R(e), h.apply(null, E(n)), j(), H(), t(), Y(r.LOAD)) : document.location.href = e.absolute
        }, K.onloadend = function () {
          return K = null
        }, K.onerror = function () {
          return document.location.href = e.absolute
        }, K.send()
      }, S = function (e) {
        return null != K && K.abort(), h(e.title, e.body), L(e), Y(r.RESTORE)
      }, f = function () {
        var e;
        return e = new n(v.url), $[e.absolute] = {
          url: e.relative,
          body: document.body,
          title: document.title,
          positionY: window.pageYOffset,
          positionX: window.pageXOffset,
          cachedAt: (new Date).getTime(),
          transitionCacheDisabled: null != document.querySelector("[data-no-transition-cache]")
        }, m(d)
      }, k = function (e) {
        return null == e && (e = d), /^[\d]+$/.test(e) ? d = parseInt(e) : void 0
      }, m = function (e) {
        var t, n, i, o, s, a;
        for (i = Object.keys($), t = i.map(function (e) {
            return $[e].cachedAt
          }).sort(function (e, t) {
            return t - e
          }), a = [], o = 0, s = i.length; s > o; o++) n = i[o], $[n].cachedAt <= t[e] && (Y(r.EXPIRE, $[n]), a.push(delete $[n]));
        return a
      }, h = function (t, n, i, o) {
        return Y(r.BEFORE_UNLOAD), document.title = t, document.documentElement.replaceChild(n, document.body), null != i && e.update(i), J(), o && b(), v = window.history.state, Y(r.CHANGE), Y(r.UPDATE)
      }, b = function () {
        var e, t, n, r, i, o, s, a, l, u, c, f;
        for (o = Array.prototype.slice.call(document.body.querySelectorAll('script:not([data-turbolinks-eval="false"])')), s = 0, l = o.length; l > s; s++)
          if (i = o[s], "" === (c = i.type) || "text/javascript" === c) {
            for (t = document.createElement("script"), f = i.attributes, a = 0, u = f.length; u > a; a++) e = f[a], t.setAttribute(e.name, e.value);
            i.hasAttribute("async") || (t.async = !1), t.appendChild(document.createTextNode(i.innerHTML)), r = i.parentNode, n = i.nextSibling, r.removeChild(i), r.insertBefore(t, n)
          }
      }, U = function (e) {
        return e.innerHTML = e.innerHTML.replace(/<noscript[\S\s]*?<\/noscript>/gi, ""), e
      }, J = function () {
        var e, t;
        return e = (t = document.querySelectorAll("input[autofocus], textarea[autofocus]"))[t.length - 1], e && document.activeElement !== e ? e.focus() : void 0
      }, R = function (e) {
        return (e = new n(e)).absolute !== I ? window.history.pushState({
          turbolinks: !0,
          url: e.absolute
        }, "", e.absolute) : void 0
      }, H = function () {
        var e, t;
        return (e = K.getResponseHeader("X-XHR-Redirected-To")) ? (e = new n(e), t = e.hasNoHash() ? document.location.hash : "", window.history.replaceState(v, "", e.href + t)) : void 0
      }, z = function () {
        return I = document.location.href
      }, B = function () {
        return window.history.replaceState({
          turbolinks: !0,
          url: document.location.href
        }, "", document.location.href)
      }, D = function () {
        return v = window.history.state
      }, j = function () {
        var e;
        return navigator.userAgent.match(/Firefox/) && !(e = new n).hasNoHash() ? (window.history.replaceState(v, "", e.withoutHash()), document.location.hash = e.hash) : void 0
      }, L = function (e) {
        return window.scrollTo(e.positionX, e.positionY)
      }, W = function () {
        return document.location.hash ? document.location.href = document.location.href : window.scrollTo(0, 0)
      }, p = function (e) {
        var t, n, r;
        if (null == e || "object" != typeof e) return e;
        t = new e.constructor;
        for (n in e) r = e[n], t[n] = p(r);
        return t
      }, M = function (e) {
        var t, n;
        return t = (null != (n = document.cookie.match(new RegExp(e + "=(\\w+)"))) ? n[1].toUpperCase() : void 0) || "", document.cookie = e + "=; expires=Thu, 01-Jan-70 00:00:01 GMT; path=/", t
      }, Y = function (e, t) {
        var n;
        return "undefined" != typeof Prototype && Event.fire(document, e, t, !0), n = document.createEvent("Events"), t && (n.data = t), n.initEvent(e, !0, !0), document.dispatchEvent(n)
      }, P = function (e) {
        return !Y(r.BEFORE_CHANGE, {
          url: e
        })
      }, F = function () {
        var e, t, n, r, i, o;
        return t = function () {
          var e;
          return 400 <= (e = K.status) && 600 > e
        }, o = function () {
          var e;
          return null != (e = K.getResponseHeader("Content-Type")) && e.match(/^(?:text\/html|application\/xhtml\+xml|application\/xml)(?:;|$)/)
        }, r = function (e) {
          var t, n, r, i, o;
          for (i = e.querySelector("head").childNodes, o = [], n = 0, r = i.length; r > n; n++) t = i[n], null != ("function" == typeof t.getAttribute ? t.getAttribute("data-turbolinks-track") : void 0) && o.push(t.getAttribute("src") || t.getAttribute("href"));
          return o
        }, e = function (e) {
          var t;
          return _ || (_ = r(document)), t = r(e), t.length !== _.length || i(t, _).length !== _.length
        }, i = function (e, t) {
          var n, r, i, o, s;
          for (e.length > t.length && (o = [t, e], e = o[0], t = o[1]), s = [], r = 0, i = e.length; i > r; r++) n = e[r], Z.call(t, n) >= 0 && s.push(n);
          return s
        }, !t() && o() && (n = g(K.responseText), n && !e(n)) ? n : void 0
      }, E = function (t) {
        var n;
        return n = t.querySelector("title"), [null != n ? n.textContent : void 0, U(t.querySelector("body")), e.get(t).token, "runScripts"]
      }, e = {
        get: function (e) {
          var t;
          return null == e && (e = document), {
            node: t = e.querySelector('meta[name="csrf-token"]'),
            token: null != t && "function" == typeof t.getAttribute ? t.getAttribute("content") : void 0
          }
        },
        update: function (e) {
          var t;
          return t = this.get(), null != t.token && null != e && t.token !== e ? t.node.setAttribute("content", e) : void 0
        }
      }, o = function () {
        var e, t, n, r, i, o, s, a, l, u;
        r = function (e) {
          return (new DOMParser).parseFromString(e, "text/html")
        }, t = function (e) {
          var t;
          return t = document.implementation.createHTMLDocument(""), t.documentElement.innerHTML = e, t
        }, i = function (e) {
          var t;
          return t = document.implementation.createHTMLDocument(""), t.open("replace"), t.write(e), t.close(), t
        }, n = function (e) {
          var t, n, r, i, o, s;
          return r = (null != (o = e.match(/<head[^>]*>([\s\S.]*)<\/head>/i)) ? o[0] : void 0) || "<head></head>", t = (null != (s = e.match(/<body[^>]*>([\s\S.]*)<\/body>/i)) ? s[0] : void 0) || "<body></body>", i = document.createElement("html"), i.innerHTML = r + t, n = document.createDocumentFragment(), n.appendChild(i), n
        }, e = function (e) {
          var t, r, o;
          return t = function (e, t) {
            return {
              passes: t(),
              fallback: e
            }
          }, o = t(i, function () {
            return function () {
              var t, n;
              return 1 === (null != (t = e("<html><body><p>test")) && null != (n = t.body) ? n.childNodes.length : void 0)
            }
          }(this)), r = t(n, function () {
            return function () {
              var t, n;
              return 2 === (null != (t = e("<html><body><form></form><div></div></body></html>")) && null != (n = t.body) ? n.childNodes.length : void 0)
            }
          }(this)), [o, r]
        };
        try {
          if (window.DOMParser) return s = e(r), r
        } catch (c) {
          return a = c, s = e(t), t
        } finally {
          for (l = 0, u = s.length; u > l; l++)
            if (o = s[l], !o.passes) return o.fallback
        }
      }, n = function () {
        function e(t) {
          return this.original = null != t ? t : document.location.href, this.original.constructor === e ? this.original : void this._parse()
        }
        return e.prototype.withoutHash = function () {
          return this.href.replace(this.hash, "").replace("#", "")
        }, e.prototype.withoutHashForIE10compatibility = function () {
          return this.withoutHash()
        }, e.prototype.hasNoHash = function () {
          return 0 === this.hash.length
        }, e.prototype._parse = function () {
          var e;
          return (null != this.link ? this.link : this.link = document.createElement("a")).href = this.original, e = this.link, this.href = e.href, this.protocol = e.protocol, this.host = e.host, this.hostname = e.hostname, this.port = e.port, this.pathname = e.pathname, this.search = e.search, this.hash = e.hash, this.origin = [this.protocol, "//", this.hostname].join(""), 0 !== this.port.length && (this.origin += ":" + this.port), this.relative = [this.pathname, this.search, this.hash].join(""), this.absolute = this.href
        }, e
      }(), i = function (e) {
        function t(e) {
          return this.link = e, this.link.constructor === t ? this.link : (this.original = this.link.href, this.originalElement = this.link, this.link = this.link.cloneNode(!1), void t.__super__.constructor.apply(this, arguments))
        }
        return tt(t, e), t.HTML_EXTENSIONS = ["html"], t.allowExtensions = function () {
          var e, n, r, i;
          for (n = 1 <= arguments.length ? nt.call(arguments, 0) : [], r = 0, i = n.length; i > r; r++) e = n[r], t.HTML_EXTENSIONS.push(e);
          return t.HTML_EXTENSIONS
        }, t.prototype.shouldIgnore = function () {
          return this._crossOrigin() || this._anchored() || this._nonHtml() || this._optOut() || this._target()
        }, t.prototype._crossOrigin = function () {
          return this.origin !== (new n).origin
        }, t.prototype._anchored = function () {
          return (this.hash.length > 0 || "#" === this.href.charAt(this.href.length - 1)) && this.withoutHash() === (new n).withoutHash()
        }, t.prototype._nonHtml = function () {
          return this.pathname.match(/\.[a-z]+$/g) && !this.pathname.match(new RegExp("\\.(?:" + t.HTML_EXTENSIONS.join("|") + ")?$", "g"))
        }, t.prototype._optOut = function () {
          var e, t;
          for (t = this.originalElement; !e && t !== document;) e = null != t.getAttribute("data-no-turbolink"), t = t.parentNode;
          return e
        }, t.prototype._target = function () {
          return 0 !== this.link.target.length
        }, t
      }(n), t = function () {
        function e(e) {
          this.event = e, this.event.defaultPrevented || (this._extractLink(), this._validForTurbolinks() && (P(this.link.absolute) || G(this.link.href), this.event.preventDefault()))
        }
        return e.installHandlerLast = function (t) {
          return t.defaultPrevented ? void 0 : (document.removeEventListener("click", e.handle, !1), document.addEventListener("click", e.handle, !1))
        }, e.handle = function (t) {
          return new e(t)
        }, e.prototype._extractLink = function () {
          var e;
          for (e = this.event.target; e.parentNode && "A" !== e.nodeName;) e = e.parentNode;
          return "A" === e.nodeName && 0 !== e.href.length ? this.link = new i(e) : void 0
        }, e.prototype._validForTurbolinks = function () {
          return null != this.link && !(this.link.shouldIgnore() || this._nonStandardClick())
        }, e.prototype._nonStandardClick = function () {
          return this.event.which > 1 || this.event.metaKey || this.event.ctrlKey || this.event.shiftKey || this.event.altKey
        }, e
      }(), c = function (e) {
        return setTimeout(e, 500)
      }, C = function () {
        return document.addEventListener("DOMContentLoaded", function () {
          return Y(r.CHANGE), Y(r.UPDATE)
        }, !0)
      }, A = function () {
        return "undefined" != typeof jQuery ? jQuery(document).on("ajaxSuccess", function (e, t) {
          return jQuery.trim(t.responseText) ? Y(r.UPDATE) : void 0
        }) : void 0
      }, N = function (e) {
        var t, r;
        return (null != (r = e.state) ? r.turbolinks : void 0) ? (t = $[new n(e.state.url).absolute]) ? (f(), S(t)) : G(e.target.location.href) : void 0
      }, T = function () {
        return B(), D(), g = o(), document.addEventListener("click", t.installHandlerLast, !0), window.addEventListener("hashchange", function () {
          return B(), D()
        }, !1), c(function () {
          return window.addEventListener("popstate", N, !1)
        })
      }, x = void 0 !== window.history.state || navigator.userAgent.match(/Firefox\/2[6|7]/), l = window.history && window.history.pushState && window.history.replaceState && x, s = !navigator.userAgent.match(/CriOS\//), V = "GET" === (Q = M("request_method")) || "" === Q, u = l && s && V, a = document.addEventListener && document.createEvent, a && (C(), A()), u ? (G = w, T()) : G = function (e) {
        return document.location.href = e
      }, this.Turbolinks = {
        visit: G,
        pagesCached: k,
        enableTransitionCache: y,
        allowLinkExtensions: i.allowExtensions,
        supported: u,
        EVENTS: p(r)
      }
    }.call(this);
  var safari_setup = function () {
    var e = $("q");
    if (Element.addMethods({
        addResetButton: function (e) {
          var e = $(e);
          if (!e.next(".search-reset") && !Prototype.Browser.WebKit) {
            var t = e.up(".search-reset-wrapper") ? e.up(".search-reset-wrapper") : e.wrap("span", {
                style: "position:relative; overflow:hidden;",
                "class": "search-reset-wrapper"
              }),
              n = new Element("span", {
                "class": "search-reset"
              });
            n.insert("x"), n.setStyle('-moz-border-radius: 11px; border-radius: 9px; background-color: #cecece; color: #fff; position: absolute; right: 4px; top: 7px; padding: 0 4px 3px; cursor: pointer; font: bold 11px/11px "Lucida Grande", Lucida, Verdana, sans-serif; '), t.insert(n), n.observe("click", function () {
              this.stopObserving().remove(), e.clear().focus()
            });
            var r = new Element("input", {
              type: "text"
            }).getStyle("color");
            e.setStyle("color: " + r), e.focus()
          }
          return e
        },
        removeResetButton: function (e) {
          var e = $(e);
          return e.next(".search-reset") && e.next(".search-reset").stopObserving().remove(), e
        }
      }), "search" != e.type || !Prototype.Browser.WebKit) {
      var t = new Element("input", {
          type: "text"
        }).getStyle("color"),
        n = e.readAttribute("placeholder"),
        r = e.getWidth();
      e.setStyle("background: #fff url(data:image/png;base64,) no-repeat left center; padding-left: 18px; padding-right: 18px; -moz-border-radius: 11px; border-radius: 11px; width: " + (r - 38) + "px"), e.getValue() != n && "" != e.getValue() ? e.addResetButton() : e.setValue(n).setStyle("color: gray"), e.observe("focus", function () {
        $F(e) == n && e.clear().setStyle("color: " + t)
      }), e.observe("blur", function () {
        "" == $F(e) && e.setValue(n).setStyle("color: gray").removeResetButton()
      }), e.observe("keyup", function () {
        "" != $F(this) && $F(this) != n && this.addResetButton()
      })
    }
  };
  document.on("page:change", safari_setup), document.on("dom:loaded", safari_setup), document.on("click", ".found", function (e, t) {
    var n = $$(".found"),
      r = !1;
    t == n.last() && n.length > 1 && (r = n[0]), !r && n.length > 1 && n.each(function (e, i) {
      t == e && (r = n[i + 1])
    }), r && new Effect.ScrollTo(r, {
      duration: .4,
      offset: -100
    })
  }), document.on("click", 'a[href*="#"]', function (e, t) {
    var n = t.href.toString().split("#").last();
    $(n) && (e.stop(), new Effect.ScrollTo(n, {
      duration: .4,
      offset: -100
    }))
  });
  var setup_backlinks = function () {
    $$("#toc_list a").each(function (e) {
      var t = e.href.split("#").last();
      $(t) && !$(t).down(".back") && $(t).insert('<a class="back" href="#toc" title="Back to TOC">\u21a9</a>')
    }), $$(".entity").each(function (e) {
      e.readAttribute("rel") && e.readAttribute("rel").length > 1 && e.setStyle("background-image: url(" + e.readAttribute("rel") + ")")
    })
  };
  document.on("page:load", setup_backlinks), document.observe("dom:loaded", setup_backlinks);
  var show_overlay_for_search_term = function () {
    var e = window.location.search.toString().split("?").last();
    e.length > 4 && "q=" == e.slice(0, 2) && $("overlay").show()
  };
  document.on("title:loading", show_overlay_for_search_term);
  var decorate_search_term = function () {
    if (0 == $$("#content_holder .document .found").length) {
      var e = window.location.search.toString().split("?").last().toLowerCase();
      if (e.length > 4 && "q=" == e.slice(0, 2)) {
        var t = e.sub("q=", ""),
          n = new RegExp("\\b" + t + "\\b", "i"),
          r = $("content_holder").down(".document").select("*[id]").reject(function (e) {
            !e.match("h2, p, li")
          });
        r.each(function (e) {
          var r = e.innerHTML.gsub(/<[^>]+>/, "").gsub(/\s+/, " ").toLowerCase();
          r.include(t) && (e.innerHTML = e.innerHTML.gsub(n, function (e) {
            return '<span class="found" title="Click for next result">' + e[0] + "</span>"
          }))
        })
      }
    }
    1 == $$("#content_holder .document .found").length && $$("#content_holder .document .found").invoke("writeAttribute", null)
  };
  document.on("title:loaded", function () {
    decorate_search_term(), setTimeout(function () {
      var e = window.location.hash.toString().split("#").last();
      if (e && $(e)) window.scrollTo(0, 0), new Effect.ScrollTo(e, {
        duration: .4,
        offset: -100,
        afterFinish: function () {
          $("overlay").hide()
        }
      });
      else {
        var t = $$("#content_holder .document .found");
        t.length > 0 && new Effect.ScrollTo(t.first(), {
          duration: .4,
          offset: -100,
          afterFinish: function () {
            $("overlay").hide()
          }
        })
      }
    }, 5)
  }), document.on("change", "select#source", function (e, t) {
    var n = t.up("form");
    n.writeAttribute("action", $F(t))
  });
  var setup = function () {
    if (!window.has_setup) {
      window.has_setup = !0;
      var e = e || [];
      e.push(["_setAccount", "UA-3754298-1"]), e.push(["_trackPageview"]),
        function () {
          var e = document.createElement("script");
          e.type = "text/javascript", e.async = !0, e.src = ("https:" == document.location.protocol ? "https://web.archive.org/web/20170509111439/https://ssl" : "https://web.archive.org/web/20170509111439/http://www") + ".google-analytics.com/ga.js";
          var t = document.getElementsByTagName("script")[0];
          t.parentNode.insertBefore(e, t)
        }();
      var t = $$("#top_nav").first(),
        n = $$("#top_nav").first().cumulativeOffset().top;
      Event.observe(window, "scroll", function () {
        document.viewport.getScrollOffsets().top > n ? t.addClassName("sticky") : t.removeClassName("sticky")
      })
    }
  };
  document.on("page:load", setup), document.on("dom:loaded", setup), document.on("page:load", function () {
    $$(".tabbed").each(function (e) {
      var t = e,
        n = t.down("div.tabholder");
      e.select("section").each(function (e) {
        n || (n = new Element("div", {
          "class": "tabholder"
        }), t.insert({
          top: n
        })), e.hide();
        var r = e.down("h3").remove();
        e.tab = r, n.insert(r), r.observe("click", function () {
          r.fire("show:tab"), $$("select").invoke("setValue", "")
        }), r.observe("show:tab", function () {
          t.select("section").invoke("hide"), n.select("h3").invoke("removeClassName", "active"), e.show(), this.addClassName("active")
        })
      }).first().show(), n.down("h3").addClassName("active"), $$("option[selected]").each(function (e) {
        e.up("section").tab.fire("show:tab")
      })
    })
  });
  var setup_title = function () {
    var e = $("overlay");
    e.hide().observe("click", function (e) {
      this == e.element() && (this.update().hide(), $(document.body).setStyle("overflow:auto"))
    }), $$('a[target="_blank"]').invoke("observe", "click", function (t) {
      var n = this.href;
      n.match(/(gif|png|jpe?g)$/i) && (t.stop(), e.show().update('<img src="' + n + '" alt="" />'))
    }), $$(".search").invoke("observe", "click", function () {
      "" == $F(this) && this.next("a.clear_search") && (window.location.href = this.next("a.clear_search").href)
    }), $$(".citation").each(function (e) {
      if (e.down(".bibliography")) {
        e.addClassName("mla");
        var t = e.select("span"),
          n = new Element("select", {
            "class": "citation-picker",
            id: "citation_picker"
          });
        n.options[n.options.length] = new Option("MLA Style", "mla", !0), n.options[n.options.length] = new Option("APA Style", "apa"), n.options[n.options.length] = new Option("Turabian Style", "turabian"), e.update().insert(n);
        var r = $H(),
          i = $H();
        t.each(function (e) {
          r.set(e.className.toString(), e.innerHTML)
        }), r.set("date-accessed", (new Date).toLocaleDateString()), i.set("mla", new Template('<span>#{author}, #{bibliography} #{date-accessed}. <span class="url">&lt;#{url}&gt;</span></span>')), i.set("apa", new Template('<span>#{author}, #{bibliography} Retrieved #{date-accessed} from the World Wide Web: <span class="url">#{url}</span></span>')), i.set("turabian", new Template('<span>#{author}, #{bibliography} [Online] available from <span class="url">#{url}</span>; accessed #{date-accessed}; Internet.</span>')), e.insert(i.get("mla").evaluate(r)), n.observe("change", function () {
          e.className = "citation", e.addClassName($F(this)), e.down("span").replace(i.get($F(this)).evaluate(r))
        })
      } else {
        console.log("boo");
        var o = new Element("span", {
          className: "bibliography"
        }).update(e.innerHTML + ' <span class="url">' + $("canonical-uri").readAttribute("href") + "</span>");
        e.update(o)
      }
    }), $$(".pages img, .pages table, .pages td").each(function (e) {
      e.writeAttribute("width", null), e.writeAttribute("height", null)
    })
  };
  document.on("dom:loaded", setup_title), document.on("page:load", setup_title);
  var show_anchors = function (e, t) {
      if (!t.down("span.anchor-tool")) {
        var n = $("canonical-uri").readAttribute("href");
        t.insert('<span class="anchor-tool"><a href="' + n + "#" + t.readAttribute("id") + '" title="Link to this paragraph">\u2693</a><a href="' + n + "#" + t.readAttribute("id") + '" class="cit" title="Citation for this paragraph">\u272a</a></span>'), t.setStyle("position:relative")
      }
      $$(".anchor-tool").invoke("hide"), t.down(".anchor-tool").show()
    },
    show_direct_links = function (e, t) {
      if (!t.down("span.direct-link-tool")) {
        {
          $("canonical-uri").readAttribute("href")
        }
        t.insert('<span class="direct-link-tool"><a class="direct" href="#' + t.readAttribute("id") + '" title="See in context">\u21aa</a></span>'), t.setStyle("position:relative")
      }
      $$(".direct-link-tool").invoke("hide"), t.down(".direct-link-tool").show()
    };
  document.on("click", "#content_holder *[id]", show_anchors), document.on("touchend", "#content_holder *[id]", show_anchors), document.on("click", "#fast_search *[id]", show_direct_links), document.on("touchend", "#fast_search *[id]", show_direct_links);
  var respond_to_anchor = function (e, t) {
    if (t.hasClassName("direct")) return !0;
    if (e.stop(), t.hasClassName("cit")) {
      var n = $$(".citation").first().down("span").clone(!0);
      n.down(".url").update(t.href), n = n.innerHTML.sub('<span class="title">', '\n<span class="title">').sub('<span class="url">', '<span class="url">').gsub(/<[^>]+>/, "").gsub("&amp;", "&").gsub(/\s+/, " "), window.prompt("Press [Command or Control] C to copy the full bibliographical citation for this text and a link to this paragraph:", n)
    } else window.prompt("Press [Command or Control] C to copy the URL for a direct link to this paragraph:", t.href);
    return !1
  };
  document.on("click", ".anchor-tool a, .direct-link-tool a", respond_to_anchor);

}
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