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I 

THE 

FEDERALIST: 
ADDRESSED TO THE 

PEOPLE OF THE STATE OF 
NEW-YORK, 

Concerning the Difficulties which the Con- 
petition mujl have experienced in the For¬ 
mation of a proper Flan• 

TN reviewing the defers of the exifling confede- 
I ration, and (hewing that they cannot be fupplied 

by a government of lefs energy than that before the 
public, feveral of the molt important principles of 
the latter fell of courfe under conflderation. Eut as 
the ultimate cbjedl of thefe papers is to determine 
clearly and fully the merits of this conftitution, and 
the expediency of adopting it, our plan cannot be 
compleated without taking a more critical and 
thorough furvey of the work of the convention; 
without examining it on all its Tides; comparing it 
in all its parts, and calculating its probable effects. 
That this remaining talk may be executed under 
impreffions conducive to a juft and fair remit, fome 
reflections mult in this place be indulged, which 
candour previoully fuggefts. It is a misfortune, 
infeparable from human affairs, that public ineafures 
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2 THE FEDERALIST, 

are rarely inveftigated with that fpirit of moderation, 
which is effential to a juft eftimate of their real ten¬ 
dency to advance or obftruft the public good ; and 
that this fpirit is more apt to be diminifhed than 
promoted, by thofe occafions which require an 
unufual exercife of it. To thofe who have been led 
by experience to attend to this confideration, it 
could not appear furpriling, that the adl of the 
convention which recommends fo many important 
changes and innovations, which may be viewed in 
io many lights and relations, and which touches the 
fprings of fo many paflions and interefts, ihould find 
or excite difpofitions unfriendly both on one fide, and 
on the other, to a fair difcuflion and accurate judg¬ 
ment of its merits. In fome, it has been too evident 
from their own publications, that they have fcanned 
the propofed conftitution, not only with a predif- 
pofition to cenfure; but with a predetermination to 
condemn : As the language held by others betrays 
an oppofite predetermination or bias, which muft 
render their opinions alfo of little moment in the 
queftion. In placing however, thefe different cha- 
ra&ers on a level, with refpedt to the weight of their 
opinions, I wifh not to infinuate that there may not be 
a material difference in the purity of their intentions. 
It is but juft to remark in favor of the latter defcrip- 
tion, that as our fituation is univerfally admitted to 
be peculiarly critical, and to require indifpenfibly, 
that fomething fhould be done for our relief, the pre¬ 
determined patron of what has been aflually done, 
may have taken his bias from the weight of thefe 
confiderations, as well as from confiderations of a 
finifter nature. The predetermined adverlary on the 
other hand, can have been governed by no venial 
motive whatever. The intentions of the firft may be 
upright, as they may on the contrary be culpable. 
The views of the laft cannot be upright, and muft be 
culpable. But the truth is, that thefe papers are not 
addreffed to perfons falling under either of thefe 

, chara&ers. 



THE FEDERALIST. 3 

chara&ers. They folidt the attention of thofe only, 
who add.to a fincere zeal for the happinefs of their 
country, a temper favorable to-a juft eftimate of the 
means of promoting it. 

Peribns of this chara&er will proceed to an exami¬ 
nation of the plan fubmitted by the convention, not 
only without a difpofition to find or to magnify 
faults; but will fee the propriety of reftetting that a 
faultlefs plan was not to be expe&ed. Nor will they 
barely make allowances for the errors which may 
be chargeable on the fallibility to which the conven¬ 
tion, as a body of men, were liable ; but will keep 
in mind that they themfelves alfo are but men, and 
ought not to afiume an infallibility in rejudging the 
fallible opinions of others. 

With equal readinefs will it be perceived, that 
befides thefe inducements to candour, many allow¬ 
ances ought to be made for the difficulties inherent 
in the very nature of the undertaking referred tal 
the convention. 

The novelty of the undertaking immediately ftrikes 
us. It has been {hewn in the courfe of thefe papers, 
that the exifting confederation is founded on prin¬ 
ciples which are fallacious; that we muft confequently 
change this ftrft foundation, and with it, the fuper- 
ftrudure refting upon it. It has been (hewn, that the 
other confederacies which could be confulted as pre¬ 
cedents,. have been vieiated by the fame erroneous 
principles, and can therefore furniftr no ocher light 
than that of beacons, which gi?e warning of the 
courfe to be Ihunned, without pointing out that which 
ought to be purfued. The moll that the convention 
could do in fuch a fituation, was to avoid the errors 
fuggefted by the pall experience of other countries, 
as well as of our own ; and to provide a convenient 
mode of re&ifying their own errors, as future expe¬ 
rience may unfold them. 

Among the difficulties encountered by the conven¬ 
tion, a very important one muft have lain, in com- 

A 2 bining 
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bining the requifite liability and energy in govern¬ 
ment with the inviolable attentioa due to liberty, 
and to the republican form. Without fubllantiaily 
accomplifhing this part of their undertaking, they 
would have very imperfectly fulfilled the object of 
their appointment, or the expe&atibn of the public r 
Yet, that it could not be eafily accomplifhed, will 
be denied by no one, who is unwilling to betray his 
ignorance of the fubjeCt. Energy in government is 
effential to that fecurity againft external and internal 
danger, and to that prompt and falutary execution of 
the laws, which enter into the very definition ofgood 
government. Stability in government, is effential 
to national character, and to the advantages annexed 
to it, as well as to that repofe and confidence in the 
minds of the people, which are among the chief bleiT- 
ings of civil fociety. An irregular and mutable- 
legiflation is not more an evil in itfelf, chan it is 
odious to the people; and it may be pronounced 
with affurance, that the people of this country, 
enlightened as they are, with regard to the nature, 
snd interefied, as the great body of them are, in the 
effeCls of good government will never be fatisfied, 
till fome remedy be applied to the viciffitudes and 
uncertainties, which characterize the Hate admini-* 
fixations. On comparing, however thefe valuable 
ingredients with- the vital principles of liberty, we 
mull perceive at once, the difficulty of mingling 
them together in their due proportions. The genius 
of republican liberty, feems to demand on one fide, 
not only, that all power fhould be derived from the 
people; but, that thofe entrufted with it fiiould be 
kept in dependence on the people, by a fhort dura¬ 
tion of their appointments; and, that, even during 
this fhort period, the truffc fhould be placed not in a 
few, but in a number of hands. Stability, on the 
contrary, requires, that the hands, in which power 
is lodged, fhould continue for a length of time the 
fame. A frequent change of men will refult from a 

.* ‘ ’ frequent 
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frequent return of eledors, and a frequent change of 
measures, from a frequent change of men ; whilil 
energy in government requires not only a certain 
duration of power, but the execution of it by a fingle 
hand. How far the convention may have fucceeded 
in this part of their work, will better appear on a 
more accurate view of it. From the curfory view, 
here taken, it mult clearly appear to have been an 
arduous part. : f 

Not lefs arduous molt have been the talk of mark¬ 
ing the proper line of partition, between the authority 
of the general, and that of the date governments. 
Every man will be fenfible of this difficulty, in pro¬ 
portion as he has been accuflomed to contemplate 
and diferiminate obje&s, extenfive and complicated 
in their nature. The faculties of the mind itfelf have 
never yet been diltinguilhed and defined, with fatif- 
fadory precifion, by all the efforts of the molt acute 
and metaphyfical phiiofophers. Senfe, perception, 
judgment, defire, volition, memory, imagination, 
are found to be feparated, by fuch delicate (hades 
and minute gradations, that their boundaries have 
eluded the mod fubtle invedigations, and remain a 
pregnant fource of ingenious difquidtion and con- 
troverfy. The boundaries between the great king¬ 
doms of nature, and dill more, between the various 
provinces, and leder portions, into which they are 
fubdivided, afford another illudration of the fame 
important truth. The moll fagacious and laborious 
natural ills have never yet fucceeded, in tracing with 
certainty, the line which feparates the didridl of 
vegetable life from the neighbouring region of unor¬ 
ganized matter, or which marks the termination of 
the former and the commencement of the animal 
empire. A dill greater obfeurity lies in the dif- 
tindtive characters, by which the objefts in each of 
thefe great departments of nature have been arranged 
and aborted. When we pafs from the works of 
nature, in which all the delineations are perfectly 
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accurate, and appear to be othenvife only from the 
imperfe&ion of the eye which furveys them, to the 
inllituticms of man, in which the obfcurky arifes 
as well from the objeifl itfelf, as from the organ by 
which it is contemplated; we mud perceive the 
necefHty of moderating ftill farther our expectations 
and hopes from the efforts of human fagacity. Expe¬ 
rience has inftro&ed us that no fkill rn the feience of 
government has yet been able to difcriminate and 
define, with fufHcient certainty,, its three great pro¬ 
vinces, the legiflative, executive and judiciary; or 
even the privileges and powers of the different legif¬ 
lative branches. Queftions daily occur in> the courfe 
Of pra&ice, which prove the obfcurity which reigns 
in thefe fubjedb, and which puzzles the greateft 
adepts in political fcienee. The experience of ages, 
with the continued and combined labors of the molt 
enlightened legiflators and jurrfts>have been equally 
unfuccefsful in delineating the feveral objects and 
limits of different codes of laws and different tri¬ 
bunals of juftiee. The precife extent of the common 
law, the ftatute law, the maritime law, the ecclefi- 
aftical law, the law of corporations and other local 
laws and cuftoms, remain ftill to be clearly and 
finally eftablifhed in Great Britain, where accuracy 
in fuch fubieCts has been more induftrioufty purfued 
than in any other part of the world. The jurisdiction 
of her feveral courts, general and local, of law, of 
equity, of admiralty. See. is not lefs a fou-rce of fre¬ 
quent and intricate difeuffions, fufficiently denoting 
the indeterminate limits by which they are rCfpec- 
tively circumfcribed. AH new laws, though penned 
with the greateft technical fkill, and palled on the 
fulleft and moll mature deliberation, are conffdered 
as more or lefs obfeure and equivocal, until their 
meaning be liquidated and afeertained by a feries of 
particular difeuffions and adjudications. Befides the 
obfcurity arifing from the complexity of objects, and 
the imperfection of the himan faculties, the medium 

t ' through 
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through which she conceptions of men are conveyed 
to each other, adds a freftvembarrafment. The ufe 
of words is to exprefs ideas. Perfpicuity therefore 
requires not only that the ideas fhould be diftin&ly 
formed, but that they fhould be exprefted by words 
diftitrfUy and exclufively appropriated to them. But 
no* language is fo copious as to fupply words and 
phrafes for every complex idea, or io correft as not 
to include many equivocally denoting different ideas# 
Hence it muft happen, that however accurately 
©bje<5ta may be difcriminated in themfelves, and 
however accurately the difcrimination may be con¬ 
sidered, the definition of them may be rendered 
inaccurate by the inaccuracy of the terms in which it 
is delivered.- And this unavoidable inaccuracy muft 
be greater or lefs, according to the complexity and 
novelty of the objects defined. When the Almighty 
himfelf eondefcends to addrefs mankind in their own 
language, his meaning luminous as it muft be, is 
rendered dim and doubtful, by the cloudy medium 
through which it is communicated. Here then are 
three fburces of vague and incorrett definitions j 
indiflin&nefs of the objedfc, imperfe&ion of the organ 
of conception, inadequatenels of the vehicle of ideas. 
Any one of thefe muft produce a certain degree of 
obfcurity. The convention, in delineating the boun¬ 
dary between the federal and ftate jurifdi&ions, muft 
have experienced the full effect of them all. 

To the difficulties already mentioned, may be 
added the interfering pretenfions of the larger and 
fmaller ftates. We cannot err in fuppofing that the 
former would contend for a participation in the 
government, fully proportioned to their fuperior 
wealth and importance; and that the latter would 
not be lefs tenacious of the equality at prefent 
enjoyed by them. We may well fuppofe that neither 
fide would entirely yield to the other, and confequently 
that the ftruggle could be terminated only by com- 
promife. It is extremely probable alfo, that after 
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the ratio of reprefentation had been adjlifted, this 
very compromile mult have produced a frefh ftruggle 
between the lame parties, to give fuch a turn to the 
organization of the government, and to the diltii- 
bution of its powers, as would increafe the impor¬ 
tance of the branches, in forming which they had 
refpe&ively obtained the greateft fhare of influence. 
There are features in the conftitution which warrant 
each of thefe fuppofltions ; and as far as either of 
them is well founded, it (hews that the convention 
mull have been compelled to facrifi.ee theoretical pro¬ 
priety to the force of extraneous confiderations. 

Nor could it have been the large and fmall ftates 
only which would marlhal themlelves in oppofition 
to each other on various points. Other combinations, 
refulting from a difference of local pofition and 
policy, mull have created additional difficulties. As 
every ftate may be divided into different diltricts, 
and its citizens into different claffes, which give 
birth to contending interefts and local jealoufies; fo 
the different parts of the United States are diftin- 
guilhed from each other, by a variety of circum- 
llances, which produce a like effeCl on a larger fcale. 
And although this variety of interefts, for reafons 
fufficiently explained in a former paper, may have a 
falutary influence on the adminiftration of the govern¬ 
ment when formed; yet every one muft be fenfible 
of the contrary influence which muft have been expe¬ 
rienced in the talk of forming it. 

Would it be wonderful if under the preffure of all 
thefe difficulties, the convention fhould have been 
forced into fome deviations from that artificial llruc- 
ture and regular fymmetry, which an abftraCt vievy 
of the fubjeT might lead an ingenious theorill to 
bellow on a conftitution planned in his clofet or in 
his imagination ? The real wonder is, that fo many 
difficulties fhould have been furmounted; and fur- 
mounted with an unanimity almoft as unprecedented 
as it muft have been unexpected. It is impoffible for 

any 



THE FEDERALIST. 9 

any man of candor to refled on this circumftance, 
without partaking of the aftoniihment. It is impof- 
fible for the man of pious reflection not to perceive 
in it, a finger of that Almighty Hand which has 
been fo frequently and fignally extended to our relief 
in the critical ftages of the revolution. We had 
occafion in a former paper, to take notice of the 
repeated trials which have been unfuccefsfully made 
in the United Netherlands, for reforming the baneful 
and notorious vices of their ccnflitution. The hiilor-y 
of almoft all the great councils and confultations, 
held amon? mankind for reconciling their difcordant 
opinions, afiuaging their mutual jealoufies, and 
adjufiing their refpedive interefts, is a hiftory of 
fadions, contentions and difappointments ; and may 
be clafled among the mod dark and degrading pic¬ 
tures which difplay the infirmities and depravities of 
the human character. If, in a few fcattered indances, 
a brighter afped is prefented, they ferve only as 
exceptions to admonilh us of the general truth ; and 
by their luftre to darken the gloom of the adverih 
profped to which they are contrafled. In revolving 
the caufes from which thefe exceptions refult, and 
applying them to the particular infiance before us, 
we are neceflarily led to two important conclufions. 
The firft is, that the Convention mufi have enjoyed 
in a^ very Angular degree, an exemption from the 
peftilential influence of party animofities ; the difeafes 
mofi incident to deliberative bodies, and molt apt to 
contaminate their proceedings. The fecond con- 
clufion is, that all the deputations compofing the 
convention, were either fatisfadorily accommodated 
by the final ad ; or were induced to accede to it, by 
a deep convidionof the neceflity of facriflcing private 
opinions and partial interelis, to the puhlic good, 
and by a defpair of feeing this neeefiity dimimlhed 
by delays or by new experiments. 

PUBLIUS. 

NUMBER 
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_ NUMBER XXXVIII. 

The Subject continued, and the incoherence of 
the Objections to the Plan expofed. 

IT is not a little remarkable that in every cafe 
reported by antient hiftory, in which government 

has been eftablifhed with deliberation and confent, 
the talk of framing it has not been committed to an 
affembly of men ; but has been performed by fome 
individual citizen of pre-eminent wifdom and 
approved integrity. Minos, we learn, was the pri¬ 
mitive founder of the government of Crete; as 
Zaleucus was of that of the Locrians. Thefeus firft,. 
and after him Draco and Solon, inftituted the govern¬ 
ment of Athens. Lycurgus was the lawgiver of 
Sparta. The foundation of the original government 
of Rome was laid by Romulus; and the work com- 
pteated by two of his elective fixceftbrs, Numa, and 
Tullus Hoftilius. On the abolition of royalty, the 
confular adminiftration was fubftituted by Brutus, 
who Hepped forward with a projed for fuch a reform, 
which he alledged had been prepared by Servius 
Tullius, and to which his addrefs obtained the afient 
and ratification of the fenate and people. This 
remark is applicable to confederate governments 
allb. Amphydion, we are told, was the author of 
that which bore his name. The Achaean league 
received its fir ft birth from Achaeus, and its fecond 
from Aratus. What degree of agency thefe reputed 
lawgivers might have in their refpedive eftablilh- 
ments, or how far they might be cloathed with the 
legitimate authority of the people, cannot in every 
inllance be afcertained. In fome, however, the pro¬ 
ceeding was ftridly regular. Draco appears, to have 
been entrufted by the people of Athens, with inde¬ 
finite powers to reform its government and laws. 

> And 
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And Solon, according to Plutarch, was in a manner 
compelled by the univerfal fuffrage of his fellow: 
citizens, to take upon him the foie and abfoiute 
power of new modelling the conllitution. The pro¬ 
ceedings under Lycurgus were lefs regular; but as 
far as the advocates for a regular reform could prevail, 
they all turned their eyes towards the fingle efforts 
of that celebrated patriot and fage, inftead of feeking 
to bring about a revolution, by the intervention of a 
deliberative body of citizens. Whence could it have 
proceeded that a people, jealous as the Greeks were 
of their liberty, ihould lb far abandon the rules of 
caution, as to place their deftiny in the hands of a 
fingle citizen ? Whence could it have proceeded that 
the Athenians, a people who would not fuffer an army 
to be commanded by fewer than ten generals, and 
who required no other proof of danger to their liberties 
than the illuftrious merit of a fellow citizen, Ihould 
confider one illuftrious citizen as a more eligible 
depofitary of the fortunes of themfelves and their 
pofterity, than a feleft body of citizens, from whofe 
common deliberations more wifdom, as well as more 
fafety, might have been expefled ? Thefe queftions 
cannot be fully anfwered without fuppofing that the 
fears of difcord and difunion among a number of 
counfellors, exceeded the apprehenfion of treachery 
or incapacity in a fingle individual. Hiftory informs 
us likewife of the difficulties with which thefe cele¬ 
brated reformers had to contend; as well as of the 
expedients which they were obliged to employ, in 
order to carry their reforms into effefl. Solon, who 
feems to have indulged a more temporifing policy, 
confeffed that he had not given to his countrymen 
the government beft fuited to their happinefs, but 
moft tolerable to their prejudices. And Lycurgus, 
more true to his objeft, was under the neceffity of 
mixing a portion of violence with the authority of 
fuperftition ; and of fecuring his final fuccefs, by a 
Voluntary renunciation, firft of his country, and then 

of 
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of his life. If thefe leffons teach us, on one hand, 
to admire the improvement made by America on the 
ancient mode of preparing and eftablifhing regular 
plans of government; they ierve not lefs on the other, 
to admoniffi us of the hazards and difficulties incident 
to fuch experiments, and of the great imprudence of 
unnecefiarily multiplying them. 

Is it an unreafonable conjecture that the errors 
which may be contained in the plan of the convention 
are fuch as have refuited rather from the defeCt of 
antecedent experience on this complicated and difficult 
fubject, than from a want of accuracy or care in the 
invedigation of it; and confequently fuch as will not 
be afcertained until an aCtual trial fhall have pointed 
them out ? This conjecture is rendered probable not 
only by many confiderations of a general nature, but 
by the particular cafe of the articles of confederation. 
It is obfervable that among the numerous objections 
and amendments fuggeded by the feveral dates, when 
thefe articles were fubmitted for their ratification, 
not one is found which alludes to the great and 
radical error, which on aCtual trial has difcovered 
itfelf. And if we except the obfervations which 
New-Jerfey was led to make rather by her local fitu- 
ation than by her peculiar forefight, it may be ques¬ 
tioned whether a Angle fuggedion was of fufficient 
moment to judify a revifion of the fyftem. There is 
abundant realbn neverthelefs to fuppofe that imma¬ 
terial as thefe objections were, they would have been 
adhered to with a very dangerous inflexibility in 
fome Hates, had not a zeal for their opinions and 
fuppofed intereds, been ftifled by the more powerful 
fentiment of ielf-prefervation. One date, we may 
remember, perfided for feveral years in refufing her 
concurrence, although the enemy remained the whole 
period at our gates, or rather in the very bowels of 
our country. Nor was her pliancy in the end effected 
by a lefs motive than the fear of being chargeable 
with protracting the public calamities, and endan- 

< gering 
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gering the event of the conteft. Every candid reader 
will make the proper reflections on thefe important 
faCts. 

A patient who finds his diforder daily growing worfe; 
and that an efficacious remedy can no longerbe delayed 
without extreme danger; after coolly revolving his 
fituation, and the characters of different phyficians, 
feleCts and calls in fuch of them as he judges moft 
capable of adminiftering relief, and belt entitled to 
his confidence. The phyficians attend: The cafe of 
the patient is carefully examined : a confultation is 
held. They are unanimoufly agreed that the fymp- 
toms are critical, but that the cafe, with proper and 
timely relief, is fo far from being defperate, that it 
may be made to iffue in an improvement of his confti- 
tution. They are equally equanimous in prefcribing 
the remedy by which this happy effeCt is to be produced. 
The prefcription is no fooner made known however, 
than a number of perfons interpofe, and without 
denying the reality or danger of the diforder, affure 
the patient that the prefcription will be poifon to his 
conftitution, and forbid him uijder pain of certain 
death to make ufe of it. Might not the patient 
reafonably demand before he ventured to follow this 
advice, that the authors of it fhculd at leaft agree 
among themfelves, on fome other remedy to be fubfti- 
tuted? And if he found them differing as much from 
one another, as from his firft counfellors, would he 
not a& prudently, in trying the experiment unani¬ 
moufly recommended by the latter, rather than in 
hearkening to thofe who could neither deny the necef- 
fity of a fpeedy remedy, nor agree in propofing one ? 

Such a patient, and in fuch a fituation is America 
at this moment. She has been fenfible of her malady. 
She has obtained a regular and unanimous advice from 
men of her own deliberate choice. And fine is warned 
by others again fir following this advice, under pain of 
the moft fatal confequences. Do the monitors deny 
the reality of her danger? No. Do they deny the 

B neceffity 
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necefiity of fome fpeedy and powerful remedy? No. 
Are they agreed, are any two of them agreed in their 
objections to the remedy propofed, or in the proper 
one to be fubftituted ? Let them fpeak for themfelves. 
This one tells us that the propofed conilitution ought 
to be rejected, becaufe it is not a confederation of the 
liates, but a government over individuals. Another 
admits that it ought to be a government over indivi¬ 
duals, to a certain extent, but by no means to the 
extent propofed. A third does not objeCt to the 
government over individuals or to the extent propofed, 
but to the want of a bill of rights. A fourth concurs 
in the abfolute neceffity of a bill of rights, but contends 
that it ought to be declaratory not of the perfonal 
rights of individuals, but of the rights referved to 
the Hates in their political capacity. A fifth is of 
opinion that a bill of rights of any fort would be 
fuperftuous and mifplaced, and that the plan would 
be unexceptionable, but for the fatal pow'er of regu¬ 
lating the times and places of election. An objeCtor 
in a large Hate exclaims loudly againft the unreafonable 
equality of reprefentation in the fenate. An objeCtor 
in a fmall flate is equally loud againft the dangerous 
inequality in the houfe of reprefentatives. From 
this quarter vve are alarmed with the amazing expence 
from the number of perfons who are to adminifter the 
new government. From another quarter, and fome- 
times from the fame quarter, on another occafion, 
the cry is, that the congrefs will be but the ftiadow of 
a reprefentation, and that the government would be 
far lefs objectionable, if the number and the expence 
were doubled. A patriot in a ftate that does not 
import or export, difcerns infuperable objections 
againft the power of direCt taxation. The patriotic 
adverfary in a ftate of great exports and imports, is. 
not lefs diftatisfied that the whole burthen of taxes 
may be thrown on confumption. This politician 
difeovers in the conftitution a direCt and irrefiftible 
tendency to monarchy. That is equally fure, it will 



end in ariftocracy. Another is puzzled to fay which 
of thefe fhapes it will ultimately allurne, but fees 
clearly it mull be one or other of them. Whilft a 
fourth is not wanting, who with no lefs confidence 
affirms that the conftitution is fo far from having a bias 
towards either of thefe dangers, that the weight on 
that fide will not be fufficient to keep it upright arid 
firm againft its oppofite propenfities. With another 
clafs of adverfaries to the conftitution, the language 
is that the legislative, executive and judiciary depart¬ 
ments are intermixed in fuch a manner as to contradict 
all the ideas of regular government, and all the 
requifite precautions in favour of liberty. Whilft 
this objection circulates in vague and general expreS- 
fions, there are not a few who lend their Sanction to 
it. Let each one come forward with his particular 
explanation and Scarce any two are exactly agreed on 
the fubjeCt. In the eyes of one the junction of the 
Senate with the prefident in the refponfible function 
of appointing to offices, inftead of veiling this execu¬ 
tive power in the executive, alone, is the vicious part 
of the organisation. Toanother, theexclufion of the 
houfeof reprefentatives, whofe numbers alone could 
be a due Security againft corruption and partiality in 
the exercife of Such a power, is equally obnoxious. 
With another, theadmiffion of the prefident into any 
ffiare of a power which muft ever be a dangerous 
engine in the hands of the executive magiftrate, is an 
unpardonable violation of the maxims of republican 
jealoufy. No part of the arrangement according to 
Some is more admiffible than the trial of impeachments 
by the Senate, which is alternately a member both of 
the legiflative and executive departments, when this 
power So evidently belonged to the judiciary depart¬ 
ment. We concur fully, reply others, in the objection 
to this part of the plan, but we can never agree that 
a reference of impeachments to the judiciary authority 
would be an amendment of the error. Our principal 
diftike to the organisation ariSes from the extenlive 
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powers already lodged in that department. Even 
among the zealous patrons of a,council of ftate, the 
moft irreconcilable variance is difcovered concerning 
the mode in which it ought to be conftituted. The 
demand of one gentleman is that the council Ihould 
confift of a fmall number, to be appointed by the 
moft numerous branch of the legillature. Another 
would prefer a larger number, and confiders it as a 
fundamental condition that the appointment Ihould be 
made by the prefident himfelf. 

As it can give no umbrage to the writers againft the 
plan of the federal conftitution, let us fuppofe that as 
they are the moft zealous, fo they are alfo the moft 
fagacious of thofe who think the late convention were 
unequal to the talk affigned them, and that a wifer 
and better plan might and ought to be fubftituted. 
Let us further fuppofe that their country Ihould concur 
both in this favourable opinion of their merits, and 
in their unfavourable opinion of the convention ; and 
Ihould accordingly proceed to form them into a fecond 
convention, with full powers and for the exprefs pur- 
pofe of reviling and remoulding the work of the firft. 
Were the experiment to be ferioufly made, though it 
requires fome effort to view it ferioully even in fiction, 
I leave it to be decided by the fample of opinions juft 
exhibited, whether with all their enmity to their 
predecelfors, they would in any one point depart fo 
widely from their example, as in the difcord and 
ferment that would mark their own deliberations j 
and whether the conftitution, now before the public, 
would not Hand as fair a chance for immortality, as 
Lycurgus gave to that of Sparta, by making its 
change to depend on his own return from exile and 
death, if it were to be immediately adopted, and 
were to continue in force, not until a better, but 
until another Ihould be agreed upon by this new 
aftemblyof law-givers. 

It is a matter both of wonder and regret, that 
thofe who raife fo many objections againft the new 
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conftitution, fhould never call to mind the defedts of 
that which is to be exchanged for it. It is not neceftary 
that the former Ihould be perfect; it is fufficient that 
the latter is more imperfedt. No man would refufe 
to give brafs for Fiver or gold, becaufe the latter had 
fome alloy in it. No man would refufe to quit a 
Flattered and tottering habitation, for a firm and 
commodious building, becaufe the latter had not a 
porch to it; or becaufe fome of the rooms might be 
a little larger or fmaller, or the cieling a little higher 
or lower than his fancy would have planned them. 
But waving illuftrations of this fort, is it not mani- 
feft that moll of the capital objections urged againft 
the new fyftem, lie with tenfold weight againit the 
exifting confederation? Is an indefinite power to 
raife money dangerous in the hands of a federal 
government ? The prefent congrefs can make requi- 
iitions to any amount they pleafe ; and the Fates are 
conftitutionally bound to furnilh them; they can 
emit bills of credit as long as they will pay for the 
paper; they can borrow both abroad and at home, 
as long as a fhilling will be lent. Is an indefinite 
power to raife troops dangerous ? The confederation 
gives to congrefs that power alfo ; and they have 
already begun to make ufe of it. Is it improper and 
unfafe to intermix the different powers of govern¬ 
ment in the fame body of men? Congrefs, a fingle 
body of men, are the foie depofitory of all the federal 
powers. Is it particularly dangerous to give the 
keys of the treafury, arid the command of the army, 
into the fame hands ? The confederation places them 
both in the hands of congrefs. Is a bill of rights 
effential to liberty ? The confederation has no bill of 
rights. Is it an objedtion againit the new conftitution, 
that it empowers the fenate with the concurence of 
the executive to make treaties which are to be the 
laws of the land? The exifting congrefs, without 
any fuch controul, can make treaties which they 
themfelves have declared, andmoft of the ftateshave 

B 3 recognized. 



THE FEDERALIST. 18 

recognized, to be the fupreme law of the land. Is 
the importation of Haves permitted by the new con- 
ftitution for twenty years ? By the old, it is permit¬ 
ted for ever. 

I fhall be told that however dangerous this mixture 
of powers may be in theory, it is rendered harmlefs 
by the dependence of congrefs on the Hates for the 
means of carrying them into practice : That however 
large the mafs of powers may be, it is in faft a lifelefs 
mafs. Then fay I in the firft place, that the confe¬ 
deration is chargeable with the Hill greater folly' of 
declaring certain powers in the federal government to 
be abfolutely neceflary, and at the fame time render¬ 
ing them abfolutely nugatory; And in the next place, 
that if the union is to continue, and no better govern¬ 
ment be fubHituted, effedlive powers muH either be 
granted to or afiumed by the exiHing congrefs, in 
either of which events the contraH juH Hated will hold 
good. But this is not all. Out of this lifelefs mafs 
has already grown an excrefcent power, which tends 
to realize all the dangers that can be apprehended 
from a defective conHruftion of the fupreme govern¬ 
ment of the union. It is now no longer a point of 
fpeculation and hope that the weflern territory is a 
mine of vaH wealth to the United States ; and al¬ 
though it is not of fuch a nature as to extricate them 
from their prefent diHrefles, or for fome time to come, 
to yield any regular fupplies for the public expences, 
yet muH it hereafter be able under proper manage¬ 
ment both to effedta gradual difcharge of thedomeHic 
debt, and to furnilh for a certain period, liberal 
tributes to the federal treafury. A very large propor¬ 
tion of this fund has been already furrendered by 
individual Hates; and it may with reafon be expe&ed, 
that the remaining Hates will not perfiH in witholding 
fimilar proofs of their equity and generoHty. We 
may calculate therefore that a rich and fertile country, 
of an area equal to the inhabited extent of the United 
States, will foon become a national Hock. Congrefs 
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have adumed the adminidration of this dock. They 
have began to render it productive. Congrefs have 
undertaken to do more, they have proceeded to form 
new dates; to ercdl temporary governments; to 
appoint officers for them; and to prefcribe the con¬ 
ditions on which fuch dates fhall be admitted into the 
confederacy. All this has been done; and done 
without the lead colour of conditutional authority. 
Yet no blame has been vvhifpered; no alarm has been 
founded. A great and independent fund of 
revenue is pading into the hands of asiNGLE body 

of men, who can raise troops to an indefinite 

number, and appropriate money to their fupport 
for an indefinite period of time. And yet 
there are men who have not only been filent fpe&ators 
of this profpeCl; but who are advocates for the fydem 
which exhibits it; and at the fame time urge againd 
the new fydem the objedtions which we have heard. 
Would they not adl with more conddency in urging 
the edablifhment of the latter, as no lefs necefiary to 
guard the union againd the future powers and refour- 
ces of a body condrudled like the exiding congrefs, 
than to fave it from the dangers threatened by the 
prefent impotency of that aflembly? 

I mean not by any thing here faid to throw cenfure 
on the meafures which have been purfuedby congrefs, 
I am fenfible they could not have done otherwife. 
The public intered, the necefiity of the cafe, impofed 
upon them the talk of overleaping their conditutional 
limits. But is not the fadl an alarming proof of the 
danger refulting from a government which does not 
podefs regular powers commenfurate to its objedls ? 
A diffolution or ufurpation is the dreadful dilemma to 
which it is continually expofed. 

PUBLIUS. 

NUMBER 
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NUMBER XXXIX. 

The Conformity of the Plan to Republican 
Principles : An Objection in Refpe6l to the 
Powers of the Convention, examined. 

THE laft paper having concluded the obfervations 
which were meant to introduce a candid furvey 

of the plan of government reported by the convention, 
we now proceed to the execution of that part of our 
undertaking. The fir ft queftion that offers itfelf is, 
whether the general form and afpedt of the govern¬ 
ment be ftridlly republican ? It is evident that no 
other form would be reconcileable with the genius of 
the people of America; with the fundamental princi¬ 
ples of the revolution ; or with that honorable deter¬ 
mination, which animates every votary of freedom, 
to reft all our political experiments on the capacity of 
mankind for felf-government. If the plan of the 
convention therefore be found to depart from the 
republican character, its advocates muft abandon it 
as no longer defenfible. 

What then are the diftindlive characters of the 
republican form? Were an anfwer to this queftion to 
be fought, not by recurring to principles, but in the 
application of the term by political writers, to the 
conftitutions of different ftates, no fatisfadtory one 
would ever be found. Holland, in which no particle 
of the fupreine authority is derived from the people, 
has paffed almoft univerfally under the denomination 
of a republic. The fame title has been beftowed on 
Venice^ where abfolute power over the great body of 
the people, is exercifed in the moft ablolute manner, 
by a fmall body of hereditary nobles. Poland, which is 
a mixture of ariftocracy and of monarchy in their worft 
forms, has been dignified with the fame appellation. 
The government of England, whichhas one republican 
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branch only, combined with a hereditary ariftocracy 
and monarchy, has with equal impropriety bden" 
frequently placed on the lift of republics. Thef§ 
examples, which are nearly as diffimilar to each other 
as to a genuine republic, lhevv the extreme inaccuracy 
with which the term has been ufed in political difqui- 
fitions. 

If we refortfor a criterion, to the different principles 
on which different forms of government are eftablifhed, 
we may define a republic to be, or at leaft may beftow 
that name on, a government which derives all its 
powers direCtly or indirectly from the great body of 
the people; and is adminiftered by perfons holding 
their offices during pleafure, for a limited period, or 
during good behaviour. It is ejfential to fuch a govern¬ 
ment, that it be derived from the great body of the 
fociety, not from an inconfiderable proportion, or a 
favored clafs of it; otherwife a handful of tyrannical 
nobles, exercifing their oppreffions by a delegation of 
their powers, might afpire to the rank of republicans, 
and claim for their government the honorable title of 
republic. It is fujficient for fuch a government, that 
the perfons adminiftering it be appointed, either 
direCtly or indireCtly, by the people; and that they 
hold their appointments by either of the tenures juft 
fpecified; otherwife every government in the United 
States, as well as every other popular government that 
has been or can be well organifed or well executed, 
would be degraded from the republican character. 
According to the conftitution of every ftate in the 
union, fome or other of the officers of government are 
appointed indirectly only by the people. According 
to moft of them the chief magiftrate himfelf is fo 
appointed. And according to one, this mode of ap¬ 
pointment is extended to one of the co-ordinate branches 
of the legiflature. According to all the conftitutions 
alfo, the tenure of the higheft offices is extended to a 
definite period, and in many inftances, both within, 
the legillative and executive departments, to a period 
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of years. According to the provisions of moil of the 
constitutions, again, as well as according to the moil 
refpeCtable and received opinions on the fubjeCt, the 
members of the judiciary department are to retain 
their offices by the firm tenure of good behaviour. 

On comparing the constitution planned by the con¬ 
vention, with the itandard here fixed, we perceive 
at once that it is in the moll rigid fenfe conformable 
to it. The houfe of reprefentatives, like that of one 
branch at leall of all the Hate legislatures, is elected 
immediately by the great body of the people. The 
fenate, like the prefent congrefs, and the fenate of 
maryland. derives its appointment indirectly from the 
people. The president is indirectly derived from the 
choice of the people, according to the example in molt 
of the States. Even the judges, with all other officers 
of the union, will, as in the feveral Slates, be the 
choice, though a remote choice, of the people them- 
felves. The duration of the appointments is equally 
conformable to the republican Standard, and to the 
model of the State constitutions. The houfe of repre¬ 
fentatives is periodically elective as in all the Slates; 
and for the period of two years as in the Slate of fouth 
Carolina. The fenate is elective for the period of fix 
years; which is but one year more than the period of 
the fenate of Maryland; and but two more than that of 
thefenates of New-York and Virginia. The president 
is to continue in office for the period of four years; as 
in New-York and Delaware, the chief magistrate is 
eleCted for three years, and in South Carolina for 
two years. In the other States the election is annual. 
In feveral of the States however, no explicit provi¬ 
sion is made for the impeachment of the chief magif- 
trate. And in Delaware and Virginia, he is not 
impeachable till out of office. The prefident of the 
United States is impeachable at any time during his 
continuance in office. The tenure by which the judges 
are to hold their places, is, as it unquestionably ought 
to be, that of good behaviour. The tenure of the 

t ministerial 



THE FEDERALIST. 23 

minifierial offices generally will be a fubjedt of legal 
regulation, conformably to the reafonof the cafe, and 
the example of the Hate confiitutions. 

Could any further proof be required of the republi¬ 
can complexion of this fyfiem, the molt decifive one 
might be found in its abfolute prohibition of titles of 
nobility, both under the federal and the ftate govern¬ 
ments; and in its exprefs guaratee of the republican, 
form to each of the latter. 

But it was not fufficient, fay the adverfaries of the 
propofed conllitution, for the convention to adhere to 
the republican form. They ought with equal care, 
to have preferved the federal form, which regards the 
union as a confederacy of fovereign Hates; inHead of 
which, they have framed a national government, which 
regards the union as a confolidation of the Hates. And 
it is alked by what authority this bold and radical in¬ 
novation was undertaken. The handle which has 
been made of this objection requires, that it Ihould be 
examined with fome precilion. 

Without enquiring into the accuracy of the difiinc- 
tion on which the objedlion is founded, it will be 
neceffary to a juHeHimate of its force, firH to afcertain 
the real charadter of the government in queHion; 
fecondly, to enquire how far the convention were 
authorised to propofe fuch a government; and thirdly, 
how far the duty they owed to their country, could 
fupply any defeat of regular authority. 

FirH. In order to afcertain the real ehara&er of the 
government it may be conlidered in relation to the 
foundation on which it is to be eHablilhed ; to the 
fources from which its ordinary powers are to be drawn 
to the operation of thofe powers; to the extent of 
them ; and to the authority by which future changes 
in the government are to be introduced. 

On examining the firH relation, it appears on one 
hand that the conHitution is to be founded on the alfent 
and ratification of the people of America, given by 
deputies ele&ed for the fpecial purpofe ; but on the 

other 
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other that this afTent and ratification is to be given' 
by the people, not as individuals compofing one entire 
nation; but as compofing the diftindt and independent 
ftates to which they refpedtively belong. It is to be 
the afTent and ratification of the feveral ftates derived 
from the fupreme authority in each ftate, the authority 
of the people themlelves. The adt therefore efta- 
blifhing the conftitution, will not be a national but 
a federal adt. 

That it will be a federal and not a national adt, as 
thefe terms are underftood by the objedtors, the adt of 
the people as forming fo many independent ftates, 
not as forming one aggregate nation is obvious from 
this fingle confideration, that it is to refult neither 
from the decifion of a majority of the people of the 
union, nor from that of a majority of the ftates. It 
muft refult from the unanimous afTent of the feveral 
ftates that are parties to it, differing no other wife 
from their ordinary afTent than in its being exprefled, 
not by the legiflative authority, but by that of the 
people themfelves. Were the people regarded in this 
tranfadtion as forming one nation, the will of the 
majority of the whole people of the United States, 
would bind the minority; in the fame manner as the 
majority in each ftate mull bind the minority; and 
the will of the majority muft be determined either by 
acomparifon of the individual votes ; or by confider- 
ing the will of the majority of the ftates, as evidence 
of the will of a majority of the people of the United 
States. Neither of thefe rules has been adopted. 
Each ftate in ratifying the conftitution, is confidered 
as a fovereign body independent of all others, and 
only to be bound by its own voluntary adt. In this 
relation then the new conftitution will, if eftablifhed, 
be a federal and not a national conftitution. 

The next relation is to the fources from which the 
ordinary powers of government are to be derived. 
The houfe of representatives will derive its powers 
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from the people of America, and the people will be 
reprefented in the fame proportion, and on the fame 
principle, as they are in the legiflature cf a parti¬ 
cular date. So far the government is national not 

federal. The ienate on the other hand will derive its 
powers from the dates, as political and co-equal icci- 
eties ; and thefe will be reprefented on the principle 
of equality in the fenate, as they now are in the exit¬ 
ing congrefs. So far the government is federal, not 
national. The executive power will be derived from 
a very compound fource. The immediate election of 
the president is to be made by the dates in their po¬ 
litical charadlers. The votes allotted to them, are 
in a compound ratio, which confiders them partly as 
diftindt and co-equal focieties ; partly as unequal 
members of the famefociety. The eventual election, 
•again is to be made by that brancli of the legiflature 
which confids of the national reprefentatives ; but 
in this particular aCf, they are to be thrown into the 
form of individual delegations from fo many didinct 
and co-equal bodies politic. From this afpedf of 
the government, it-appears to be of a mixed cha- 
-ra&er, prefenting at lead as many federal as national 

features. 
The difference between a federal and national go¬ 

vernment, as it relates to the operation cf the govern- 

Plenty is, by the adverfaries of the plan of the conven¬ 
tion, fuppofed to confid in this, that in the former, 
the powers operate on the political bodies compofing 
the confederacy, in their political capacities ; in the 
latter, on the individual citizens compofing the 
nation, in their individual capacities. On trying 
the conftitution by this criterion, it falls under the 
national, not the federal character ; though perhaps 
not fo compieatly as lias been underdood. In feveral 
cafes, and particularly in the trial of controverdes to 
which dates may be parties, they mud be viewed and 
proceeded againd in their coilettive and political 
capacities only. But the operation of the govern- 

C ment 
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ihent on the people in their individual capacities, 
in its ordinary and moft eft'ential proceedings, will 
on the whole, in the fenfe of its opponents, defignate 
it in this relation, a national government. 

Eut if the government be national with regard -to 
the operation of its powers, it changes its afpect again 
when we contemplate it in relation to th & extent of 
its powers. The idea of a national government in¬ 
volves in itj not only an authority over the individual 
citizens, but an indefinite fupremacy over all perfons 
and things, fo far as they are objedts of lawful go¬ 
vernment. Among a people confdidated into one 
nation, this fupremacy is compleatly verted in the 
national legiflature. Among communities united for 
particular purpofes, it is verted partly in the gene¬ 
ral, and partly in the municipal legirtatures. In the 
former cafe, all local authorities are fubc'dinate to 
the fupreme ; and may be controuled, directed, or 
abolifhed by it at pleafure. In the latter, the local 
or municipal authorities form diitindt and inde¬ 
pendent portions of the fupremacy, no more fubjedl 
within their refpe&ive fpheres to the general autho¬ 
rity, than the general authority is fubjedl to them 
within its own fphere. In this relation then, the 
propofed government cannot be deemed a national 

one ; fince its jurifdidtion extends to certain enume¬ 
rated objects only, and leaves to the feveral ftates a 
refiduary and inviolable Sovereignty over all other 
objects. It is true that in controverfies relating to 
the boundary between the two jurifdidtions, the tri¬ 
bunal which is ultimately to decide, is to be ertab- 
lifhed under the general government. But this does 
not change the principle of the cafe. The decifion 
is to be impartially made, according to the rules of 
the conftitutions and all the ufual and moft effectual 
precautions are taken to fecure this impartiality. 
Some fuch tribunal is clearly eftential to prevent an 
appeal to the fword, and a dirtolution of the com¬ 
pact ; and that it ought to be eftablifhed under the 

1 general. 
V 



general, rather than under the local governments ; 
or to fpeak more properly, that it could be fafely 
edablidied under the firlt alone, is a pofition not 
likely to be combated. 

If we try the conditution by its lad relation, to the 
authority by which amendments are to be made, we 
find it neither wholly national, nor wholly federal. 
Were it wholly national, the fupreme and ultimate 
authority would redde in the majority of the people 
of the union ; and this authority would be compe¬ 
tent at all times, like that of a majority of every na¬ 
tional fociety, to alter or abolifh its edablidied go¬ 
vernment* Were it wholly federal on the other hand, 
the concurrence of each Hate in the union would be 
effential to every alteration that would be binding on 
all. The mode provided by the plan of the convention, 
is not founded on either of thefe principles. In requir¬ 
ing more than a majority, and particularly, in comput¬ 
ing the proportion by fates, not by citizens, it departs 
from the national, and advances towards the federal 

character: In rendering the concurrence of lels than • 
the whole number of dates fuflicient, it lofes again the 
federal, and partakes of the national character. 

The propofed conditution therefore, even when 
tefted by the rules laid down by its antagonids, is in 
dri&nefs, neither a national nor a federal conftitution ; 
but a compofition of both. In its foundation it is 
federal, not national; in the fources from which the 
ordinary powers of the government are drawn, it is 
partly federal, and partly national; in the operation of 
theie powers, it is national, not federal; in the extent 
of them again, it is federal, not national; and finally, 
in the authoritative mode of introducing amendments, 
it is neither wholly federal, nor wholly national. 

PUBLIUS. 
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£ — NUMBER XL. 

The fame Objection f urther examined« 
fecond point to be examined is, whether the 

j|_ convention were authorifed to frame and pro¬ 
pole this mixed constitution.. 

The powers of the convention ought in ftriftnefs to 
be determined by an infpeftion of the commiffions 
given to the members by their refpeftive conftituents. 
As ail of these however, had reference, either to the 
recommendation from the meeting at Annapolis in 
September, 1786, or to that from congrefs in Fe¬ 
bruary, 1787, it will be fuihcient to recur to thefe 
particular aids. 

The aft from Annapolis recommends the ap- 
t( pointment of commifiioners to take into confider- 
t: ation the fituation of the United States, to devife 
“ fuchfurther provifions as {hall appear to. them ne- 
“ cejTary to render the conftitution of the federal go- 
(S vernment adequate to the exigencies of the union 

l< and to report iuch an aft for that purpofe, to the 
“ United States in congrefs aflernbied, as, when 
“ agseed to by them, and afterwards confirmed by 
“ the legillature of every ifaxe, will elfeftually pro- 
“ vide lor the fame.” 

The recommendatory aft of congrefs is in the 
words following t “ Whereas there is provifion in 
<c the articles of confederation and perpetual union> 
“ lor making alterations therein, by lire afi’ent of a 
“ congreis of the United States, and of the legilla- 
“ tures of the feveral Rates : And whereas experi- 
c< encc h;ith evinced, that there are defefts in the 
<( preient confederation, as a mean to remedy which 
t( leveral of the Hates, and particularly the fate of 

“ Ncrvrl'crk, by exprefs inllruftioas to their dele- 
‘l gates in congrefs, have lug gelled, a convention for 

“ tll£: 
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c< the purpofes exprefTed in the followingrefolution ; 
ff and fuch convention appearing to be the molt pro- 
t( bable mean of edablifhing in thefe dates, a firm 
*( nation al government. ’ * 

“ Refolved, Thatinthe opinion of congrefs, it is 
** expedient, that on the 2d Monday in May next, 
ft a convention of delegates, who lhall have been 
“ appointed by the feveral Hates, be held at Phila- 
“ delphia, for the foie and exprefs purpofe ofi revif- 
f< ing the articles cf confederation, and reporting' to 
“ congrefs and the feveral legiflatures, fuch alter- 
“ ations andprovifions therein, as dial), when agreed 
“ to in congrefs, and confirmed by the dates, ren- 
li der the federal conftitution adequate to the exigencies 
“ °fi government and the prefervation ofi the union.1* 

From thefe two ads it appears, 1 ft. that the ob- 
jed of the convention was to ellablifti in thefe dates, 
a firm national government ; 2d. that this government 
was to be fuch as would be adequate to the exigencies 
ofi government and the prefervation ofi the union ; 3d. 
that thefe purpofes were to be effected by alterations 
andprovifions in the articles ofi confederation, as it is 
exprefled in the act of congrefs, or by finch further 
provifions as fioould appear necejfiary, as it Hands in 
the recommendatory ad from Annapolis ; 4th. that 
the alterations and provifions were to be reported to 
-Congrefs, and to the dates, in order to be agreed 
to by the former, and confirmed by the latter. 

From a comparifon and fair condrudion of thefe 
feveral modes of expreflion, is to be deduced the 
authority under which the convention aded, Thev 

4 

were to frame a national government, adequate to the 
exigencies of government and ofi the union, and to re¬ 
duce the articles or confederation into fuch form as 
to accomplilh thefe purpofes. 

There are two rules of condrudion aidated by plain 
reafon, as well as founded on legal axioms. The one 
is, that every part of the expreflion ought, if pof- 
iible, to be allowed fome meaning, and be made to 

C 3 confpire 
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confpire to Tome common end. The other is, that 
where the feveral parts cannot he made to coincide, 
the lefs important fhould give way to the more1 im¬ 
portant part; the means lhould be facrificed to the 
end, rather than the end to the means. 

Suppofe then that the expreflions defining the 
authority of the convention, were irreconcileably at 
variance with each other ; that a national and ade¬ 

quate government not poflibly, in the judgment 
of the convention, beeffe&ed by -alterations and pro- 

fvijions in the articles of confeaeration, which part of 
the definition ought to have been embraced, and 
which rejected ? Which was the more important, 
which the lefs important part ? Which the end, 
which the means ? Let the mofl fcrupulous expofitors 
of delegated powers ; let the molt inveterate ob- 
jedlors againfl thofe exercifed by the convention, 
anfwer thefe queftions. Let them declare, whether, 
it was of molt importance to the happinefs of the 
people of America, that the articles of confederation 
lliould be difregarded, and an adequate government 
be provided, and the union preferved ; , or that an 
adequate government fhould be omitted, and the ar-. 
tides of confederation preferved. Let them declare, 
whether the prefervation of thefe articles was the end 
for fecuring which a reform of the government was to 
be introduced as the means ; or whether the eftablifh- 
ment of a government, adequate to the national hap¬ 
pinefs, was the end at which thefe articles themfelves 
originally aimed, and to which they ought, as infufR- 
cient means, to have been facrificed. 

But is it neceffary to fuppofe that thefe expreflions 
are abfolutely irreconciliable to each other ; that no 
alterations or pro<vifions in the articles of the confe¬ 

deration, could poflibly mould them into a national 
and adequate government; into fuch a government 
as has been propofed by the convention ? 

No ftrefs it is prefumed will in this cafe be laid On 
the title, a change of that could never be deemed an 

« exercife 
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exercife of ungranted power. Alterations in the body 
of the inftrument, are exprefsly authorifed. New 

f ro'vijions therein are alfo exprefsly authorifed. Here 
then is a power to change the title ; to infert new 
articles; to alter old ones, Mud it of neceffity he 
admitted tftat this power is infringed, fo long as a, 
part of the old articles remain ? Thofe who maintain, 
the affirmative, ought at lead to mark the boundary 
between authorifed and ufurped innovations* between 
that degree of change which lies within the compals 
of alterations and further provifions ; and that which 
amounts to a tranjmutation of the government.. Will 
it be faid that the alterations ought not to have touched 
the fubdance of the confederation ? The dates 
would never have appointed a convention with fo much; 
folemnity, nor defcribed its objects with fo much lati¬ 
tude, if fomejubfantial reform had not been in con¬ 
templation. Will it be faid that the fundamental 

j-principles of the confederation were not within the 
purview of the convention, and ought not to have 
been varied ? I alk what are thefe principles ? Do 
they require that in the edabliftiment of the conditu- 
tion, the dates ffiould be regarded as didind and in¬ 
dependent fovereigns ? They are fo regarded by 
the conditution propofed. Do they require that the 
members of the government diould derive their ap¬ 
pointment from the legiflatures, not from the people 
of the dates ? One branch of the new government is to 
be appointed by thefe legiflatures ; and under the 
confederation the delegates to congrefs may all be 
appointed immediately by the people, and in two 
dates* are adually fo appointed. Do they require 
that the powers of the government Ihould ad on the 
dates, and not immediately on individuals ? In fome 
indances, as has been flievvn, the powers of the new 
government will ad on the dates in their coiledive 
charaders. In fome indances alfo thofe of the exifl- 
ing government ad immediately on individuals: In 

cafes 

* Connecticut and Rhode-Ifland, 
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cafes of capture, of piracy, of the poft-office, of coin? 
weights and meaiures, of trade with the Indians, of 
claims under grants of land by different ftates, and 
above all, in the cafe of trials by courts-martial in 
the,army and navy, by which death may be inflicted 
without the intervention of a jury, or even of a civil 
magiffrate ; in all thefe cafes the powers of the con¬ 
federation operate immediately on the perfons and 
iniereits of individual citizens. Do thefe fundamen¬ 
tal principles require particularly that no tax lhould 
be levied without the intermediate agency of the 
Hates ? The confederation itfelf authoriles a dire& tax 
to a certain extent on the poil-oftrce. The power of 
coinage has been fo conffrued by congrefs, as to 
levy a tribute immediately from that tource alfo. But 
pretermitting theie initances, was it notan acknow¬ 
ledged objed of the convention, and the univerlai 
expedition of the people, that the regulation of trade 
fhould be fubmitted to the general government infuch 
a form as would render it an immediate fource of ge¬ 
neral revenue ? Had not congrefs repeatedly recom¬ 
mended this meafure as not inconnftent with the 
fundamental principles of the confederation ? Had not 
every date but one, had not New York herfelf, fo 
far complied with the plan of congrefs, as to recog¬ 
nize the.principle of the innovation ? Do thefe prin¬ 
ciples in ffne require that the powers of the general 
government fhouid be limited, and that beyond this 
limit, the dates fhould be left in poffeflion of their 
fovereignty and independence l We have feen that 
in the new government as in the old, the general 
powers are limited, and that the ftates, in all un¬ 
enumerated cafes,, are left in the enjoyment of their 
fovereign and independent jurifdi&ion. 

The truth is, that the great principles of the con- 
ffitution propofed by the convention, may be confi- 
dered lefs as abfolutely new, than as the expansion of 
principles which' are found in the articles of confe¬ 
deration. The misfortune under the latter fyftem 

i has 
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has been, that thefe principles are To feeble and con¬ 
fined as to jullify all the charges of inefficiency which 
have been urged againfi it ; and to require a degree 
of enlargement which gives to the new fyfiem, the 
afpedl of an entire transformation of the old. 

In one particular it is admitted that the convention 
have departed from the tenor of their commilfion. 
Inflead of reporting a plan requiring the confirmation 
of all the flutes y they have reported a plan which is 
to be confirmed and may be carried intoeffedl by nine 

flutes only, It is worthy of remark, that this objection, 
though the moll plauiible, has been the leaft urged 
in the publications which have fwarmcd againil 
the convention. The forbearance can oniy have 
proceeded from an irrefifiible convidion of the abfur- 
dity of fubjeding the fate of twelve Hates, to the 
perverfeneis or corruption of a thirteenth ; from the 
example of inflexible oppofition given by a majority 

of one lixtieth oi the people o£America, to a mcafure 
approved and called for by the voice of twelve Hates 
comprifing fifty-nine fixtieths of the people; an 
example Hill frelh in the memory and indignation of 
every citizen who has felt for the wounded honor and 
profperity of his country. As this objection therefore, 
has been in a manner waved by thole who have cri- 
ticifed the powers of the convention, I difimils it 
without further obfervation. 

The third point to be enquired into is, how far con- 
fiderations of duty arifing out of the cafe itfelf, could 
have fupplied any defed of regular authority. 

In the preceding enquiries, the powers of the con¬ 
vention have been analifed and tried with the fame 
rigour, and by the fame rules, as if they had been 
real and final powers, for the eHablifhment of a con- 
Hitution for the United States. We have feen, in 
what manner they have borne the trial, even on that 
fuppofition. It is time now to recoiled, that the 
powers were merely advilory and recommendatory 
that they were fo meant by the Hates, and lo under- 

ilocds 
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flood by the convention ; and that the latter have 
accordingly planned and propofed a conflitution, 
which is to be of no more confequence than 
the paper on which it is written, unlefs it be 
damped with the approbation of thofe to whom it 
is addreffed. This reflection places the fubjcCl in 
a point of view altogether different, and will 
enable us to judge with propriety of the courfe 
taken by the convention. 

Let us view the ground on which the convention 
flood. It may be collected from their proceedings, 
that they were deeply and unanimoufly impreffed with 
the crifis which had led their country almoft with one 
voice to make fo fingular and folemn an experiment, 
for correcting the errors of a fyflem by which this 
crifis had been produced; that they were no lefs 
deeply and unanimoufly convinced, that fuch a reform 
as they have propofed, was abfolutely neceffary to 
effeCl the purpofes of their appointment. It could, 
not be unknown to them, that the hopes and expec¬ 
tations of the great body of citizens, throughout this 
great empire, were turned with the keened anxiety, 
to the event of their deliberations. They had every 
reafon to believe that the contrary fentiments agi¬ 
tated the minds and bofoms of every external and 
internal foe to the liberty and profperity of the 
United States. They had feen in the origin and 
progrefs of the experiment, the alacrity with which 
the propoJitiony made by a fingle date (Virginia) 
towards a partial amendment of the confederation, 
had been attended to and promoted. They had feen 
the liberty affumed by a •very few deputies,, from a 
very few Hates, convened at Annapolis, of recom¬ 
mending a great and critical objeCt, wholly foreign 
to their commiflion., not only juftihed by the public 
opinion, but actually carried into effeCt, by twelve 
out of the Thirteen States. They had feen in a variety 
of inflances, affumptions by congrefs not only of 
recommendatory, but of operative powers, warranted 

in 
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i$i the public eftimation, by occafions and obje&s infi¬ 
nitely lefs urgent than thole by which their condudl was 
to be governed. They muft have reflected, that in all 
great changes of eftablifhed governments, forms ought 
to give way to fubftance; that a rigid adherence in 
iucn cafes to the former, would render nominal and 
nugatory, the tranfcendent and precious right of the 
people to “abolifh or alter their governments as to 
“ them fhall feem moft likely to effect their fafety 
“ and happinefs* fmce it is. impoffible for the 
people fpontaneoufly and univerfally, to move in 
concert towards their object; and it is therefore 
eflential, that fuch changes be inflituted by fome 
informal and unauthorifed proportions, made by fome 
patriotic and refpedtable citizen or number of citi¬ 
zens. They muft have recolledted that it was by this 
irregular and aftumed privilege of propofing to the 
people plans for their fafety and happinefs, that the 
Rates tvere firft united againft the danger with which 
they were threatened by their antient government ; 
that committees and congreffes were formed for con¬ 
centrating their efforts, and defending their rights; 
and that conventions were eletted in the fever al fates, 
for eftahlifhing the conftitutions under which idle y are 
now governed ; nor could it have been forgotten that 
no little ill-timed fcrupies, no zeal for adhering to 
ordinary forms were any where feen, except in thofe 
who vvifhed to indulge under thefe mafks, their fe- 
cret enmity to the fubftance contended for. They 
muft have borne in mind, that as the plan to be 
framed and propofed, was to be fubmitted to the 

people themfelves, the difapprobation of this fupreme 
authority would deftroy it for ever ; its approbation 
blot out all antecedent errors and irregularities. It 
might even have occurred to them, that where a dif- 
pofttion to cavil prevailed, their neglefl to execute 
the degree of power vefted in them, and ftill more 
their recommendation of any meafure whatever not 

warranted 

* Declaration of Independence. 
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warranted by their commiflion, would not lefs 
excite animadverdon, than a recommendation at 
once of a meafure fully commenfurate to the na¬ 
tional exigencies. 

Had the convention under all thefe imprefiions, 
and in the midit of all thefe confi derat ions, indead of 
exercifing a manly confidence in their country, by 
whofe confidence they had been, fo peculiarly difiin- 
guifhed, and of pointing out afyitem capable in their 
judgment of fecuring its happirrefs, taken the cold 
and fulien refolution of difappointing its ardent hopes 
of facrificing fubfiance to forms, of committing the 
deareii interefts of their country to the uncertainties 
of delay, and the hazard of events ; let me afk the 
man, who can raife his mind to one elevated con¬ 
ception ; who can awaken in his bofom, one patri¬ 
otic emotion, what judgment ought to have been pro¬ 
nounced by the impartial world, by the friends of 
mankind, by every virtuous citizen, on the conduit 
$nd chara&er of this affembly, or if there be a man 
whofe propenfity to condemn, is fufceptible of no 
controul, let me then afk what fentence he has in re¬ 
fer ve for the twelve dates who ufurpcd the power of 

fending deputies to the convention, a body utterly 
unknown to their confutations ; for congrefs, who 
recommended the appointment of this body, equally 
unknown to the confederation ; and for the date of 
New-York in particular, who fird urged, and then 
complied with this unauthorifed interpofition. 

But that the objeilors may be difarmed of every 
pretext, it diall be granted for a moment, that the 
convention were neither authorifed by their commif-' 
fion, nor judified by circumdances, in propofing a 
conditution for their country : Does it follow that 
the conditution ought for that reafon alone to be re- 
je&ed ? If according to the noble precept, it be law¬ 
ful to accept good advice even from an enemy, diall 
we let the ignoble example of refufing fuch advice 
even when it is offered by our friends ? The prudent 

enquiry 
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enquiry in all cafes, ought furely to be not fo much 
from whom the advice comes, as whether the advice 
be good. 

The fum of what has been here advanced and 
proved, is that the charge againft the convention of 
exceeding their powers, except in one inftance little 
urged by the obje&ors, has no foundation to fupport 
it; that if they had exceeded their powers, they were 
not only warranted but required, as the confidential 
fervants of their country, by the circumftances in 
which they were placed, to exercife the liberty which 
they affumed, and that finally, if they had violated 
both their powers, and their obligations in propofing 
a conftitution, this ought neverthelefs to be embra¬ 
ced, if it be calculated to accomplifli the views and 
happinefs of the people of America. How far this 
chara&er is due to the conftitution, is the fubjett 
under inveftigation. 

PUBLIUS. 

NUMBER XLI. 

General View of the Powers propofed to be 
ve/ted in the Union. 

H E conftitution propofed by the convention 
may be confidered under two general points 

of view. The first relates to the fum or quantity 
of power which it vefts in the government, including 
the reftraints impofedonthe ftates. The second, 
to the particular ftru&ure of the government, and 
the diftribution of this power, among its feveral 
branches. 

Under the firft view of the fubjeft two important 
queftions arife ; i. Whether any part of the powers 
transferred to the general government be unneceflary 
or improper? 2. Whether the entire mafs of them 
be dangerous to the portion of jurifdi&ion left in the 
feveral ftates ? 

D Is 
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Is the aggregate power of the general government 
greater than ought to have been veiled in it? This 
is the firft queftion. 

It cannot have efcaped thofe who have attended 
with candour to the arguments employed againft the 
extenfive powers of the government, that the authors 
of them have very little coniidered how far thefe 
powers were necefiary means of attaining a neceflary 
end. They have chofen rather to dwell on the incon¬ 
veniences which mull be unavoidably blended with 
all political advantages ; and on the poffible abufes 
which mull be incident to every power or truft of 
which a beneficial ufe can be made. This method 
of handling the fubjefit cannot impofe on the good 
fenfe of the people of America. It may difplay the 
fubtlety of the writer; it may open a boundlefs field 
for rhetoric and declamation; it may inflame the 
paflions of the unthinking, and may confirm the pre¬ 
judices of the mifthinking. But cool and candid 
people will at once reflect, that the pureft of human 
bleffings muft have a portion of alloy in them; that 
the choice muft always be made, if not of the lefler 
evil, atleaftofthe greater, not the perfect 
good; and that in every political inftitution, a 
power to advance the public happinefs involves a 
difcretion which may be mifapplied and abufed. 
They will fee therefore that in all cafes, where 
power is to be conferred, the point firft to be decided 
is whether fuch a power be neceflary to the public 
good ; as the next will be, in cafe of an affirmative 
decifion, to guard as effectually as poffible againft a 
perverfion of the power to the public detriment. 

That we may form a correCt judgment on this fub- 
jeCt, it will be proper to review the feveral powers 
conferred on the government of the union ; and that 
this may be the more conveniently done, they may 
be reduced into different clafles as they relate to the 
following different objefts; i. Security againft fo¬ 
reign danger; 2. Regulation of the intercourfe with 

j foreign 
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foreign nations; 3. Maintenance of harmony and 
proper intercourse among the ftates; 4. Certain mis¬ 
cellaneous obje&s of general utility; 5. Reftraint of 
the ftates from certain injurious a£ls; 6. Provifions 
for giving due efficacy to all thefe powers. 

The powers falling within the firft clafs, are thofe 
of declaring war, and granting letters of marque ; 
of providing armies and fleets; of regulating and 
calling forth the militia ; of levying and borrowing 
money. 

Security againft foreign danger is one of the pri¬ 
mitive objedts of civil Society. It is an avowed and 
eflential objedl of the American union. The powers 
requisite for attaining it, muft be effectually confided 
to the federal councils. 

Is the power of declaring war neceffary ? No man 
will anfwer this queftion in the negative. It. would 
be Superfluous therefore to enter into a proof of the 
affirmative. The exifting confederation eftablifhes 
this power in the moft ample form. 

Is the power of raiflng armies, and equipping 
fleets neceffary ? This is involved in the foregoing 
power. It is involved in the power of Self-defence. 

But was it neceffary to give an indefinite 

powe r of raiflng troops, as well as providing 
fleets; and of maintaining both in peace, as well 
as in wa r ? . . 

The anfwer to thefe queftions has been too far 
anticipated, in another place, to admit an extenfive 
difcuffion of them in this place. The anfwer in¬ 
deed Seems to be So obvious and conclufive as Scarcely * 

to juftify Such a difcuffion in any place. With what 
colour of propriety could the force neceffary for de¬ 
fence, be iimited by thofe who cannot limit the force 
of offence ? If a federal conftitution could chain the 
ambition, or Set bounds to the exertions of all other, 
nations, then indeed might it prudently chain the 
discretion of its own government, and Set bounds to 
the exertions for its own Safety. 

D 2 ' - How 

■ 
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How could a readinefs for*$var in time of peace be 
fafdy proh bited, unlefs we could prohibit in like 
manner the preparations and ellablilhments of every 
hoftiie nation ? The means of fecurity can only be 
regulated by the means and the danger of attack. 
They will in fafl be ever determined by thefe rules, 
and bv no others. It is in vain to oppofe conftituti- 
onal barriers to the impuUe of felf-prefervation. It 
is vvorie than in vain ; becaufe it plants in the con- 
flitution itfelf neceffary uiurpations of power, every 
precedent of which is a germe of unneceflary and 
multiplied repetitions. If-,or.e nation maintains 
conflantly adifeiplined army ready for the lervice of 
ambition or revenge, it obliges the moll pacific, 
nations, who may be within the reach of its enter- 
prizes, to take correfponding precautions. The 
fifteenth century was the unhappy epoch of military 
ellablilhments in time of peace. They were intro¬ 
duced by Charles VII. or France. All Europe ha$ 
followed, or been forced into the example. Had the 
example not been followed by other nations, all 
Europe mull long ago have worn the chains of a 
univerfal monarch Were every nation except France 
now to dilband its peace ellablilhment, the fame 
event might follow. The veteran legions of Rome 
were an overmatch for the undifeiplined valour of all 
other nations, and rendered her millrefs of the 
world. 

Not lefs true is it, that the liberties of Rome pro¬ 
ved the final vidlim to her military triumphs, and 
that the liberties of Europe, as far as they ever 
exilled, have with few exceptions been the price of 
her military ellablilhments. A Handing force there¬ 
fore is a dangerous, at the fame time that it may be 
a neceffary provilion. On the fmallell fcale it has 
its inconveniences. On an extenfive fcale, its 
confequences may be fatal. On any fcale, it is an 
objedl of laudable circumfpedlion and precaution. 
A wife nation will combine all thefe considerations; 

( and 



THE FEDERALIST. 41 

and whilft it does not rafhly preclude itfelf from any 
refource which may become eflential to its fafety, 
will exert all its prudence in diminifhing both the 
neceflity and the danger of reforting to one which 
may be inaufpicious to its liberties. 

The deareft marks of this prudence are damped 
on the propofed conftitution. The union itfelf which 
it cements and fecures, deftroys every pretext for a 
military eftablilhment which could be dangerous, 
America, united with a handful of troops, or without 
a fmgle foldier, exhibits a more forbidding pofture 
to foreign ambition, than America difunited, with 
an hundred thoufand veterans ready for combat. It 
was remarked on a former occafion, that the 
want of this pretext had faved the liberties of one 
nation in Europe. Being rendered by her infular 
lituation and her maritime refources, impregnable to 
the armies of her neighbours, the rulers of Great- 
Britain have never been able, by real or artificial 
dangers, to cheat the public into an extenfive peace 
eftablilhment. The diftance of the United States 
from the powerful nations of the world, gives them 
the fame happy fecurity. A dangerous eftablilhment 
can never be neceflary or plaufible, fo long as they 
continue a united people. But let it never for a 
moment be forgotten, that they are indebted for this 
advantage to their union alone. The moment of its 
dilfolution will be the date of a new order of things. 
The fears of the weaker or the ambition of the 
ftronger ftates or confederacies, will fet the fame 
example in the new, as Charles VII. did in the old 
world. The example will be followed here from the 
fame motives which produced univerfal imitation 
there. Inftead of deriving from our fituation the 
precious advantage which Great-Britain has derived 
from hers, the face of America will be but a copy of 
that of the continent of Europe. It will prefent 
liberty every where crulhed between (landing armies 
and perpetual taxes. The fortunes of difunited 

D 3 America 
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America will be even more difaftrous than thofe of 
Europe. The fources of evil in the latter are confined 
to her own limits. No fuperior powers of another 
quarter of the globe intrigue among her rival 
nations, inflame their mutual animofities, and render 
them the inrtruments of foreign ambition, jealoufy 
and revenge. In America, the miferies fpringing 
from her internal jealoufies, contentions and wars, 
would form a part only of her lot. A plentiful 
addition of evils would have their fource in that 
relation in which Europe Hands to this quarter of the 
earth, and which no other quarter of the earth bears 
to Europe. This pi&ure of the confequences of 
difunion cannot be too highly coloured, or too often 
exhibited. Every man who loves peace, every man 
who loves his country, every man who loves liberty, 
ought to have it ever before his eyes, that he may 
cherifh in his heart a due attachment to the union of 
America, andr'be able to fet a due value on the means 
of preferving it. 

Next to the effectual eftablilhment of the union, 
the beft poflible precaution again!! danger from 
Handing armies, is a limitation of the term for which 
revenue may be appropriated to their fupport. This 
precaution the conflitution has prudently added. I 
will not repeat here the obfervations, which I flatter 
myfelf have placed this fubjeft in a juft and fatisfac- 
tory light. But it may not be improper to take 
notice of an argument again!! this part of the con- 
ftitution, which has been drawn from the policy and 

• practice of Great-Britain. It is faid that the con¬ 
tinuance of an army in that kingdom, requires an 
annual vote of the legiflature; whereas the American 
conftitution has lengthened this critical period to two 
years. This is the form in which the comparifon is 
ufually ftated to the public : But is it a juft form? Is 
It a fair comparifon? Does the Britifh conftitution 
reftrain the parliamentary diicretion to one year ? 
Does the American impofe on the congrefs appro- 
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priations for two years ? On the contrary, it cannot 
be unknown to the authors of the fallacy themfelves, 
that the Britifh conftitution fixes no limit whatever 
to the difcretion of the legiflature, and that the 
American ties down the legiflature to two years, as 
the longefl admiflible term. \- 

Had the argument from the Britifh example been 
truly ftated, it would have flood thus: The term for 
which fupplies may be appropriated to the army 
eftablifliment, though unlimited by the Britifh con¬ 
ftitution, has neverthelefs in pra&ice been limited 
by parliamentary difcretion, to a Angle year. Now 
if in Great-Britain, where the houfe of commons is 
elected for feven years; where fo great a proportion 
of the members are elected by fo fmall a proportion 
of the people ; where the electors are fo corrupted 
by the reprefentatives, and the reprefentatives fo 
corrupted by the crown, the reprefentative body can 
poflefs a power to make appropriations to the army 
for an indefinite term, without defiring, or without 
daring, to extend the term beyond a Angle year; 
ought not fufpicion herfelf to blufh in pretending 
that the reprefentatives of the United States, elefted 
freely, by the whole body of the people, every 
second year, cannot be fafely entrufted with a 
difcretion over fuch appropriations, exprefsly limited 
to the fhort period of two years. 

A bad caufe feldom fails to betray itfelf. Of this 
truth, the management of the oppofition to the federal 
government is an unvaried exemplification. But 
among all the blunders w'hich have been committed, 
none is more ftriking than the attempt to enlift on 
that fide, the prudent jealoufy entertained by the 
people, of Handing armies. The attempt has 
awakened fully the public attention to that impor¬ 
tant fubjeft; and has led to inveftigations which muft 
terminate in a thorough and univerfal convi&ion, not 
only that the conftitution has provided the moft effec¬ 
tual guards againft danger from that quarter, but 
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that nothing ftiort of a conftitution fully adequate to 
the national defence, and the prefervation of the 
union, can fave America from as many ftanding 
armies as it may be fplit into ftates or confederacies; 
and from fuch a progreffive augmentation of thefe 
eftablifliments in each, as will render them as bur- 
denfome to the properties and ominous to the liberties 
of the people; as any eftablifhment that can become 
necefTary, under a united and efficient government, 
muff be tolerable to the former, and fafe to the latter. 

The palpable neceflity of the power to provide and 
maintain a navy has prote&ed that part of the con¬ 
ftitution againft a fpirit of cenfure, which has fpared 
few other parts. It muff: indeed be numbered among 
the greateft bleffings of America, that as her union 
will be the only fource of her maritime ftrength, fo 
this will be a principal fource of her fecurity againft 
danger from abroad. In this refpeft our fituation 
bears another likenefs to the infular advantage of 
Great-Britain. The batteries moft capable of re¬ 
pelling foreign enterprizes on our fafety, are happily 
fuch as can never be turned by a perfidious govern¬ 
ment againft our liberties. 

The inhabitants of the Atlantic frontier are all of 
them deeply interefted in this provifion for naval 
prote&ion, and if they have hitherto been fufferedto 
fleep quietly in their beds; if their propeity has 
remained fafe againft the predatory fpirit of licenci- 
ous adventurers ; if their maritime towns have not 
yet been compelled to ranfom themfelves from the 
terrors of a conflagration, by yielding to the exa&ions 
of daring and fudden invaders, thefe inftances of 
good fortune are not to be afcribed to the capacity of 
the exifting government for the protection of thofe 
from whom it claims allegiance, but to caufes that 
are fugitive and fallacious. If we except perhaps 
Virginia and Maryland, which are peculiarly vul¬ 
nerable on their eaftern frontiers, no part of the 
union ought to feel more anxiety on this iubjeft *han 

New- 
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New-York. Her Tea coaft is extenfive. The very 
important diftrid of the date is an ifland. The Hate 
itfelf is penetrated by a large navigable river for 
more than fifty leagues. The great emporium of 
its commerce, the great refervoir of its wealth, lies 
every moment at the mercy of events, and may 
almoft be regarded as a hoftage, for ignominious 
compliances with the didates of a foreign enemy, 
or even with the rapacious demands of pirates and 
barbarians. Should a war be the refult of the pre¬ 
carious fituation of European affairs, and all the 
unruly paffions attending it, be let loofe on the ocean 
our efcape from infults and depredations, not only 
on that element but every part of the other bordering 
on it, will be truly miraculous. In the prefent con¬ 
dition of America, the Hates more immediately 
expofed to thefe calamities, have nothing to hope 
from the phantom of a general government which 
now exifts; and if their fingle refources were equal 
to the talk of fortifying themfelves againtt the dan¬ 
ger, the objed to be proteded would be almoft con- 
fumed by the means of proteding them. 

The power of regulating and calling forth the 
militia has been already fufficiently vindicated and 
explained. 

The power of levying and borrowing money, 
being the finew of that which is to be exerted in the 
national defence, is properly thrown into the fame 
clafs with it. This power alfo has been examined 
already with much attention, and has I trull been 
clearly fhewn to be neceffary both in the extent and 
form given to it by the conflitution. I will addrefs 
one additional refledion only to thofe who contend 
that the power ought to have been restrained to ex¬ 
ternal taxation, by which they mean taxes on articles 
imported from other countries. It cannot be doubted 
that this will always be a valuable fource of revenue, 
that for a confiderable time, it mull be a principal 
fource, that at this moment it is an effential one. 

But 
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Bat we may form very miftaken ideas on this fubjeCl, 
if we do not call to mind in our calculations, that 
the extent of revenue drawn from foreign commerce, 
muft vary with the variations both in the extent and 
the kind of imports, and that thefe variations do not 
correfpond with the progrefs of population, which' 
muft be the general meafure of the public wants. As 
long as agriculture continues the foie field of labour, 
the importation of manufactures muft increafe as the 
confumers multiply. As foon as domeftic manufac¬ 
tures are begun by the hands not called for by agri¬ 
culture, the imported manufactures will decreafe as 
the. numbers of people increafe. In a more remote 
ftage, the imports may confift in conftderable part of 
raw materials which Will be wrought into articles for 
exportation, and will Therefore require rather the 
encouragement of bounties, than to be loaded with 
difcouraging duties. A fyftemof government, meant 
for duration ought to contemplate thefe revolutions, 
and be able to accommodate itfelf to them. — J 

Some who have not denied the neceflity of the 
power of taxation, have grounded a very fierce attack* 
againft the conftitution on the language in which it 
is defined. It has been urged and echoed, that the' 
power “ to lay and colled taxes, duties, impofts and 
“ excifes, to pay the debts, and provide for the com- 
“ mon defence and general welfare of the United1 
“ States,” amounts to an unlimited commiffion to 
exercife every power which may be alledged to be 
neceflary for the common defence or general welfare. 
No ftronger proof could be given of the diftrefs under 
which thefe writers labour for objections, than their 
ftooping to fuch a mifconftrudion. 

Had no other enumeration or definition of the 
powers of the congrefs been found in the conftitution, 
than the general expreffions juft cited, the authors 
of the objeClion might have had fome colour for it; 
though it would have been difficult to find a reafon 
for fo aukward a form of defcribing an authority to 

legiflate 
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legiflate in all poflible cafes. A power to deftroy the 
freedom of the prefs, the trial by jury or even to 
regulate the courfe of defcents, or the forms of con¬ 
veyances, muft be very fingularly expreffed by the 
terms “ to raife money for the general welfare.” 

But what colour can the objection have, when a 
fpecification of the objedts alluded to by thefe general 
terms, immediately follows; and is not even fepara- 
ted by a longer paufe than a femicolon. If the 
different parts of the fame inftrument ought to be 
fo expounded as to give meaning to every part which 
will bear it; fhall one part of the fame fentence be 
excluded altogether from a fhare in the meaning; 
and {hail the more, doubtful and indefinite terms be 
retained in their full extent and the clear and precife 
exprefhons, be denied any iignification whatfoever ? 
For what purpofe could the enumeration of particular 
powers be inlerted . if thefe and all others were meant 
to be included in the preceding general power ? 
Nothing is more natural or common than firft to ufe 
a general phrale, and then to explain and qualify it 
by a recital of particulars. But the idea of an enu¬ 
meration of particulars, which neither explain nor 
qualify the general meaning, and can have no other 
effedt than to confound and miflead, is an abfurdity 
which as we are reduced to the dilemma of charging 
either on the authors of the objection, or on the au¬ 
thors of the conftitution, we muft take the liberty of 
fuppofing, had not its origin with the latter. 

Tlje objection here is the more extraordinary, as 
it appears, that the language ufed by the convention 
is a copy from the articles of confederation. The 
objedts of the union among the ftutes as defcribed in 
article 3d. are, “ their common defence, fecurity of 
<( their liberties, and mutual and general welfare.’* 

The terms of article 8th; are ftill more identical. 
“ All charges of war, and all other expences, that 
“ fhall be incurred for the common defence or general 
(i welfare, and allowed by the United States in con- 
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“ grefs {hall be defrayed out of a common treafury, 
** &c.” A iimilar language again occurs in article 9. 
Conftrue either of thefe articles by the rules which 
would juftify the conftru&ion put on the new conititu- 
tion, and they vert in the exifting Congrefs a power 
to lesiflate in all cafes whatloever. But what would 
have been thought of that aflembly, if attaching 
themfelves to thefe general expreffions, and difre- 
garding the fpecifications, which afcertain and limit 
their import, they had exercifed an unlimited power 
of providing for the common defence and gene¬ 
ral welfare? I appeal to the objeftors themfelves, 
whether they would in that cafe have employed the 
fame reafoning in juftification of congrefs, as they 
now make ufe of againft the convention. How diffi¬ 
cult it is for error to effcape its own condemnation. 

PUBLIUS. 

r-?— 
NUMBER XLII. 

The fame View continued„ 
THE fecond clafs of powers lodged in the general 

government, confifts of thofe which regulate 
the intercourfe with foreign nations, to wit, to make 
treaties; to fend and receive ambafladors, other 
public minifters and confuls; to define and punilh 
piracies and felonies committed on the high feas, 
and offences againft the law of nations; to regulate 
foreign commerce, including a power to prohibit 
after the year 1808, the importation of flaves, and 
to lay an intermediate duty of ten dollars per head, 
as a difcouragement to fuch importations. 

This clafs of powers forms an obvious and effential 
branch of the federal adminiftration. If we are to 
be one nation in any refpeft, it clearly ought to be in 
refped to other nations. 

The 
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The powers to make treaties and to fend and 
receive ambaffadors, fpeak their own propriety.— 
Both of them are comprifed in the articles of confe¬ 
deration i with this difference only, that the former 
is difembarraffed by the plan of the convention of an 
exception, under which treaties might be fubftantially 
fruftrated by regulations of the Hates ; and that a 
power of appointing and receiving “ other public 
ef miniflers and confuls,” is expreslly and very 
properly added to the former provifion concerning 
ambafladors. The term ambaffador, if taken ftri&ly, 
as feems to be required by the fecond of the articles 
of confederation, comprehends the higheft grade only 
of public miniflers ; and excludes the grades which 
the United States will be moil likely to prefer where 
foreign embaffies may be neceffary. And under no 
latitude of conftru&ion will the term comprehend 
confuls. Yet it has been found expedient, and has 
been the practice of congrefs to employ the inferior 
grades of public miniflers; and to fend and receive 
"confuls. It is true that where treaties of commerce, 
flipulate for the mutual appointment of confuls, ' 
whofe functions are connefled with commerce, the 
admiftion of foreign confuls may fall within the 
power of making commercial treaties ; and that 
where no fuch treaties exifl, the million of American 
confuls into foreign countries, may perhaps be covered 
under the authority given by the 9th article of the 
confederation, to appoint all fuch civil officers as 
may be neceffary fcr managing the general affairs 
of the United. States. But the admiftion of confuls 
into the United States-, where no previous treaty has 
ftipulated it, feems to have been no where provided 
for. A fupply of the omiffion is one of the leffer 
inftances in which the convention have improved on 
the model before them. But the mod minute pro- 
vifions become important when they tend to obviate 
the neceflity or the pretext for gradual and unobferved 

;ufurpations of power. A lift of the cafes in which - 
E congrefs 
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congrefs have been betrayed, or forced by the defe£h 
of the confederation into violations of their chartered 
authorities, would not a little furprife thofe who have 
paid no attention to the fubjed ; and would be no 
inconsiderable argument in favor of the new confti- 
tution, which feems to have provided no lefs ftudh- 
oufly for the leffer, than the more obvious and 
Unking defects of the old. 

The power to define and punifh piracies and felonies 
committed on the high feas, and offences againft the 
law of nations, belongs with equal propriety to the 
general government; and is a dill greater improve¬ 
ment on the articles of confederation, 

Thefe articles contain no provifion for the cafe of 
offences againft the law of nations; and confequently 
leave it in the power of any indrfcreet member to 
embroil the confederacy with foreign nations. 

The provifion of the federal articles on the fubjeft 
of piracies and felonies, extends no farther than to 
the eftablifhment of courts for the trial of thefe 
offences. The definition of piracies might perhaps* 
without inConveniency, be left to the law of nations ; 
though a legiflat!ve definition of them is found in 
moft municipal Codes, A definition of felonies on 
the high feas is evidently requifite. Felony is a term 
of loofe fignification even in the common law of 
England ; and of various import in the ftatute law 
of that kingdom. But neither the common, nor the 
•ftatute law of that or of any other nation, ought to 
be a ftandard for the proceedings of this, unlefs 
previoully made its own by legifiative adoption. 
The meaning of the term as defined in the codes of 
the feveral ftates, would be a-s impra&icable as the 
former would be a diftionorable and illegitimate 
guide. It is not precifely the fame in any two of the 
ftates ; and varies in each with every revifion of its 
criminal laws. For the fake of certainty and uni¬ 
formity therefore, the power of defining felonies in 
ikis cafe, was in every refpeft neceflary and proper. 

/ The 
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The regulation of foreign commerce, having fallen;; 
within feveral views which have been taken of this 
fubjedt, has been too fully difcuffed to need addi¬ 
tional proofs here of its being properly fubmitted to 
the federal admfniftration. 

It were doubtlefs to be wifhed that the power of 
prohibiting the importation of flaves, had not been 
poitponed until the year 1808, or rather that it had 
been fuffered to have immediate operation. But it 
is not difficult to account either for this reftridlion on 
the general government, or for the manner in which 
the whole claufe is expreffed. It ought to be confi**- 
dered as a great point gained in favor of humanity, 
that a period of twenty years may terminate for ever 
within thefe hates, a traffic which has fo long and 
fo loudly upbraided the barbarifm of modern policy ; 
that vvithin that period it will receive a confiderable 
difcouragement from, the federal government, and 
may be totally abolilhed by a concurrence of the few 
hates which continue the unnatural traffic, in the 
prohibitory example which has been given by fo 
great a majority of the union.. Happy would it be. 
for the unfortunate Africans, if an equal profpedt 
lay before them, of being redeemed from the oppres¬ 
sions. of their European brethren !. 

Attempts have been made to pervert this claufe 
into an objection againfl the conltitution, by repre- 
fenting it on one fide as a criminal toleration of an 
illicit pra&ice,. and on another, as calculated to 
prevent voluntary and. beneficial emigrations from 
Europe to America. I mention thefe mifconftruc- 
tions, not with a view to give them an anfwer, for 
they deferve none ; but as fpecimens of the manner 
and fpirit in which feme have thought fit to conduct, 
their oppofition to the propofed government. 

The powers included in the third clafs, are tliofe 
which provide for the harmony and proper inter- 
courfe among the hates. 

E 2. Under 
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Under this head might be included the particular 
rehraints impofed on the authority of the hates, 
and certain powers of the judicial department ; but 
the former are referved for a diftindl clafs, and the 
latter will be particularly examined when we arrive 
at the hruClure and organization of the government* 
I fhall coniine myfelf to a curfory review of the 
remaining powers comprehended under this third, 
defcription, to wit, to regulate commerce among 
the feveral hates and the Indian tribes; to coin 
money, regulate the value thereof and of foreign 
coin ; to provide for the puniihment of counterfeit¬ 
ing the current coin and fecurities of the United 
States ; to fix the handard of weights and meafures 
to ehablifh an uniform rule of naturalization, and 
uniform laws of bankruptcy ; to prefcribe the man¬ 
ner in which the public ads, records and judicial 
proceedings of each hate fhall be proved, and the* 
effed they fhall have in other hates, and to ehablifh 
poh-offices and poh-roads. 

The defed of power in theexihing confederacy, to. 
regulate the commerce between its feveral members, 
is in the number of thofe which have been clearly 
pointed out by experience. To the proofs and 
remarks which former papers have brought into view 
on this lubjed, it may be added, that without this 
fupplemental provifion, the great and effential power 
of regulating foreign commerce, would have been 
incomplete, and ineffectual. A very material object, 
of this power was the relief of the hates which import 
and export through other hates, from the improper 
contributions levied on them by the latter. Were 
thefe at liberty to regulate the trade between hate 
and hate, it muh be forefeen that ways would be 
found out, to load the articles of import and export, 
during the pahage through their iurifdidion, with 
duties which would fall on the makers of the latter, 
and the confumers of the former: We may be allured 
by pah experience,, that fuch a pradice would be 

introduced 
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introduced by future contrivances ; and both by that 
and a common knowledge of human affairs, that it 
would nourifh uncealing animoiities, and net impro¬ 
bably terminate in ferious interruptions of the public 
tranquility. To thofe who do not vievv the queilion. 
through the medium of paffion or of interell, the 
deiire of the commercial hates to collect in any form,, 
an indirect revenue from their uncommercial neigh¬ 
bours, mull appear not lefs impolitic than it is unfair ; 
lince it would llimulate the injured party, by refent- 
ment as well as interell, to re fort to lefs. convenient; 
channels for their foreign trade. Eut the mild voice 
of reafon, pleading* the caufe of an enlarged and. 
permanent interell, is but too often drowned before 
public bodies as well as individuals, by the clamours 
of an impatient avidity for immediate and immo¬ 
derate gain.. 

The neceffity of a fuperintending authority over' 
the reciprocal trade of confederated hates has been 
illuhrated by other examples as well as our own*. 
In Switzerland, where the union is fo very Eight,,, 
each canton is obliged to allow to merchandizes, a 
paffage through its jurifdidlion into other cantons, 
without an augmentatiop of the tolls. In-Germany, 
it is a law of the empire, that the princes and hates 
fhall not lay tolls or cuiloms on bridges, rivers, or 
paffages, without the confent of the emperor and 
diet;, though it appears from a quotation in an ante¬ 
cedent paper, that the practice in this as in many 
other inhances in that confederacy, has not followed 
the law, and has produced there the mifehiefs which 
have been forefeen here.. Among the rehraints 
impofed by the union of the Netherlands, on its 
members, one is, that they fhall not eliablilh impohs 
difadvantageous to their neighbours, without the 
general permiliion. 

The regulation of commerce with the Indian tribes 
is very properly unfettered from two limitations in the 
articles of confederation, which render the provifion 

E 3.. obfeure 
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obfcure and contradictory. The power is there- 
retrained to Indians* not members of any of the 
hates, ahd is not to violate or infringe the legiflative 
right of any hate within its own limits. What 
defcription of Indians are to be deemed members of a 
ilate, is not yet fettledand has been a quehion of 
frequent perplexity and contention in the federal 
councils. And how the trade with Indifns, though 
not members of a hate, yet redding within its legif¬ 
lative jurifdi&ion, can be regulated by an external 
authority, without fo far intruding on the internal 
rights of legihation, is abfolutely incomprehenfible. 
This is not the only cafe in which the articles of 
confederation have inconfiderately endeavoured to 
accomplifh impohibilities; to reconcile a partial 
fovereignty in the union, with complete fovereignry 
in the hates; to fubvert a mathematical axiom, by 
taking away a part, and letting the whole remain. 

All that need be remarked on the power to coin 
money, regulate the value thereof, and of foreign- 
coin, is that by providing for this lah cafe, the con- 
hitution has fupplied a material omifhon in the arti¬ 
cles of confederation. The authority of the exihing' 
congrefs is rehrained to the regulation of coin Jlruck 
by their own authority, or that of the refpective hates 
Jt muh be feen at once, that the propofed uniformity 
in the 'value of the current coin might be dehroyed 
by fubjecling that of foreign coin to the different 
regulations of the different hates. 

The punifhment of counterfeiting the public fecu- 
rities as well as of the current coin, is fubmitted of 
courfe to that authority, which is to fecure the 
value of both. 

The regulation of weights and meafures is trans¬ 
ferred from the articles of confederation, and is 
founded on like conliderations with the- preceding, 
power of regulating coin. 

The diffimilarity in the rules of naturalization, has 
long been remarked as a fault in our fyhem, and as 

i laying 
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laying a foundation for intricate and delicate quedions. 
In the 4th article of the confederation, it is declared 
“ that the free inhabitants of each of thefe dates,. 
(( paupers, vagabonds, and fugitives from judice 
“ excepted, diall be entitled to all privileges and 
“ immunities of free citizens, in the feveral dates, 
“ and the people of each date, fhall in every other, 
€t enjoy all the privileges of trade and commerce, &c.” 
There is a confudon of language here, which is 
remarkable. Why the terms free inhabitants, are 
uled in one part of the article; free citizens in 
another, and people in another, or what was meant by 
fupperadding “ to all privileges and immunities of 
“ free citizens,”—“ all the privileges of trade and 
“ commerce,” cannot eafily be determined. It feems 
to be a condru&ion fcarcely avoidable, however that 
thofe who come under the denomination offree'inha¬ 
bitants of a date, although not citizens of iuch date, 
are entitled in every other date to all the privileges oF 
free citizens of the latter; that is, to greater privileges 
than they may be entitled to in their own date ; fo 
that it may be in the power of a particular date, or 
rather every date is laid under a neceffity, not only 
to confer the rights of citizenihip in other dates upon 
any whom it may admit to fuch rights within itfelf 
but upon any whom it may allow to become inha¬ 
bitants within its jurifdidtion. But were an expo¬ 
sition of the term “inhabitants” to be admitted, 
which would confine the dipulated privileges to 
citizens alone, the difficulty is diminifhed only, not 
removed. The very improper power would dill be 
retained by each date, of naturalizing aliens in every 
other date. In one date reddence for a fhort term 
confers all the rights of citizenfhip. In another 
qualifications of greater importance are required. 
An alien therefore legally incapacitated for certain 
rights in the latter, may by previous reddence only 
in the former elude his incapacity ; and thus the law 
of one dace, be prepoUeroudy rendered paramount to 
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the law of another within the jurifdi&ion of the other* 
We owe it to mere Cafualty, that very ferious embar- 
ralTments on this fubjedl have been hitherto efcaped. 
By the laws of feveral Hates, certain defcriptions of 
aliens who had rendered themfelves obnoxious, were 
laid under interdicts inconfiHent, not only with the 
rights of citizenfhip, but with the privileges of 
refidence. What would have been the confequence, 
if fuch perfons, by refidence or otherwife, had 
acquired the character of citizens under the laws of 
another Hate, and then aflerted their rights as fuch, 
both to refidence and citizenfhip within the Hate 
profcribing them ? Whatever the legal confequences 
might have been, other confequences would pro¬ 
bably have refulted of too ferious a nature, not to be 
provided againfi. The new confiitution has accor¬ 
dingly with great propriety made provifion againH 
them, and all others proceeding from the defeCt of 
the confederation, on this head by authorifing the 
general government to eflabliih an uniform 4rule of 
naturalization throughout the United States. 

The power of eHablifning uniform laws of bank¬ 
ruptcy, is fo intimately conneCled with the regulation 
of commerce, and will prevent fo many frauds where 
the parties or their property may lie or be removed 
into different Hates, that the expediency of it Teems- 
not likely to be drawn into quefiion. 

The power of prefcribing by general laws the' 
manner in which the public aCls, records and judicial 
proceedings of each Hate fhall be proved, and the 
effeCt they fhall have in other Hates, is an evident and 
valuable improvement on the claufe relating to this 
fubjeCl in the articles of confederation. The mean¬ 
ing of the latter is extremely indeterminate ; and 
can be of little importance under any interpretation 
which it will bear. The power here efiablifhed, may 
be rendered a very convenient inHrument of juHice, 
and be particularly beneficial on the borders of con¬ 
tiguous Hates, where the effe&s liable to juHice, may 

< be 



Be fuddenly and fecretly tranflated in any ftage of 
the procefs, within a foreign jurifdi&ion. 

The power of edablifhing pod-roads, mad in every 
view be a harmlefs power ; and may perhaps, by 
judicious management, become productive of great 
public conveniency. Nothing which tends to faci¬ 
litate the intercourfe between the dates, can be 
deetned unworthy of the public care. 

PUBLIUS. 

NUMBER XLIII. 

T'be fame View continued- 

THE fourth clafs comprifes the following mifcel- 
laneous powers 

i. A power to “ promote the progrefs of fcience 
M and ufeful arts, by fecuring for a limited time, to 
w authors and inventors,, the exclufive right to their 
t( refpeCtive writings and difcoveries.” 

The utility of this power will fcarcely be ques¬ 
tioned. The copy right of authors has been folemnly 
adjudged in Great Britain, to be a right at common 
law. The right to ufeful inventions, feems with 
equal reafon to belong to the inventors. The public 
good fully coincides in both cafes, with the claims 
of individuals. The dates cannot feparately make 
effectual provifion for either of the cafes, and moil 
of them have anticipated the decifion of this point* 
by laws paffed at the indance of Congrefs. 

2. “ To exercife exclufive legidation in all cafes 
“ whatfoever, over fuch didriCt (not exceeding ten. 
“ miles fquare) as may by ceffion of particular dates, 
“ and the acceptance of congrefs, become the feat 
“ of the government of the United States ; and to 

exercife like authority over all places purchafed by 
t( the confent of the legiflature of the dates, in.: 
u which the fame, fhali be,, for the ereClion of. 

“ forts,. 
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“ forts, magazines, arfenals, dock yards, and other 
“ needful buildings.” 

The indifpenfible necefiity of compleat authority 
at the feat of. government, carries its own evidence 
with it. It is a power exercifed by every legiflature 
of the union, I might fay of the world, by virtue of 
its general fupremacy. Without it, not only the 
public authority might be infulted and its proceedings 
be interrupted, with impunity ; but a dependence of 
the members of the general government on the Hate, 
comprehending the feat of the government for pro¬ 
tection in the exercife of their duty, might bring on 
the national councils an imputation of awe or 
influence,, equally difhonorable to the government, 
and diiTatisfaClory to the other members of the confe¬ 
deracy. This confiderajtion has the more weight as 
the gradual accumulation of public improvements at 
the stationary refidence of the government, would be 
both too great a public pledge to be left in the hands 
of a fingle Rate ; and would create fo many obftacles 
to a removal of the government, as Hill further to 
abridge its neceffary independence. The- extent of 
this federal diftriCt is fufliciendy circumfcribed to 
fatisfy every jealousy of an oppofite nature. And as 
it is to be appropriated to this ufe with the confent 
of the ftate ceding it ; as the ftate will no doubt 
provide in the compact for the rights, and the confent 
of the citizens inhabiting it ; as the inhabitants .will 
find fufficient inducements of intereft to become 
willing parties to the ceflion ; as they will have had 
their voice in the election of the government which 
is to exercife authority over them ; as a municipal 
legiflature for local purpofes, derived from their own 
fuffrages, will of courfe be allowed them ; and as the 
authority of the legiflature of the ftate, and of the 
inhabitants of the ceded part of it, to concur in the 
ceflion, will be derived from the whole people of 
the ftate, in their adoption of the constitution, 
every imaginable objection feems to be obviated, 

v. ' 1 i Ths 
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The neceffity of a like authority over forts, maga¬ 
zines, &c. eitablilhed by the general government is 
not lefs evident. The public money expended on 
fuch places, and the public property depofited in 
them, require that they fhould be exempt from the 
authority of the particular Hate. Nor would it be 
proper for the places on which the fecurity of the 
entire union may depend, to be in any degree 
dependent on a particular member of it. All objec¬ 
tions and fcruples are here alfo obviated by requiring 
the concurrence of the Rates concerned, in every 
fuch eHablifhment. 

3. <e To declare the punifnment of treafon, but 
(t no attainder of treafon fhall work corruption of 
ct blood, or forfeiture, except during the life of 
ft the perfon attainted. 

As treafon may be committed againfl the United 
States, the authority of the United States ought to 
be enabled topunifh it ; but as new fangled and arti¬ 
ficial treafons, have been the great engines, by 
which violent factions, the natural offspring of free 
governments, have ufually wreaked their alternate 
malignity On each other, the convention have with 
great judgment oppofed a barrier to this peculiar 
danger, by inferting a conflitutional definition of 
the crime, fixing the proof neceffary for conviction 
of it, and retraining the congrefs, even in punifh- 
ing it, from extending the confequences of guilt 
beyond the perfon of its author. 

4. “ To admit new Hates into the union ; but no 
tc new Hate fhall be formed or eredted within the jurifi- 
<r diction of any other Hate ; nor any Hate be formed 
“ by the junction of two or more Hates, or parts of 
€C Hates, without the confent of the legifiatures of 
“ the Hates concerned, as well as of the congrefs.” 

In the articles of Confederation no provifion is 
found on this important fubjedt. Canada was to be 
admitted of righton her joining in the meafures of 
the United States,; and the other colonies, by which 

•were 
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were evidently meant, the other Britilh colonies, 'SI 
the diferetion of nine Hates. The eventual eflablilh-- 
mentof«ru? ftatest feems to have been overlooked 
by the compilers of that inflrument. We have feen 
the inconvenience of this omiffion, and the afliimption 
of power into which congrefs have been led by it. 
With great propriety therefore has the new fyHem 
fupplied the defeat. The general precaution that no 
new Hates Hiall be formed without the concurrence 
of the federal authority and that of the Hates con¬ 
cerned, is confonant to the principles which ought to 
govern fuch tranfa&ions. The particular precaution 
againH the ere&ion of new Hates, by the partition of 
a Hate without its confent, quiets the jealoufy of the 
larger Hates ; as that of the fmaller is quieted by a 
like precaution againH a junction of Hates without 
their confent. 

5. “ To difpofeof and make all needful rules and 
6 ‘ regulations refpe&ing the territory or other pro- 
et perty belonging to the United States, with a pro- 
et vifo that nothing in the conflitution (hall be fo 
tf conHrued as to prejudice any claims of the United 
ff States, as of any particular Hate.5* 

This is a power of very great importance, and 
required by conliderations fimilar tc thofe which 
fhew the propriety of the former. The provifo 
annexed is proper in itfelf, and was probably 
rendered abfolutely neceflary, by jealouHes and 
queflions concerning the weflern territory, fuHi- 
ciently known to the public. 

6. “ To guarantee to every Hate in the union a 
“ republican form of government ; to protect each 

of them againH invafion ; and on application of 
“ the legillature, or of the executive (when the 
“ legillature cannot be convened) againH domeflic 
f* violence.,, 

In a confederacy founded on republican prin* 
ciples, and compofed of republican members, the 
Superintending government ought clearly to poflefs 

\ authority 
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authority to defend the fyftem againll ariftccratjc 
■or monarchial innovations. The more intimate the 
nature of fuch a union may be, the greater intereil 
have the members in the political inftitutions of each 
other; and the greater right to infill that the forms 
of government under which the compact was entered 
into, Ihould be fulftantially maintained. But a right 
implies a remedy ; and where elfe could the remedy 
be depofited, than where it is depofited by the confti- 
tution ? Governments of diflimilar principles and 
forms, have been found lefs adapted to a federal 
coalition of any fort, than thofe of a kindred nature. 
“ As the confederate republic of Germany,” fays 
Montefquieu, con lifts of free cities and petty 

ftates, fubjedl to different princes, experience 
“ fhews us that it is more imperfect than that of 
“ Holland and Switzerland.” <<r Greece was un- 
<f done,” he adds, “ as foon as the king of Macedon 
“ obtained a feat among the Amphydtions.” In the 
latter cafe, no doubt, the difproportionate force, as 
well as the monarchical form of the new confederate, 
had its lhare of influence on the events. It may 
poflibly be alked what need there could be of fuch a 
precaution, and whether it may not become a pretext 
for alterations in the ftate governments, without the 
concurrence of the ftates themfelves. Thefe queftions 
admit of ready anfwers. If the interpofition of the 
general government Ihould not be needed, the pro- 
vilion for fuch an event will be a harmlefs fuperfluity 
only in the conftitution. But who can fay what 

■experiments may be produced by the caprice of par¬ 
ticular ftates, by the ambition of enterprizing leaders, 
or by the intrigues and influence of foreign powers, 
Tothefecond queftion it may be anfwered, that if 
the general government ihould interpofe by virtue 
of this conftirutional authority, it will be of courfe 
bound to purfue the authority. But the authority 
extends no farther than to a guaranty of a republican 
form of government, which fuppefes apre-exifting 

F government 
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government of the form which is to be guaranteed.' 
As long therefore as the exifting republican forms 
are continued by the hates, they are guaranteed by 
the federal conftitution. Whenever the Hates may 
'chufe to fubftitute other republican forms, they have 
a right to do fo, and to claim the federal guaranty 
for the latter. The only reftriCtion impoled on them 
is, that they fhall not exchange republican for anti¬ 
republican ccnftitutions : a reftriCtion which it is 

■A 7 
prefumed will hardly be confldered as a grievance. 

A protection againft invafion is due from every 
fociety to the parts compofing it. The latitude of the 
expreflion here ufed, feems to fecure each Hate not 
only againft foreign hoftility, but againft ambitious 
or vindictive enterprizes of its more powerful neigh¬ 
bours. The hiftory both of antient and modern 
confederacies, proves that the weaker members 
of the union ought not to be infenftble to the policy 
of this article. 

Protection againft domeftic violence is added with 
equal propriety. It has been remarked that even 
among the Swifs cantons, which properly fpeaking 
are not under one government, provilion is made for 
this objeCt; and the hiftory of that league informs 
us, that mutual aid is frequently claimed and afforded j 
and as well by the moft democratic, as the other 
cantons. A recent and well known event among 
ourfelves, has warned us to be prepared for emer¬ 
gencies of a like nature.. 

At firft view it might feem not to fquare with the 
republican theory, to fuppole either that a majority 
have not the right, or that a minority will have the 
force to fubvert a government ; and confequendy 
that the federal interpolition can never be required 
but when it would be improper. But theoretic 
reafoning in this, as in moft other cafes, muft be 
-qualified by the leffons of practice. Why may not 
illicit combinations for purpofes of violence be 
founed as well by a majority of a ftate, efpecially a 

fin all 



fmall ftate, as by a majority of a county or a diftriCt 
of the fame ilatp ; and if the authority of the Hate" 
ought in the latter cafe^ to protect the local magi- 
llracv, ought not the federal authority in the former 
to fupport the date authority ? Beiides, there are 
certain parts of the ftate conllitutions which are fo- 
interwoven with the federal conllitution, that a 
violent blow cannot be given to the one without 
communicating the wound to the other. Infurj-eCtions 
in a hate will rarely induce a federal interpoiinon* 
unlefs the number concerned in them, bear fome pro¬ 
portion to the friends of government. It will be 
much better that the violence in fuch cafes fhould be 
reprelTed by the fuperintending power, than that the 
majority fhould be left to maintain their cauf'e by a 
bloody and obltinate coated:. The exigence of a 
right to interpofe will generally prevent the neceffity 
of exerting it.. 

Is it true that force and right are neceflarily on the 
fame fide in republican governments? May not the 
minor party poffefs fuch a fuperiority of pecuniary 
refources, of military talents and experience, or of 
fecret fuccours from foreign powers, as will render it 
fuperior alfo in an appeal to the fword ? May not a 
more compact and advantageous pofition turn the 
fcale on the fame fide againft a fuperior number fo 
lituated as to be lefs capable of a prompt and col¬ 
lected exertion of its ftrength ? Nothing can be 
more chimerical than to imagine that in a trial of 
actual force, victory may be calculated by the rules 
which prevail in a cenfus of the inhabitants, or which" 
determine the event of an election 1 May it not 
happen in fine that the minority of citizens may 
become a majority of perfons, by the accefiion ofetlien 
refiaents, of a cafual concourfe of adventurers, or of 
thofe whom the conllitution of the hate has not 
admitted to the rights of fuff-age ? I take no notice 
of an unhappy fpecies of population abounding in 
feme of the hates, who during the cahn of regular 
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government are funk below the level of men ; but 
who in the tempeduous fcenes of civil violence may 
emerge into the human character, and give a fupe- 
riority of drength to any party with which they may 
affociate themielves. 

In cafes where it may be doubtful on which fide 
judice lies, what better umpires could be defired by 
two violent factions, flying to arms and tearing a 
ilate to pieces, than the reprefentatives of confederate 
dates not heated by the local flame ? To the impar¬ 
tiality of judges they would unite the affeCtion of 
friends. Happy would it be if fuch a remedy for its 

. infirmities, could be enjoyed by all free govern¬ 
ments ; if a project equally effectual could be eda- 
blilhed.for the univerfal peace of mankind. 

Should it\be afked what is to be the redrefs for an 
infurrection pervading all the dates, and comprizing 
a fuperiority of the entire force, though not a con- 
ditutional right; the anfwer mud be, that fuch a 
cafe, as it would be without the compafs of -human 
remedies', fo it is fortunately not within the compafs 
of human probability ; and that it is a fufHcient 
recommendation of the federal conditution, that it 
aiminilhes the riik of a calamity, for which no pof- 
lible conditution can provide a cure. 

Among the advantages of a confederate republic 
enumerated by Morttefquieu, an important one is* 
“ that (hould a popular infurrection happen in one of 
“ the dates, the others are able to quell it. Should 
“ abufes creep into one part, they are reformed by 
t( thofe that remain found.” 

7. “ To confider all debts contracted and engage- 
** meats entered into, before the adoption of this 
“ conditution, as being no lefs valid againd the 
“ United States under this conditution, than under 
Sf the confederation.” 

This can only be confidered as a declaratory pro¬ 
portion ; and may have been inferted, among other 
reafons5 for the fatisfa&ion of the foreign creditors 
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of the United States, who cannot be Grangers to the 
pretended dodlrine that a change in the political 
form of civil iociety, has the magical eftedl o! d ffolv- 
ing its moral obligations. 

Among the leifer criticifms which have been, 
exercifed on the conllitution, it has been remarked 
that the validity of engagements ought to have been 
averted in favor of the United States, as well as 
again!! them ; and in the fpirit which ufually cha- 
radterifes little critics, the omiffion has been tranf- 
formed and magnified into a plot again!! the national 
rights. The authors of this difcovery may be told, 
what few others need be informed of, that as engage¬ 
ments are in their nature reciprocal, an afiertion of 
their validity on one fide necedarily involves a vali¬ 
dity on the other fide ; and that as the article is 
merely declaratory, the ellablilhment of the principle 
in one cafe is fufficient for every cafe. They may be 
further told that every conllitution mud limit its 
precautions to dangers that are not altogether ima¬ 
ginary ; and that no real danger can exill that the 
government would dare, with or even without 
this conllitutional declaration before it, to remit 
the debts juftly due to the public, on the pretext 
here condemned. 

8. ({ To provide for amendments to be ratified 
“ by three-fourths of the Hates, under two excep- 
“ tions only.” 

That jufeful alterations will be fuggeded by expe¬ 
rience, could not but be forefeen. it was requisite 
therefore that a mode for introducing them lhouid 
be provided. The mode preferred by the convention 
feems to be damped with every mark of propriety. 
It guards equally againll that extreme facility which 
would render the conditurion too mutable; and that 
extreme difficulty which might perpetuate its dil- 
covered faults. It moreover equally enables the 
general and the date governments to originate the 
amendment of errors as they may be pointed out by 
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the experience on one fide or on the other. The' 
exception in favor of the equality of fuffr.age in the 
fenate was probably meant as a palladium to the 
refiduary fovereignty of the hates, implied and 
fecured by that princip’e of reprefentation in one 
branch of the legifiature ; and was probably infilled 
on by the hates particularly attached to that equality. 
The other exception muh have been admitted on the 
fame confiderations which produced the privilege 
defended by it. 

9. “ The ratification of the conventions of nine 
“ hates {hall be fufficient for. the ehablifhment of this 
“ conhitution between the hates ratifyingthe fame/’ 

This article fpeaks for itfelf. The exprefs autho¬ 
rity of the people alone could give due validity to 
the conhitution. To have required the unanimous 
ratification of the thirteen hates, would have fubjecr- 
ted the ehential interehs of the whole to the. caprice 
cr corruption of a hngle member. It would have 
marked a want of forehght in the convention, 
which our own experience would have rendered . 
inexcufeable. 

Two quehicns of a very delicate nature preterit* 
themfelves on this occalion. 1, On what principle 
the confederation, which hands in the folemn form 

/ of a compact among the hates, can be fupqrceded 
without the unanimoaft confent of the parties to it i 
z. What relation is to fubfih between the nine or, 
more hates ratifying the conhitution, and the 
femaining few who do not become parties to it. 

The firh quehion is anflvered at once by recurring 
to the abfolute necehity of the cafe ; to the great 
principle of felf prefervation ; to the tranfcendenc 
law of nature and of nature’s God, which declares 
that the fafety and happinefs of fociety, are the 
objefls at which all political inhitutions aim, and 
to which all fu.ch inhitutions muh be facrificed, 
Perhaps alfo an anfvver may be found without fearch- 
ing beyond the principles of the compact itfelf. It 

has 
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has been heretofore noted among the defers of the 
confederation, that in many of the dates, it had 
received no higher fandlion than a mere legiflative : 
ratification. Tiie principle of rec’procality feems 
to require, that its obligation on the other hates-, 
fhould be reduced to the lame flandard. A compact 
between independent fovereigns, founded on ads. 
of legillative authority, can pretend. to no higher.* 
validity than a league or treaty between the parties.. 
It is an eftablifhed dodrine on the fubjed of- treaties - 
that all the articles are mutually conditions of each 
other; that a breach of any one article is a breach 
of the whole treaty y and that a breach committed by 
either of the parties abfblves the others ; and autho- 
rifes them, if they pleafe, to pronounce the compad 
violated and void. Should it unhappily be necedary 
to appeal to thefe delicate cruths for a judidcation for 
difpenfing with the confent of particular dates to a 
diiTolution of the federal pad, will not the com¬ 
plaining parties find it a difficult talk to. an five r the 
multiplied and important infractions with which they 
may confronted? The time has been when it was 
incumbent on us all to veil the ideas which this 
paragraph exhibits.. The fcene is now changed and 
with it, the part which the fame motives di&ate;- 

The fecond quedion is not lefs delicate ; and the 
flattering profped of its being merely hypothetical, 
forbids an over-curious difcufiion of it. It is one of 
thofe cafes which mud be left to provide for itfelf. 
In general it may be obferved, that although no 
political relation can fubfid between the afibnting 
and diffenting dates, yet the moral relations will 
remain uncancelled. The claims of j.udice, both on 
one fide and on the other, will be in force, and mud 
be fulfilled ;. the rights of humanity mud in all cafes 
be duly and mutually, refpeded ; whild confidera- 
tions of a common intered, and above all the remem-,- 
brance.of the endearing fcenes which.are pad, and 

the 
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the anticipation of a fpeedy triumph over the obflacles 
to re-union, will, it is hoped, not urge in vain mode- 
ration on one fide, and prudence on the other. 

PUBLIUS. 

NUMBER XL IV. 

The fame View continued and concluded. 

A Fifth clafs of proviftons in favor of the federal 
authority, confiHs of the following reHridioris 

on the authority of the feveral Hates. 
i. “ No Hate fhall enter into any treaty, alliance 

“ or confederation, grant letters of marque and 
reprifal, coin money, emit bills of credit, make 

“ any thing but gold and filver a legal tender in 
“ payment of debt ; pafs any bill of attainder, ex 

fi Pf fadto law, or law impairing the obligation of 
(( contrads, or grant any tide of nobility.” 

The prohibition againlt treaties, alliances and 
confederations, makes a part of the exilting articles 
of union ; and for reafons which need no explana¬ 
tion, is copied into the new conHitution. The pro¬ 
hibition of letters of marque is another part of the 
old fyflem, but is fame what extended in the new. 
According to the former, letters of marque could be 
granted by the Hates, after a declaration of war. 
According to the latter, thefe licences muH"be ob¬ 
tained as well during war as previous to its decla¬ 
ration, from the government of the United States. 
This alteration is fully jullified by the advantage of 
uniformity in all points which relate to foreign 
powers ; and of immediate refponiibility to the 
nation in all thofe, for whole condud the nation 
itfelf is to be refponfible. 

The right of coining money, which is here taken 
from the Hates, was left in their hands by the confe- 

, deration 
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deration as a concurrent right with that of congrefs, 
under an exception in favor of the exclufive right 
of congrefs to regulate the alloy and value. In this 
inRance alfo the new provifion is an improvement on 
the old. Whilfi the alloy and value depended on 
the general authority, a right of coinage in the par¬ 
ticular Rates could have no other eirebl than to "mul¬ 
tiply expenfive mints, and diverftfy the forms ‘and., 
weights of the circulating pieces. The latter incon- 
veniency defeats one purpofe for which the power 
was originally fubmitted to the federal head. And 
as far as the former might prevent an ^convenient 
remittance of gold and River to the central mint for 
recoinage, the end can be as well attained by local 
mints eftablifhed under the general authority. 

The extcnfion of the prohibition to bills of credit 
muR give pleafure to every citisen in proportion to 
his love of juflice, and his knowledge of the true 
fprings of public profperity. The lofs which Ame¬ 
rica has fuRained hnce the peace, from the peRilent 
effects of paper money, on the neceffary conndence- 
between man and man ; on the necehhry confidence 
in the public councils; on the induRry and morals of 
the. people, and on the chara&er of republican go¬ 
vernment, conllitutes an enormous debt againR the 
Rates chargeable with this unadvifed meafure, which 
mull long remain unfatisfied ; or rather an accumu¬ 
lation of guilt, which can be expiated no otherwife 
than by a voluntary facrihce on the alter of juilice, 
of the power which has been the inllrument of it. 
In addition to thefe perfuaiive conhderations, it 
may be obferved that the fame reafons which lhew 
the neceflity of denying to the Rates the power of 
regulating coin, prove with equal force that they 
ought not to be at liberty to fubRitute a paper 
medium in the place of coin. Had every Rate a 
right to regulate the value of its coin, there might 
be as many diRerent currencies as Rates ; and thus 
the intercourfe among them would be impeded 

retrofpehlivc 
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retrofpe&ive alterations in its value might be made;, 
and thus the citizens of other dates be injured, and 
animofities be kindled among the dates themfelves. 
The fubje&s of foreign powers might fuffer from 
the fapie caufe, and hence the union be difcredited 
and embroiled bv the indifcretion of a fin^ie mem- 
ber. No- one of thefe mifchiefs is lefs incident to a 
power in the dates to emit paper money, than to 
coin gold or diver. The power to make any thing 
but gold and diver a tender in payment of debts,, is. 
withdrawn from the dates, on the fame principle 
with that of ftriking of paper currency. 

Fills of attainder, ex poft faQo laws, and laws 
impairing the obligation of contracts, are contrary 
to the drd principles of the focial compact, -and to 
every principle of found legiflation. The two former 
are expresfly prohibited by the declarations prefivied 
to fome of the date conditutions, and all of them 
are prohibited by the fpirit and fcope of thefe fun¬ 
damental charters. Our own experience has taught 
us neverthelefs, that additional fences againd thefe 
dangers ought not to be omitted. Very properly 
therefore have the coavention added this conditu- 
tional bulwark in favor of perfonal fecurity and pri¬ 
vate rights ; and l am much deceived if they hav« 
not in- fa doing as faithfully confulted the genuine 
fentiments, as the undoubted intereds of their con- 
flituents.. The fober people of America are weary of 
the fluctuating policy which has directed the public 
councils.. They have feen with regret and with 
indignation, that hidden changes and legifiative 
interferences in cafes affe&ing perfonal rights, 
become jobs in the hands of enterprizing and influ¬ 
ential fpeculators ; and fnares to the more indudri- 
ous and lefs informed part of the community. They 
have feen too, that one legifiative interference is 
but the nrft link of a long chain of repetitions ; 
every fubfequent interference being naturally pro¬ 
duced by the eflfeCts of the preceding. They very 

. « rightly 
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Tightly infer, therefore, that fome thorough reform 
is wanting which will banilh fpeculations on public 
-meafures, irrfpire a general prudence and induhiy, 
and give a regular courfe to the bufinefs of fociety. 
The prohibition with refpedt to titles of nobility, is 
copied fiom the articles of confederation and needs 
no comment. 

2% “ No hate fhall, without the confent of the 
“ congrcfs, lay any impohs or duties on imports or 
“ exports, except what may be abfolutely neceffary 
“ for executing its infpedlion laws, and the neat 
<i produce of all duties and impohs laid by any hate 
<c on imports or exports, fhall be for the ufe of the 
“ treafury of the United States ; and all fuch laws 
** fhall be fubjeft to the revifion and controul of the 
“ congrefs. No hate fhall, without the confent of 
“ congrefs, lay any duty on tonnage, keep troops or 

'** fhips of war in time of peace ; enter into any 
“ agreement or compadt with another hate, or with 

a foreign power, or engage in war, unlefs adlually 
4-4 invaded, or in fuch imminent danger as will not 
tc admit of delay. 

The rehraint on the power of the hates over 
imports and exports is enforced by all the arguments 
which prove the neceflity of fubmitting the regulation 
of trade to the federal councils. It is needlefs there¬ 
fore to remark further on this head,-than that the 
manner in which the rehraint is qualified, feems well 
calculated at once to fecure to the hates a reafonabla 
discretion in providing for the conveniency of their 
imports and exports, and to the United States a 
reafonable check againh the abufe of this dilcretion. 
The remaining particulars of this claufe, fall within 
reafor.ings which are either fo obvious, or have been 
fo fully developed, that they may be pafied ever 
without remark. 

The fixth and lah clafs confihs of the feveral 
powers and provifion by which efficacy is given to 
all the relL 

i. “ Of 
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1. f* Of thefe the firft is the power to make all 
e( laws which fhall be neceftary and proper for 
te carrying into execution the foregoing powers* and 
** all other powers veiled by this conftitution in the 
tf government of the United States.” 

Few parts of the conftitution have been aflailed 
with more intemperance than this; yet on a fair 
inveftigation of it, as has been elfewhere fhewn, no 
part can appear more completely invulnerable. 
Without the fubjiance of this power, the whole con- 
ftitution would be a dead letter. Thofe who object 
to the article therefore as a part of the conftitution, 
can only mean that the form of the provilion is 
improper. But have they confidered whether a better 
form could have been fubftituted? 

There are four other poflibie methods which the 
convention might have taken on this fubjedt. They 
might have copied the fecond article of the exifting 
confederation which would have prohibited the exer- 
cife of any power not expresfy delegated ; they might 
have attempted a pofttive enumeration of the powers 
comprehended under the general terms tf neceftary 
4C and proper;” they might have attempted a 
negative enumeration of them, by fpecifying the 
powers excepted from the general definition : They 
might have been altogether filent on the fubjedf; 
leaving thefe neceftary and proper powers, to con- 
iftrudtion and inference. 

Had the convention taken the firft method of 
adopting the fecond article of confederation ; it is 
evident that the new congrefs would be continually 
expofed as their predeceflcrs have been, to the alter¬ 
native of conftruing the term “ exprefsly” with fo 
much rigour as to difarm the government of all real 
authority whatever, or with fo much latitude as to 
deftroy altogether the force of the reftridtion. It 
would be eafy to ftiew if it were necefTary, that no 
Important power, delegated by the articles of con¬ 
federation, has been or can be executed by congrefs, 

without 
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without recuring more or lefs to the doctrine of 
conftruttion or implication. As the powers delegated 
under the new fyitem are more extenfive, the govern¬ 
ment which is to adminifter it would find itfelf ftill 
more diftrefled with the alternative of betraying the 
public intereft by doing nothing; or of violating the 
conftitution by exercifing powers indifpenfabiy ne- 
ceflary and proper ; but at the fame time, not 

exprejsly granted. 
Had the convention attempted a pofitive enumera¬ 

tion of the powers neceflary and proper for carrying 
their other powers into effect; the attempt would 
have involved a compleat digeft of laws on every 
fubjeft to which the conftitution relates ; accomo¬ 
dated too not only to the exifting ftate of things, but 
to all the poflible changes which futurity may pro¬ 
duce: For in every new application of a general 
power, the particular powers, which are the means 
of attaining the object of the general power, muft 
always neceftarily vary with that objed; and be often 
properly varied whilft the objedt remains the fame. 

Had they attempted to enumerate the particular 
powers or means, not neceflary or proper for carrying 
the general powers into execution, the talk would 
have been no lefs chimerical; and would have been 
liable to this further obje&ion ; that every defeat in 
the enumeration, would have been equivalent to ar 
pofitive grant of authority. If to avoid this confe- 
quence they had attempted a partial enumeration of 
the exceptions and delcribed the refidue by the gene¬ 
ral terms, not necejfary or proper: It muft have hap¬ 
pened that the enumeration would comprehend a few 
of the excepted powers only ; that thefe would be 
fuch as would be leaft likely to be afliimed or tolerated 
becaufe the enumeration would of courfe feled fuch 
as would be leaft neceflary or proper, and that the 
unneceflary and improper powers included in the 
refiduum, would be lefs forcibly excepted, than if 
no partial enumeration had been made. 

G Had 
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Had the conftitution been Client on this head, there 
can be no doubt that all the particular powers, re¬ 
quisite as means of executing the general powers, 
would have refulted to the government, by unavoid¬ 
able implication. No axiom is more clearly efta- 
blifhed in law, or in reafon, than that wherever the 
end is required, the means are authorifed; wherever 
a general power to do a thing is given, every parti¬ 
cular power neceflary for doing it, is included. Had 
this laft method therefore been purfued by the con¬ 
vention, every objedion now urged againft their 
plan, would remain in all its plausibility ; and the 
real inconveniency would be incurred, of not re¬ 
moving a pretext which may be feized on critical 
occafions for drawing into queftion the effential 
powers of the union. 

If it be afked, what is to be the confequence, in 
cafe the congrefs fhall mifconftrue this part of the 
conftitution, and exercife powers not warranted by 
its true meaning i I anfwer the fame as if they ihould 
mifconftrue or enlarge any other power veiled in them, 
as if the general power had been reduced to parti¬ 
culars, and any one of thefe were to be violated ; the 
fame in ftiort, as if the ftate legiflatures ftiould vio¬ 
late theirrefpediveconftitutional authorities. In the 
lirft inftance, thefuccefs of the ufurpation will depend 
on the executive and judiciary departments, which are 
to expound and give effed to the legi flative ads; and 
in the laft refort, a remedy muft be obtained from the 
people, who can by the election of more faithful re¬ 
presentatives, annul the ads of the ufurpers. The 
truth is, that this ultimate redrefs may be more con¬ 
fided in againft unconftitutional ads of the federal 
than of the ftate legiflatures, for this plain reafon, 
that as every fuch ad of the former, will be an inva- 
fion of the rights of the latter, thefe will be ever ready 
to mark the innovation, to found the alarm to the peo¬ 
ple, and to exert their local influence in effeding a 
change of federal reprefentatives. There being no 
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fuch intermediate body between the ftate legiflatures 
and the people, interefted in watching the conduct of 
the former, violations of the ftate conftitution are 
more likely to remain unnoticed and unredrefted, 

2. “ This conftitution and the laws of the United 
“ States which (hall be made in purfuance thereof, 
“ and all treaties made, orwhichfhall.be made, un~ 
“ der the authority of the United States, {hall be 
“ the fupreme law of the land, and the judges in 
" every ftate fhall be bound thereby, any thing in 
“ the conftitution or laws of any ftate to the contrary 
“ notwithstanding.” 

The indifcreet zeal of the adverfaries to the con* 
ftitution, has betrayed them into an attack on this 
part of it alfo, without which it would have been 
evidently and radically defective. To be fully fen- 
fible of this we need only fuppofe for a moment, that 
the fupremacyof the ftate conftitutions had been left 
compleat by a faving claufe in their favor. 

In the firft place, as thefe conftitutions inveft the 
ftate legiflatures with abfolute fovereignty, in all 
cafes not excepted by the exifting articles of confe¬ 
deration, all the authorities contained in the propofed 
conftitution, fo far as they exceed thole enumerated 
in the confederation, would have been annulled, and 
the new congrefs would have been reduced to the fame 
impotent condition with their predeceflors. 

In the next place, as the conftitutions of fome of 
the ftates do not even exprefsly and fully recognize 
the exifting powers of the confederacy, an exprefs 
faving of the fupremacy of the former, would in fuch 
ftates have brought into queftion, every power con¬ 
tained in the propofed conftitution. 

In the third place, as the conftitutions of the ftates 
differ much from each other, it might happen that 
a treaty or national law of great and equal import¬ 
ance to the ftates, would interfere with fome and not 
with other conftitutions, and would confequently be 
valid in fome of the ftates at the fame time that it 
would have no effect in others. 
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In fine, the world would have feen for the firft 
time, a fyftem of government founded on an inver- 
fion of the fundamental principles of all government; 
it would have feen the authority of the whole fociety 
every where fubordinate to the authority of the parts; 
it would have feen a monfter in which the head was 
under the direction of the members. 

3. “ The fenators and reprefentatives, and the 
tf members of the feveral ftate legifiatures; and all 
“ executive and judicial officers, both of the United 
** States, and the feveral ftates ffiall be bound by 
“ oath or affirmation, to fupport this conftitution.” 

It has been alked, why it was thought necefifary, 
that the ftate magiftracy Ihould be bound to fupport 
the federal conftitution, and unnecelfary that a like 
oath ffiould be impofed on the officers of the United 
States in favour of the ftate confiitutions ? 

Several reafons might be affigned for the diftine- 
tions. I content myfelf with one which is obvious 
and conclufive. The members of the federal govern¬ 
ment will have n,o agency in carrying the ftate con- 
ftitutions into efteft. The members and officers of 
the ftate governments, on the contrary, will have 
an eftential agency in giving effect to the federal 
conftitution. The ele&ion of the prefident and fe- 
nate, will depend in all cafes, on the legifiatures of 
the feveral ftates. And the election of the houfe of 
reprefentatives, will equally depend on the fame 
authority in the firft inftance ; and will probably, for 
ever be conducted by the officers and according to 
the laws of the ftates. 

4. Among the provifions for giving efficacy to 
the federal powers, might be added, thofe which 
belong to the executive and judiciary departments : 
But as thefe are referved for particular examination 
in another place, I pafs them over in this. 

We have now reviewed in detail all the articles 
compoftng the fum or quantity of power delegated by 
thepropofed conftitution to the federal government; 

t and 
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and are brought to this undeniable conclufion, 
that no part of the power is unneceflary or impro¬ 
per for accomplifhing the neceHary obje&s of the 
union. The queftion therefore, whether this amount 
of power {hall be granted or not, refolves itfelf into 
another queltion, whether or not a government com- 
menfurate to the exigencies of the uniorr, {hall be 
eftabliflred; or in other words, whether the union 
itfelf {hall be preferved. 

PUBLIUS. 

NUMBER XLV. 

A further Difcuffion of the fuppofed Danger 
from the Powers of the Union, to the 
State Governments. 

HAVING {hewn that no one of the powers tranf- 
fered to the federal government, is unneceflary 

or improper, the next queflion to be confidered is 
whether the whole mafs of them will be dangerous 
to the portion of authority left in the feveral Hates. 

The adverfaries to the plan of the convention in- 
Head of confidering in the firfl place what degree of 
power was abfolutely neceflary for the purpofes of the 
federal government, have exhauHed themfelves in a 
fecondary enquiry into the poffible confequences of 
the propofed degree of power, to the governments of 
the particular Hates. But if the union, as has been 
{hewn, be eflential, to the fecurity of the people of 
America againfl foreign danger; if it be elfential to 
their fecurity againH contentions and wars among 
the different Hates; if it be elfential to guard them 
againH thofe violent and oppreflive factions which 
imbitter the bleflings of liberty, and againH thofe 
military eflablifhments which muH gradually poifon 
its very fountain; if, in a word the union be effential 
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to the happinefs of the people of America, is it not 
preposterous, to urge as an objection to a govern¬ 
ment without which the objects of the union cannot 
be attained, that fuch a government may derogate 
from the importance of the governments of the indi¬ 
vidual Hates ? Was then the American revolution 
effected, was the American confederacy formed, was 
the precious blood of thoufands fpilt, and the hard 
earned fubftance of millions lavifhed, not that the 
people of America Should enjoy peace, liberty, and 
fafety; but that the governments of the individual 
Hates, that particular municipal establishments might 
enjoy a certain extent of power, and be arrayed with 
certain dignities and attributes of fovereignty ? We 
have heard of the impious doCtrine in the old 
world that the people were made for kings, not kings 
for the people. Is the fame doCtrine to be revived in 
the new, in another Shape, that the folid happinefs 
of the people is to be facrificed to the views of poli¬ 
tical.institutions of a different form ? It is too early 
for politicians- to prefume on our forgetting that the 
public good, the real welfare of the great body of 
the people is the fupreme objeCt to be purfued ; and 
that no form of government whatever, has any other 
value, than as it may be fitted for the attainment of 
this objeCt. Were the plan of the convention adverfe 
to the public happinefs, my voice would be, rejeCt 
the plan. Were the union itfelf inconsistent with the 
public happinefs, it would be, abolilh the union. In 
like manner as far as the fovereignty of the Slates 
cannot be reconciled to the happinefs of the people; 
the voice of every good citizen muft be, let the 
former be Sacrificed to the latter. How far the fa- 
crifice is necelfary, has been Shewn. How far the 
unfacrificed refidue will be endangered, is the quef- 
tion before us. 

Several important considerations have been touch¬ 
ed in the courfe of thefe papers, which difcountenance 
the fuppolition that the operation of the federal 

government 
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government will by degrees prove fatal to the Hate 
governments. The more I revolve the fubjeCt the 
more fully I am perfuaded that the balance is much 
more likely to be difturbed by the preponderancy of 
the lalt than of the firft fcale. 

We have feen in all the examples of antient and 
modern confederacies, the ftrongelt tendency conti¬ 
nually betraying itfelf in the members to defpoil the 
general government of its authorities, with a very 
ineffectual capacity in the latter to defend itfelf a- 
gainft the encroachments. Although in moll of thefe 
examples, the fyftem has been fo diffimilar from that 
under conlideration, as greatly to weaken any in¬ 
ference concerning the latter from the fate of the 
former; yet as the Hates will retain under the pro- 
pofed conftitution a very extenfive portion of aCtive 
fovereignty, the inference ought not to be wholly 
difregarded. In the Achaean league, it is probable 
that the federal head had a degree and fpecies of 
power, which gave it a confiderable likenefs to the 
government framed by the convention. The Lycian 
confederacy, as far as its principles and form are 
tranfmitted, muft have borne a Hill greater analogy 
to it. Yet hiltory does not inform us that either of 
them ever degenerated or tended to degenerate into 
one confolidated government. On the contrary, 
we know that the ruin of one of them proceeded from 
the incapacity of the federal authority to prevent the 
diffentions, and finally the difunion of the fubordi- 
nate authorities. Thefe cafes are the more worthy 
of our attention, as the external caufes by which the 
component parts were preffed together, were much 
more numerous and powerful than in our cafe ; and 
confequently, lefs powerful ligaments within, would 
be fufftcient to bind the members to the head, and 
to each other. 

In the feudal fyitem we have feen a fimilar pro- 
penfity exemplified. Notwithftanding the want of 
proper fympathy in every infiance between the local 
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fovereigns and the people, and the fympathy in Tome 
inllances between the general fovereignandthelatter; 
it ufually happened that thelocal fovereigns prevail¬ 
ed in the rivallhip for encroachments. Had no 
external dangers enforced internal harmony and 
fubordination ; and particularly had the local fove¬ 
reigns polfefledthe affedions of the people, the great 
kingdoms in Europe, would at this time confill of 
as many independent princes as there were formerly 
feudatory barons. 

The ftate governments will have the advantage of 
the federal government, whether we compare them 
in refped to the immediate dependence of the one on 
the other ; to the weight of perfonal influence which 
each fide will polfefs; to the powers refpedively 
veiled in them ; to the prediledion and probable 
fupport of the people ; tQ the difpofition and faculty 
of refilling and fruftrating the meafures of each 
other. 

The Hate governments may be regarded as con- 
Itituent andelfential parts of the federal government; 
whilll the latter is no wife effential to the operation 
or organifation of the former. Without the inter¬ 
vention of the Hate legillatures, the prelident of the 
United Statefs cannot be eleded at all. They mull 
in all cafes have a great lhare in his appointment, 
and will perhaps in moll cafes of themfelves deter¬ 
mine it. The fenate will be eleded abfolutely and , 
exclufively by the Hate legillatures. Even the houfe 
of reprefentatives, though drawn immediately from 
the people, will be chofen very much under the in¬ 
fluence of that clafs of men, whofe influence over the 
people obtains for themfelves an eledion into the 
Hate legillatures. Thus each of the principal branches 
of the federal government will owe its exillence more 
or lefs to the favor of the Hate governments, and 
mult confequently feel a dependence, which is much 
more likely to beget a difpofition too obfequious, 
than too overbearing towards them. On the other 

' _ 1 fide. 
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fide, the component parts of the (late governments 
will in no inftance be indebted for their appointment 
to the direCt agency of the federal government, and 
very little if at all, to the local influence of its 
members. 

The number of individuals employed under the 
conftitution of the United States, will be much 
fmaller, than the number employed under the parti¬ 
cular ftates. There will consequently be lefs of 
perfonal influence on the fide of the former, than of 
the latter. The members of the legiflative, executive 
andjudiciary departments ofthirteen and more ftates; 
the juftices ofpeace, officers ofmilitia, minifterial offi¬ 
cers ofjuftice, with all the county corporation and town 
officers, for three millions and more of people, in¬ 
termixed and having particular acquaintance with 
every clafs and circle of people, mull exceed beyond 
all proportion, both in number and influence, thofe 
of every defcription who will be employed in the 
adminiftration of the federal fyftem. Compare the 
members of the three great departments, of the 
Thirteen Sates,excluding from the judiciary depart¬ 
ment the juftices ofpeace, with the members of the 
corresponding departments of the Single government 
of the union ; compare the militia officers of three 
millions of people, with the military and marine 
officers of any eftablifhment which is within the 
compafs of probability, or I may add, of pollibility, 
and in this view alone, we may pronounce the ad¬ 
vantage of the ftates to be decifive. If the federal 
government is to have collectors of revenue, the 
ftate governments will have theirs alfo. And as 
thofe of the former will be principally on the fea-ccaft, 
and not very numerous ; whilft thofe of the latter will 
be Spread over the face of the country, and will be 
very numerous, the advantage in this view alfo lies 
on the Same fide. It is true that the confederacy is 
to poflefs, and may exercife, the power of collecting 
internal as well as external taxes throughout the ftates: 

But 
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But it is probable that this power will not be reforted 
to, except for fupplemental purpofes of revenue ; that 
an option will then be given to the ftates to fupply 
their quotas by previous collections of their own ; and 
that the eventual collection under the immediate 
authority of the union, will generally be made by the 
officers, and according to the rules, appointed by the 
feveral ftates. Indeed it is extremely probable that in 
other inftances, particularly in the organization of 
the judicial power, the officers of the ftates will be 
cloathed with the correfpondent authority of t h e union. 
Should it happen however that feparate collectors of 
internal revenue fhould be appointed under the fe¬ 
deral government, the influence of the whole number 
would not be a companion with that of the multitude 
of ftate-officers in the oppofite fcale. Within every 
diftriCt, to which a federal collector would be allot¬ 
ted, there would not be lefs than thirty or forty or 
even more officers of different defcriptions and many 
of them perfons of character and weight, whole in¬ 
fluence would lie on the fide of the ftate. 

The powers delegated by the propofedconftitution 
to the federal government, are few and defined. 
Thofe which are to remain in the ftate governments 
are numerous and indefinite. The former will be 
exercifed principally on external objeCts, as war, 
peace, negociation, and foreign commerce ; with 
which laft the power of taxation will for themoft part 
be connected. The powers referved to the feveral 
ftates will extend to all the objeCts, which, in the or¬ 
dinary courfe of affairs, concern the lives, liberties 
and properties of the people ; and the internal order, 
improvement and proiperity of the ftate. 

The operations of the federal government will be 
moft extenfive and important in times of war and 
danger ; thofe of the ftate governments, in times of 
peace and fecurity. As the former periods will pro¬ 
bably bear a fmall proportion to the latter, the ftate 
governments will here enjoy another advantage over 
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the federal government. The more adequate indeed 
the federal powers may be rendered to the national 
defence, the iefs frequentwill be thofe fcenes of dan¬ 
ger which might favour their afcendancy over the 
governments of the particular dates. 

If the new conditution be examined with accuracy 
and candour, it will be found that the changewhich 
it propofes, confids much lefs in the addition of new 
powers to the union, than in the invigoration of its 
original powers. The regulation of commerce, 
it is true, is a new power; but that feems to be an 
addition which few oppofe, and from which no appre- 
henfions are entertained. The powers relating to 
war and peace, armies and fleets, treaties andfinance, 
wi th the other more conflderable powers, are all vert¬ 
ed in the exifting congrefs by the articles of confe¬ 
deration. The propofed change does not enlarge 
thefe powers; it onlyfubditutes a more effectual mode 
of adminidering them. The change relating to tax¬ 
ation, may be regarded as the mofl: important: and 
yet the prefent congrefs have as compleat authority 
to r e qjj i r e of the dates indefinite fupplies of money 
for the common defence and general welfare, as the 
future congrefs will have to require them of indivi¬ 
dual citizens; and the latter will be no more bound 
than the dates themfelves have been, to pay the quo¬ 
tas refpeCtively taxed on them. Had the dates com¬ 
plied punctually with the articles of confederation, 
or could their compliance have been enforced by as 
peaceable means as may be ufed with fuccefs towards 
Jingle perfons, our pad experience is very far from 
countenancing an opinion that the date governments 
would have lofl their conflitutional powers, and have 
gradually undergone an entire confolidation. To 
maintain that fuch an event would haveenfued, would 
be to fay at once, that the exidence of the date go¬ 
vernments is incompatible with any fyflem whatever 
that accompliflies theeffentialpurpofes of the union. 

PUBLIUS. 
NUMBER 
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NUMBER XLVI. 

The Subject of the laft Paper ref timed; with 
an Examination of the comparative Means 
of Influence of the Federal and State 
Governments. 

1T%. ESUMING the fubjed of the laft paper I pro- 
ceed to enquire whether the federal government 

or the ftate governments will have the advantage 
with regard to the predilection and iupport of the 
people. Notwithftanding the different modes in which 
they are appointed, we mult confider both of them, 
as fubftantially dependent on the great body of the 
citizens of the United States. I aflame this pofition 
here as it refpeds the firft, referving the proofs for 
another place. The federal and ftate of governments 
are in fad but different agents and trulfees of the 

' people, inftituted with different powers, and defign- 
ated for different purpofes. The adverfaries of the 
conftitution feem to have loft fight of the people alto¬ 
gether in their reafonings on this fubjed; and to 
have viewed thefe different eftablifnments, not only 
as mutual rivals and enemies, but as uncontrouled 
by any common fuperior in their efforts to ufurp the 
authorities of each other. Thefe gentlemen muft 
here be reminded of their error. They muft be told 
that the ultimate authority, wherever the derivative 
may be found, refides in the people alone; and that 
it will not depend merely on the comparative ambi¬ 
tion or addrefs of the different governments, whether 
either, or which of them, will be able to enlarge its 
fphere of jurifdidion at the cxpence of the other. 
Truth no lefs than decency requires, that the event 
in every cafe ftiould be fuppofed to depend on the 
fentiments andfandion of their common conftituents. 

Many confiderations, befides thofe fuggefted on a 
former occafion, feem to place it beyond doubt, that 

the 
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the firft and moft natural attachment of the people 
will be to the governments of their refpedlive ftatc$. 
Into the adminiftration of thefe, a greater number of 
individuals will expedt to rife. From the gift ol 
thefe, a greater number of offices and emoluments 
will flow. By the fuperintending care of thefe, all 
the more domeftic and perfonal interefts of the peo¬ 
ple will be regulated and provided for. With the 
affairs of thefe, the people will be more familiarly 
and minutely converfant. And with the members 
of thefe, will a greater proportion of the people have 
the ties of perfonal acquaintance and friendihip, and 
of family and party attachments ; on the fide of 
thefe, therefore, the popular bias may well be 
expected moft ftrongly to incline. 

Experience fpeaks the fame language in this cafe. 
The federal adminiftration, though hitherto very 
defedlive, in comparifon with what may be hoped 
under a better fyftem, had during the war* and 
particularly, whilft the independent fund of paper 
emiftions was in credit, an adlivity and importance 
as great as it can well have, in any future circurn- 
ftances whatever. It was engaged too in a courfe of 
meafures, which had for their objedt, the protedtion 
of every thing that was dear, and the acquifition of 
every thing that could be defirable to the people at 
large. It was neverthelefs, invariably found, after' 
the tranfient enthufiafm for the early congreiTes was 
over, that the attention and attachment of the people 
were turned anew to their own particular govern¬ 
ments ; that the federal council was at no time the 
idol of popular favor ; and that oppo fit ion to propo- 
fed enlargements of its powers and importance, was 
the fide ufually taken by the men who vvifhed to 
build their political confequence on the prepofleflions 
of their fellow citizens. 

If therefore, as has been elfewhere remarked, the 
people fhould in future become more partial to the 
federal than to the ftate governments, the change can 

H Only 
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only refult from fuch manifefl and irrefiftible proofs of 
a better adminiflration, as will overcome all their 
antecedent propenflties. And in that cafe, the people 
ought not furely to be precluded from giving mod of 
their confidence where they may difeover it to be mod 
due : But even in that cafe, the date governments 
could have little to apprehend, becaufe it is only within 
a certain fphere, that the federal power can, in the 
nature of things, be advantageoufly adminiflered. 

The remaining points on which 1 propofed to 
compare the federal and date governments, are the 
difpofition, and the faculty they may refpe&ively 
poflefs, to refill and frudrate the meafures of 
each other. 

It h as been already proved, that the members of 
the federal will be more dependent on the members 
of the date governments, than the latter will be on 
the former. It has appeared alfo, that the prepof- 
fefiions of the people on whom both will depend, 
will be more on the fide of the date governments, 
than of the federal government. So far as the 
difpofition of each, towards the other, may be influ* 
enced by thefe caufes, the date governments mud 
clearly have the advantage. But in a diflin£t and 
•very important point of view, the advantage will lie 
on the fame fide. The prepofleflions which the 
members themfelves will carry into the federal 
government, will generally be favorable to the 
dates ; whild it will rarely happen, that the mem* 
bers of the date governments will carry into the 
public councils, a bias in favor of the general 
government. A local fpirit will infallibly prevail 
much more in the members of the congrefs, than a 
rational fpirit will prevail in the legiflatures of the 
particular dates. Every one knows that*a great 
proportion of the errors committed by the date 
legiflatures proceeds from the difpofition of the 
members to facrifice the comprehenflve and per¬ 
manent iaterefts of the date, to the particular and 

feparate 
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feparate views of the counties or diflridts in which they 
refide. And if they do not fufficiently enlarge their 
policy to embrace the colledtive welfare of their 
particular date, how can it be imagined, that they 
will make the aggregate profperity of the union, and 
the dignity and refpedlability of its government, 
the objects of their affedtions and confultations ? For 
the fame reafon, that the members of the Hate legif- 
latures will be unlikely to attach themfelves fuffici¬ 
ently to national objedts, the members of the federal 
legiflature will be likely to attach themfelves too 
much to local objedts. The ltates will be to the 
latter, what counties and towns are to the former. 
Meafures will too often be decided according to their 
probable effedt, not on the national profperity and 
happinefs, but on the prejudices, intereHs and pur- 
fuits of the governments and people of the individual 
Hates. What is the fpirit that has in general cha- 
radterized the proceedings of congrefs ? A perufal 
of their journals as well as the candid acknowledg¬ 
ments of fuch as have had a feat in that affembly, will 
inform us, that the members have but too frequently 
difplayed the charadler, rather of partizans of their 
refpediive Hates, than of impartial guardians of a 
common interefl ; that where, on one occafion, im¬ 
proper facrifices have been made of local confider- 
ations to the aggrandizement of the federal govern¬ 
ment ; the great intereHs of the nation have fuftered 
on an hundred, from an undue atttention to the 
local prejudices, intereHs and views of the particular 
Hates. I mean not by thefe. reflections to infinuate, 
that the new federal government will not embrace a 
more enlarged plan of policy than the exifting 
government may have purfued, much lefs that its 
views will be as confined as thofe of the Hate legif- 
latures; but only that it will partake fufficiently of 
the fpirit of both,, to be difinclined to invade the 
rights of the individual Hates, or the prerogatives of 
their governments. The motives on the part of the 

H 2 Hate 
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hate governments, to augment iheir prerogatives by 
defalcations from the federal government, will be 
over-ruled by no reciprocal predifpofitions in the 
members. 

Were it admitted however that the federal govern¬ 
ment may feel an equal difpofition with the hate 
governments to extend its power beyond the due 
limits, the latter would hill have the advantage in 
the means of defeating fuch encroachments. If an 
ail of a particular hate, though unfriendly to the 
national government, be generally popular in that 
hate, and fhould not too grofsly violate the oaths of 
the hate officers, it is executed immediately, and of 
cburfe, by means on the fpot, and depending on the 
hate alone. The oppohtion of the federal govern¬ 
ment, or the interposition of federal officers, would 
but inflame the zeal of all parties on the fide of the 
hate, and the evil could not be prevented or repaired, 
if at all, without the employment of means which 
muh always be reforted to with relu&ance and diffi¬ 
culty, On the other hand, fhould an unwarrantable 
meafure of the federal government be unpopular in 
particular hates, which would feldom fail to be the 
cafe, or even a warrantable meafure be fo, which 
may fometimes be the cafe, the means of oppolition 
to it are powerful and at hand. The difquietude of 
the people, their repugnance and perhaps refufal to 
co-operate with the officers of the union, the frowns 
of the executive magiilracy of the hate, the embar- 
raiTinents created by legiilative devices, which would 
often be added on fuch occafions, would oppofe in 
any hate difficulties not to be defpifed ; would form 
in a large hate very ferious impediments, and where 
the fentiments of feveral adjoining hates happened 
to be in unifon, would prefent obhru&ions which 
the federal government would hardly be willing 
to encounter. 

But ambitious encroachments of the federal govern¬ 
ment, on the authority of the hate governments, would 

, ' t not 
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not excite the oppofition of a Tingle Hate or of a few 
hates only. They would be fignals of general alarm. 
Every government would efpouie the common caufe. 
A correfpondence would be opened. Plans of refin¬ 
ance would be concerted. One fpirit would animate 
and conduct the whole. The fame combination in 
fhort would refult from an apprehenfion of the federal, 
as was produced by the dread of a foreign yoke; 
and unlefs the projected innovations fhould be volun* 
tarily renounced, the fame appeal to a trial of force 
would be made in the one cafe, as was made in the 
other. But what degree of madnefs could ever drive 
the federal government t® fuch an extremity ? In the 
conteft with Great-Britain, one part of the empire 
was employed againll the other. The more numeious 
part invaded the rights of the lefs numerous part. 
The attempt was unjult and unwife ; but it was not 
in {peculation abfolutely chimerical. But what w'ould 
be the contell in the cafe we are fuppofing? Who 
would be the parties ? A few reprefentatives of the 
people would be oppofed to the people themfelves; 
or rather one fet of reprefentatives would be contending 
againft thirteen fets of reprefentatives, with the 
whole body of their common conftituents on the fide 
of the latter. 

The only refuge left for thofe who prophecy the 
dowiifal of the hate governments; is the vilionary 
fuppofition that the federal government may previoufly 
accumulate a military force for the projeCls of ambi¬ 
tion. The reafonings contained in thefe papers mult: 
have been employed to little purpofe indeed, ifit could 
be neceffary now to difprove the reality of this danger. 
That the people and the hates fhould for a fufheient; 
period of time eleCl an uninterrupted fuccelfion of 
men ready to betray both ; that the traitors fhould 
throughout this period, uniformly and fyfiematically 
purfue fome fixed plan for the extenfion of the mili¬ 
tary eflablifhment; that the governments and the 
people of the hates fhould filently and patiently behold 

H 3 ^ the 
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the gathering fiorm, and continue to Supply the mate¬ 
rials, until it ihould be prepared to burit on their own 
heads, mull appear to every one more like the inco~ 
herent dreams of a delirious jealouSy, or the mis¬ 
judged exaggerations of a counterfeit zealvthan like 
the Sober apprehenSions of genuine patriotism. Extra¬ 
vagant as the Suppofition is, let it however be made. 
Let a regular army, fully equal to the reSources of the 
country be formed ; and let it be entirely at the devo¬ 
tion of the federal government hill it would not be 
going too far to Say, that the hate governments with 
the people on their fide would be able to repel the 
danger.. The highell number to which, according 
to the bell computation, a handing army can be 
carried in any country, does not exceed one hundredth 
part of the whole number of Souls; or one twenty- 
fifth part of the number able to bear arms. This 
proportion would not yield in the United States an 
army of more than twenty-five or thirty thoufand 
men. To thefe would be oppofed a militia amount¬ 
ing to near half a million of citizens with arms in 
their hands, officered by men chofen from among, 
themfelves, fighting for their- common liberties, and 
united and conduced by governments pofSeffing their 
affections and confidence. It may well be doubted 
whether a militia thus circumhanced could ever be 
conquered by fuch a proportion of regular troops. 
Thofe who are beh acquainted with the late fuccefsful 
jefihance of this country againh the Britihi arms 
will be moh inclined to deny the poffibility of it.- 
Befides the advantage of being armed, which the 
Americans pofiefs over the people of almofi: every 
other nation, the exiftence of fubordinate governments 
to which the people arc attached, and by which the 
militia officers are appointed, forms a barrier againtt 
the enterprizes of ambition, more infurmountable 
than any which a fimple government of any form can 
admit of. Notvvithfianding the military eftablilh- 
jaents in the Several kingdoms of Europe, which are 

carried 
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carried as far as the public refources will bear, the 
governments are afraid to trull the people with arms. 
And it is not certain that with this aid alone, they 
would not be able to fhakeoff their yokes. But were 
the people to poflefs the additional advantages of local 
governments chofen by chemfelves, who could collect 
the national will, and diredl the national force, and 
of officers appointed out of the militia, by thefe govern¬ 
ments and attached both to them and to the militia, 
it may be affirmed with the greatell ailurance that 
the throne of every tyranny dn^Europe would be 
fpeedily overturned, in fpite^fVme legions which 
furround it. Let us not infult the free and gallant 
citizens of America with the fufpicion that they would 
be Iefs able to defend the rights of which they would 
be in adlual poffeffion, than the debafed fubje&s of 
arbitrary power would be to refcue theirs from the 
hands of their oppreffors. Let us rather no longer 
infult them with the fuppofition, that they can ever 
teduce themfelves to the neceffity of making the 
experiment, by a blind and tame fubmiffion to the 
long train of infidious meafures> which mull precede 
and produce it. 

The argument under the prefent head may be put 
into a very concife form, which appears altogether 
conclufive, Either the mode in which the federal 
government is to be conllrufled will render it fuffici- 
ently dependant on the people, or it will not. On the 
firft fuppofition, it will be reflrained by that depen¬ 
dence from forming fchemes obnoxious to their con- 
flituents. On the other fuppofition it will not polfef3 
the confidence of the people, and its fchemes of ufur- 
pation will be eafily defeated by the hate govern¬ 
ments ; who will be fupported by the people. 

On fumming up the confiderations Hated in this 
and the laft paper, they feem to amount to the moll 
convincing evidence, that the powers propoled to be 
lodged in the federal government, are as little formi¬ 
dable to thofe referved to the individual Hates, as they 

are 
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are indifpenfibly neceffary to accomplifh thepurpofes 
of the union ; and that all thofe alarms which have 
been founded, of a meditated and confequential anni¬ 
hilation of the llate governments, muft, on the moft 
favorable interpretation, be afcribed to the chimerical 

fears of the authors of them. PUBLIUS 

The Meaning of the Maxim, which requires 
a Separation of the Departments of Power, 
examined and afeertained. 

HAVING reviewed the general form of the pro- 
pofed government, and the general mafs. of 

power allotted to it ; I proceed to examine the par¬ 
ticular drufture of this government, and the didri- 
bution of this mafs of power among its confti- 

tuent parts. . , , , 
One of the principal objections incubated by the 

more refpe&able adverfaries to the conditution, is 
its fuppofed violation of the political maxim, that 
the legiflative, executive and judiciary departments 
ought to be feperate and didinCti In the llrufture 
of the federal government, no regard, it is faid, 
feems to have been paid to this edential precaution 
in favor of liberty. The feveral. departments of 
power are didributed and blended in fuch a manner, 
as at once to dedroy all fymmetry and beauty of 
form ; and to expofe fome of the effentiai paits ot 
the edifice to the danger of being crufhed by the 
difproportionate weight of other parts. 

No political truth is certainly of greater mtnnfic 
value or is damped with the authority of more 
enlightened patrons of liberty, than that on which 
the objection is founded. The accumulation of all 

powers 
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powers legiflative, executive and judiciary in the 
lame hands, whether of one, a few or many, and 
whether hereditary, felf appointed, or elective, may 
juftly be pronounced the very definition of tyranny. 
Were the federal conftitution therefore, really 
chargeable with this accumulation of power or with 
a mixture of powers, having a dangerous tendency 
to fuch an accumulation, no further arguments 
would be neceffary to infpire a univerfal reprobation 
of the fyftem. I perfuade myfelf however, that it 
will be made appareo.t to every one, that the charge 
cannot be Supported, and that the maxim on which 
it relies, has been totally mifconceived and mifap- 
plied. In order to form corredl ideas on this im¬ 
portant fubjedt, it will be proper to invefbigate the 
"fenfe, in which the preservation of liberty requires, 
that the three great departments of power fiiould be 
Separate and diftindt. 

The oracle who is always confulted and cited on 
this fubjedt, is the celebrated Montefquieu. If he 
be not the author of this invaluable precept in the 
Science of politics, he has the merit at lead of dis¬ 
playing and recommending it molt eftediually to the 
attention of mankind. Let us endeavour in the 
firft place to afeertain his meaning on this point. 

The Britifh confiitution was to Montefqueiu, what 
Homer has been to the didadtic writers on epic * 
poetry. As the latter have confidered the work of 
the immortal bard, as the perfedt model from which 
the principles and rules of the epic art were to be 
drawn, and by which all Similar works were to be 
judged ; So this great political critic appears to have 
viewed the conftitution of England as the ftandard, 
or to ufe his own expreflion, as the mirror of poli¬ 
tical liberty; and to have delivered in the form of 
elementary truths, the Several charadteriftic princi¬ 
ples of that particular fyftem. That we may be 
Sure then not to miftake his meaning in this cafe. 
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let us recur to the fource from which the maxim 
was drawn. 

On the flighted view of the Britifh conftitution 
we mult perceive, that the legiilative, executive, 
and judiciary departments are by no means totally 
feparate and diiiindt from each other. The execu¬ 
tive magiilrate forms an integral part of the legiila- 
tive authority. He alone has the prerogative of 
making treaties with foreign fovereigns, which 
when made, have, under certain limitations, the 
force of legiilative adls. All the members of the 
judiciary department are appointed by him ; can be 
removed by him on the addrefs of the two houfes of 
parliament, and form, when he pleafes to confult 
them, one of his conllitutional councils. One 
branch of the legiilative department forms alfo, a 
great conilitutional council to the executive chief; 
as on another hand, it is the foie depoiitary of judi¬ 
cial power in cafes of impeachment, and is inverted 
with the fupreme appellate jurifdidtion, in all other 
cafes. The judges again are fo far connected with 
the legiilative department, as often to attend anti 
participate in its deliberations, though not admitted 
to a legiilative vote. 

From thefe fadts by which Montefquieu was guided 
it may clearly be inferred, that in faying, “ there 
tl can be no liberty where the legiilative and execu- 
** tive powers are united in the fame perfon, or 
“ body of magiilrates,” or, “ if the power of 
f( judging be not feparated from the legiilative and 
“ executive powers,” he did not mean that thefe 
departments ought to have no partial agency in, or no 
control over the acts of each other. His meaning, as 
his own words import, and Hill more conclufively as 
illuftrated by the example in his eye, can amount to 
no more than this, that- where the '-whole power of 
one department is exercifed by the fame hands which 
poifefs .the whole power of another department, the 
fundamental principles of a free conilitution, are 

fubverted. 
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fubverted. This would not have been the cafe in the 
conftitution examined by him, if the king who is 
the foie executive magiftrate, had pofTeffed alfo the 
complete legiflative power, or the fupreme admini¬ 
tration of juflice ; or if the entire legiflative body, 
had pofTeffed the fupreme judiciary, or the fupreme 
executive authority. This however is not among the 
vices of that conftitution. The magiflrate in whom 
the whole executive power refides cannot of himfelf 
make a law, though he can put a negative on every 
law, nor adminifter juflice in perfon, though he has 
the appointment of thole who do adminifler it. The 
judges can exercife no executive prerogative, though 
they are fhoots from the executive flock, nor any legif¬ 
lative fun&ion, though they may be advifed with by 
the legiflative ouncils. The entire legiflature, can 
perform no judiciary a£l; though by the joint adt 
-of two of its branches, the judges may be removed 
from their offices; and though one of its branches is 
pofTeffed of the judicial power in the laft refort. The 
entire legiflature again can exercife no executive 
prerogative, though one of its branches* conflitutes 
the fupreme executive magiflracy ; and another, on 
the impeachment of a third, can try and condemn all 
the fubordinate officers in the executive department. 

The reafons on which Montefquieu grounds his 
maxim are a further demonllration of his meaning. 

When the legiflative and executive powers are 
“ united in the fame perfon or body,” fays he, “ there 

can be no liberty, becaufe apprehenfions may arife 
left the fame monarch or fenate fhould enatt tyran- 
nical laws, \o execute them in a tyrannical manner.” 

Again “ Were the power of judging joined with the 
legiflative, the life and liberty of the fubjedl would 

€< be expofed to arbitrary control, for the judge would 
then be the legifatcr. Were it joined to the exc- 

4t cutive power, the judge might behave with all the 
** violence of an opprejjord* Some of thefe reafons 

are 

* The King. 
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are more fully explained in other paflages; but briefly 
ftated as they are here, they fumciently eftablilh the 
meaning which we have put on this celebrated maxim 
of this celebrated author. 

If we look into the conilitutions of the feveral 
Hates, we find that notwithftanding the emphatical, 
and in fome inftanCes, the unqualified terms in 
which this axiom has been laid down, there is not a 
Angle inftance in which the feveral departments of 
power have been kept abfolutely feparate and diftinft. 
New Hampshire, whofe conftitution was the laft: 
formed, feems to have been fully aware of the impof- 
fibility and inexpediency of avoiding any mixture 
whatever of thefe departments ; and has qualified the 
do&rine by declaring “ that the legiflative, execu- 
“ tive and judiciary powers Ought to be kept as 

feparate from, and independent of each other as 

(t the nature of a free government will admit; or as is 

** confflent with that chain of ccnneftion, that binds 

the <whole fabric of the ccnfituticn in one indijfoluble 

te bond of unity and amity.” Her conftitution ac¬ 
cordingly mixes thefe departments in feveral refpe&s. 
The fenate, Which is a branch of the legiflative 
department, is alfo a judicial tribunal lor the trial 
of impeachments. The prefident who is the head of 
the executive department, is the prefiding member 
alfo of the fenate ; and befides an equal vote in all 
cafes, has a calling vote in cafe of a tie. The exe¬ 
cutive head is himfelf eventually ele&ive every year 
by the legiflative department ; and his council is 
every year chofen by and from the members of the 
fame department. Several of the officers offtate are 
alfo appointed by the legiflature. And the members 
of the judiciary department are appointed by the 
executive department. 

The conftitution of Maltachufetts has obferved a 
fufficient though lefs pointed caution in exprefling this 
fundamental article of liberty. It declares, that 
tf4 the legiflative department ftiall never exercifethe 

“ executive 
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*«' executive and judicial powers, or either of them : 
** The executive (hill never exercile the legiflative 
f( and judicial powers, or either of them : The 
** judicial fhall never exercife the legiflative and 
** executive powers, or either of them.” This 
declaration correiponds precilely with the do&rine 
of Montefquieu, as it has been explained, and is not 
in a Angle point violated by the plan of the con¬ 
vention. It goes no farther than to prohibit any one 
of the entire departments from exercifing the 
powers of another department. In the very con- 
ftitution to which it is prefixed, a partial mixture 
of powers has been admitted. The executive ma- 
giftrate has a qualified negative on the legiflative 
body; and the fenate, which is a part of the legis¬ 
lature, is a court of impeachment for members both 
of the executive and judiciary departments. The 
members of the judiciary department again are 
appointable by the executive department, and re¬ 
moveable by the fame authority, on the addrefs of 
the two legiflative branches. Laftly, a number of 
the officers of government are annually appointed 
by the legiflative department. As the appointment 
to offices, particularly executive offices, is in its 
nature an executive function, the co mpilers of the 
conllitution have in this lafl point at leaff, violated 
the rule eftabliflied by themfelves. 

I pafs over the conftitution of Rhode-Ifland and 
Connecticut, becaufe they were formed prior to the 
revolution; and even before the principle under ex- 
aminationhad become an objeClof political attention. 

The conllitution of New-York contains no decla¬ 
ration on this fubjeCt; but appears very clearly to 
have been framed with an eye to the danger of im¬ 
properly blending the different departments. It 
gives neverthelefs to the executive magillrate a 
partial controul over the legiflative department; and 
what is more, gives a like controul to the judiciary 
department, and even blends the executive and 

I judiciary 
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' judiciary departments in the exercife of this confront. 
In its council of appointment, members of the le¬ 
giflative are aflbciated with the executive authority 
in the appointment of officers both executive and 
judiciary. And its court for the trial of impeach¬ 
ments and correction of error.-, is to confift of one 
branch of the legiflature and the principal members 
of the judiciary department. 

The conftitution of New-jerfey has blended the 
different powers of government more than any of 
the preceding. The governor, who is the executive 
magiftrate, is appointed by the legiflature ; is chan¬ 
cellor and ordinary or furrogate of the ftate ; is a 
member of the fupreme court of appeals, and pre- 
lident with a calling vote, of one of the legiflative 
branches. The fame legiflative branch adts again 
as executive council of the governor, and with him 
conftitutes the court of appeals. The members of 
the judiciary department are appointed by the legif¬ 
lative department, and removeable by one branch 
of it, on the impeachment of the other. 

According to theconllitution of Pennfylvania, the 
prelident, who is head of the executive department, 
is annually eledted by a vote in which the legifla¬ 
tive department predominates. In conjunction with 
an executive council, he appoints the members of 
the judiciary department, and forms a court of 
impeachments for trial of all officers, judiciary as 
well as executive. The judges of the fupreme court, 
and jultices of the peace, feem alfo to be removeable 
by the legiflature; and the executive power of par¬ 
doning in certain cafes to be referred to the fame 
department. The members of the executive council 
are made ex officio jultices of peace throughout 
the ftate. 

In Delaware, the chief executive magiftrate is 
annually elected by the legiflative department. The 
fpeakers of the two legiflative branches are vice- 
prefidents in the executive department. The 

executive 
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executive chief, with iix others, appointed three by 
each of the legiilative branches, conftitute the 
fupreme court of appeals : He is joined with the 
legiilative department in the appointment of the 
other judges. Throughout the ftates it appears that 
the members of the legiilature may at the fame time 
be juftices of the peace. In this ftate, the members 
of one branch of it are ex officio juftices of the 
peace; as are alfo the members of the executive 
council. The principal officers of the executive 
department are appointed by the legiilative; and 
one branch of the latter forms a court of impeach¬ 
ments. All officers may be removed on addrefs of 
the legiflature. 

Maryland has adopted the maxim in the moil 
unqualified terms; declaring that the legiilative, 
executive and judicial powers of government, ought- 
to be forever feparate and diftindt from each other. 
Her conftitution, notwithftanding makes the execu¬ 
tive magiftrate appointable by the legiilative de¬ 
partment; and the members of the judiciary, by 
the executive department. 

The language of Virginia is ftill more pointed on 
this fubjedt. Her conftitution declares, “ that the 
“ legiilative, executive and judiciary departments, 
“ ihall be feparate and diftindl; fo that neither 
“ exercife the powers properly belonging to the 
tf other; nor ihall any perfon exercife the powers 
“ of more than one of them at the fame time ; ex- 
<e cept that the juftices of county courts ihall be 
“ eligible to either houfe of aflembly.” Yet we find 
not only this exprefs exception, with refpedt to the 
members of the inferior courts; but that the chief 
magiftrate with his executive council are appoint¬ 
able by the legiilature; that two members of the 
latter are triennially difplaced at the pleafure of the 
legiilature ; and that all the principal officers, both 
executive and judiciary, are filled by the fame de¬ 
partment. The executive prerogative of pardoning, 

I 2 alio 
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alfo is in one cafe veiled in the legiflative depart¬ 
ment. 

The conftitution of North-Carolina, which de¬ 
clares, <f that the legiflative, executive and fupreme 
“ judicial powers of government, ought to be for- 
“ ever feparate and diftinft from each other,” refers 
at the fame time to the legiflative department, the 
appointment not only of the executive chief, but 
all the principal officers within both that and the 
judiciary department. 

In Scuth-Carolina, the conftitution makes the 
executive magiftracy eligible by the legiflative de¬ 
partment. It gives to the latter alfo the appointment 
of the members of the judiciary departmentrinclu- 
ding even juftices of the peace and (heriffs; and the 
appointment of officers in the executive department, 
down to captains in the army and navy of the Hate.. 

In the conftitution of Georgia, where it is de¬ 
clared, “ that the legiflative, executive and judici- 
“ ary departments fhall be feparate and diftinfl, fo 
€< that neither exercife the powers properly belong- 
“ ing to the other.” We find that the executive 
department is to be filled by appointments of the 
legiflature; and the executive prerogative of pardon¬ 
ing, to be finally exercifed by the fame authority. 
Even juftices of the peace are to be appointed by the 
legiflature. 

In citing thefe cafes in which the legiflative, 
executive and judiciary departments have not been, 
kept totally feparate and diftinft, I wifti not to be 
regarded as an advocate for the particular organi¬ 
zations of the feveral ftate governments. I am fully 
aware that among the many, excellent principles 
which they exemplify, they carry ftrong marks of 
the hafte, and ftill ftronger of the inexperience, un¬ 
der which they were framed. It is but too obvious 
that in fome inftances, the fundamental principle 
under confideration has been violated by too great 
a mixture, and even an adlual confolidation of the 

different 
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different powers; and that in no inltance has a com¬ 
petent provifion been made for maintaining in prac¬ 
tice the feparation delineated on paper. What I 
have wifhed to evince is, that the charge brought 
againft the propofed conftitution, of violating a fa- 
cred maxim of free government, is warranted neither 
by the real meaning annexed to that maxim by its 
author; nor by the fenfe in which it has hitherto 
been underftood in America. This interefting fub- 
jeCt will be refumed in the enfuing paper. 

PUBLIUS. 

NUMBER LXVIII. 

The fame SubjeSl continue .with a View to 
the Means of giving. Efficacy in Practice 
to that Maxim.. 

IT was fhewn in the 1 aft paper, that the political 
apothegm there examined, does not require that 

the legiflative, executive and judiciary departments 
fhould be wholly unconnected with each other. I 
fhall undertake in the next place, to fhew that unlefs 
thefe departments be fo far connected and blended, 
as to give to each a conftitutional controul over the 
others, the degree of ieparation which the maxim 
requires as effential to a free government, can never 
in practice be duly maintained. 

It is agreed on all fides, that the powers properly ' 
belonging tooneof the departments, ought not to be 
direCtly and compleatly adminiftered by either of the 
other departments. Itis equally evident, thatneither 
of them ought to. poffefs direCtly or indirectly, an 
over-rulingintiuenceover theothers in the adminiltra- 
tion of their refpeCtive powers. It will not be denied 
that power is of an incroaching nature, and that it 
ought to be effectually reftrained from palling the 

I 3 , limits,.. 
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limits, affigned to it. After difcriminating therefore 
in theory, the feveral dalles of power, as they may 
in their nature be legifiative, executive or judiciary ; 
the next and moft difficult talk, is to provide lome 
practical fecurity for each againlf the invafion of the 
others. What this fecurity ought to be, is the great 
problem to be folved. 

Will it be fufhcient to mark with precifion the 
boundaries of thefe departments in the conftitution 
of the government, and to trull to thefe parchment 
barriers againft the encroaching fpiritof power ? This 
is the fecurity which appears to have been princi¬ 
pally relied on by the compilers of moll of the Ame¬ 
rican conllitutions. But experience allures us that 
the efficacy of the provifion has been greatly'over- 
rated; and that forne more adequate defence is in- 
difpenfibly necelfary for the more feeble, againft the 
more powerful members of the government. The 
legillative department is every where extending the. 
fphere of its a&ivity, and drawing all power into 
its impetuous vortex. 

Tne founders of our republics have fo much merit 
for the wifdom which they have diipluyed, that no 
talk can be lefs plealing than that of pointing out the 
errors into which they have fallen. A relped for 
truth however obliges us to remark, that they leem 
never for a moment to have turned their eyes from 
the danger to liberty from the overgrown and alL- 
grafping prerogative of an hereditary magiftrate, 
fupported and fortified by an hereditary branch of the 
legillative authority. They ieem never to have re- 
colledled the danger from legillative ulurpations, 
which by alfembling all power in the fame hands, 
mull lead to the fame tyranny as is threatened by 
executive ufurpaiions. 

In a government, where numerous and extenfive 
prerogatives are placed in the hands of a hereditary 
monarch, the executive department is very juftly 
regarded as the fource of danger, and watched with 

all 
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ail the jealoufy which a zeal for liberty ought to in- 
fpire. In a democracy) where a multitude of people 
exercife in perfpn the legiflative functions, and are 
continually expofdfl by their incapacity for regular 
deliberation and concerted meafu’res, to the ambitious 
intrigues of their executive magiflrates, tyranny may 
well be apprehended on feme favourable emergency, 
to ftart up in the fame quarter. Butin a reprefenta- 
tive republic,, where the executive, magiflracy is 
carefully limited both in the extent and the duration 
of its powerand where the legiflative power, is ex- 
ercifed by an aflembly, which is infpired by a iup- 
pofed influence over the people with an intrepid con¬ 
fidence in its own ftrength ; which is fufliciently nu¬ 
merous to feel all the paflions which atluate a multi¬ 
tude; yet not fo numerous as to be incapable of 
purfuing the objects of its paflions, by means which 
reafon preferibes; it is againit the enterpriflng ambi¬ 
tion of this department, that the people ought to 
indulge all. their jealoufy and exhauft ail their 
precautions. 

The legiflative department derives a fuperiority 
in our governments from other circumftances. Its 
conftitutional powers being at once more extenfive 
and lefs fufceptible of precile limits, it can with the 
greater facility, maik under complicated and indi¬ 
rect meafures, the encroachments which it makes, 
on the co-ordinate departments. It is not unfre¬ 
quently aqueflion of real nicety in legiflative bodies, 
whether the operation of a particular meafure, will, 
or will not extend beyond the legiflative lphere. On 
the other fide, the executive power being reftrained 
within a narrower compafs, and being more Ample 
in its nature ; and the judiciary being delcribed by 
landmarks, ftill lefs uncertain, projeClsof ulurpation 
by either of thefe departments, would immediately 
betray and defeatthemielves. Nor is this all: As 
the legiflative department alone has accefs to the 
pockets of the people, and has in fome conflitutions 
full diferetion, and in all, a prevailing influence 
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over the pecuniary rewards of thofe who fill the other 
departments, a dependence is thus created in the 
latter, which gives ftill greater facility to encroach¬ 
ments of the former.. 

I have appealed to our own experience for the 
truth of what I advance on this fubjedt Were it 
neceffary to verify this experience by particular 
proofs, they might be multiplied without end. I 
might colled vouchers in abundance from the records 
and_archives of every ftate in the union. . But as a 
more concife and at the fame time, equally fatisfac- 
tory evidence I will refer to the example of two 
dates, atteded by two unexceptionable authorities. 

The fird example is that of Virginia, a date which, 
as we have feen, has exprefsly declared in its confti- 
tution, that the three great departments ought not to 
be intermixed. The authority in fupport of it is Mr. 
jefferfon, who, befides his other advantages for re¬ 
marking the operation of the government* was himlelf 
the chief magidrate of it. In order to convey fully 
the ideas with which his experience had impreffed him 
on this fubjedl, it will be neceffary to quote a paffage 
of fome length from his very interesting “Notes on 

the date of Virginia.” (p. 195) “ All the powers 
** of government, legiflative, executive and judi- 

ciary, remit to the legiflative body. Theconcen- 
“ trating thefe in the fame hands is precisely the 
“ definition of defpotic government. It will be no 
“ alleviation that thefe powers will be exercifed by 
Si a plurality of hands, and not by afingleone. One 
** hundred and feventy-three defpots would furely 
ft be as oppreflive as one. Let thofe who doubt it 
*( turn their eyes on the republic of Venice. As 
“ little will it avail us that they are chofen by 
4< ourfelves. An eledi<ve defpotifm was. not the go- 
s< vernment we fought for; but one which fhould 
“ not only be founded on free principles, but in 
4‘ which the powers of government fhould be fo 
4f divided and balanced among feveral bodies of 
** magiftracy, as that no one could tranfcend their 

“ legal 
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«* legal limits, without being effeftually checked 
** and reftrained by the others. For this reafon, 
“ that convention which palled the ordinance of go- 
€‘ vernment laid its foundation on this bafls, that 
** the legiflative, executive and judiciary depart- 
ft ments, lhould be fcparate and diftinft,Jb that no 
ts perfon fhouid exercife the powers of more than one 
te of them at the fame time. But no barrier fwas 

M provided between thefe feveral powers. The judi- 
ct ciary and executive members were left dependent 
te on the legiflative for their fubfiftence in oflicej 
“ andfomeof them for their continuance in it. If 
“ therefore the legiflature aflumes executive and ju- 
te diciary powers, nooppofltion is likely to be made ; 
“ norif made can be efteftual; becaufein that cafe, 
“ they may put their proceeding into the form of an 
“ aft of aflembly, which will render them obliga* 
(* tory on the other branches. They have accord- 
“ ingly in many inftances decided rights which fhouid 
(t have been left to judiciary controverjy; and the 

“ direction of the executive, during the whole time cf 

tc their fefion, is becoming habitual and familiar.” 

The other ftate which I (hall have for an example? 
is Pennfylvania ; and the other authority the council 
of cenfors which aflembled in the years lyS^and 1784. 
A part~ofv the duty of this body, as marked out by- 
the c<mftitption, was ft to enquire whether the ccnfti- 
“ tution had been preferved inviolate in every partyx 
** and whether the legiflative and executive branches 
** of government had performed their duty as guar- 

dians of the people, or aflumed to themfelves, or 
“ exercifed other or greater powers than they are 
** entitledto by the conflitution.” In the execution 
of this truft, the council were neceffarily led to a 
comparifon, of both the legiflative and executive 
proceedings, with the conftitutional powers of thefe 
departments; and from the fafts enumerated, and 
to the truth of mod of which, both iides in the coun¬ 
cil fubfcribed,. it appears that the conflitution had 

been 
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been flagrantly violated by thelegiflaturein a'variety 
of important inflances. 

A great number of laws had been palled violating 
without any apparent neceflity, the rule requiring 
that all bills of a publick nature fnall be previoufly 
printed for the conflderationof the people \ although 
t-his is one of the precautions chiefly relied on by the 
conflitution, againft improper a<£ls of the legiflature'. 

The conllitutional trial by jury had been violated; 
and powers aflumed, which had not been delegated 
by the conflitution. 

Executive powers had been ufurped. 
The falaries of the judges, which the conflitution 

exprefsly requires to be fixed, had been occafionally 
varied; and cafes belonging to the judiciary ^apart¬ 
ment, frequently drawn within legiflative cognizance 
and determination. 

Thofe who wifli to fee the feveral particulars fall¬ 
ing under each of thefe heads, may confult the jour¬ 
nals of the council which are in print. Some of them, 
it will be found may be imputable to peculiar cir- 
cumflances connected with the war : But the greater 
pajt of them may be conlidered as the fpontaneous 
flioots of an ill conftituted government. 

It appears alfo, that the executive department had 
not been innocent of frequent breaches of the confti¬ 
tution. There are three obfervations however, which 
ought to be made<on this head. FirJ}> A great pro¬ 
portion of the inflances, were either immediately 
produced by the neceflities of the war, or recommen¬ 
ded by Congrefsor the commander in chief. Second. 

In moll of the other inflances, they conformed 
either to the declared or the known fentiments of the 
legiflative department. Third. The executive de¬ 
partment of Pennfylvania is diftinguilhed from that 
of the other Hates,, by the number of members com- 
poiing it. In this refpeft it has as much affinity to 
a legiflative aflembly, as to an executive council. 
And being at once exempt from the reftraint of an 

individual 
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individual refponfibility for the ads of the body, and 
deriving confidence from mutual example and joint 
influence ; unauthorifed.meafures would of courfe be 
more freely hazarded, than where the executive de¬ 
partment is adminiftered by a Angle hand or by a 
few hands. 

The conclufion which I am warranted in drawing 
from thefe obfervations is, that a mere demarkation 

ron parchment of theconftitutional limits of the feve- 
ral departments, is not a fufficient guard againft 
thofe encroachments which lead to a tyrannical con¬ 
centration of all -the powers of government in the 
fame hands. PUBLIUS. 

N U'M B E R LXIX. 

The fame Subject continued with the fame 
View.. T HE author of the “ Notes on the ftate ofVirgi- 

nia,” quoted in the laft paper has fubjoined 
to that valuable work, the draught of a conftitution 
which had been prepared in order to be laid before 
a convention expected to be called in 1783, by the 
legiflature, for the eftablilhment of a conftitution for 
that commonwealth. The plan, like every thing 
from the fame pen, marks a turn of thinking original, 
comprehenfive and accurate; and is the more worthy 
of attention, as it equally difplays a fervent attach¬ 
ment to republican government, and an enlightened 
view of the dangerous propenfities againft which it 
ought to be guarded. One of the precautions which 
he propofes, and on which he appears ultimately to 
rely as a palladium to the weaker departments of 
power, againft the invafions of the ftronger, is per¬ 
haps altogether his own, and as it immediately re¬ 
lates to the fubjed of our prefent enquiry, ought not 
to be overlooked. 

His 
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His propofition is, “ that whenever any two of the 
<( three branches of government fhail concur in 
** opinion, each by the voices of two thirds of their 
“ whole number, that a convention is neceflaTy for 
et altering the conftitution ox correcting breaches of it, 

st a convention fhail be called for the purpofe.” 
As the people are the only legitimate fountain of 

power, and it is from them that the conftitutional 
.charter, under which the feveral branches of govern¬ 
ment hold their power, is derived.; it feems ftriCtly 
confoirant to the republican theory, to recur to the 
fame original authority., not only whenever it may 
be neceffary toenlarge, diminish, or new-model the 
powers of government; but alfo whenever any one 
of the departments may commit encroachments on 
the chartered authorities of the others. The feveral 
departments being perfectly co-ordinate by the terms 
of their common commiffion, neither of them, it is 
evident, can pretend to an exclufive or fuperior right 
of fettling the boundaries between their fefpe&ive 
powers ; and how are the encroachments of the 
Wronger to beprevented^ or the wrongs of the weaker 
to be redrefled, without an appeal to the people 
themfelves; who, as the grantors of the commiffion, 
can alone declare its true meaning and enforce its 
obfervance ? 

There is certainly great force in this reafoning, 
and it muft be allowed to prove, that a conftitutional 
road to the decilion of the people, ought to be mark¬ 
ed out, and kept open, for certain great and 
extraordinary occafions. But there appear to be 
infuperable objections againft the propofed recurrence 
to the people, as a provifion in all cafes for keeping 
the feveral departments of power within their con- 
ftitutional limits. 

In the firft place, the provifion does not reach the 
cafe of a combination of two of the departments 
againft a third. If the legiflative authority, which 
poflefles fo many means of operating on the motives 

of 
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of the other departments, Ihould be able to gain to 
its intereft either of the others, or even one third of 
its members, the remaining department could derive 
no advantage from this remedial proviiion. I do 
not dwell however, on this objedion, becaufe it may 
be thought to lie rather againft the modification of 
the principle, than againll the principle itfelf. 

In the next place, it may be conlidered as an 
objedion inherent in the principle, that as every 
appeal to the people would Garry an implication of 
fome defed in the government, frequent appeals 
would in great meafure deprive the government of 
that veneration which time bellows on every thing, 
and without which perhaps the wifell and freed: 
governments would not pofiefs the requifite liability. 
If it be true that all governments reil on opinion, it 
is no lefs true that the llrength of opinion in each 
individual,' and its pradical influence on his condud, 
depend much on the number which be fuppofes to 
have entertained the fame opinion. The reafon of. 
man, like man himfelf, is timid and cautious, when 
left alone ; and acquires lirmnefs and confidence, in 
proportion to the number with which it is alfociated. 
When the examples, which fortify opinion, are antient 

as well as numerous, they are known to have a dou¬ 
ble effed. In a nation of philofophers, this confi- 
deration ought to be difregarded. A reverence for 
the laws, would be fufficiently inculcated by the 
voice of an enlightened reafon. But a nation of 
philofophers is as little to be expeded as the philofo- 
phical race of kings wilhed for by Plato. And in 
every other nation, the moll rational government 
will not find it a fuperfluous advantage to have the 
prejudices of the community on its fide. 

The danger o' diilurbing the public tranquility by 
interelling too llrongly the public paflions, is a Hill 
more ferious objedion againll a frequent reference 
of conllitutional quellions, to the decifion of the 
whole fociety. Notwithllanding the fuccefs which, 

K has 



no THE FEDERALIST. 

has attended the revifions of our eftablilhed forms of 
government, and which does fo much honor to the 
virtue and intelligence of the people of America, it 
mull be confeffed, that the experiments are of too 
ticklifh a nature to be unneceflarily multiplied. We 
are to recollect that all the exiding conditutions 
were formed in the midftof a danger which repreffed 
the pafllons mod unfriendly to order and concord ; of 
an enthufiadic confidence of the people in their 
patriotic leaders, which difled the ordinary diverfity 
of opinions on great national quedions ; of a univer- 
fal ardor for new and oppofite forms, produced by a 
univerfal refentment and indignation againd the 
antient government ; and whild no fpirit of party, 
conne£ted with the changes to be made, or the 
abufes to be reformed, could mingle its leaven in the 
operation. The future fituations in which we mud 
expert to be ufually placed, do not prefent any 
equivalent fecurity againd the danger which is 
apprehended. 

But the greated obje&ion of all is that the decifions 
which would probably refult from fuch appeals, would 
not anfwer the purpofe of maintaining the condi¬ 
tional equilibrium of the government. We have feen 
that the tendency of republican governments is to an 
aggrandizement of the legiflative, at the expence of 
the other departments. The appeals to the people 
therefore, would ufually be made by the executive 
and judiciary departments. But whether made by 
one fide or the other, would each fide enjoy equal 
advantages on the trial ? Let us view their different 
fituations. The members of the executive and judi¬ 
ciary departments, are few in number, and can be 
perfonally known to a fmall part only of the people. 
The latter by the mode of their appointment, as well 
as by the nature and permanency of it, are too far 
removed from the people to fhare much in their 
prepcrffefiions. The former are generally the ob¬ 
jects of jealoufy : and their admillration is always 

liable 
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liable to be difcoloured and rendered unpopular. 
The members of the legiflative department, on the 

_ other hand, are numerous. They are diftributed 
and dwell among the people at large. Their con¬ 
nexions of blood, of friendfhip and of acquaintance, 
embrace a great proportion of the moll: influential 
part of the fociety. The nature of their public trull 
implies a perfonal influence among the people, and 
that they are more immediately the confidential 
guardians of the rights and liberties of the people. 
With thefe advantages, it can hardly be fuppofed 
that the adverfe party would have an equal chance 
for a favorable ifiue. 

But the legiflative party would not only be able 
to plead their caufe moil fuccefsfully with the people : 
They would probably be conftituted themfelves the 
judges. The fame influence which had gained them 
an eleXion into the legiflature, would gain them a 
feat in the convention. If this fliould not be the 
cafe with all, it would probably be the cafe with 
many, and pretty certainly with thofe leading cha- 
raXers, on whom every thing depends in fuch bodies. 
The convention in ftiort would be compofed chiefly 
of men, who had been, who aXually were, or who 
expeXed to be, members of the department whofe 
conduX was arraigned. They would confequently be 
parties to the very queflion to be decided by them. 

It might however fometimes happen, that appeals 
would be made under circamftances lefs adverfe to 
the executive and judiciary departments. The ufur- 
pations of the legiilature might be fo flagrant and 
io fudden, as to admit of no fpecious colouring A 
Ilrong party among themfelves might take fide with 
the other branches. The executive power might be 
in the hands of a peculiar favorite of the people. In 
fuch a pollureof things, the public decifion might be 
lefs fwayed by prepofleflions in favor of the legif¬ 
lative party. But ftill it could never be expeXed to 
turn on the true merits of the queflion. It would 

& 2 ' inevitabl/ 
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inevitably be connected with the fpirit of pre-exifU 
ing parties, or of parties fpringing out of the queftion 
itfelf. It would be connected with perfons of diitin- 
guifhed character and extenfive influence in the com¬ 
munity. It would be pronounced by the very men 
who had been agents in, or opponents of the meafures, 
to which the decifion would relate. The pafjions 

therefore not the reafon, of the public, would lit ia 
judgment. But it is the reafon of the public alone 
that ought to controul and regulate the government. 
The paffions ought to be controuled and regulated 
by the government. f 

We found in the lafi paper that mere declarations 
in the written conftitution, are not fufHcient to 

' retrain the feveral departments within their legal 
limits. It appears in this that occafional appeals to 
the people would be neither a proper nor an effectual 
provifion, for that purpofe. How far the provifions 
of a different nature contained in the plan above 
quoted, might be adequate, I do not examine. Some 
of them are unquefiionably founded on found political 
principles, and all of them are framed with fmgular 
ingenuity and precifion. 

PUBLIUS. 

NUMBER L. 

The fame Subject continued with the Jams 
View. 

IT may be contended perhaps, that inflead of ccca- 

fional appeals to 'the people, which are liable to 
the objections urged againlt them, periodical appeals 
are the proper and adequate means of preventing and 

correcting infractions of the confitution. 

It will be attended to, that in the examination of 
thefe expedients, I confine xnyfelf to their aptitude 

for 
i 
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for enforcing the conHitution by keeping the feveral 
departments of power within their due bounds, 
without particularly confidering them, as provifions 
for altering the conHitution itfelf. In the firfl view, 
appeals to the people at fixed periods, appear to be 
nearly as ineligible, as appeals on particular occa- 
fions as they emerge. If the periods be feparated by 
fhort intervals, the meafures to be reviewed and recti¬ 
fied, will have been of recent date, and will be 
connected with all the circumHances which tend to 
viciate and pervert the refult of occafiona^HHfifions. 
If the periods be diflant from each other, the fame 
remark will be applicable to all recent meafures, and 
in proportion as the remotenefs of the others may- 
favor a difpaflionate review of them, this advantage 
is infeparable from inconveniences which feem to 
counterbalance it. In the firfl place, a diflant pro- 
fpeCt of public cenfure would be a very feeble reflraint 
on power from thofe exceffes, to which it might be 
urged by the force of prefent motives. Is it to be 
imagined, that a legifiative affembly, confiding of a 
hundred or two hundred members, eagerly bent on 
fome favorite objeCt, and breaking through the 
reflraints of the conHitution in purfuit of it, would be 
arrefled in their career, by considerations drawn from 
a cenforial revifion of their conduCt at the future 
diftance of ten, fifteen or twenty years ? In them ext 
place, the abides would often have completed their 
mifchievous effects, before the remedial provifrtn 
would be applied. And in the laft place, where this 
might not be the cafe, they would be of long Handing 
would have taken deep root, and would not eafily be 
extirpated. 

The fcheme of reviling the conHitution in order to 
correCt recent breaches of it, as well as for other 
purpofes, has been actually tried in one of the Hates. 
One of the objeCts of the council of cenfors, which 
met in Pennfylvania, in 1783 and 1784, was, as we 
have feen, to enquire “ whether the conHitution had 

K 3 “ been 
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*e been violated, and whether the legidative and exs> 
** cutive departments had encroached on each other.,r 
This important and novel experiment in politics,* 
merits in feveral points of view, very particular 
attention. In fome of them it may perhaps as a 
fingle experiment, made under circumdances fome- 
what peculiar, be thought to be not abfolutely con- 
c hi five. J^ut as applied to the cafe under confidera- 
tion, it involves fome fa&s which I venture to remark,. 
a3 a complete and fatisfadlory illudration of the rea- 
foning which I have employed. 

Firji. It appears from the names of the gentlemen 
who comnofed the council, that fome at lead of its 
mod aCtive and leading members, had alio been aCtive 
and leading chara&ers in the parties which pre-exided 
in the date.. 

Second. It appears that the fame a&ive and lead¬ 
ing members of the council, had been active and 
Influential members of the legidative and executive 
branches, within the period to be reviewed ; and 
even patrons or opponents of the very meafures to be 
thus brought to the ted of the conditution'. Two of 
the members had been vice-prefidents of the date*, 
and feveral others, members of the executive council 
within the feven preceding years. One of them had^ 
been fpeaker, and a number of others didinguilhed 
members of the legillative adembly, within the' 
fame period. 

Third. Every page of their proceedings witnedes' 
the effeft of all thefe circumfiances on the temper of 

of their deliberations. Throughout the continuance 
-of the council, it was fplit into two fixed and violent 
parties. The faCt is acknowledged and lamented by 
themfelves. Had this not been the cafe, the face of 
their proceedings exhibit a proof equally fatisfa&ory. 
In all quedions, however unimportant in themfelves/ 
or unconne&ed with each other, the fame names 
Hand invariably contraded on the oppofite columns. 
Every unbiafisd obferver, may infer without danger 
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©f miftake, and at the fame time, without meaning 
to refled on either party, or any individuals of either 
party, that unfortunately pajfiont not reafon, mufl 
have prehded over their deciiions. When men exer- 
cife their reafon coolly and freely, on a variety of 
diftind quettions, they inevitably fall into different 
opinions on lbme of them. When they are governed 
by a common paflion, their opinions, if they are lb 
to be called, will be the fame. 

Fourth. It is at lead problematical, whether the 
deciiions of this body do not, in feveral inftances, 
mifconftrue the limits prefcribed for the legiilative 
and executive departments, inftead of reducing and 
limiting them within their conftitutional places. 

Fifth. I have never underflood that the deciiions 
of the counciL on coniiitutional queftions, whether 
rightly or erroneoully formed, have had any effed 
in varying the pradice founded on legillative con- 
ftrudions. It even appears, if I miftake not, 
that in one inftance, the cotemporary legiflature 
denied the conftrudions of the council, and adually 
prevailed in the contell. 

This cenforial body, therefore, proves at the fame 
time, by its refearches, the exiitence of the difeafe 5. 
and by its example, the inefficacy of the remedy. 

This conclulion cannot be invalidated by alledg¬ 
ing that the Hate in which the experiment was made, 
was at that crifis, and had been for a long time 
before, violently heated and dilfraded by the rage 
of party. Is it to be prefumed, that at any future 
feptennial epoch, the fame date will be free from; 
parties ? Is it to be prefumed that any other Hate, 
at the fame or any other given period, will be exempt 
from them ? Such an event ought to be neither pre¬ 
fumed nor defired ^ becaufe an extindion of parties 
neceflarily implies either a univerfal alarm for the 
public fafety, or an abfolute extindion of liberty. 

Were the precaution taken of excluding from the 

affemblies eleded by the people to revife the pre¬ 
ceding 
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ceding adminiftration of the government, all perfons 
who fhould have been concerned in the government 
within the given period, the difficulties would not be 
obviated. The important talk would probably devolve 
on men, who with inferior capacities, would in other 
refpe&s be little better qualified. Although they 
might not have been perfonally concerned in the 
adminiftration, and therefore not immediately agents 
in the meafures to be examined ; they would pro¬ 
bably have been involved in the parties connected 
with thefe meafures, and have been elected under 
their aufpices. 

PUBLIUS. 

NUMBER LI. 

The fame Subject continued with the fame 
View, and concluded. 

TO what expedient then fhall we finally refort 
for maintaining in practice the neceffary par¬ 

tition of power among the feveral departments, as 
laid down in the conftitution ? The only anfvver that 
can be given is, that as all thefe exterior provi- 
lions are found to be inadequate, the defeat mull be 
fupplied, by fo contriving the interior ftru&ure of 

‘the government, as that its feveral conllituent parts 
may, by their mutual relations, be the means of 
keeping each other in their proper places. Without 
prefuming to undertake a full developement of this 
important idea, I will hazard a few general obfer- 
vations, which may perhaps place .it in a clearer 
light, and enable us to form a more correct judgment 
of the principles and flru&ure of the government 
planned by the convention. 

In order to lay a due foundation for that feparate 
and diilinft exercife of the different powers of govern¬ 
ment, which to a certain extent, is admitted on all 

l hands 
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hands to be effential to the prefervation of liberty, 
it is evident that each department fhould have a will 
of its own; and confequently* fhould be fo conftituted 
that the members of each fhould have as little agency 
as poffible in the appointment of the members of 
the others. Were this principle rigorously adhered 
to, it would require that all the appointments for 
the fupreme executive, legiflative and judiciary 
magiftracies fhould be drawn trom the fame fountain 
of authority, the people, through channels, having 
no communication whatever with one another. Per¬ 
haps fuch a plan of conftrudling the fevcral depart¬ 
ments would be lefs difficult in pra&ice than it may 
in contemplation appear. Some difficulties however, 
and fome additional expence, would attend the exe¬ 
cution of it. Some deviations therefore from the 
principle mull be admitted. In the conflitution of 
the judiciary department in particular, it might be 
inexpedient to infill rigoroufly on the principle; firfl, 
becaufe peculiar qualifications being effential in the 
members, the primary confideration ought to be to 
feledt that mode of choice, which befl fecures thefe 
qualifications ; fecondly, becaufe the permanent tenure 
by which the appointments are held in that depart¬ 
ment, mull foon deflroy all fenfe of dependence 
on the authority conferring them. 

It is equally evident that the members of each 
department fhould be as little dependent as poffible 
on thofe of the others, for the emoluments annexed 
to their offices. Were the executive magiflrate, or 
the judges, not independent of the legiflature in this 
particular, their independence in every other, would 
be merely nominal. 

But the great fecurity againfl a gradual concentra¬ 
tion of the feveral powers in the fame department, 
confifls in giving to thofe who adminifter each depart¬ 
ment, the neceffary conflitutional means, and perfo- 
nal motives, to refill encroachments of the others. 
The provifion for defence mull in this, as in all 
. • ether 
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other cafes, be made commenfurate to the danger of 
attack. Ambition muft be made to counteract ambi¬ 
tion. The intereil of the man mult be connected 
with the conftitutional rights of the place. It may 
be a reflection on human nature, that fuch devices 
Ihould be neceflary to control the abufes of govern¬ 
ment. But what is government itfelf but the greateft 
of all reflections on human nature ? If men were 
angels, no government would be neceflary. If angels 
were to govern men, neither external nor internal 
controls on government would be neceflary. In 
framing a government which is to be adminiltered 
by men over men, the great difficulty lies in this: 
You mud firft enable the government to control the 
governed ; and in the next place, oblige it to con¬ 
trol itfelf. A dependence on the people is no doubt 
the primary control on the government ; but expe¬ 
rience has taught mankind the neceflity of auxiliary 
precautions. 

This policy of fupplying by oppofite and rival 
interefls, the defeCl of better motives, might be 
traced through the whole fyftem of human affairs, 
private as well as public. We fee it particularly 
difplayed in all the fubordinate diftributions of 
power ; where the conftant aim is to divide and 
arrange the feveral offices in fuch a manner as that 
each may be a check on the other; that the private 
intereft of every individual, may be a centinel over 
the public rights. Thefe inventions of prudence 
cannot be lefs requifite in the diflribution of the 
fupreme powers of the ftate. 

But it is not poflible to give to each department an 
equal power of felf-defence. In republican govern¬ 
ment the legiflative authority neceflarily predomi¬ 
nates. The remedy for this inconveniency is, to 
divide the legiflature into different branches ; and 
to render them by different modes of election, and 
different principles of adion, as little conneded 
with each other, as the nature of their common 

fundians* 
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fun&ions, and their common dependence on the 
fociety, will admit. It may even be neceftary to 
guard again!! dangerous encroachments by ftill fur¬ 
ther precautions. As the weight of the legiflative 
authority requires that it fhould be thus divided, 
the weaknefs of the executive may require, on the 
other hand, that it fhould be fortified. An abfolute 
negative, on the legifiature, appears at fir!! view to 
be the natural defence with which the executive 
magiftrate Ihould be armed. But perhaps it would 
be neither altogether fafe, nor alone fufiicient. On 
ordinary occafions, it might not be exerted with the 
requifite firmnefs ; and on extraordinary occafions, 
it might be perfidioufly abufed. May not this defeft 
of an abfolute negative be fupplied by feme qualified 
connexion between this weaker department, and 
the weaker branch of the llronger department, by 
which the latter may be led to fupport the conllitu- 
tional rights of the former, without being too much 
detached from the rights of ics own department ? 

If the principles on which thefe obfervations are 
founded be juft, as 1 perfuade rnyfelf they are, and 
they be applied as a criterion to the feveral ftate 
conftitutions, and to the federal conftitution, it will 
be found, that if the latter does not perfectly corref- 
pond with them, the former are infinitely lefs able 
to bear fuch a teft. 

There are moreover two confiderations particu¬ 
larly applicable to the federal fyftem of America, 
which place that fyftem in a very interefting point 
of view. 

Firji. In a fingle republic, all the power furren- 
dered by the people, is fubmitted to the adminiftra- 
tion of a fingle government ; and the ufurpations arc 
guarded again!! by a divifion of the government into 
diftind! and feparate departments. In the compound 
republic of America, the power furrendered by the 
people, is fir!! divided between two diftindt govern¬ 
ments, and then the portion allotted to each, 

fubdivided 
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fubdivided among diftind and feoarate departments. 
Hence a double fecurity arifes to the rights of the 
people. The different governments will control each 
other; at the fame time that each will be controled 
by itfelf. 

Second. It is of great importance in a republic, not 
only to guard the fociety againft the oppreffion of its 

. rulers ; but to guard one part of the fociety again!! 
* the injuftice of the other part. Different interefts 

neceffarily exift in different claffes of citizens. If a 
majority be united by a common interell, the rights 

} of the minority will be infecure. There are but two 
' methods of providing againft this evil: The one by 

creating a will in the community independent of the 
majority, that is, of the fociety itfelf; the other by 
comprehending in the fociety fo many feparate deferip- 
tions of citizens, as will render an unjuft combination 
of a majority of the whole very improbable, if not 
impradicable. The firft method prevails in all 
governments poffeffing an hereditary or felf appointed 
authority. This at beft is but'a precarious fecurity ; 
becaufe a power independent of the fociety may a3 
well efpoufe the unjuft views of the major, as the 
rightful interefts of the minor party, and may poftibly 
be turned againft both parties. The fecond method 
will be exemplified in the federal republic of the 
United States. Whilft all authority in it will be 
derived from, and dependent on the fociety, the 
fociety itfelf will be broken into fo many parts, 
interefts and dalles of citizens, that the rights of 
individuals or of the minority, will be in little danger 
from interefted combinations of the majority. In a 
free government, the fecurity for civil rights muft be 
the fame as that for religious rights. It confifts in 
the one cafe in the multiplicity of interefts, and in the 

N other, in the multiplicity of feds. The degree of 
fecurity in both cafes will depend on the number of 
interefts and feds ; and this may be paefumed to 
depend on the extent of c ountry and number of people 

( comprehended 
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'Cemprehended under the fame government. This 
view of the fubjed mult particularly recommend a 
proper federal fydem to all the fmcere and confiderate 
friends of republican government : Since it fhews 
that in exad proportion as the territory of the union 
may be formed into more circumfcribed confederacies 
or dates, oppreflive combinations of a majority will 
be facilitated, the bell fecerity under the republican 
form, for the rights of every clafs of citizens* will 
be diminilhed ; and confequently, the liability and 
independence of fome member of the government, 
the only other fecurity mud be proportionally 
increafed. Juftice is the end of government. It is the 
end of civil fociety. It ever has been, and ever will 
be purfued, until it be obtained, or until liberty be 
lod in the purfuit. In a fociety under- the forms of 
which the dronger fadion can readily unite and 
opprefs the weaker, anarchy may as truly be faid to 
reign, as in a date of nature where the weaker indi¬ 
vidual is not fecured againd the violence of the 
llronger : And as in the latter date even the dronger 
individuals are prompted by the uncertainty of their 
condition, to fubmit to a government which may 
proted the weak as well as themfelves : So in the 
former date, will the more powerful factions or parties 
be gradually induced by a like motive, to wilh for a 
government which will proted all parties, the weaker 
as well as the more powerful. It can be little doubted, 
that if the date of Rhode-Ifland was feparated from 
the confederacy, and left to itlelf, the infecurity of 
rights under the popular form of government within 
fuch narrow limits, would be difplayed by fuch rei¬ 
terated oppredions of fadious majorities, that fome 
power altogether independent of the people would 
foon be called for by the voice of the \ery fadions 
whofe mifrule had proved the neceffity of it. In the 
extended republic of the United States, and among 
the great variety of intereds, parties and feds which 
It embraces, a coalition of a majority of the whole 

L' fociety 
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fociety could feldom take place upon arty other prhu 
cl pies than thofe of juftice and the general good: Whilil 
'there being thus lefs danger to a minor from the will 
of the major party, there muft be lefs pretext alfoj 
to provide for the fecurity of the former, by intro-* 

•ducing into the government a will not dependent on 
'-the latter; or in other words, a will independent of 
the fociety itfelf. 4t is no lefs certain than it is 
'important, notwithilanding the contrary opinions 
which have been entertained, that the larger the 
fociety, provided it lie within a practicable fphere* 
the more duly capable it will be of felf government. 
And happily for the republican caij'e, the pr add cable 
fphere may be carried to a very great extent, 
by a judicious modification and mixture ef the 

federal principle. 
PUBLIUS. 

N U M B E R LII.' 

Concerning the Houfe of Representatives*, 
with a View to the Qualifications of the 
Electors and elected, and the Time of 
Service of the Members* 

FlROM the more general enquiries purfued in the 
four laft papers, I pafs on to a more particular 

•examination of the feveral parts of the government. 
I fhall begin with the houfe of reprefentatives. 

The -firIt view to be taken of this part of the 
government, relates to the qualifications of the elec¬ 
tors and the elected. Thofe of the former are to be 
the fame with thofe of the eledtors of the mod 

■numerous branch of the ftate Iegiflatures. The defi¬ 
nition of the right of fufFrage is very juftly regarded 
as a fundamental article qf republican government. 
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It was incumbent on the convention, therefore, to 
define and edablifh this right in the conftitution. ■ 
To have left it open for the occafiOnal regulation of 
the congrefs, would have been improper for the 
reafon jail mentioned. • To have fubmitted it to the 
legillative difcretion of the dates; would have been 
improper for the fame reafon ; and for the additional 
reafon, that it would have rendered too dependent 
on the date governments, that branch of the federal 
government, which ought to be dependent on the 
people alone.' To have reduced the different quali¬ 
fications in the different dates to one uniform rule, 
would probably, have been as diffatis factory to fome 
of the dates, as it would have been difficult to the 
convention. The provifion made by the convention 
appears therefore, to be the bed that lay within their 
option. It mud be fatisfa&ory to every date ; be- 
caufe it is conformable to the ffandard already 
edablifhed,- or which may be edablifhed by the date 
itfelf. It will befafeto the United States’^ becaufe, 
being fixed by the date'coaftitutions, it is not alter¬ 
able by the date governments, and it cafinot be 
feared that the people of the dates will alter this 
part of their conditutions, in fuch a manner as to 
abridge the rights fecured to them by the federal 
conditution;- 

The qualifications -of the eledled being lefs care-- 
fully and properly defined by the date conilitiitions* 
and being at the fame time more fufceptible of uni¬ 
formity, have been very properly confidered and- 
regulated by the convention. A reprefentative of' 
the United States mud be of the age of twenty-five 
years j mud have been feven years a citizen ©f the 
United States ;; mud at the time of his election, be 
an inhabitant of the date he is to reprefent, and 
during the time of his fervice mud be in no office 
under the United States. Under thefe reafonable 
limitations, the door of this part of the federal" 
government is open to merit of every deferiptiou, 

L 2 ■ ' whether 
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. whether native or adoptive, whether young or old, 
and without regard to poverty or wealth, or to any 
particular profeftion of religious faith. 

The term for which the reprefentatives are to be 
defied, falls under a fecondvievv which may be taken 
of this branch. In order to decide on the propriety 
of this article, two quefeions mull be conlidered 
fir ft, whether biennial eledions will, in this cafe, be 
fafe ; fecondly,. whether they be neceftary or ufeful. 

Fir ft. As it is eftential to liberty, that the govern¬ 
ment in general fhould have a common intereft with 
the people ; fo it is particularly eftential that the 
branch of it under conftderation fhould have an 
immediate dependence on, and an intimate fympa,- 
thy with the people. Frequent eledions are unquef- 
tionably the only policy by which this dependence 
and fympathy can be eftedually fecured. But what 
particular decree of frequency may be abfolutely 
neceftary for the purpofe, does not appear to be fuf- 
ceptible of any precife calculation: And muft depend 
on a variety of circumftances with which it may be 
conneded. Let us confek experience, the guide 
that ought always to be followed, whenever it can 
be found. 

The fcheme of reprefentation, as a fubftitute for 
a meeting of the citizens in perfon, being at mod but 
very imperfedly known to antient polity; it is in 
more modern times only, that we are to exped inftruc- 
tive examples. And even here, in order to avoid 
a refearch too vague and diffufive, it will be proper 
to confine ourfelves to the few examples which are 
beft known, and which bear the greateft analogy 
to our particular cafe. The firft to which this cha- 
rader ought to be applied, is the houfe of commons 
in Great-Britain. The hiftory of this branch of the 
Englifti conftitution, anterior to the date of Magna 

, Charta, is too obfeure to yield inftrudion. The very 
cxiftence of it has been made a queftion among poli¬ 
tical antiquaries. The earliefi: records, of fubfequent 

data 
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date prove, that parliaments were to ft only, every 
year; not that they were to be defied every year. 
And even thefe annual feflions were left fo much 
at the difcretion of the monarch, that under various 
pretexts, very, long and dangerous intermiflions were 
often contrived by royal ambition. To remedy this 
grievance, it was provided by a llatute in the reign 
of Charles lid. that the intermiflions, Ihould not be 
protraded beyond a period of three years. On the 
acceflion of William Illd, when a revolution took 
place in the government, the fubjed was dill more 
ferioufly refumed, and it was declared to be among 
the fundamental rights of the people, that parliaments 
ought to be held frequently. By another ftatute which 
palfed a few years later in the fame reign, the term 
*e frequently” which had alluded to the triennial 
period fettled in the time of Charles lid. is reduced 
to a precife meaning, it being exprefsly enabled that 
a new parliament fhall be called within three years 
after the determination of the former. The lad 
change from three to feven years is well known to 
have been introduced pretty early in the prefent 
century, under an alarm for the Hanoverian fucceflion. 
From thefe fads it appears, that the greateft fre¬ 
quency of elections which has been deemed necefiary 
in that kingdom, for binding the reprefentatives to 
their contiituents, does not exceed a triennial return 
of them. And if we may argue from the degree of 
liberty retained even under feptennial elections, and 
all the other vicious ingredients in the parliamentary 
conflitution, we cannot doubt that a reduction 
of the period from feven to three years, with the 
other neceflary reforms, would lo far extend the 
influence of the people over their reprefentatives 
as to fatisfy us, that biennial eledions under the 
federal fyftem, ^cannot poflibly : be dangerous to 
the requifite deqendence of the houfe of reprefen¬ 
tatives on their condiments. 

Eledions 
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Ele&ions in Ireland, till of late, were regulated 
entirely by the dilcretion of-the crown, and were 
feldom repeated except on the acceffiori of a new 
prince, or fome other contingent event. The parlia¬ 
ment which commenced with George lid. was conti¬ 
nued throughout his whole reign, a period of about 
thirty-five years. The only dependence of the repre- 
fentatives on the people, confifted in the right of the 
latter to fupply occasional vacancies, byahe ele&iort 
of new members^ and in the chance of fome* event 
which might produce a general new - ele&ion. The 
ability alfo of the Iri fir parliament to maintain the 
rights of their confiituents, fo far as the difpofition 
might exifi, was extremely fhackled by the control 
of the crown over the fubjefts of their deliberation. 
Of late thefe fhackles, if I mifiake not, have been 
broken ; and o&ennial parliaments have - befides- 
been eftabliihed. What effect may be produced by 
this partial reform, mu-ft be left to further expe¬ 
rience. The example of Ireland, from this view of 
it, can throw but little light on the fubjcft. As far-' 
as we can draw any conclufion from it, it mull be, 
that if the people of that country have been able,, 
under all thefe difadvantages,- to retain any liberty 
whatever, the advantage of biennial elections would 
fecure to them every degree of liberty which might: 
depend On a due connexion between their reprefen- 
tatives and themfelves. ' 

Let us bring our enquiries nearer home. The • 
example of thefe Hates when Britiih colonies, claims - 
particular attention ; at the fame time that it is fo - 
well known, as to require little to be faid on it. 
The principle of reprefentation, in one branch of the 
legiflature at leak, was eilablifhed in all of them. 
But the periods of election were different?. They 
varied from one to feven years. Have we any reafon 
to infer from the fpirit and condud of the reprefenta- 
tives of the people, prior to the revolution, thac 
biennial elections would have been dangerous to the 

public 



■public liberties ? The fpirit which every where dis¬ 
played itfelf at the commencement of the druggie 5.; 
and which vanquifhed the obftacles to independence, 
is the bell of proofs that a fufficient portion of liberty 
had been every where enjoyed to infpire both a 
fenfe of its worth, and a zeal for its proper enlarge¬ 
ment. This remark holds good as well with regard 
to the then colonies*, whofe ele&ions were lead: 
frequent, as to thofe* whofe ' elections were mod 
frequent. Virginia was the colony which dood fird - 
in refilling the parliamentary ufurpations of Great- 
Britain ; it was the fird alio in efpoufing by public • 
a&, the refolution'of: independence. In Virginia,, 
neverthelefs, if I have, not been mifinformed, elec¬ 
tions under the former government were feptennial, 
'This particular example is brought into view, not as 
a proof of any peculiar merit, for the priority in thofe ' 
indances, was probably accidental ; and dill lefs of ' 
any advantage in Jeftennial e\e£tions, for when com¬ 
pared with a greater frequency they are inadmifiible 5 ., 
but merely as a proof, and I conceive it to be a very- 
fubfiantial proof, that the liberties of the people caa^ 
be in no danger from biennial elections.. 

The conclufipn refulting from thefe examples will 2 
be not a- little drengthened by recollecting three cir- 
cumdances. The fird is, that the federal legifiature 
will podefs a part only of that fupreme legifiative :* 
authority which is veded completely in the Britifh 
parliament,. and which, with a few exceptions, was 
exercifed by the colonial afiemblies and the Irifil 
legifiature. It is a received and well founded maxim, 
that, where no other circumftances affedl the cafe, 
the greater the power is, the fliorter ought to be its 
duration ; and ccnverfely, the fmaller the power, 
the more fafely may its duration be protracted. 
In the fecond place, it has, on another occa- 
iion, been fhewn that the federal legifiature will 

• not only be redrained by its dependence on the 
people, as other legidative bodies are 3 but that it 

will 
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will be moreover watched and controled by the fever- 
ral collateral legiflatures, which other legiflative 
bodies are not. And in the third place, no compa- 
rifon can be made between the means that will be 
poflefled by the more permanent branches of the 
federal government for feducing, if they fhould be 
difpoled to feduce, the houfe of reprefentatives from 
their duty to the people ; and the means of influence 
over the popular branch, poflefled by the other 
branches of the governments above cited. With lefs 
power therefore to abufe, the federal reprefentatives 
can be lefs tempted on one fide, and will be doubly 
watched on the other. 

PUBLIUS. 

NUMBER LIII. 

3"he fame Subject continued, with a View 
the Term of Service of the Members. 

1 SHALL here perhaps be reminded of a current 
obfervation, tf that where annual elections end, 

“ tyranny begins.” If it be true, as has often been 
remarked, that fayings which become proverbial, 
are generally founded in reafon, it is not lefs true 
that when once eflablilhed, they are often applied to 
cafes to which the reafon of them does not extend. I 
need not look for a proof beyond the cafe before us. 
What is the reafon on which this proverbial obferva¬ 
tion is founded ? No man will fubjedl himfelf to the 
ridicule of pretending that any natural connexion 
fubfifts between the fun or the feafons, and the period 
within which human virtue can bear the temptations 
of power. Happily for mankind, liberty is not in 
this refpefl confined to any Angle point of time ; but 
lies within extremes, which afford fufficient latitude 
for all the variations which may be required by the 

various 
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various fituations and circumftances of civil fociety. 
The ele&ion of magidrates might be, if it were 
found expedient, as in fome inftances it actually has 
been, daily, weekly, or monthly, as well as annual ; 
and if circumliances may require a deviation from 
the rule on one fide, why not alio on the other fide. 
Turning our attention to the periods edablifhed 
among ourfelves, for the ele&ion of the moll nume¬ 
rous branches of the Hate legidatures, we find them 
by no means coinciding any more in this inflance, 
than in the elections of other civil magidrates. In 
Conne&icut and Rhode-Ifland, the periods are half- 
yearly. In the other fiates. South-Carolina excepted, 
they are annual. In South-Carolina, they are bien¬ 
nial ; as is propofed in the federal government. 
Here is a difference, as four to one, between ^he 
longed and the fhorted periods ; and yet it wbulqj 
be not eafy tofhewthat Connecticut or Rhode-Ifland" 
is better governed, or enjoys a greater fhare of rati¬ 
onal liberty than South-Carolina ; or that either 
the one or the other of thefe dates are didinguiftied 
in thefe refpe&s, and by thefe caufes, from the dates 
vvhofe elections are different from both'. 

In feai ching for the grounds of this doCtrine, I can 
difcover but one, and that is wholly inapplicable to 
our cafe. The important didindion fo well under- 
dood in America between a conllitution edablifhed by 
the people, and unalterable by the government ; and 
a law edablifiied by the government, and alterable by 
the government, feems to have been little underdood 
and lefs obferved in any other country. Wherever 
the fupreme power of legiflation has redded, has been 
fuppoled to refide alfo, a full power to change the form 
of the government. Even in Great Britain, where the 
principles of political and civil liberty have been mod 
difcudbd, and where we hear mod of the rights of the 
conditution, it is maintained that the authority of the 
parliament is tranfcendent and uncontrolable, as well 
with regard to the conditution, as the ordinary objects 



THE FEDERALIST. 

of legiflative provifion, They have accordingly, irt 
feveral inftances, aftually changed, by legiflative a&sr 
fome of the moft fundamental articles of the govern¬ 
ment. They have in particular, on feveral occafions, 
changed the period of eledlion ; and on the laft occa- 
fion, not only introduced feptennial, in place of tri¬ 
ennial elections ; but by the fame adl continued them- 
felves in place four years beyond the term for which 
they were elected by the people. An attention to 
thefe dangerous practices has produced a very natural 
alarm in the votaries of free government, of which 
frequency of elections is the corner ftone ; and has led 
them to leek for fome fecurity to liberty againft the 
danger to which it is expofed. Where no conftitu- 
tion paramount to the government, either exifted or 
could be obtained, no conflitutional fecurity iimilar 
to that eftablifhed in the United States, was to be 
attempted. Some ef.her fecurity- therefore was to be 
fought for ; and what better fecurity would the cafe 
admit, than that of fele&ing and appealing to fome 
fimple and familiar portion of time, as a ftandard for 
meafuring the danger of innovations, for fixing the 
national fentimenti, and for uniting the patriotic 
exertions. The moft Ample and familiar portion of 
time, applicable to the fubjed, was -that of a year % 
and hence the-dodlrine has been inculcated by a 
laudable zeal to erefl fome barrier againft the gradual 
innovations of an unlimited government, that the 
advance towards tyranny was to be calculated by the 
diftance of departure from the fixed point of annual 
elections. But what neceffity can there be of apply¬ 
ing this expedient to a government, limited as the 
federal government will be, by the authority of a 
paramount conftitution. ? Or who will pretend that the 
liberties of the people of America will not be more 
fecure under biennial elections, unalterably fixed by 
fuch a conftitution, than thofe of any other nation 
would be,,where elections were annual or even more 

frequent*. 
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frequent* but fubjeft to alterations by the ordinary 
power of the government,? 

The fecond queftion Hated is, whether biennial 
eledtions be neceffary or ufeful ? The propriety of 
anfwering this queilion in the affirmative will appear 
from feveral very obvious confiderations. 

No man can be a competent legiflator who does 
Hot add to an upright intention and a found judg¬ 
ment, a certain degree of knowledge of the fubjedls 
on which he is to legiHate. A part of this know¬ 
ledge may be acquired by means of information 
Which lie within the compafs of men in private as 
•well as public Hations, Another part can only be 
attained, or at lead thoroughly attained, by adual 
experience in the flation which requires the ufe of it. 
The period of fervice ought therefore in all fuch cafes 
to bear feme proportion to the extent of practical 
knowledge, requifite to the due performance of the 
fervice. The period of legifiative fervice efiahlifhed 
in moll of the Hates for the more numerous branch is* 
as we have feen, one year. The quefiion then may 
be put into this Ample form- 5 does the period of two 
years bear no greater proportion to the knowledge 
requifite for federal legiflation, than one year does to 
the knowledge requifite for Hate legiflation? The 
very ftatement of the queflion in this form, fuggefis 
the anfvver that ought to be given to it. 

In a Angle Hate, the requifite knowledge relates to 
the exifiing laws which are uniform throughout the 
•Hate, and with which all the citizens are more or 
lefs converfant; and to the general -affairs of the 
Hate, which lie within a fmatl compafs, are not very 
diverlified and occupy much of the attention and 
converfation of every clafs of people. The great 
theatre of the United States prefents a very different 
feene. The laws are fo far from being uniform, 
that they vary in every Hate ; whillj; the public affairs 
of the union are fpread throughout a very extenflve 
region, and are extremely diverfified by the local 

.affairs 
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affairs conneded with them, and can with difficulty' 
be corredly learnt in any other place, than in the 
central councils, to which a knowledge of them will 
be brought by the reprefentatives of every part of the 
empire. Yet fome knowledge of the affairs, and 
even of the laws of all the Hates, ought to be poffeffed 
by the members from each of the Hates. How can 
foreign trade be properly regulated by uniform laws, 
without fome acquaintance with the commerce ; the 
ports, the ulages, and the regulations of the different 
Hates ? How can the trade between the different 
Hates be duly regulated without fome knowledge of 
their relative fituations in thefe and other points ? 
How can taxes be judiciouHy impofed, and effedually 
colleded, if they be not accommodated to the dif¬ 
ferent laws and local circumHances relating to thefe 
objeds in the different Hates ? How can uniform 
regulations for the militia be duly provided without a 
fimilar knowledge of fome internal circumHances by 
which the Hates are ditlinguiffied from each other ? 
Thefe are the principal objects of federal legiflation, 
and fuggeH moH forceably, the extenfive information 
which the reprefentatives ought to acquire. The 
other inferior objeds will require a proportional 
degree of information with regard to them. 

It is true that all thefe difficulties will by degrees 
be very much diminifhed. The moH laborious talk will 
be the proper inauguration of the government, and 
the primeval formation of a federal code. Improve¬ 
ments on the firft draught will every year become 
both eafier and fewer. Pail tranfadions of the govern¬ 
ment will be a ready and accurate fource of infor¬ 
mation to new members. The affairs of the union 
will become more and more objeds of curiofity and 
convcrfation among the citizens at large. And the 
increafed intercourfe among thofe of different Hates 
will contribute not a little to diffufe a mutual know¬ 
ledge of their affairs, as this again will contribute to 
a general affimilation of their manners and laws. 

But 
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But with all thefe abatements the bufinefs of federal 
legiflation mult continue fo far to exceed both in no¬ 
velty and difficulty the legillative bufinefs of a fingle 
(late, as to juftify the longer period of fervice affigaed 
to thofe who are to tranfad it. 

A branch of knowledge which belongs to the ac¬ 
quirements of a federal reprefentative, and which has 
not been mentioned, is that of foreign affairs. In 
regulating our own commerce, he ought to be not 
-only acquainted with the treaties between the United 
States and other nations, but alfo with the commercial 
policy and laws of other nations. He ought not be 
altogether ignorant of the law of nations, for that as 
far it is a proper objed of municipal legiflation is 
fubmitted to the federal government. And although 
the houfe of reprefentatives is not immediately to 
participate in foreign negociations and arrangements, 
yet from the necelfary connedion between the feveral 
branches of public affairs, thofe particular branches 
will frequently deferve attention in the ordinary courfe 
of legiflation, and will fometimes demand particular 
legillative fandion and co-operation. Some portion 
of this knowledge may no doubt be acquired in a 
man’s clofet; but fome of it alfo can only be derived 
from the public fources of information ; and all of it 
will be acquired to bell effed by a pradical attention 
to the fubjed during the period of adual fervice in 
the legillature. 

There are other confiderations of lefs importance 
perhaps, but which are not unworthy of notice. The 
diftance which many of the reprefent-atives will be 
obliged to travel, and the arrangements rendered ne- 
celfary by that circumffance, might be much more 
ferious objedions with fit men to this fervice if limited 
to a fingle year, than if extended to two years. No 
argument can be drawn on this fubjed from the cafe 
of the delegates to the exiiting congrefs. They are 
eleded annually it is true; but their re-eledion is 

M confidered 



134 THE FEDERALIST. 

confidered by the legiflative affemblies almod as a 
matter of courfe. The eledtion of the reprefentatives 
by the people would not be governed by the fame 
principle. 

A few of the members, as happens in all fuch 
affemblies, will pofiefs fuperior talents ; will, by fre¬ 
quent re-eledlions, become members of longstanding ; 
will be thoroughly mailers of the public bul^efs; thad 
perhaps not unwilling to avail themfelves of-thofe 
advantages. The greater the proportion of new 
members, and the lefs the information of the bulk of 
the members, the more apt will they be to fall into 
the fnares that may be laid for them. This remark 
is no lefs applicable to the relation which will fubfift 
between the houfe of reprefentatives and the fenate. 

It is an inconvenience mingled with the advan¬ 
tages of our frequent elections, even in fingle dates, 
where they are large and hold but one legiflative 
feffion in the year, that fpurious elections cannot be 
iiwefligated and annulled in time for the decifion to 
have its due efrcdl. If a return can be obtained, no 
matter by what unlawful means, the irregular member, 
who takes his feat of courfe, is fure of holding it a 
fufficient time to anlVver his purpofes. Hence a very 
pernicious encouragement is given to the ufe of un¬ 
lawful means for obtaining irregular returns. Were 
elections for the federal legiflature to be annual, this 
pradlice might become a very ferious abufe, particu¬ 
larly in the more diflant dates. Each houfe is, as it 
necedarily mud be, the judge of the elections, quali- j 
locations and returns of its members, and whatever 
improvements may be fuggeded by experience for |! 
Amplifying and accelerating the procels in disputed 
cafes, fo great a portion of a year would unavoid¬ 
ably elapfe, before an illegitimate member could be 
difpoflVfled of his feat, that the profpedt of fuch an 
event would be little check to unfair and illicit means 
of obtaining a feat. 

All 
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All thefe confideratlons taken together warrant us 
in affirming that-biennial elections will be* as ufeful 
to thtf'affairs of the public, as we have Teen that they 
will be jfafe to the liberties of the people. 

PUBLIUS. 

NUMBER LIV. 

'The^fame Subject continued with a View to 
the Ratio of Reprefentation. 

THE next view which 1 fhall take of the 
houfe of reprefentatives, relates to the appor¬ 

tionment of its members to the feveral Hates, 
which is to be determined by the fame rule with 
til31 of direCt taxes. 

It is not contended that the number of people in 
each Hate ought not to be the Handard for regulating 
the proportion of thofe who are to reprefent the people 
of each Hate. The eHabliHiment of the fame /rule 
for the apportionment of taxes, will probably be as 
little conteft’ed ; though the rule itfelf in this cafe, is 
by no means founded on the fame principle. In the 
former cafe, the rule is underftood to refer to the per- 
fonal rights of the people, with which it has a natural 
and univcrfal connection. In the latter, it has refer¬ 
ence to the proportion of wealth, of which it is in no 
cafe a precile meafure, and in ordinary cafes, a very 
unfit one. But notwiihfianding the imperfeCtion 
of the rule as applied to the relative wealth and 
contributions of the Hates, it is evidently the lealt 
exceptionable among the practicable rules ; and 
had too recently obtained the general fanCtion of 
America, not to have found a ready preference with 
the convention. 

All this is admitted, it will perhaps be faid : But 
does it follow from an admiffion of numbers for the 
meafure of reprefentation, or of Haves combined with 

M 2 free 
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free citizens, as a ratio of taxation, that {laves ought 
to be included in the numerical rule of reprefentation f 
Slaves are conhdered as property, not as perfons. 
They ought therefore to be comprehended in ehi- 
mates of taxation which are founded on property, and 
to be excluded from reprefentation which is regulated 
by a cenfus of perfons. This is the obje&ion, as I 
underhand it, hated in its full force. I Ihall be- 
equally candid in hating the realbning which may btf 
offered on the oppofite fide. 

We fubfcribe to the do&rine, might one of our 
fouthern brethren obferve, that reprefentation relates 
more immediately to perfons, and taxation more 
immediately to property, and we join in the appli¬ 
cation of this dihin&ion to the cafe ofour haves. But 
we muh deny the faCt that haves are conhdered merely 
as property, and in no refpeCt whatever as perfons. 
The true hate of the cafe is, that they partake of both, 
thefe qualities; being conhdered^by our laws, in fomt. 
refpe&s, as perfons, and in other refpe&s, as pro¬ 
perty. In being compelled to labor not for himfelf* 
but for a maher; in being vendible by one maher ta 
another maher; and in being fubjeft at all times to 
be rehrained in his liberty, and chahifed in his body,, 
by the capricious will of another, the have may- 
appear to be degraded from the human rank, and 
claffed with thofe irrational animals, which fall under 
the legal denomination of property. In being pro¬ 
tected on the other hand in his life and in his limbs* 
againh the violence of all others, even the maher of 
his labour and his liberty ; and in being punilhable 
himfelf for all violence committed againh others; the 
have is no lefs evidently regarded by the law as a 
member of the fociety ; not as a part of the irrational 
creation ; as a moral perfon, not as a mere article of 
property. The federal conhitution therefore, decides 
with great propriety on the cafe of our haves, when 
it views them in the mixt charaCler of perfons and of 
property. This is in fa£t their true chara&er. It is 
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the chara&er beftowed on them by the laws under 
which they live ; and it will not be denied that thefe 
are the proper criterion ; becaufe it is only under the 
pretext that the laws have transformed the negroes 
into fubje&s of property, that a place is difputed 
them in the computation of numbers; and it is 
admitted that if the laws were to redore the rights 
which have been taken away, the negroes could no 
longer be refufed an equal {hare of reprefentation 
with the other inhabitants. 

This queftion may be placed in another light. It 
is agreed on all Tides, that numbers are the bed fcale 
of wealth and taxation, as they are the only proper 
fcale of reprefention. Would the Convention have 
been impartial or confident, if they had rejefled the 
Haves from the lid of inhabitants when the diares of 
reprefentation were to be calculated ; and inferted 
them on the lids when the tarift' of contributions was 
to be adjuded ? Could it be reafonably expected that 
the fouthern dates would concur in a fydem which 
confidered their daves in fome degree as men, when 
burdens were to be impofed, but refufed to confider 
them in the fame light when advantages were to be 
conferred ? Might not fome furprize alfo be expref- 
fed that thofe who reproach the fouthern dates with 
the barbarous policy of confidering as property, a 
part of their human brethren, fhould themfelves 
contend that the government to which all the dates 
are to be parties, ought to confider this unfortunate 
race more compleatly in the unnatural light of pro¬ 
perty, than the very laws of which they complain 1 

It may be replied perhaps that daves are not 
included in the edimate of reprefentatives in any of 
the dates pofieffing them. They neither vote them¬ 
felves, nor increafe the votes of their maders. Upon 
what principle then ought they to be taken into the 
federal edimate of reprefentation ? In rejeding them 
altogether, the conditution would in this refptd, 

M 3 have 
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have followed the very laws which have been 
appealed to, as the proper guide. 

This objection is repelled by a fingle obfervation* 
It is a fundamental principle of the proposed confu¬ 
tation, that as the aggregate number of reprefenta- 
tives allotted to the ieveral Hates is to be determined; 
by a federal rule founded on the aggregate number 
of inhabitants, fo the right of choofing this allotted 
number in each Hate is to be exercifed by fuch part 
of the inhabitants, as the Hate itfelf may defignate- 
The qualifications on which the right of fuffirage. 
depend, are not perhaps the fame in. any two Hates- 
In fome of the Hates the difference is very material- 
In every Hate a certain proportion of inhabitants are 
deprived of this right by the conHitution of the Hate* 
who will be included in the cenfus by which the 
federal conHitution apportions the reprefentatives- 
In this point of view, the fouthern Hates might 
retort the complaint, by infining, that the principle 
laid down by the convention required that no regard 
ihould be had to the policy of particular Hates towards 
their own inhabitants ; and confequently, that the 
Haves as inhabitants fhould have been admitted into* 
the cenfus occording to their full number, in like- 
manner with other inhabitants, who by the policy of 
other Hates, are not admitted to all the rights of 
citizens. A rigorous adherence however, to this 
principle, is waved by thofe who would be gainers 
by it. All that they afk is, that equal moderation 
be fhewn on the other fide. Let the cafe of the flaves 
be confidered, as it is in truth a peculiar one. Let 
the compromifing expedient of the conHitution be 
mutually adopted, which regards them as inhabitants, 
but as debafed by fervitude below the equal level of 
free inhabitants, which regards the fia<ve as diyeHed 
of two fifths cf the man. 

After all, may not another ground be taken on 
which this article of the conHitution will admit of a. 
Hill more ready defence? We have hitherto pro¬ 

ceeded 
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ceeded on the idea that reprefentation related to 
perfons only, and not at all to property. But is it 
a juft idea? Government is inftituted no lefs for pro¬ 
tection of the property, than of the perfons of indi¬ 
viduals. The one as well as the other, therefore, 
may be conlidered as reprefented by thofe who are 
charged with the government. Upon thi^principle 
it is, that in feveral of the ftates, and particularly in 
the ftate of New-York, one branch of the govern¬ 
ment is intended more efpecially to be the guardian 
of property, and is accordingly elefted by that part 
of the fociety which is molt intereftcd in this cbjedt 
of government. In the federal conliitution this 
policy does not prevail. The rights of property are 
committed into the fame hands with the perfonal 
rights. Some attention ought therefore to be paid 
to property in the choice of thofe hands. 

For another reafon the votes allowed in the federal 
legiftature to the people of each ftate, ought to bear 
fome proportion to the comparitive wealth of the 
ftates. States have not, like individuals, an influ- 

Y ence over each other arifing from fuperior advantages 
of fortune. Jf the law allows an opulent citizen but 

' a Angle vote in the choice of his reprefentative, 
the refpedt and confequence which he derives from, 
his fortunate fttuation, very frequently guide the 
votes of others to the objects of his choice ; and 
through this imperceptible channel the rights of 
property are conveyed into the public repiefentation, 
A ftate poflefles no fuch influence over other ftates. 
It is not probable that the richeft ftate in the confe¬ 
deracy will €ver influence the choice of a Angle 
reprefentative in any other ftate. Nor will the 
reprefentatives of the larger and richer ftates, 

* pofl'efs any other advantage in the federal legifla- 
ture over the reprefentatives of other ftates, than 
what may refult from their fuperior number alone j 
as far therefore as their fuperior wealth and weight 
may juftly entitle them to any advantage, it ought 

to 
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to be fecured to them by a fuperior lhare of reprc- 
fentation. The new conftitution is in this refpedt 
materially different from the exifting confederation, 
as well as from that of the United Netherlands, and 
other fimilar confederacies. In each of the latter, 
the efficacy of the federal refolutions depends on the 
fubfequent and voluntary refolutions of the hates 
compofing the union. Hence the hates, though 
pofl'e fling an equal vote in the public councils, have 
an unequal influence, correfponding with the un¬ 
equal importance of thefe fubfequent and voluntary 
refolutions. Under the propofed conhitution, the 
federal a&s will take effeft without the neceffary 
intervention of the individual hates. They will 
depend merely on the majority of votes in the federal 
iegiflature, and coniequently each vote, whether 
proceeding from a larger or fmaller hate, or a hate 
more or lefs wealthy or powerful, will have an equal 
weight and efficacy ; in the fame manner as the 
votes individually given in a hate Iegiflature, by 
the reprefentatives of unequal counties or other 
dihrias, have each a precife equality of value and 
effea; or if there be any difference in the cafe, it 
proceeds from the difference in the perfonal charac¬ 
ter of the individual reprefentative, rather than 
from any regard to the extent of the diltridt from 

which he comes. 
Such is the reafoning which an advocate for the 

fouthern interehs might employ on this fubjedt : 
And although it may appear to be a little drained 
in fome points, yet on the whole, I mull confefs, 
that it fully reconciles me to the fcale of reprefenta- 
tion, which the convention have eitablilhed. 

In one refpedl the eflablifhment of a common mea- 
fure for reprefentation and taxation will have a very 
falutary effedt. As the accuracy of the cenfus to be 
obtained by the congrefs, will neceffarily depend in 
a confiderable degree on the difpofition, if not the 
co-operation of the ftates, it- is of great importance 
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that the dates fhould feel as little bias as poflible to 
fweil or to reduce the amount of their numbers. 
Were their fhare of reprefentation alone to be 
governed by this rule, they would have an intereft 
in exaggerating their inhabitants. Were the rule 
to decide their {hare of taxation alone, a contrary 
temptation would prevail. By extending the rule 
to both obje&s, the dates will have oppofite intereds, 
which will control and ballance each other ; and 
produce the requifite impartiality. 

PUBLIUS. 

NUMBER LV. 

The fame Subjcd continued in Relation to 
the total Number of the Body. 

HE number of which the houfe of reprefen- 
tatives is to confid, forms another, and a 

very intereding point of view under which this 
branch of the federal legiflature may be contem¬ 
plated. Scarce any article indeed in the whole con- 
ditution feems to be rendered more worthy of atten¬ 
tion, by the weight of chara&er and the apparent 
force of argument, with which it has been afiailed. 
The charges exhibited againd it are, fird, that fo 
fmall a number of reprefentatives will be an unfafe 
depofitary of the public intereds ; fecondly, that 
they will not poflefs a proper knowledge of the local 
circumdances of their numerous condituents ; thirdly, 
that they will be taken from that clafs of citizens 
which will fympathife lead with the feelings of the 
mafs of the people, and be mod likely to aim at a 
permanent elevation of the few on the deprefiion of 
the many; fourthly, that defective as the number 
will be in the fird indance, it will be more and more 
difproportionate, by the increafe of the people, and 
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the obhacles which will prevent a correspondent 
increafe of the reprefentatives. 

In general it may be remarked on this fubjefl, that 
no polical problem is lefs fufceptible of a precife folu- 
tion, than that which relates to the number molt con¬ 
venient for a reprefentative legiflature ; nor is there 
any point on which the policy of the feveral hates is 
more at variance; w'hether we compare their legilla^ive 
alTemblies dire&ly with each other, or confider the pro¬ 
portions which they refpedtively bear to the number of 
their conhituents. Palling over the difference between 
the filial left and largelt hates, as Delaware, whole molt 
numerous branch confihs of twenty-one reprefen¬ 
tatives, and Mahfachufetts, where it amounts to 
between three and four hundred ; a very confiderable 
difference is obfervable among hates nearly equal in 
population. The number of reprefentatives in Penn¬ 
sylvania is not more than one fifth of that in the hate 
lah mentioned. New-York, whofe population is to 
that of South-Carolina as fix to five, has little.more 
than one third of the number of reprefentatives. As 
great a difparity prevails between the hates of Georgia 
and Delaware, or Rhode-Ifland. In Pennfylvania 
the reprefentatives do not bear a greater proportion 
to their conhituents than of one for every four or five 
thoufand. In Rhode-Ifiand, they bear a proportion 
of at leah one for every thoufand. And according 
to the conhitution of Georgia, the proportion may 
be carried to one for every ten ‘electors ; and mull 
unavoidably far exceed the proportion in any of the 
other hates. 

Another general remark to be made is, that the 
ratio between the reprefentatives and the people, 
ought not to be the fame where the latter are very 
numerous, as where they are very few. Were the 
reprefentatives in Virginia to be regulated by the 
ftandard in Rhode-Illand, they would at this time 
amount to between four and five hundred ; and twenty 
or thirty years hence, to a thoufand. On the other 

7 ** hand, 
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hand, the ratio of Pennfylvania, if applied to the fiatc 
of Delaware, would reduce the reprefentative afiembly 
of the latter to feven or eight members. Nothing can 
be more fallacious than ro found our political calcu¬ 
lations on arithmetical principles. Sixty or feventy 
men, may be more properly truftcd with a given, 
degree of power than fix or feven. But it does not 
follow, that fix or feven hundred would be-propor¬ 
tionally a better depofitary. And if we carry on the 
fuppolition to fix or feven thoufand, the whole rea- 
foning ought to be reverfed. The truth is, that in 
all cafes a certain number at leaft feems to be 
necefiary to fecure the benefits of free confukation 
and difcufilon, and to guard againft too eafy a combi¬ 
nation for improper purpofes : As on the otheY hand, 
the number ought at moil: to be kept within a certain 
limit, in order to avoid the confufion and intem¬ 
perance of a multitude. In all very numerous 
afiemblies, of whatever charadlcrs compofed, pafiion 
never fails to wrell the fceptre from reafon. Had 
every Athenian citizen been a Socrates ; every 
Athenian afiembly would fiill have been a mob. 

It is necefiary alfo to recollect here the o'bferva- 
tions which were applied to the cafe of biennial 
eleftions. For the fame reafon that the limited 
powers of the congrefs and the control of the llate^ 
legiflatures, juftify lefs frequent ele&ions than the 
public fafety might otherwife require ; the mem¬ 
bers of the congrefs need be lefs numerous than if 
they pofiefied the who'e power of legiflation, and 
were under no other than the ordinary refiraints of 
other legifiative bodies. 

With thefe general ideas in our minds, let us 
weigh the obje$ions which have been dated againft 

- the number of members propofed for the houfe of 
reprefentatives. It is faid in the firlt place, that fo 
fmall a number cannot be fafely trufled with fo 
much power. 

The 
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The number ef which this branch of the legiflature 
5s to confift ac the outlet of the government, wiil be 
fixty-five. Within three years a cenfus is to be 
taken, when the number may be augmented to one 
for every thirty thoufand inhabitants ; and within 
every fucceffive period of ten years, the cenfus is to 
be renewed, and augmentations may continue to be 
made under the above limitation. It will not be 
thought an extravagant conjecture, that the firlt 
cenfus will, at the rate of one for every thirty thou¬ 
fand, raife the number of reprefentatives to at lead 
one hundred. Eilimating the negroes in the pro¬ 
portion of three-fifths, it can fcarcely be doubted 
that the population of the United States will by 
that time, if it does not already, amount to three 
millions. At the expiration of twenty-five years, 
according to the computed rate of increafe, the 
number of reprefentatives will amount to two hun¬ 
dred ; and of fifty years to four hundred. This is a 
number which I prefume will put an end to all fears 
arifing from the fmallnefs of the body. I take for 
granted here what I fhall in anfwering the fourth 
objection hereafter {hew, that the number of repre¬ 
fentatives will be augmented from time to time in 
the manner provided by the conftitution. On a 
contrary fuppofition, I Ihould admit the objection 
to have very great weight indeed. 

The true queltion to be decided then is, whether 
the fmallnefs of the number as a temporary regula¬ 
tion,be dangerous to the public liberty: Whether fixty- 
five members for a few years, and a hundred or two 
hundred for a few more, be a fafe depofitary for a 
limited and well guarded power of legiflating for 
the United States ? I mult own that I could not give 
a negative anfvver to this queftion, without firlt 
obliterating every impreffion which I have received 
with regard to the prefect genius of the people of 
America, the fpirit which actuates the Hate legif- 
latures, and the principles which are incorporated 
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With the political chara&er of every clafs of citizens. 
K am unable to conceive that the people of America 
in their prefent temper, or under any circumdances 
which can fpeedily happen, will chufe, and every 
fecond year repeat the choice of fixty-five or an 
hundred men, who would be difpofed to form and 
purfue a fcheme of tyranny or treachery. I am 
unable to conceive that the date legiflatures which 
mud feel fo many motives to watch, and which 
poffefs fo many means of counteracting the federal 
legiflature, would fail either to deteCt or to defeat 
a confpiracy of the latter againd the liberties of their 
common condituents. I am equally unable to con¬ 
ceive that there are at this time, or can be in any 
diort time, in the United States, any fixty-five or 
an hundred men capable of recommending them- 
felves to the choice of the people at large, who 
Would either defire or dare within the diort fpace of 
two years, to betray the folemn trud committed to 
them. What change of circumdances time and a 
fuller population of our country may produce, 
requires a prophetic fpirit to declare, which makes 
no part of my pretenfions. But judging from the 
circumdances now before us, and from the probable 
date of them within a moderate period of time, I 
mud pronounce that the liberties of America cannot 
Be unfafe in the number of hands propofed by the 
federal conflitution. 

From what quarter can the danger proceed ? Are 
we afraid of foreign gold ? If foreign gold could fo 
eafily corrupt our federal rulers, and enable them to 
cnfnare and betray their condituents, how has it 
happened that we are at this time a free and inde¬ 
pendent nation ? The congrefs which conduced us 
through the revolution were a lefs numerous body 
than their fuccedors will be ; they were not chofen by 
nor refponfible to their fellow citizens at large; 
though appointed from year to year, and recallable 
at pleafure, they were generally continued for three 

£4 years 5 
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years; and prior to the ratification of the federal 
articles, for a ftill longer term ; they held their con- 
fultations always under the veil of fecrefy ; they had 
the foie Jtranfa&ion of our affairs with foreign nations ; 
through the whole courfe of the war, they had the fate 
of their country more in their hands, than it is to be 
hoped will ever be the cafe with our future reprefen- 
tatives; and from the greatnefs of the prize at flake 
and the eagernefs of the party which loft it, it may 
well be fuppofed, that the ufe of other means than 
force would not have been fcrupled : Yet we know by 
happy experience that the public truft was not 
betrayed ; nor has the purity of our public councils 
in this particular ever fuffered even from the whifpers 
of calumny. 

Is the danger apprehended from the other branches 
of the federal government ? But where are the means 
to be found by the prefident or the fenate, or both ? 
Their emoluments of office it is to be prefumed will 
not, and without a previous corruption of the houfe 
of reprefentatives cannot, more than fuffice for very 
different purpofes: Their private fortunes, as they 
muft all be American citizens, cannot poflibly be 
fources of danger. The only means then which 
they can pcffefs, will be in the difpenfation of appoint¬ 
ments. Is it here that fufpicion refts her charge ? 
Sometimes we are told that this fund of corruption 
as to be exhaufted by the prefident in fubduing the 
virtue of the fenate. Now the fidelity of the other 
houfe is to be the vidlim. The improbability of fuch 
a mercenary and perfidious combination of the feveral 
members of government handing on as different foun¬ 
dations as republican principles will well admit, and 
at the fame time accountable to the fociety over which 
they are placed, ought alone to quiet this appre- 
heniion. But fortunately the conftitution has pro¬ 
vided a ftill further fafeguard. The members of the 
congrefs are rendered ineligible to any civil offices 
that may be created or of which the emoluments may 

be 
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be increafed, during the term of their eleflion. No 
offices therefore can be dealt out to the exifting mem¬ 
bers, but fuch as many become vacant by ordinary 
cafualties; and to fuppofe that thefe would be fuffi- 
cient to purchafe the guardians of the people, feledted 
by the people themfelves, is to renounce every rule 
by which events ought to be calculated, and to fub- 
ftitute an indifcriminate and unbounded jealoufy, 
with which all reafoning mull be vain. The fincere 
friends of liberty who give themfelves up to the 
extravagancies of this paffion are not aware of the 
injury they do their own caufe. As there is a degree 
of depravity in mankind which requires a certain 
degree of circumfpe&ion and diflrult: So there are 
other qualities in human nature, which juftify a 
certain portion of efteem and confidence. Republican 
government prefuppofes the exigence of thefe qua¬ 
lities in a higher degree than any other form. Were 
the pictures which have been drawn by the political 
jealoufy of fome among us, faithful likenefTes of the 
human character, the inference would be that there 
is not fufficient virtue among men for felf govern¬ 
ment ; and that nothing lefs than the chains of 
defpotifm can rellrain them from deftrbying and 
devouring one another. 

PUBLIUS. 

NUMBER LVI. 

The fame Subject continued in Relation to 
the fame Point. 

THE fecond charge againft the houfe of reprefen- 
tatives is, that it will be too fmall to pofTefs 

a due knowledge of the interefls oi its conflituents. 
As this objection evidently proceeds from a com- 

parifon of the propofed number of repreientatives, 
N 2 with 
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with the great extent of the United States, the num¬ 
ber of their inhabitants, and the diverfity of their 
intereds, without taking into view at the fame time 
the circuradances which will didinguifh the congrefs 
from other legiilative bodies, the bell anfwer that 
can be given to it, will be a brief explanation of 
thefe peculiarities. 

It is a found and important principle, that the 
reprefentative ought to be acquainted with the 
intereds and circumdances of his conilituents. But 
this principle can extend no farther than to thofe cir¬ 
cumdances and intereds to which the authority and 
care of the reprefentative relate. An ignorance of a 
variety of minute and particular objefts, which do 
not lie within the compafs of legislation, is confident 
with every attribute neceflary to a due performance 
of the legislative trud. In determining the extent 
of information required in the exercife of a parti¬ 
cular authority, recourfe then mud be had to the 
objects within the purview of that authority. 

What are to be the objefts of federal legidation ? 
Thofe which are of mod importance, and which 
feem mod to require local knowledge, are commerce* 
taxation and the militia. 

A proper regulation of commerce requires much 
information, as has been elfewhere remarked; but 
as far as this information relates to the laws and 
local fituation of each individual date, a very few 
reprefentatives would be very fufhcient vehicles of it 
to the federal councils. x 

Taxation will confid in great meafure, of duties 
which will be involved in the regulation of com¬ 
merce. So far the preceding remark is applicable 
to this objeft. As far as it may confid of internal 
colleftions, a more diffufive knowledge of the cir- 
cumdances of the date may be neceflary. But will 
not this alfo be poireSTed in fufficient degree by a 
very few intelligent men, diffufively elefted within 
the date. Divide the larged date into ten or twelve 

didrifts. 
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diffirids, and it will be found that there will be no 
peculiar local intereH in either, which will not be 
within the knowledge of the reprefentative of the 
diHrid. Befides this fource of information, the laws 
of the Hate framed by reprefentatives from every part 
of it, will be almoH of themfelves a fufficient guide. 
In every Hate there have been made, and mull con¬ 
tinue to be made, regulations on this fubjed, which 
will in many cafes leave little more to be done by the 
federal legislature, than to review the different laws, 
and reduce them into one general ad. A Ikilfui ' 
individual in his clofet, with all the local codes before 
him, might compile a law on fome fubjeds of taxation 
for the whole union, without any aid from oral infor¬ 
mation ; - and it may be expeded, that whenever 
internal taxes may be neceffary, and particularly 
in cafes requiring uniformity throughout the Hates*, 
the more limple objeds will be preferred. To be 
fully fenfible of the facility which will be given to 
this branch of federal legiflation, by the affiHance 
of the Hate codes,, we need only fuppofe for a mo¬ 
ment, that this or any other Hate were divided into 
a number of parts, each having and exercifmg 
within itfelf a power of local legiflation. Is it not 
evident that a degree of local information and prepa¬ 
ratory labour would be found in the feveral volumes- 
of their proceedings, which would very much fhorten 
the labours of the general legiflature, and render a 
much fmaller number of members fufficient for it?. 
The federal councils will derive great advantage 
from another circumdance. The reprefentatives of 
each Hate will not only bring with them a confider- 
able knowledge of its laws, and a local knovvlege of 
their refpedive diflrids ; but will probably in all 
eafes have been members, and may even at the very 
time be members of the Hate legiflature, where all 
the local information and interelts of the Hate" are 
affembled, and from whence they may eafily be 

N 3. ’ conveyed. 
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conveyed by a very few hands into the legiflature oF 
the United States. 

With regard to the regulation of the militia, there 
ate fcarcely any circumffances in reference to which 
local knowledge can be faid to be neceffary. The 
general face of the country, whether mountainous or 
level, mod; fit for the operations of infantry or cavalry, 
is almoft the only confideration of this nature that 
can occur. The art of war teaches general princi¬ 
ples of organization, movement and diicipline, which 
apply univerfalJy. 

The attentive reader will difcern that the reafoning 
here ufed to prove the fufiiciency of a moderate 
number of reprefentatives, does not in any refpeCt 
contradict what was urged on another occafion with 
regard to the extenfive information which the repre¬ 
ientatives ought to poffefs, and the time that might 
be neceffary for acquiring it. This information, fo 
far as it may relate to local objeCts, is rendered necef- 
fary and difficult, not by a difference of laws and 
local circumffances within a fingie ftate, but of 
thole among different Hates. Taking each ftate by 
atfelf, its laws are the fame, and its interells but 
little diverfified. A few men therefore will poffefs 
all the knowledge requifite for a proper representation 
of them. Were the interells and affairs of each indi¬ 
vidual Hate, perfeClly fimple and uniform, a know¬ 
ledge of them in one part would involve a knowledge 
of them in every other, and the whole flate might 
be competently reprefented, by a fingie member 
taken from any part of it. On a comparifon of the 
different ffates together, we find a great diffimilarity 
5n their laws, and in many other circumffances 
conneCled with the objeCts of federal legifiation, with 
all of which the federal reprefentatives ought to have 
fome acquaintance. Whilft a few reprefentatives 
therefore from each ftate may bring with them a 
due knowledge of their own ffate, every reprefen- 
tative will have much information to acquire con¬ 

cerning 
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cerning all the other ftates. The changes of time, as 
^vas formerly remarked, on the comparative fituation 
of the different ftates, will have an aftimilating 
effebt. The effect of time on the internal affairs of 
the ftates taken fingly, will be juft the contrary. At 
prefent fome of the ftates are little more than a 
fociety of hufhandmen. Few of them have made 
much progrefs in thofe branches of induftry, which 
give a variety and complexity, to the affairs of a 
nation. Thei'e however will in all of them be the 
fruits of a more advanced population ; and will 
require on the part of each ftate a fuller reprefen- 
tation. The forefight of the convention has accor¬ 
dingly taken care that the progrefs of population may 
be accompanied with a proper increale of the 
reprefentative branch of the government. 

The experience of Great Britain which prefents to 
mankind fo many political leifons, both of the moni¬ 
tory and exemplary kind, and which has been fre¬ 
quently confulted in the courfe of thefe enquiries, 
corroborates the refult of the refle&ions which we 
have juft made. The number of inhabitants in the 
two kingdoms of England and Scotland, cannot be 
Hated at lefs than eight millions. The reprefentatives 
of thefe eight millions in the houfe of commons, 
amount to five hundred fifty eight. Of this number 
one ninth are ele&ed by three hundred and fixty four 
perfons, and one half by five thoufand feven hundred 
and twenty three perfons*. It cannot be fuppofed 
that the half thus eledled, and who do not even refide 
among the people at large, can add any thing either 
to the fecurity of the people again ft the government, 
or to the knowledge of their circumftances and 
interells, in the legillative councils. On the contrary 
it is notorious that they are more frequently the 
reprefentatives and inftruments of the executive 
magiftrate, than the guardians und advocates of the 
popular rights. They might therefore with great 

propriety 

f Burgh’s Political Difquifitions, 



THE FEDERALIST. 152 

propriety be confidered as fomething more than a 
mere dedu&ion from the real reprefentatives qf the 
nation. We will however conhder them, in this 
light alone, and will not extend the deduction, to a 
confiderable number of others, who do not refide 
among their conttituents, are very faintly connected 
with them, and have very little particular know¬ 
ledge of their affairs. With all thefe conceffions two 
hundred and feventy nine perfons only will be the 
depofitary of the fafety, interefl and happinefs of 
eight millions; that is to fay ; there will be one 
reprefentative only to maintain the rights and explain 
the fituation of tvuenty-eight thoufand fix hundred and 

feventy conilituents, in an aflembly expofed to the. 
whole force of executive influence, and extending its 
authority to every objett of legiflation within a 
nation whofe affairs are in the higheft degree diver- 
fified and complicated. Yet it is very certain not 
only that a valuable portion of freedom has been 
preferved under all thefe circumftances, but that the 
dcfe&s in the Britifh code are chargeable in a very 
fmall proportion, on the ignorance of the legiflature 
concerning the circumftances of the people. Allow¬ 
ing to this cafe the weight which is due to it; and 
comparing it with that of the houfe of reprefenta¬ 
tives as above explained, it feems to give the fulled: 
affurance that a reprefentative for every thirty thou- 

favd inhabitants will render the latter both a fafe and 
competent guardian of the intereils which will be 
confided to it*. 

PUS-LIUS. 

NUMBER 
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NUMBER LVII. 

The fame Subjefl continued in Relation to the 
fuppofed tendency of the Plan of the Con¬ 
vention to elevate the few above the many. 

THE third charge againft the houfe of reprefen- 
tatives is, that it will be taken from that clafs 

of citizens which will have leaft fympathy with the 
mafs of the people, and be molt likely to aim at an 
ambitious facrifice of the many to the aggrandize¬ 
ment of the few. 

Of all the obje&ions which have been framed 
againft the federal conftitution, this is perhaps the 
mod extraordinary. Whilft the objection itfelf is 
levelled againfl: a pretended oligarchy, the prin¬ 
ciple of it ftrikes at the very root of republican 
government. 

The aim of every political conftitution is, or ought 
to be, firfl, to obtain for rulers men who poflefs molt 
wifdom to difcern, and molt virtue to purfue the 
common good of the fociety ; and in the next place, 
to take the molt effectual precautions for keeping 
them virtuous, whilft they continue to hold their 
public trull. The ele&ive mode of obtaining rulers 
is the chara&eriftic policy of republican government. 
The means relied on in this form of government for 
preventing their degeneracy, are numerous and vari¬ 
ous. The molt effe&ual one is fuch a limitation of 
the term of appointments, as will maintain a proper 
refponfibility to the people. 

Let me now afk what circumftance there is in the 
conftitution of the houfe of reprefentatives, that 
violates the principles of republican government ; 
or favors the elevation of the few on the ruins of the 
many ? Let me afk whether every circumftance is 
not, on the contrary, ftri&ly conformable to thefe 

principles 5. 
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principles ; and fcrupuloufly impartial to the rights 
and pretenfions of every clafs and defcription of 
citizens ? 

Who are to be the eleflors of the federal repre- 
fentatives ? Not the rich more than the poor; not 
the learned more than the ignorant; not the haughty 
heirs of diftinguilhed najyies, more than the humble 
fons of obfcure and unpropitious fortune. The elec¬ 
tors are to be the great body of the people of the 
United States. They are to be the fame who exercife 
the right in every date of eledling the correfpondent 
branch of the legiflature of the Hate. 

Who are to be the obje&s of popular choice ? Every 
citizen whofe merit may recommend him to the 
elteem and confidence of his country. No qualifi¬ 
cation of wealth, of birth, of religious faith, ■ or of 
civil profefiion, is permitted to fetter the judgment 
or difappoint the inclination of the people. 

If we confider the fituation of the men on whom 
the free fuffi-ages of their fellow citizens may confer 
the reprefentative trull, we lhall find it involving 
every fecurity which can be deviled or defired for 
their fidelity to their conllituents. 

In the firll place, as they will have been diflin- 
guilhed by the preference of their fellow citizens, we 
are to preiume, that in general, they will be fome- 
what dillinguilhed alfo, by thofe qualities which 
entitle them to it, and which promile a fincere 
and fcrupulous regard to the nature of their en¬ 
gagements. 

In the fecond place, they will enter into the 
public fervice under circumllances which cannot 
fail to produce a temporary alfeftion at leall to their 
conllituents. There is in everv bread a lenfibiiity 
to fnarks of honour, of favour, of efteem, and of con¬ 
fidence, which, apart from all confiderations of 
intereds, is forne pledge for grateful and benevolent 
returns. Ingratitude is a common topic of decla¬ 
mation againil human nature ; and it mull be con- 

felfed. 



THE FEDERALIST. MS 

feffed, that inftances of it are but too frequent and 
flagrant both in public and in private life. But 
the univerfal and extreme indignation which it 
infpires, is itfelf a proof of the energy and preva¬ 
lence of the contrary fentiment. 

In the third place, thofe ties which bind the repre- 
fentative to his conllituents are flrengthened by 
motives of a more felfifli nature. His pride and 
vanity attach him to a form of government which 
favors his pretenflons, and gives him a lhare in its 
honors and diftindlions. Whatever hopes or projects 
might be entertained by a few afpiring characters, 
it mull generally happen that a great proportion of 
the men deriving their advancement from their influ¬ 
ence with the people, would have more to hope 
from a prefervation of the favor, than from inno¬ 
vations in the government fubverfive of the autho¬ 
rity of the people. 

All thefe fecurities however would be found very 
infufiicient without the reftraint of frequent elections. 
Hence, in the fourth place, the houfe of reprefentatives 
is fo conftituted as to fupport in the members an 
habitual recolledlion of their dependence on the 
people. Before the fentiments impreffed on their 
minds by the mode of their elevation, can be effaced 
by the exercife of power, they will be compelled to 
anticipate the moment when their power is to ceafe, 
when their exercife of it is to be reviewed, and when 
they mull defcend to-the level from which they were 
railed; there for ever to remain, unlefs a faithful 
difcharge of their trull fliall have ellablilhed their 
title to a renewal of it. 

I will add as a fifth circumftance in the fituation 
of the houfe of reprefentatives, reilraining them front 
opprefflve meafures, that they can make no law 
which will not have its full operation on them- 
felves and their friends, as well as on the great mafs 
of the fociety. This has always been deemed one 
of the flrongeff bonds by which human policy can 

connect 
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connect the rulers and the people together. It creates 
between them that comfnunion of intereft and fym- 
pathy of fentiments of which few governments 
have furnilhed examples ; but without which every 
government degenerates into tyranny. If it be 
afked what is to reftrain the houfe of reprefentatives 
from making legal difcriminations in favor of them- 
felves and a particular clafs of the fociety f I anfvver, 
the genius of the whole fyftem, the nature of juft 
and conftitutional laws, and above all the vigilant 
and maniy fpirit which actuates the people of Ame¬ 
rica, a fpirit which nourifhes freedom, and in return 
is nourifhed by it. 

If this fpirit fhall ever be fo far debafed as to 
tolerate a law not obligatory on the legillature as 
well as on the people, the people will be prepared to 
tolerate any thing but liberty. 

Such will be the relation between the houfe of 
reprefentatives and their conftituents. Duty, gra¬ 
titude, intereft, ambition itfelf, are the cords by 
which they will be bound to fidelity and fympathy 
with the great mafs of the people. It is poffible 
that thefe may all be infufficient to control the 
caprice and wickednefs of men. But are they not 
all that government will admit, and that human 
prudence can devife ? Are they not the genuine and 
the chara&eriftic means by which republican govern¬ 
ment provides for the liberty and happinefs of the 
people ? Are they not the indentical means on which 
every ftate government in the union, relies for the 
attainment of thefe important ends ? What then are 
we to underhand by the obje&ion which this paper 
bas combated ? What are we to fay to the men 
who profefs the moft flaming zeal for republican 
government, yet boldly impeach the fundamental 
principle of it; who pretend to be champions for the 
right and the capacity of the people to chufe their own 
rulers, yet maintain that they will prefer thofe only 

who 
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"fc’ho Will immediately and infallibly betray the trull 
committed to them ? 

Were the objection to be read by one who had not 
feen the mode prefcribed by the conftitution for the 
choice of reprefentatives, he could fuppofe nothing 
lefs than that lbme unreafonable qualification of 
property was annexed to the right of fuifrage ; or 
that the right of eligibility was limited to perfons of 
•particular families or fortunes ; or at lead that the 
mode prefcribed by the date conflitutions was in 
ibme refpedl or other very grofsly departed from. 
We have feen how far fuch a fuppofition would err 
as to the two fird points. Nor would it in fadt be 
lefs erroneous as to the lafh The only difference 
difcoverable between the two cafes is, that each 
reprefentative of the United States will be eledled 
by five or fix thoufand citizens •; vvhilft in the indi¬ 
vidual dates the eledlion of a reprefentative is left 
to about as many hundred. Will it be pretended 
that this difference is fufficient to judify an attach¬ 
ment to the date governments and an abhorrence 
to the federal government ? If this be the point 
on which the obje&ion turns, it deferves to be 
examined. 

Is it fupported by reafon? This cannot be faid, 
without maintaining that five or fix thoufand citizens 
are lefs capable of chufing a fit reprefentative, or 
more liable to be corrupted by an unfit one, than 
five or fix hundred. Reafon, on the contrary aifures 
us, that as in fo great a number, a fit reprefenta¬ 
tive would be mod likely to be found, fo the choice 
would be lefs likely to be diverted from him, by the 
intrigues of the ambitious, or the bribes of the rich. 

Is the ccnfeqmnce from this dodtrine admiffiblei If 
we fay that five or fix hundred citizens are as many 
as can jointly exercife their right of fufrrage, mud we 
not deprive the people of the immediate choice of 
their public fervants in every indance where the admi- 
nidrationof the government does not require as many 

O of 
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of them as will amount to one for that number of 
citizens ? 

Is the dodlrine warranted by fails ? It was {hewn 
in the laft paper, that the real reprefentation in the 
Britifh houfe of commons very little exceeds the pro¬ 
portion of one for every thirty thoufand inhabitants. 
Befides a variety of powerful caufes, not exifting here 
and which favor in that country, the pretenfions of 
rank and wealth, no perfon is eligible as a reprefen- 
tative of a county, unlefs he poftefs real eftate of the 
clear value of fix hundred pounds fterling per year ; 
nor of a city or borough, unlefs he pofiefs a like eftate 
of half that annual value. To this qualification on the 
part of the county reprefentatives, is added another 
on the part of the county elediors, which rertrains the 
right of fuffrage to perfons having a freehold eftate of 
the annual value of more than twenty pounds fterling, 
according to the prefent rate of money. Notwith- 
itanding thefe unfavourable circumftances, and not- 
withftanding fome very unequal laws in the Britifh 
code, it cannot be faid that the reprefentatives of 
the nation have elevated the few on the ruins of 
the many. 

But we need not refort to foreign experience on 
this fubjedt. Our own is explicit and decifive. The 
diftridts in New-Hampfhire in which the fenators are 
chofen immediately by the people, are nearly as large 
as will be neceffary for her reprefentatives in the 
congrefs. Thofe of Maftachufetts are larger than will 
be neceffary for that purpofe. And thofe of New- 
York ftill more fo. In the laft ftate the members of 
aftembly, for the cities and counties of NeW'York and 
Albany, are eledted by very nearly as many voters as 
will be entitled to a reprefentative in the congrefs, 
calculating on the number of fixty-five reprefentatives 
only. It makes no difference that in thefe fenatorial 
diftridts and counties, a number of reprefentatives are 
voted for by each eledtor at the fame time. If the 
fame eledtors, at the fame time, are capable of 
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choofing four or five reprefentatives, they cannot be 
incapable of choofing one. Pennfylvania is an addi* 
tional example. Some of her counties which eledt 
her ftate reprefentatives, are almoft as large as har 
diftridts will be by which her federal representatives 
will be eledted. The city of Philadelphia is fuppofed 
to contain between fifty and fixty thoufand fouls. It 
will therefore form nearly two diftridls for the choice 
of federal reprefentatives. It forms however but one 
county, in which every eledlor votes for each of its 
reprefentatives in the Hate legislature. And what 
may appear to be ftill jmore diredlly to our purpofe, 
the whole city actually eledls a Jingle, member for the 
executive council. This is the cafe in all the other 
counties of the ftate. 

Are not thefe fads the moll fatisfa&ory 'proofs of 
the fallacy which has been employed againft the 
branch of the federal government under confideration ? 
Has it appeared on trial that the fenators cf Nevv- 
Hampfnire, Maftachufetts and New-York ; or the 
executive council of Pennfylvania; or the members 
of the afteinbly in the two laft ftates, have betrayed 
any peculiar difpofition to facrifice the many to the 
few ; or are in any refpedt lefs worthy of their places 
than the reprefentatives and magiftrates appointed in 
other ftates, by very fmall divifions of the people ? 

But there are cafes of a ftronger complexion than 
any which I have yet quoted. One branch of the 
Jegiftature of Connecticut is fo coniiituted that each 
member of it is elected by the whole ftate. So is 
the governor of that ftate, of Maftachufetts, and of 
this ftare, and the prefident of New Idampfhire. I 
leave every man to decide whether the refult of any 
one of thefe experiments can be faid to countenance 
a fufpicion that a diffufive mode of chufing reprelen- 
tatives of the people tends to elevate traitors, and to 
undermine the public liberty. 

PUBLIUS. 

O 2 NUMBER 
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NUMBER LVIII* 

The fame Subjeft continued in Relation to the 
future augmentation of the Members. 

THE remaining charge againd the houfe of 
reprefentatives which I am to examine, is 

grounded on a fuppofition that the number of members 
will not be augmented from time to time, as the 
progrefs of population may demand. 

It has been admitted that this objedlion, if well 
Supported, would have great weight. The follow¬ 
ing obfervations will {hew that like mod other 
objedtions againft the conftitution, it can only 
proceed from a partial view of the fubjedt; or from, 
a jealoufy which difcolours and disfigures every 
objedl which is beheld. 

i. Thofe who urge the objedlion feem not to have 
recolledted that'the federal conllitution will not fuller 
by a comparifon with the date conftitutions, in the 
fecurity provided for a gradual augmentation of 
the number of reprefentatives. The number which 
is to prevail in the firft indance is declared to be 
temporary. Its duration is limited to the Ihort term 
of three years. 

Within every fucceflive term of ten years, a cenfus 
of inhabitants is to be repeated. The unequivocal 
objedls of thefe regulations are, firft, to re-adjuft from 
time to time the apportionment of reprefentatives to 
the number of inhabitants; under the fingle exception 
that each ftate fhall have one reprefentative at leaft : 
Secondly, to augment the number of reprefentatives 
at the fame periods; under the foie limitation, that 
the whole number fhall not exceed one for every 
thirty thoufand inhabitants. If we review the con¬ 
ftitutions of the feveral ftates, we {ball find that fome 
of them contain no determinate regulations on this 
fubjedt i that others correfpond pretty much on this 
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point with the federal conflitution ; and that, the 
moll effedlual fecurity in any of them is refolvable 
into a mere directory provifion. 

2. As far as experience has taken place on this 
fubjeft, a gradual increafe of reprefentatives under 
the Hate conflitutions, has at leafl kept pace with 
that of the conllituents; and it appears that the 
former have been as ready to concur in fuch meafures, 
as the latter have been to call for them. 

3. There is a peculiarity in the federal conllitution 
which enfures a watchful attention in a majority both 
of the people^and of their reprefentatives, to a con- 
Hitutional augmentation of the latter. The pecu¬ 
liarity lies in this, that one branch of the legillature 
is a reprefentation of citizens; the other of the Hates : 
In the former, confequently the larger Hates will have 
moll weight; in the latter, the advantage will be in 
favor of the fmaller Hates. From this circumHartce 
it may with certainty be inferred, that the larger Hates 
will be llrenuous advocates for increafing the number 
and weight of that part of the legiflature in which 
their influence predominates: And it fo happens that 
four only of the largell, will have a majority of the 
whole votes in the houfe of reprefentatives. Should 
the reprefentatives or people therefore of the fmaller 
Hates oppofe at any time a reafonable addition of 
members, a coalition of a very few Hates will be fuf- 
Hcient to overrule the oppofition; a coalition, which 
notwithHanding the rivalfhip and local prejudices 
which might prevent it on ordinary occafions, would 
not fail to take place, when not merely prompted by 
.common intereil but juflified by equity and the 
principles of the conflitution. 

It may be alledged, perhaps, that the fenate 
would be prompted by like motives to an adverfe 
coalition ; and as their concurrence would be indif- 
penfable, the juH and conllitutional views of the 
other branch rhight be defeated. This is the diffi¬ 
culty which has probably created the moll ferious 

O 3 x apprehenHons 
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apprehenfions in the jealous friends of a numerous 
reprefentation.. Fortunately it is among the difficul¬ 
ties which, exi(ling only in appearance, vanifh on a 
clofe and accurate infpedlion. The following reflec¬ 
tions will, if I miilake not, be admitted to be con¬ 
clusive and fatisfadlory on this point. 

Notwithstanding the equal authority which will 
fubfiit between the two houfes on all legislative 
fubjedts, except the originating of money bills, it 
cannot be doubted that the houfe compofed of the 
greater number of members, when fupported by the 
more powerful States* and fpeaking the known and 
determined fenfe of a majority of the people, will 
have no fmall advantage in a question depending on 
the comparative firmnefs of the two houfes. 

This advantage muSt be increafed by the confci- 
oufnefs felt by the fame fide, of being fupported in 
its demands, by right, by reafon, and by the con¬ 
stitution and the confcioufnefs on the oppoftte Side; 
of contending againft the force of all thefe folemn> 
confiderations. 

It is farther to be considered that in the gradation 
between the fmalieSl and largest States, there are 
feveral which, though moft likely in general to 
arrange themfelves among the former, are too little 
removed in extent and population from the latter, to 
fecond an oppofition to their juft and legitimate 
pretenlions. Hence it is by no means certain that 
a majority of votes, even in the fenate ; would be 
unfriendly to proper augmentations in the number 
of reprefentatives. 

It will not be looking too far to add, that the 
fenators from all the new Slates may be gained over 
to the jull views of the houS’e of reprefentatives, by 
an expedient too obvious to be overlooked. As theie 
Slates will for a great length of time advance in 
population with peculiar rapidity, they will be inter- 
elled in frequent re-apportionments of the reprefen- 
tatives to the number of inhabitants. The large Slates 

therefore. 
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therefore, who will prevail in the houfe of reprefen - 
tatives, will have nothing to do, but to make re¬ 
apportionments and augmentations mutually condi¬ 
tions of each other ; and the fenators from all the 
moll growing dates will be bound to contend for the 
latter, by the intereft which their Hates will feel in 
the former. 

Thefe confiderations feem to afford ample fecurity 
on this fubjeft ; and ought alone to fatisfy all the 
doubts and fears which have been indulged with 
regard to it. Admitting however, that they fliould 
all be infufftcient to fubdue the unjuft policy of the 
fmaller ftates, or their predominant influence in the 
councils of the fenate ; a eonftitutional and infalli¬ 
ble refource ftill remains with the larger ftates, by 
which they will be able at all times to accomplifh 
their juft purpofes. The houfe of reprefentatives 
can not only refufe, but they alone can propofe the 
fupplies requifite for the fupport of government. 
They in a word hold the purfe ; that powerful inftru- 
ment by which we behold in the hiftory of the Britifh 
conftitution, an infant and humble reprefentation of 
the people, gradually enlarging the fphere of ins 
activity and importance, and finally reducing, as 
far as it feems to have wifhed, all the overgrown 
prerogatives of the other branches of the govern¬ 
ment. This power over the purfe, may in fa£t be 
regarded as the moft compleat and effe&ual weapon 
with which any conftitution can arm the immediate 
reprefentatives of the people, for obtaining a redrefs 
of every grievance, and for carrying into effedt every 
juft and falutary meafure. 

But will not the houfe of reprefentatives be as 
much interefted as the fenate in maintaining the 
government in its proper fun&ious, and will they 
not therefore be unwilling to ftake its exiftence for 
its reputation on the pliancy of the fenate ? Or if 
fuch a trial of firmnefs between the two branches 
were hazarded, would not the one be as likely firft 

t© 
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to yield as the other ? Thefe queftions will create no 
difficulty with thole who reflect, that in all cafes the 
fmaller the number and the more permanent and 
confpicuous the ftation of men in power, the ftronger 
muft be the intereft which they will individually feel 
in whatever concerns the government.- Thofe who 
reprefent the dignity of their country in the eyes of 
other nations, will be particularly fenfible to every 
profpedt of public danger or of a dilhonorable flag- 
nation in public affairs. To thofe caufes we are to 
afcribe the continual triumph of the Britilh houfe of 
commons over the other branches of the government, 
whenever the engine of a money bill has been em¬ 
ployed. An abfolute inflexibility on the fide of the 
latter, although it could not have failed to involve 
every department of the ftate in the general confu- 
lion, has neither been apprehended nor experienced. 
The utmofl degree of firmnefs that can be difplayed 
by the federal fenate or prefident will not be more 
than equal to a refinance in which they will be fup- 
ported by conflitutional and patriotic principles. 

In this review of the conflitution of the houfe of 
reprefentatives, I have paffed over the circumiiance 
of economy, which in the prefent flate of affairs 
might have had fome effedl in leffening the tempo¬ 
rary number of reprefentatives ; and a difregard of 
which would probably have been as rich a theme of 
declamation againfl the conflitution as has been 
furnilhed by the fmallnefs of the number propofed. 
I omit alfo any remarks on the difficulty which 
might be found, under prefent circumfiances, in 
engaging in the- federal fervice, a large number of 
fuch charadters as the people will probably eledl. 
One obfervation however, I muft be permitted to 
add on this fubjedl, as claiming in my judgment a 
very ferious attention. It is, that in all legiflative 
affemblies, the greater the number compofing them 
may be, the fewer will be the men who will in fadl 
diredl their proceedings. In the firft place, the 

more 



THE FEDERALIST. 165 

more numerous any affembly may be, of whatever 
characters compofed, the greater is known to be the 
afcendanoy of pafiion over reafon. In the next place* 
the larger the number, the greater will be the pro¬ 
portion of members of limited information and of 
weak capacities. Now it is precifely on characters 
of this defcription that the eloquence and addrefs oi 

the few are known to aCt with all their force. In 
the antient republics,-where the whole body of the 
people affembled in perfon, a fingle orator, or an 
artful flatefman, was generally feen to rule with as 
compleat a fway, as if a fceptre had been placed in 
his fingle hands. On the fame principle the more 
multitudinous a reprefentative affembly may be ren¬ 
dered, the more it will partake of the infirmities 
incident to collective meetings of the people. Igno¬ 
rance will be the dupe of cunning; and pafiion the 
Have of fophiftry and declamation. The people can 
never err more than in fuppofing that by multiplying 
their reprefentatives beyond a certain limit, tlvey 
llrengthen the barrier againfl the government of a 
few. Experience will forever admonifh them that 
on the contrary, after fecuring a fajfcient number for 

the purpofes ofJafetyj of local information, and of dijfu* 

fi<ve Jympathy cwith the whole fociety, they will coun¬ 
teract their own views by every addition to their 
reprefentatives. The countenance of the govern¬ 
ment may become more democratic ; but the foul 
that animates it will be more oligarchic. The ma¬ 
chine will be enlarged, but the fewer, and often 
the more fecret, will be the fprings by which its 
motions are directed. 

As connected with the objection againfl the number 
of reprefentatives, may properly be here noticed, that 
which has been fuggefled againfl the number made 
competent for legifiative bufinefs. It has been faid 
that more than a majority ought to have been required 
for a quorum, and in particular cafes, if not in all, 
more than a majority of a quorum for a decifion. 

That 
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That fome advantages might have redilted from fuch 
a precaution, cannot be denied. It might have been 
an additional fliield to fome particular interefts, and 
another obdacle generally to hady and partial 
meafures. But thefe confiderations are outweighed 
by the inconveniencies in the oppofite fcale. In all 
cafes where jultice or the general good might require 
new laws to bepaded^ or adive meafures to be purfued, 
the fundamental principle of free government would 
be reverfed. It would be no longer the majority that 
would rule ; the power would be transferred to the 
minority. Were the defemive privilege limited to 
particular cafes, an intereded minority might take 
advantage of it to Ikreen themfelves from equitable 
facrifices to the general weal, or in particular emer¬ 
gencies to extort unreafonable indulgences. Ladly, 
it would facilitate and foder the baneful pradice 
of feceflions; a pradice which has fhewn itfelf even 
in ftates where a majority only is required ; a pradice 
fubverfive of all the principles of order and regular 
government; a pradice which leads more directly 
to public convulfions, and the ruin of popular 
governments, than any other which has yet been 
dilplayed among us. 

PUBLIUS. 

NUMBER LIX. 

Concerning the Regulation of Elections, 

THE natural order of the fubjed leads us to con- 
iider in this place, that provifion of the cori- 

flitution which authorifes the national legillature to 
regulate in the laid refort the eledion of its own 
members. It is in thefe words—“ The times, places 

** and manner of holding eledions for fenators and 
reprefentatives, ftiall be prefcribed in each Hate 



THE FEDERALIST, 167 

ri by the legiflature thereof; but the congrefs may 
t( at any time by law, make or alter fuch regulations 

“ except as to places of choofing fenators*.” This 
provifion has not only been declaimed againft by 
thofe who condemn the conftitution in the grofs; but 
it has been cenfured by thofe, who have obje&ed 
with lefs latitude and greater moderation ; and in 
one inftance, it has been thought exceptionable by a 
gentleman who has declared himfelf the advocate of 
every other part of the fyftem. 

I am greatly miftaken, notwithftanding, if there 
be any article in the whole plan more completely 
defensible than this. Its propriety reds upon the 
evidence of this plain propofition, that every govern¬ 

ment ought to contain in it/elf the ?neans of its even pre- 

Jervation. Every juft reafoner will at firft fight 
approve an adherence to this rule in the work of the 
convention ; and will difapprove every deviation 
from it, which may not appear to have been didated 
by the necefiity of incorporating into the work fome 
particular ingredient, with which a rigid conformity 
to the rule was incompatible. Even in this cafe, 
though he may acquiefce in the necefiity, yet he will 
not ceafe to regard a departure from fo fundamental 
a principle, as a portion of imperfe&ion in the 
fyftem which may prove the feed of future weaknefs 
and perhaps anarchy. 

It will not be alledged than an ele&ion law could 
have been framed and inferted into the conftitution, 
which would have been applicable to every probable 
change in the fituation of the country ; and it will 
therefore not be denied that a diferetionary power 
over elections ought to exift fomewhere. It will, I 
prefume, be as readily conceded, that there were 
only three ways, in which this power could have been 
reafonably modified and difpofed, that it muft either 
have been Jodged wholly in the national legifiature, 
or wholly in the ftate legillatures, or primarily in 

, the 

? ift Claufe, 4th Sesfticn of the ift Article, 
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the latter, and ultimately in the former. The lalfc 
mode has with reafon been preferred by the con¬ 
vention. They have fubmitted the regulation of 
elections for the federal government in the firft 
inftance to the local administrations $ which in 
ordinary cafes, and when no improper views prevail, 
may be both more convenient and more fatisfa&ory ; 
but they have referved to the national authority a 
right to interpofe, whenever extraordinary circum¬ 
stances might render that interposition neceffary to 
Its fafety. 

Nothing can be more evident, than that an exclu¬ 
sive power of regulating elections for the national 
government, in the hands of the (late legislatures, 
would leave the exigence of the union entirely at 
their mercy. They could at any moment annihilate 
it, by negle£ting to provide for the choice of perfons 
to adminifter its affairs. It is to little purpofe to 
fay that a negleft or omiffion of this kind, would not 
be likely to take place. The conftitutional pofiibility 
of the thing, without an equivalent for the rifk, is 
an unanfvverable objection. Nor has any fatisfa&ory 
reafon been yet affigned for incurring that rifk. The 
extravagant furmifes of a diltempered jealoufy can 
never be dignified with that character. If we are 
in a humour to prefume abufes of power, it is as fair 
to prefume them on the part of the State govern¬ 
ments, as on the part of the general government. 
And as it is more confonant to the rules of a juft 
theory to intruft the union with the care of its own 
existence, than to transfer that care to any ocher 
hands ; if abufes of power are to be hazarded on the 
one fide or on the other, it is more rational to hazard 
them where the power would naturally be placed, 
than where it would unnaturally be placed. 

Suppofe an article had been introduced into the 
constitution, empowering the United States to regu¬ 
late the elections for the particular ftates, would any 
man have heiitated to condemn it, both as an un¬ 

warrantable 



THE FEDERALIST* t6* 

warrantable tranfpofition of power, and as a preme* 
ditated engine for the deftruCtion of the ftate govern¬ 
ments ? The violation of principle in this cafe would 
have required no comment ; and to an unbiased 
obferver, it will not be lefs apparent in the project 
of fubjeCting the exiHence of the national govern¬ 
ment, in a fimilar refpeCt to the pleafure of the Hate 
governments. An impartial view of the matter 
Cannot fail to refult in a conviction, that each, as far 
as poffible ought to depend on itfelf for its owii 
prefervation. 

As an objection to this pofition, it may be 
remarked that the conftitution of the national fenate> 
would involve in its full extent the danger which it is 
fuggefted might flow from an exclufive power in the 
flate legiflatures to regulate the federal elections. It 
may be alledged, that by declining the appointment 
of fenators, they might at any time give a fatal blow 
to the union ; and from this it may be infered, that 
as its exigence would be thus rendered dependent 

rupon them in fo eflential a point, there can be no ob¬ 
jection to entruiling them with it, in the particular 
cafe under confideration. The interefl; of each ftate, 
it may be added, to maintain its re^refentation in the 
national councils, would be a-complete fecurity againit 
an abufe of the truft. 

This argument, though fpeciotis, will not upon 
examination be found folid. It is certainly true, that 
the Aate legiflatures, by forbearing the appointment 
of fenators, may deftroy the national government. 
But it will not follow, that becaufe they have the 
power to do this in one inftance, they ought to have 
it in every other. There are cafes in which the per¬ 
nicious tendency of fuch a power may be far more 
decifive, without any motive, equally cogent with that 
which mud have regulated the conduct of the con¬ 
vention, in refpeCl: to the conftruCtion of the fenate, 
to recommend their admiflion into the fyflein. S<* 
^ar as that conftruCtion may expofe the union to the 

P poffibility 
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poflibility of injury from the Hate legiflatures, it is an 
evil ; but it is an evil, which could not have been 
avoided without excluding the Hates, in their political 
capacities, wholly from a place in the organization 
of the national government. If this had been done, 
it would doubtiefs have been interpreted into an entire, 
derelidtion of the federal principle ; and would cer¬ 
tainly have deprived the Hate governments of that 
abfolute fafe-guard, which they will enjoy under this 
provifion. But however wife it may have been, to have 
fubmitted in this inHance to an inconvenience, for 
the attainment of a neceiTary advantage or a greater 
good, no inference can be drawn from thence to favor 
an accumulation of the evil, where nonecefiity urges, 
nor any greater good invites. 

It may ealily be difcerned alfo, that the national 
government would run a much greater rilk from a 
power in the Hate legiHatures over the elections of its 
houfe of reprefentativesy than from their power of 
appointing the members of its fenate. The fenators 
are to be chofen for the period of lix years ; there is 
to be a rotation, by which the feats of a third part of 
them are to be vacated, and replenilhed every two 
years ; and no fltvte is to be entitled to more than two 
fenators : A quorum of the body is to confiH of fix- 
teen members. The joint refult of thefe circumflances 
“would be, that a temporary combination of a few 
Hates, to intermit the appointment of fenators, could 
neither annul the exiflence nor impairthe adlivity of 
the body : And it is not from a general and per¬ 
manent combination of the Hates, that we can have 
any thing to fear. The firfl might proceed from 
finiHer deligns in the leading members of a few of 
the Hate legiflatures ; the lafl would fuppofe a fixed 
and rooted difafledtion in the great body of the 
people ; which will either never exifl at all, or will 
in.all probability proceed from an experience of the 
inaptitude of the general government to the advance¬ 

ment 

? 
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Itterit of their happinefs; in which event no good 
citizen could defire its continuance. 

But with regard to the federal boufe of reprefen- 
tacives, there is intended to be a general eleClion of 
members once in two years. If the itate legidatures 
were to be inverted with an exclufive power of regu¬ 
lating thefe elections, every period of making them 
would be a delicate crifis in the national fituation ; 
which might iffue in a diflolution of the union, if 
the leaders of a few of the mod important dates 
Ihould have entered into a previous confpiracy to 
prevent an election. 

I lhall not deny that there is a degree of weight in 
the sobfervation, tthat the intered of each date to be 
reprefented in the federal councils will be a fe'curity 
againrt the abufe of a power over its elections in the 
hands of the date legidatures. But the fecurity will 
not be confidered as complete, by thofe who attend to 
the force of an obvious dirtinCtion between the intereds 

the people in the public felicity, and the intered 
of their local rulers in the power and confequence 
of their offices. The people of America may be 
warmly attached to the government of the union at 
times, when the particular rulers of particular dates, 
ftimulated by the natural rivaidiip of power, and by 
the hopes of perfonal aggrandifement, and fupported 
by a drong faction in each of thofe dates, may be in 
a very oppolite temper. This diverfity of fentiment, 
between a majority of the people, and the individuals 
who have the greated credit, in their councils, is 
exemplified in fome of the dates, at the prefent 
moment, on the prefent quedion. The fch.eme of 

‘feparate confederacies, which will always multiply the 
chances of ambition, will be a never failing bait to 
all fuch influential characters in the date admi- 
nidrations as are capable of preferring their own 
emolument and advancement to the public weal. 
With fo effectual a weapon in their hands as the 
exclufive power of regulating elections for the national 

P 2 government. 
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government, a combination of a few fuch men, in a 
few of the moft confiderable ftates* where the temp¬ 
tation will always be the ftrongelt, might accompli!!* 
the deftrudtion of the union ; by feizing the oppor¬ 
tunity of fome cafual difiatisfa&ion.among the people* 
(and which perhaps they may themfelves have 
excited) to difcontinue the choice of members, for 
the federal houfe of reprefentatives. It ought never 
to be forgotten, that a firm union of this country*, 
under an efficient government, will probably be an 
encreafing objed of jealoufy to more than one nation 
of Europe; and that enterprifes to fobvert it will 
fornetimes originate in the intrigues of foreign 
powers, and will feldom fail to be patronifed and 
abbetted by fome of them. Its prefervaiion therefore 
ought in no cafe, that can be avoided, to be com¬ 
mitted to the guardianfhip of any but thofe, whole 
fituation will uniformly beget an immediate intereflia 
the faithful and vigilant performance of the trull, 

PUBLIUS. 

NUMBER LX. 

The fame Subject continued* 

WE have feen that an incontrol able power over 
the ele&ions for the federal government could 

not, without hazard be committed to the Bate legis¬ 
latures. Let us now fee what would be the dangers 
on the other fide * that is, from confiding the ultimate 
right of regulating its own ele&ions to the union, 
itfelf. It is not pretended, that this right would ever 
be ufed for the exclufion of any Bate from its fhare in 
the reprefentation. The iiTtereft of all would in this- 
refpeft at leaf! be the fecurity of all. But it is alledged 
that it might be employed in fuch a manner as to 
promote the election of fome favourite clafs of men in 

exclufioa 
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oxclufiort of others; by confining the places of election 
to particular diftriCts, and rendering it impracticable 
to the citizens at large to partake in the choice. Of 
all chimerical fuppofitions, this feems to be the molt 
chimerical. On the one hand no rational calculation 
of probabilities would lead us to imagine, that the 
difpofition, which a conduct fo violent and extraor¬ 
dinary would imply, could ever find its way into the 
national councils; and on the other, it may be con¬ 
cluded with certainty, that if fo improper a fpirit 
fhould ever gain admittance into them, it would 
difplay itfelf in a form altogether different and far 
more decifive. 

The improbability of the attempt may be fatisfac- 
torily inferred from this fingle reflection, that it could 
never be made without caufing an immediate revolt 
of the great body of the people, headed and directed 
by the Hate governments. It is not difficult to con¬ 
ceive that this chara&eriilic right of freedom may, 
in certain turbulent and factious feafons, be violated 
in refpeCt to a particular clafs of citizens by a victo¬ 
rious majority ; but that fo fundamental a privilege, 
in a country iituated and enlightened as this is, fhouid 
be invaded to the prejudice of the great mafsof the 
people, by the deliberate policy of the government, 
without occafioning a popular revolution, is altogether 
inconceivable and incredible. 

In addition to this general reflection, there are 
confiderations of a more precife nature, which forbid 
all apprehenfion on the fubjeCt. The diflimilarity in 
the ingredients, which will compofe the national go¬ 
vernment, and Hill more in the manner in which they 
will be brought into aCtion in its various branches, 
mult form a powerful obflacle to a concert of views, 
in any partial fcheme of elections. There is fufficient 
diverfity in the ftate of property, in the genius, man¬ 
ners, and habits of the people of the different parts 
of the union, to occafion a material diverfity of dif 
pofition in their reprefentatives towards the different 

P 3 ranks 
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ranks and conditions in fociety. And though an 
intima.e intercourfe under the fame government will 
promo:e a gradual affimilation of temper and fen i- 
ments,.yet there are caufes as well phylicai as moral, 
which may in a-greater or lei's degree permanently 
nourifh different properties and inclinations in this 
particular. But the circumftance which will be likely 
to have the greateit influence in the matter, will be 
the diflimilar modes ol conftituting the leveral com¬ 
ponent parts of the government. The houfe of repre¬ 
sentatives being to be eleded immediately Try the 
people ; the fenate by the ftate legiflatures ; the pre- 
ii lent by eledors chofen for that purpofe by the 
people ; there would be little probability of a com¬ 
mon intereft to cement thefe different branches in a 
prediledion for any particular clafs of eledors. 

As to the fenate it is impoflible that any regulation 
of “ time and manner,” which is all that is propofed 
to be fubmitted to the national government in relped 
to that body, can affed the fpirit which will dired 
the choice of its members. Tne colledive fenfe of 
the ftate legiflatures can never be influenced by ex¬ 
traneous circumflances of that fort: A confideration 
which alone ought to fatisfy us that the diferimination 
apprehended would never be attempted. For what 
inducement could the fenate have to concur in a pre¬ 
ference in which itfelf would not be included ? Or to 
what purpofe would it be eftablifhed in reference to 
one branch of the legifiature, if it could not be ex¬ 
tended to the other f The compolition of the one 
would in this cafe counterad that of the other. And 
we can never fuppofe that it would embrace the 
appointments to the fenate, unlefs we can at the fame 
time fuppofe the voluntary co-operation of the ftate 
legiflatures. If we make the latter fuppofition, it 
then becomes immaterial where the power in queftion 
is placed ; whether in their hands or in thole of 
the union, r 

But 
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Bat what is to be the objefl of this capricious par¬ 
tiality in the national councils ? Is it to be exerciled 
in a diicrimination between the different departments 
of induftry, or between the different kinds of pro¬ 
perty, or between the different degrees of property ? 
Will it lean in favor of the landed intereil, or the 
monied intereilj or the mercantile interelf, or the 
manufacturing intereil ? Or, to fpeak in the fafhion- 

. able language of the adverfaries of the conltitucion, 
will it court the elevation of the “ wealthy and the 
“ well born” to the exclufion and debafement of all 
the reft of the fociety ? 

If this partiality is to be exerted in favour of thofe 
who are concerned in any particular defcription of 
induftry or property, I preiume it will readily be 
admitted that the competition for it will lie between 
landed men and merchants. And I fcrupie not to - 
affirm, that it is infinitely lefs likely that either of 
them fhould gain an afcendant in the national councils, 
than that the one or the other of them fhould predo¬ 
minate in all the local councils. The inference will 
be, that a conduct tending to give an undue pre¬ 
ference to either, is much Id's to be dreaded from the 
former than from the latter. 

The feveral Hates are in various degrees addi&ed 
to agriculture and commerce. In molt, if not ad of 
them, agriculture is predominant. In a few of them, 
hov 'ever, commerce nearly divides its empire, and in 
moll of them has a confiderable lhare of influence. 
In proportion as either prevails, it will be conveyed 
into the national repreientation ; and for the very 
reafon that this will be an emanation from a greater 
variety of interefts, and in much more various pro¬ 
portions, than are to be found in any Angle fta-te, it 
will be much lefs apt to efpoufe either of them, with 
a decided partiality, than the reprefentation of any 
fingle flate. 

In a country confining chiefly of the cultivators of 
land where the rules of an equal reprefentation 

obtain 
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obtain the landed intered muA upon the whole pre¬ 
ponderate in the government. As long as this intereil 
prevails in moll: of the date legiflatures, fo long it 
mud maintain a correfpondent fuperiority in the 
national fenate, which will generally be a faithful 
copy of the majorities of thofe aflemblies. It cannot 
therefore be prefumed that a facrifice of the landed 
to the mercantile clafs will ever be a favorite object 
of this branch of the federal legiflature. In applying 
thus particularly to the fenate a general obfervation 
fuggeded by the lituation of the country, I am 
governed by the -confideration, that the credulous 
votaries of date power, cannot upon their own prin¬ 
ciples fufpefl that the date legillatures would be 
warped from their duty by any external influence. 
But as in reality the fame fituation mud have the 
fame effedl in the primitive compolition at lead of 
the federal houfe ofreprefentatives ; an improper byafs 
towards the mercantile clafs is as little to be expedled 
from this quarter or from the other. 

In order perhaps to give countenance to the objec¬ 
tion at any rate, it may be aflced, is there not danger 
of an oppofite byafs in the national government, 
which may difpofe it to endeavour to fecure a mono¬ 
poly of the federal adminidration to the landed clafs ? 
As there is little likelihood that the fuppofition of 
fuch a byafs will have any terrors for thofe who 
would be immediately injured by it, a laboured 
anfwer to this quedion will be difpenfed with. It 
will be fufiicient to remark, firfl, that for the realbns 
elfewhere afligned, it is lefs likely that any decided 
partiality Ihould prevail in the councils of the union 
than in thole of any of its members. Secondly that 
there would be no temptation to violate the condi- 
tution in favor of the landed clafs, becaufe that clafs 
would in the natural courfe of things enjoy as great 
a preponderancy as itfelf could deflre. And thirdly 
that men. accudomed to investigate the fources of 
public profperity, upon a large fcale,. mull be too well 

convinced 
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convinced of the utility of commerce, to be inclined" 
to inflift upon it fo deep a wound as would be occa-- 
lioned by the entire exclufion of thofe who would belt 
underftand its interefts from a flhare in the manage¬ 
ment of them. The importance of commerce in 
the view of revenue alone mull effe&ually guard it 
againft the enmity of a body which would be con¬ 
tinually importuned in its favor by the urgent calli- 
of public neceffity. 

I the rather confult brevity in difcuffing the pro¬ 
bability of a preference founded upon a difcrimination" 
between the different kinds of induftry and property,, 
becaufe, as far as I underftand the meaning of the 
obje&ors, they’contemplate a difcrimination of another 
kind. They appear to have in view, as the obje&s 
of the preference with which they endeavour to alarm 
us, thofe whom they defignate by the defeription of 
the “ wealthy and the well born.” Thefe, it feems, 
are to be exalted to an odious pre-eminence over the 
reft of their fellow citizens. * At one time however 
their elevation is to be a neceflary confequence of the 
fmallnefs of the reprefentative body ; at another time 
it is to be eftedled by depriving, the people at large of 
the opportunity of exercifmg their right of fuffrage 
in the choice of that body. 

But upon what principle is the difcrimination of 
the places of election to be made in order to anfwer 
the purpofe of the meditated preference ? Are the 
wealthy and the well born, as they are called, con¬ 
fined to particular fpots in the feveral ftates ? Have 
they by fome miraculous inftinft or forefight fet apart 
in each of them a common place of refidence ? Are 
they only to be met with in the towns and the cities ? 
Or are they, on the contrary fcattered over the face 
of the country as avarice or chance may have 
happened to call their own lot, or that of their pre- 
deceftors ? If the latter is the cafe, (as every intel¬ 
ligent man knows it to be*) is it not evident that the 

policy 

* Particularly in the Southern States and in this State. 
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policy of confining the places of elections to par* 
ticular diliridts would be as fubverfive of its own aim 
as it would be exceptionable on every other account ? 

. The truth is that there is no method of fecuring to 
the rich the preference apprehended, but by pre- 
icribing qualifications of property either for thofe 
who may eledt, or be eledted. But this forms no part 
of the power to be conferred upon the national 
government. Its authority would be exprefsly 
reilridted to the regulation of the times, the places, 

and the ?nanner of elections. The qualifications of the 
perfons who may choofe or be^chofen, as has been 
remarked upon another occafion, are defined and 
fixed in the conflitution; and are unalterable by 
the legiflature. 

Let it however be admitted, for argument fake, 
that the expedient fuggefted might be fuccefsful ; and 
let it at the fame time be equally taken for*granted 
that all the fcruples which a fenfe of duty or an appre- 
Jhenfionof the danger of the experiment might inlpire, 
were overcome in the breaks of the national rulers ; 
kill, I imagine, it will hardly be pretended, that they 
could ever hope to carry fuch an enterprife into exe¬ 
cution, without the aid of a military force fufficient 
to fubdue the refinance of the great body of the 
people. The improbability of the exigence of a 
-force equal to that objedt, has been difcuffed and de- 
monftrated in different parts of thefe papers; but 
that the futility of the objedtion under confi-ieration 
may appear in the ftronged light, it fhall be conceded 
for a moment that fuch a force might exilt ; and the 
national government fhall be fuppofed to be in the 
adtual poffeflion of it. What will be the concluiion ? 
With a difpofition to invade the effential rights of the 
community, and with the means of gratifying that 
difpofition, is it prefumable that the peribns who 
were adluated by it would amufe themfelves in the 
ridiculous talk of fabricating election laws for fecuring 
a preference to a favourite clafs of men ? Would they 

not 
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not be likely to prefer a condudl better adapted to 
their own immediate aggrandizement ? Would they 
not rather boldly refolve to perpetuate themfelves in 
cilice by one decisive a£l of ufurpation, than to trull 
to precarious expedients, which in fpite of all the 
precautions that might accompany them, might ter¬ 
minate in the difmiflion, difgrace and ruin of their 
authors? Would they not fear that citizens not lefs 
tenacious than confcious of their rights would flock 
from the remoteil extremes of their refpedtive flates 
to the places of election, to overthrow their tyrants, 
and to fubftitute men who would be dilpofed to avenge 
the violated majefty of the people ? 

PUBLIUS. 

NUMBER LXI. 

The fame Subjed continued and concluded• 

THE more candid oppofers of the proviflon 
refpedling elections contained in the plan of 

the convention, when prefled in argument, will fome- 
times concede the propriety of that proviflon ; with 
this qualification however that it ought to have been 
accompanied with a declaration that all eledlions 
lhould be had in the counties where the electors 
refided. This fay they, was a neceflary precaution 
againft an abufe of the power. A declaration of 
this nature, would certainly have been harmlefs: 
So far as it would have had the efredl of quieting 
apprehenfions, it might not have been undefirable. 
Put it would in fa£t have afforded little or no addi¬ 
tional fecurity againft the danger apprehended ; and 
the want of it will never be confidered by an impar¬ 
tial and judicious examiner as a ferious, ftiil lefs, as 
.an infuperable obje&ion to the plan. The different 
views taken of the fubjeft in the two preceding 

papers 
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►papers muft be fufficient to fatisfy all dilpaflionatt 
and difcerning men, that if the public liberty fhould 
ever be the vidtim of the ambition of the national 
rulers, the power under examination at lead will be 
guiltlefs of the facrifice. 

If thofe who are inclined to Corifult their jealoufy 
-only would exercife it in a careful infpedlion of the 
feveral ftate conftitutions, they would find little lefs 
room for difquietude and alarm from the latitude 
which moft of them allow in refpedt to elections, than 
ffoin the latitude which is propofed to be allowed to 
the national government in the fame refpedt. A re¬ 
view of their fituation, in this particular, would tend 
greatly to remove any ill impreffions which may 
remain in regard to this matter. But as that review 
would lead into lengthy and tedious details, I lhall 
content myfelf with the fingle example of the Hate in 
which I write. The Conftitution of New-York makes 
no other provifion for locality of eledtions, than that 
the members of the aftembly fhall be elected in the 

■counties, thofe of the fenate in the great diftridts into 
•which the ftate is or may be divided * thefe at prefent 
are four in number, and comprehend each from two 
to fix counties. It may readily be perceived, that it 
would not be more difficult to the legislature of New- 
York to defeat the fuffrages of the citizens of New- 
York, by confining eledtions to particular places, than 
to the legiftature of the United States to defeat the 
Suffrages of the citizens of the union, by the like ex¬ 
pedient. Suppofe, for "inftance, the city of Albany 
was to be appointed the foie place of eledtion for ths 
county and diftridt of which it is a part, would not 
the inhabitants Of that city fpeedily become the only 
eledlors of the members both of the fenate and 
aflembly, for that county and diftridt ? Can we ima¬ 
gine that the eledlors who refide in the remote fubdi- 
vifions of the county of Albany, Saratoga, Cam¬ 
bridge, &c. or in any part of the county of Mont¬ 
gomery, would take the trouble to come to the city 



THE FEDERALIST, 181 

of Albany to give their votes for members of the 
affeinbly or fenate, fooner than they would repair to 
the city of New-York, to participate in the choice 
of the members of the federal houfe of reprefenta- 
tives ? The alarming indifference difcoverable in the 
exercife of fo invaluable a privilege under the exilt- 
inglaws, which afford every facility to it, furnifhes 
a ready anfwer to this queftion. And, abftradled 
from any experience on the fubjedl, we can be at no 
lois to determine that when the place of election is 
at an inconvenient difiance from the ele<ftor, the effect 
upon his condufl will be the fame whether that dis¬ 
tance be twenty miles or twenty thoufand miles. 
Hence it mud appear that objediofis to the parti¬ 
cular modification of the federal power of regulating 
elections will in fubflance apply with equal force to 
the modification of the like power in the conftitution. 
of this ftate ; and for this reafon it will be impofiible 
to acquit the one and to condemn the other. A 
Similar comparifon would lead to the fame conclu¬ 
sion in reSpefl to the constitutions of mofl of the 
other ftates. 

If it fhould be faid that defeats in the ftate confti- 
tutions furnifh no apology for thofe which are to be 
found in the plan propofed; I anfwer, that as the 
former have never been thought chargeable with in¬ 
attention to the fecurity of liberty, where the im¬ 
putations thrown on the latter can be fhewn to be 
applicable to them alfo, the prefumption is that they 
are rather the cavilling refinements of a predetermined 
oppofition, than the well founded inferences of a 
candid refearch after truth. To thofe who are dif- 
pofed to confider, as innocent omiflions in the fiate 
conftitutions, what they regard as unpardonable 
blemifhes in the plan of the convention, nothing can 
be faid; or at mofl they can only be afked to affign 
Some fubflantial reafon why the reprefentatives of the 
people in a Single ftate fhould be more impregnable 
to the luft of power or other Sinifter motives, than the 

reprefentatives 
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reprefentatives of the people of the United States ? If 
they cannot do this, they ought at lead: to prove to 
us, that it is eafier to fubvert the liberties of three 
millions of people, with the advantage of local 
governments to head their oppofition, than of two 
hundred thoufand people, who are deditute of that 
advantage. And in relation to the point immedi¬ 
ately under confideration, they ought to convince us 
that it is lefs probable a predominant fadlion in a 
fingle ftate, fhonld in order to maintain its fuperiority, 
incline to a preference of a particular clafs of electors, 
than that a fimilar fpirit fhould take pcffeffion of the 
reprefentatives of thirteen dates fpread over a vad 
region, and in feveral refpe&s didinguiiliable from 
each other by a diverfity of local circumdances, pre¬ 
judices and intereds. 

Hitherto my obfervations have only aimed at a 
vindication of the provifion in qaedion, on the ground 
of theoretic propriety, on that of the danger of placing 
the power elfewhere, and on that of the fafety of 
placing it in the manner propofed. But there remains 
to be mentioned a pofitive advantage which will 
accrue from this difpofition, and which could not as 
well have been obtained from any other : I allude 
to the circumdance of uniformity in the time of elec¬ 
tions for the federal houfe of reprefentatives. It is 
more than poffible, that this uniformity may be found 
by experience to be of great importance to the public 
welfare ; both as a fecurity againd the perpetuation 
of the fame fpirit in the body, and as a cure for the 
difeafes of fadjont- If each date may choofe its own 
time of election, it is poffible there may be at lead as 
many different periods as there are months in the 
year. The times of eledion in the feveral dates as 
they are now edablifhed for local purpofes, vary 
between extremes as wide as March and November. 
The confequence of this diverfity would be, that there 
could never happen a total diffolution or renovation 
of the body at one time. If an improper fpirit of 

. > - any 
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any kind fhculd happen to prevail in it, that fpirit 
would be apt to infufe itfelf into the new members as 
they came forward in fuccefiion. The mafs would be 
likely to remain nearly the fame ; affimilating con- 
flantly to itfelf its gradual accretions. There is a 
contagion in example which few men have fufficient 
force of mind to refill. I am- inclined to think 
'that treble the duration in office, with the con¬ 
dition of a total dilfolution of the body at the 
fame time, might be lefs formidable to liberty, than 
one third of that duration fubjetl to gradual and 
fhcceffive alterations. 

Uniformity in the time of elections feems not lefs 
requifite for executing the idea of a regular rotation 
in the fenate ; and for conveniently affembling the 
tegiflrture at a Rated period in e2ch year. 

It may be afked, why then could not a time have 
been fixed in the conflitution ? As the moll zealous 
adverfaries of the plan of the convention in this Hate, 
are in general not lefs zealous admirers of the confli- 
tution of the (fate, the queifion may be retorted, and 
it may be afked, why was not a time for the like 
purpofe fixed in the conflitution of this {late ? No 
better anfwer can be given, than that it was a 
matter which might fafely be entrufled to legiflatise 
difcretion, and that if a time had been appointed, 
it might upon experiment have been found ilefs Con¬ 
venient than feme other time. The fame anfwer 
may be given to the queftion put on the other fide. 
And it may be added, that the luppofed danger of a 
gradual change being merely fpeculative, it would 
have been hardly advifabie upon that fpeculation to 
eflablifh, as a fundamental point, what would deprive 
feveral dates of the convenience of having the elec¬ 
tions for their own governments, and for the national 
government, at the fame epoch. 

PUBLIUS. 

0.2 NUMBER 
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NUMBER LXII. 

Concerning the Confkitution of the Senate, 
with regard to the Qualifications of the 
Members, the Manner of appointing them, 
the Equality of Reprefentation, the Number 
of the Senators and the Duration of their 
Appointments. 

HAVING examined the conftitution of the houfe 
of reprefentatives, and anfwered fuch of the 

objections againft it as feemed to merit notice, I 
enter next on the examination of the fenate. The 
heads into which this member of the government 
may be confidered, are—I. the qualifications of 
fenators—II. the appointment of them by the ftate 
legiflatures—HI. the equality of reprefentation in 
the fenate—IV. the number of fenators, and the 
term for which they are to be ele&ed—V. the powers 
veiled in the fenate. 

I. The qualifications propofed for fenators, as 
diftinguifhed from thofe of reprefentatives, confift in 
a more advanced age, and a longer period of citi- 
zenlhip. A fenator muft be thirty years of age at 
leal!; as a reprefentativc, muft be twenty-five. And 
the former muft have been a citizen nine years ; as 
feven years are required for the latter. The pro¬ 
priety of thefe diftindtions is explained by the nature 
of the fenatorial truft ; which requiring greater extent 
of information and liability of character, requires at 
the fame time that the fenator fhould have reached a 
period of life moft likely to fupply thefe advantages ; 
and which participating immediately in tranfadtions 
with foreign nations, ought to be exercifed by none 
who are not thoroughly weaned from the prepolfef- 
lions and habits incident to foreign birth and educa¬ 
tion. The term of nine~years appears to be a prudent 

mediocrity 



THE FEDERALIST. f ,8S 

mediocrity between a total exclufion of adopted citi¬ 
zens, whofe merit and talents may claim a fti.are in- 
the public confidence y and an indifcriminate and 
hafty admiflion of them, which might create a chan¬ 
nel for foreign influence on the national councils. 

II. It is equally unneceflary to dilate on the ap¬ 
pointment of fenators by the Hate legiflatures. 
Among the various modes which might have been 
deviled for conftituting this branch of the govern¬ 
ment, that which has been propofed by the conven¬ 
tion is probably the moft congenial with the public" 
opinion. It is recommended by the double advan¬ 
tage of favoring a feled appointment, and of giving 
to the date governments fuch an agency in the for¬ 
mation of the federal government, as mull fecure the 
authority of the former, and may form a convenient 
link between the two fyftems. 

III. The equality of reprefentation in the fenat© 
is another point, which, being evidently the refult 
of compromife between the oppofite pretenfions of the 
large and the fmall ftates, does not call for much 
difeuflion. If indeed it be right that among a people 
thoroughly incorporated into one nation, every diftridt 
ought to have a proportional lhare in the government ;; 
and that among independent and fovereign ftates 
bound together by a Ample league, the parties how¬ 
ever unequal in fize,- ought to have an equal fhare in 
the common councils, it does not appear to be with¬ 
out fome reafon, that in a compound republic par¬ 
taking both of the national and federal character, 
the government ought to be founded cn a mixture of 
the principles of proportional and equal reprefenta¬ 
tion. But it is fuperfluous to try by the ftandard of 
theory, a part of the conftitution which is allowed on 
all hands to be the refult not of theory, but <( of a 
** fpirit of amity, and that mutual deference and con- 
tf ceflion which the peculiarity, of our political fitua- 
*•* tion rendered indifpenfable.” A common govern¬ 
ment, with powers equal to its objeds,. is called for 

Q*.i by 
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by the voice, and Hill more loudly by the political 
fituation of America. A government founded ort 

r O 

principles more confonant to the w idles of the larger 
Hates, is not likely to be obtained from the fmaiier 
Hates. The only option then for the former lies 
between the propofed government and a government 
ftill more objectionable. Under this alternative the 
advice of prudence mull be, to embrace the lefier 
evil; and inllead of indulging a fruitlefs anticipation^ 
of tiie poffible miichiefs which may enfue, to con¬ 
template rather the advantageous confequences which 
.may qualify the facrifice. 

In this fpirit it may be remarked, that the equal 
vote allowed to each Hate, is at once a coniiitutional 
recognition of the portion of fovereignty remaining; 
in the individual Hates, and an iniirument for pre- 
feiving that refiduarv fovereignty. So far the 
equality ought to be no lefs acceptable to the large 
than to the fmall Hates Hnce they are not lefs fulici- 
tous to guard by every pofiible expedient againH an 
improper confolidation of the Hates into one fimple. 
republic. 

Another advantage accrumg from this ingredient 
in the conHitution of the ienate, is the additional 
impediment it mud prove againil improper ads of 
legiflation. No law or refolution can now be paifed 
without the concurrence fbH of a majority of the 
people, and then of a majority of the Hates. It muH 
be acknowledged that t,his complicated check on 
legiflation may in feme inHances be injurious as well 
as beneucial ; and that the peculiar defence which 
it involves in favor of the fmaiier Hates would be 
more rational, if any inter efts common to them, and 
diHind from thofe of the other Hates, would other- 
wife be expofed to peculiar danger. But as the larger 
Hates will always be able by their power over the 
fupplies, to defeat unreafonable exertions of this pre¬ 
rogative of the lefier Hates ; and as the facility and 
excefs of law making feem, to be the ciiieafes to* 

which 
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which our governments are moil liable, it is not 
impoflible that this part of the conllitution may be 
more convenient in practice than it appears to many 
in contemplation. 

IV. The ^ umber of fenators and the duration of 
their appointment come next to be confidered. In 
order to form an accurate judgment on both tbefc 
points, it will be proper to enquire into the purpofes- 
which are to be anbvered by a fenate j and in order 
to alcertain thef'e it will be neceffary to review the 
inconveniencies which a republic mull fuller from, 
the want of fuch an inflitution. v.. 

Firji. It is a misfortune incident to republican: 
government, though in a lefs degree than to other 
governments, that thofe who adminiller it, may 
forget their obligations to their conilituents, ‘and 
prove unfaithful to their important trull. In this- 
point of view, a fenate, as. a fecond branch of the 
legiflative alfembly, dillinfl from, and dividing the 
power with, a firfl, mull be in all cafes a falutary 
check on the government. It doubles the fecurity 
to the people, by requiring the concurrence of two 
dillincl bodies in fchemes of ufurpation or perfidy 
where the ambition or corruption of one, would 
©therwife be fufficient. This is a precaution founded 
on fuch clear'principles, and now fo well underllood 
in the United States, that it would be more than 
fuperfiuous to enlarge on it. I will barely remark 
that as the • improbability of Unifier combinations 
will be in proportion to the diflimilarity in the 
genius of the two bodies ; it muR be politic to 
dillinguifii them from each other by every circura- 
flance which will confifl with a due harmony in all 
proper meafures, and with the genuine principles of 
republican government. 

Second. The necellity of a fenate is not lefs 
indicated by the propenfity of all fingle and nume¬ 
rous alfemblies, to yield to the impulfe of hidden 
and violent palhons, and to be feduced by factious 

s- leaders 
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leaders into intemperate and pernicious refolutiotw. 
Examples on this fubjeCt might be cited without 
number; and from proceedings within the United 
States, as well as from the hillory of other nations. 
But a pofition that will not be contradicted need not 
be proved. All that need be remarked is that a 
body which is to correft this infirmity ought itfelf 
be free from it, and confequently ought to be lefs 
numerous. It ought moreover to poffefs great firm- 
nefs, and confequently ought to hold its authority 
by a tenure of confiderable duration. 

Third. Another defeCl to be fupplied by a fenate 
lies in a want of due acquaintance with the objeCts 
and principles of legifiation. It is not poffible that 
an ail’embly of men called for the mr>ft part from 
purfuits of a private nature, continued in appoint¬ 
ment for a fhort time, and led by no permanent 
motive to devote the intervals of public occupation to- 
a (tudy of the laws, the affairs and the comprehenfive 
interefts of their country, fhould, if left wholly to 
themfelves, efcape a variety of important errors in 
the exercife of their legiflative truft. It may be 
affirmed, on the belt grounds, that no fmall fhare of 
the prefent embarraffments of America is to be 
charged on the blunders of our governments; and 
that thefe have proceeded from the heads rather tha* 
the hearts of molt of the authors of them. What 
indeed are all the repealing, explaining and amend¬ 
ing laws, which fill anddil'grace our voluminous codes,, 
but fo many monuments of deficient wifdom ; fo many 
impeachments exhibited by each fucceeding, againit 
each preceding feffion ; fo many admonitions to the 
people of the value of thoie aids which may be 
expeCled from a well conftituted fenate ? 

A good government implies two things; firft> 
fidelity to the objeCt of government, which is the 
happinefs of the people ; fecondly, a knowledge of 
the means by which that objeCt can be belt attained. 
Some governments are deficient in both thefe qua. 

lilies 
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lities : Moft governments are deficient in the firfh 
I fcruple not to affert that in the "American 
governments, too little attention has been paid to 
the laft. The federal confutation avoids this 
error ; and what merits particular notice, it provides 
for the laft in a mode which increafes the fecurity 
for the firft. 

Fourth. The mutability in the public councils, 
arifing from a rapid fucceffion of new members, how¬ 
ever qualified they may be, points out in the ftrongefl 
manner, the neceftity of lome liable inllitution in the 
government. Every new election in the Hates, is 
found to change one half of the reprefentatives. 
From this change of men muft proceed a change of 
opinions; and from a change of opinions, a change 
of meafures. But a continual change even of good 
meafures is inconfiftent with every rule of prudence, 
and every profpeCl of fuccefs. The remark is veri¬ 
fied in private life, and becomes more juft as well as 
more important, in national tranfaftions. 

To trace the mifchievous effeCls of a mutable 
. government would fill a volume. I will hint a few 

only, each of which will be perceived to be a fource 
of innumerable others. 

In the firft place it forfeits the refpeCt and confi¬ 
dence of other nations, and all the advantages con¬ 
nected with national character. An individual who 
is obferved to be inconftant to his plans, or perhaps 
to carry on his affairs without any plan at all, is. 
marked at once by all prudent people, as a fpeedy 
victim to his own unfteadinefs and folly. His more 
friendly neighbours may pity him ; but all will 
decline to conneCt their fortunes with his ; and not a 
few will feize the opportunity of making their for¬ 
tunes out of his. One nation is to another what one 
individual is to another ; with this melancholy 
diftinCtion perhaps, that the former with fewer of 
the benevolent emotions than the latter, are under 
fewer reftraints alfo from taking undue advantage of 
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the indifcretions of each other. Every nation con- 
fequently, whole affairs betray a want of wifdom and 
liability, may calculate on every Igfs which can be 
fuilained from the more fyflematic policy of its vvifer 
neighbours. But the bed inilrudlion on this fubjedt is- 
unhappily conveyed to America by the example of 
her own fituation. She finds that Ihe is held in no 
refpedl by her friends ; that Ihe is the derifion of her 
enemies ; and that (he is a prey to every nation 
which has an intereft in fpeculating on her fiudluating 
councils and embarraiTed affairs. 

Tire internal effects of a mutable policy are Hill 
more calamitous. It poifons the blefiings of liberty 
itfelf. It will be of little avail to the people that 
the laws are made by men of their own choice, if 
the laws be fo voluminous that they cannot be read, 
or fo incoherent that they cannot be underftocd ; if 
they be repealed or revifed before they are promulged, 
or undergo fuch inceffant changes that no man who 
knows what the law is to day can guefs what it will 
be to morrow. Law is defined to be a rule of action ; 
but how can that be a rule, which is little known and 
lefs fixed ? 

Another effedl of public inflability is the unrea- 
fonable advantage it gives to the fagacious, the enter- 
prifing and the moneyed few, over the induitrious and 
uninformed mafs of the people. Every new regu¬ 
lation concerning commerce or revenue ; or in any 
manner affedling the value of the different fpecies 
of property, prelents_a new harveil to thofe who 
watch the change and can trace its confequences ; 
a hatvefl reared not by themielves but bv the toils 
and cares of the great body of their fellow citizens. 
This is a llate of things in which it may be laid 
with fotne truth that laws are made for the few not 
for the many. 

In another point of view great injury refults from 
an unllaole government. The want of confidence in 
the public councils damps every uleful undertaking ; 

' the 
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the fuccefs and profit of which may depend on a con¬ 
tinuance of exilling arrangements. What prudent 
merchant will hazard his fortunes in any new branch 
of commerce, when he knows not but that his plans 
may be rendered unlawful before they can be execu¬ 
ted ? Wha-t farmer or manufacturer will lay himfelf 
out for the encouragement given to any particular 
cultivation or eftabliihment, when he can have no 
afiurance that his preparatory labours and advances 
will not render him a victim to an inconflant govern¬ 
ment ? In a word, no great improvement or lau¬ 
dable enterprife can go forward, which requires the 
aufpices of a ileady fyilem of national policy. 

But the mod deplorable effedl of all is that dimi¬ 
nution of attachment and reverence which Heals into 
the hearts of the people, towards a political fyflem _ 
which betrays fo many marks of infirmity, and dif- 
appoints fo many of their flattering hopes. No 
government any more than an individual will long 
be relpe&ed, without being truly refpeclable, nor be 
truly refpedlable without pofkfiing a certain portion 
of order and liability. 

PUBLIUS. 

V 
NUMBER LXIII. 

A further View of the Conjlitution of the 
< Senate, in regard to the Duration of the 
Appointment of its Members. 

A FIFTH defideratum illuflrating the utility of 
a fenate, is the want of a due lenfe of national 

character. Without a fel&d and liable member of 
the government, the efleern of foreign powers will not 
only by forfeited by an unenlightened and variable 
policy, proceeding from the caufes already mentioned ; 

but 
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but the national councils will not poflefs that fenft- 
bility to the opinion of the world, which is perhaps 
not lefs necelfary in order to merit, than it is to 
obtain, its refpedt and confidence. 

An attention to the judgment of other nations is 
important to every government for two reafons: The 
one is, that independently of the merits of any parti¬ 
cular plan or meafure, it is defirable on various 
accounts, that it fhould appear to other nations as 
the offspring of a wife and honorable policy : The 
fecond is, that in doubtful cafes, particularly where 
the national councils may be warped by fome ftrong 
paffion, or momentary intereft, the prefumed or 
known opinion of the impartial world, may be the 
belt guide that can be followed. What has not 
America lofl by her want of character with foreign 
nations ? And how many errors and follies would fhe 
not have avoided, if the juftice and propriety of her 
meafures had in every in fiance been previously tried 
by the light in which they would probably appear to 
the unbiaffed part of mankind. 

Yet however requifite a fenfe of national charadler 
may be, it is evident that it can never be fufficiently 
pofieffed by a numerous and changeable body. It 
can only be found in a number fo fmall, that a fen- 
lible degree of the praife and blame of public mea¬ 
fures may be the portion^of each individual ; or in 
an affembly fo durably inveiled with public trull, 
that the pride and confequence of its members may 
be fenliblv incorporated with the reputation and 
profperity of the community. The half-yearly repre¬ 
sentatives of Rhode-Ifland, would probably have 
been little affedled in their deliberations . on the 
iniquitous meafures of that Hate, by arguments 
drawn from the light in which fuch meafures would 
be viewed by foreign nations, or even by the filler 
ftates ; whilll it can fcarcely be doubted, that if the 
concurrence of a feledt and liable body had been 
necelfary, a regard to national chara&er alone, 

would 

\ 
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Wotdd have prevented the calamities under which 
that mifguided people is now labouring. 

I add as a Jixtb defed, the want in fome impor¬ 
tant cafes of a due refponfibility in the government 
to the people, arifing from that frequency of elec¬ 
tions, which in other cafes produces this relponfibi- 
lity. The remark will perhaps appear not only new 
but paradoxical. It muit neverthelefs be acknow¬ 
ledged, when explained, to be as undeniable as it 
is important. 

Refponfibility in order to be reafonable mull be 
limited to objeds within the power of the refponfible 
party ; and in order to be efFedual, moft relate to 
operations of that power, of which a ready and proper 
judgement can be formed by the confliuents. The 
objeds of government may be divided into two gene¬ 
ral claffes^ the one depending on meafures which 
have lingly an immediate and fenfibie operation ; the I other depending on a fucceffion of well chofen and 
well conneded meafures, which have a gradual and 
perhaps unobferved operation. The importance of 
the latter defeription to the coliedive and permanent 
welfare of every country needs no explanation. And 
yet it is evident, that an affembly eleded for fo fhort 
a term as to be unable to provide more than one or 
two links in a chain of meafures, on which the general 
welfare may effentially depend, ought not to be 
anfwerable for the final refult, any -more than a 
fleward or tenant, engaged for one year, could be 
juftly made to anfwer for places or improvements, 
which could not be accomplifhed in lefs than half a 
dozen years. Nor is it poflible for the people to elU- 
mate thz Jhare of influence which their annual affom- 
blies may refpedively have on events refuiting from 
the mixed trani dions of leveral year?. It is fuffi- 
ciently difficult, at any rate, to preierve a perfonal 
refponfibility in the members of a numerous body, for 
fuch ads of the body as have an immediate, detached 
and palpable operation on its conllituents, 

R The 
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The proper remedy for this defeat muft be an addi¬ 
tional body in the legiflative department, which hav¬ 
ing fufficient permanency to provide for fuch objects 
as require a continued attention, and a train of mea- 
fures, may be juftly and efte&uaHy anfwerable for the 
attainment of thofe obje&s. 

Thus far I have considered the circumftances which 
point out the neceflity of a well conftru&ed fenate, 
only as they relate to the reprefentatives of the people. 

< To a people as little blinded by prejudice, or cor¬ 
rupted by flattery, as thofe whom I addrefs, I ftiali 
rot fcruple to add, that fuch an inflitution may be 
fometimes neceflary, as a defence to the people againft 
their own temporary errors and deluftons. As the 
cool and deliberate fenfe of the community ought in 
all governments, and actually will in all free govern¬ 
ments ultimately prevail over the views of its rulers ; 
fo there are particular moments in public affairs, when, 
the people ftimulated by fome irregular paflion, or 
fome illicit advantage, or milled by the artful mifre- 
prefentations of interefted men, may call for meafures 
which they themfelves will afterwards be the moll 
ready to lament and condemn. In thefe critical mo¬ 
ments, howfalutary will be the interference of fome 
temperate and refpeftable body of citizens, in order to 
check the mifguided career, and to fufpend the blow 
meditated by the people againfl themfelves, until rea- 
fon, jullice and truth, can regain their authority over 
the public mind ? What bitter anguifh would not the 
people of Athens have often efcaped, if their govern¬ 
ment had contained fo provident a fafeguard againft 
the tyranny of their own pafiions ? Popular liberty 
might then have efcaped the indelible reproach of 
decreeing to the fame citizens, the hemlock on one 
day, and ftaiues on the next. 

It may be fuggefted that a people fpread over an 
extensive region, cannot like the crouded inhabitants 
of a fmall diftridl, be fubje£l to the infe&ion of vio¬ 
lent paiflons; or to the danger of combining in the 

> purfuit 
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purfuir of unjuf meafures. I am far from denying 
that this is a difinClion of peculiar importance. I 
have on the contrary endeavoured in a former paper 
to (hew that it is one of the principle recomendations 
9/ a confederated republic. At the fame time this 
advantage ought not to be confidered as fuptrfeding 
the ufe of auxiliary precautions. It may even be 
remarked that the fame extended fituation which will 
exempt the people of America from fome of the dan¬ 
gers incident to letter republics, will expofe them to 
the inconveniency of remaining for a longer time, 
under the influence of thofe mifreprefentations which, 
the combined indufry of interefed men may fucceed 
in d:fributing among them. 

It adds no fmall weight to all thefe confiderations, 
to recollect, that hifory informs us of no long lived 
republic which had not a fenate. Sparta, Rome and 
Carthage are in fail the only fates to whom that 
chara&er can be applied. In each or the two firit 
there was a fenate for life. The confutation of the 
fenate in the laf, is lefs known. Cir^umf antial evi¬ 
dence makes it probable that it was not different in 
this particular from the two others. It is at leaf cer¬ 
tain that it had fome quality or other which rendered 
it an anchor againf popular flu&uations ; and that a 
fmaller council drawn out of the ienate was appointed 
not only for life, but filled up vacancies rtfelf. Thefe 
examples, though as unfit for the imitation as they 
are repugnant to the genius of America, are notwith- 
fanding, when compared with the fugitive and tur¬ 
bulent exifence of other antient republics, very in¬ 
structive proofs of the necefity of fome infituticn 
that will blend fability with liberty. I am not un¬ 
aware of the circumfances which difinguifh the 
American ftom other popular governments, as well an¬ 
tient as modern ; and which render extreme circum- 
fpeCtion neceffary in reafoning from the one cafe to 
the other. But after allowing due weight to this con¬ 
sideration, it may fill be maintained that there are 

R 2 - many 



i9& THE FEDERALIST. 

many points of fimilitude which render thefe exam¬ 
ples not unworthy of our attention. Many of the 
defects as we have feen, which can only bq fupplied 
by a fenatorial institution, are common to a numerous 
affembly frequently elected by the people, and to the 
people themfeives. There are others peculiar to the 
former, which require the controul of fuch an infti- 
tution. The people can never wilfully betray their 
own interells: but they may poffibly be betrayed by 
the representatives of the people ; and the danger 
will be evidently greater where the whole legiflative 
trull is lodged in the hands of one body of men, than 
where the concurrence of feparate and diffimilar 
bodies is required in every public adt- 

The difference moll relied on between the Ameri¬ 
can and other republics, confills in the principle oF 
reprelentation, which is the pivot on which the for¬ 
mer move, and which is fuppofed to have been un¬ 
known to the latter, or at leafl to the antient part of 
them. The ufe which has been made ol this differ¬ 
ence, in reafonings contained in former papers, will 
have fhewn that I am difpofed neither to deny its ex- 
illance nor to undervalue its importance. I fedl the 
lefs rellraint therefore in obferving that the pofition 
concerning the ignoranceof the antient governmenta 
on the fubjedt of reprefentation is by no means pre- 
cifely true in the latitude commonly given to it. 
Without entering into a difquifition which here would 
be mifplaced, I will refer to a few known fadts in 
fupport of what l advance. 

In the moll pure democracies of Greece, many of 
the executive functions were performed not by the 
people themfelves, but by officers eledted by the 
people, and reprefenting the people in their executive 

capacity. 
Prior to the reform of Solon, Athens was governed 

by nine archons, annually eleded by the people at large. 

The degree of power delegated to them teems to be 
left in great obfeurity. Subfequent to that period* 

' * wc 
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we find an affembly firft of four and afterwards of fix 
hundred members, annually defied by the people ; and 
partially reprefenting them in their legijlati<ve capacity, 
fince they were not only aflbciated with the people in 
the function of making laws ; but had the excluiive 
right of originating legifiative propofitions to the 
people. The fenate of Carthage alio, whatever 
might be its power or the duration of its appoint¬ 
ment, appears to have been eledlive by the fuftrages 
of the people. Similar inflances might be traced in 
molt if not all the popular governments of antiquity. 

Laftly in Sparta, we meet wiih the ephori, and 
in Rome with the tribunes ; two bodies, fmall indeed 
in number, but annually elefted by the'-whole body of the 

people, and confidered as the reprcjentati'ves of the 
people, almolt in their plenipotentiary capacity. The 
cofme of Crete were alfo annually eleiled by the people : 

and have been confidered by fome authors as an 
inftitution analogous to thofe of Sparta and Rome, 
with this difference only, that in the eledlion of that 
reprefentative body the right of luffrage was com¬ 
municated to a part only of the people. 

From thefe fadls, to which many others might be 
added, it is clear that the principle of reprefencation 
Was neither unknown to the ancients, nor wholly over¬ 
looked in their political confiitutions. The true 
difiindlion between thefe and the American govern¬ 
ments lies in the total exclufion of the people in their 

I cclleftive capacity from any fit a re in the latter, and 
not in. the total exclufion .of the reprefentatwes of the 

people, from the adminiftration of the former. The 
difiindlion however thus qualified mult be admitted 
to leave a mod advantageous fuperiority in favour of 
the United States. But to enfure to this advantage 
jts full effedl, we mull be careful not to feparate it 
from the other advantage, of an extenfive territory. 
For it cannot be believed that any form of repre¬ 
sentative government, could have fucceeded within 
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the narrow limits occupied by the democracies of 
Greece. 

In anfwer to all thefe arguments, fu-ggefted by rea- 
fon, illustrated by exampies, ana eiiiorced by our 
cur own experience, the jealous adverlary of the 
conftitution will probably content hlmielf with repeat¬ 
ing, that a fenaie appointed not immediately by the 
people, and for the term of fix years, muh gradually 
acquire a dangerous pre-eminence in the government, 
anu finally transform it into a tyrannical ariitocracyi 

To this general anfwer the general reply ought to 
be fafficient ; that liberty may be endangered by the 
abjfes of liberty, as well'as by the abufes ot power ; 
that there are numerous inllances of ihe loimer as 
well as of the latter; and that the former rather than 
the latter is apparently molt to be appiehended by 
the United States. But a more particular reply may 
be given. 

Before fuch a revolution can be effected, the fenate, 
it is to be obferved, mult in the firil place corrupt 
itfelf; mu-lt next corrupt the Hate legtflatures, 
mull then corrupt the houfe of reprefentatives, and 
tnuft finally corrupt the people at large. It is evi¬ 
dent that the fenate mult be firft corrupted, before it 
can attempt an eftablifhmenc of tyranny. Without 
corrupting the legiflatures, it cannot profecute the 
attempt, becaufe the periodical change of mem¬ 
bers would otherwife regenerate the whole body. 
Without exerting the means of corruption with 
equal fuccefs on the houfe of reprefentatives, the 
oppofitionof that c oequal branch of the government 
would inevitably defeat the attempt ; and without 
corrupting the people themfelves, a fuccelfion of 
new reprefentatives would fpeedily reftore all things 
to their prifiine order,. Is there any man who can 
ferioully perfuade himfelf that the- propofed fenate 
can, by any pofilble means within the compafs of 
human addrefs, arrive at the objedl of a lavvlefs am¬ 
bition, through all thefe Obilru&ions i 
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If reafon condemns the fufpicion, the fame fen- 
tence is pronounced by experience. The conftitu- 
tion of Maryland furnifhes the moll appofite ex¬ 
ample. The fenate of that (late is eleded, as the 
federal fenate will be, indiredly by the people ; and 
for a term lefs by one year only, than the federal fe- 
nate. It is diftinguifhed alfo by the remarkable pre¬ 
rogative of filling up its own vacancies within the 
term of its appointment ; and at the fame time, rs 
not under the concrol of any fuch rotation, as is 
provided for the federal fenate. There are fome 
other leffer diltindions, which would expofe the for¬ 
mer to colorable fubjedions that do not lie againfl 
the latter. If the federal fenate therefore really 
contained the danger which has been fo loudly pro¬ 
claimed, fome fymptoms at leaft of a like danger 
ought by this time to have been betrayed by the fe¬ 
nate of Maryland; but no fuch fymptoms have ap¬ 
peared. On the contrary the jealoufies at firft en¬ 
tertained by men of the lame delcription with thofe 
who view with terror the correfpondent part of the 
federal conftitu ion, have been gradually extinguifhed 
by the progrefs of the experiment; ar.d the Maryland 
conflitution is daily deriving from the lalutary oper¬ 
ation of this part of it, a reputation in which it 
will probably not be rivalled by that of any ftate in, 
the union. 

But if any thing could filence the jealoufies on thi& 
fubjed, it ought to be the Britifh example. The 
fenate there, inftead of being eleded for a term of fix 

years, and of being unconfined to particular families 
or fortunes, is an hereditary affembly of opulent 
nobles. The houfe of reprefcntativea, inftead of 
being eleded for two years, and by the whole body 
of the people, is eleded for feven years ; and in very 
great proportion, by a very fmall proportion of the 
people. Here unqueftionably ought to be feen in full 
difpiay, the ariltocratic ulurpations and tyranny, 
which are at fome future period to be exemplified in 

the 
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the United States. Unfortunately however for the 
antifederal argument, the Britiih hiltory informs us, 
that this hereditary aflembly lias not even been able 
to defend itfelf againft the continual encroachments 
of the houfe of reprefeutatives; and that it no iooner 
loft the iupport of the monarch, than it was adually 
crulhed by the weight of the popular branch. 

As far as antiquity can inftrud us on this fubjed, 
its examples fupport the reafoning which we have 
employed. In Sparta the ephori, the annual repre¬ 
sentatives of the people, were found an overmatch 
for the fenate for life, continually gained on its au¬ 
thority, and finally drew all power into their own 
hands. The tiibunes of Romo, who were the repre- 
fentatives of the people, preva 1 d, it is well known, 
in alrnoft every conteft with the fenate for life, and 
in the end gained the mod complete triumph over iu 
This fad is the more remarkable, as unanimity was 
required in every ad of the tribunes, even after their 
number was augmented to ten. It proves the irre- 
fiftable force poflefted by that branch of a free govern¬ 
ment, which has the people on its fide. To thefe 
examples might be added that of Carthage, whofe 
fenate, according to the teftirnony of Polybius, inftead 
of drawing all power into its vortex, had at the com¬ 
mencement of the fecond punic war, loft almoft the 
whole of its original portion. 

Befides the conclusive evidence refulting from this 
afiemblage of fads, that the federal fenate will never 
be able to transform itfelf, by gradual ufurpations, 
into an independent and ariftocratic body ; we are 
warranted in believing that if - fuch a revolution 
ihould ever happen from caules which the fore fight of 
man cannot guard againft, the houfe of reprefenta- 
tives with the people on their fide will at all times 
be able to bring back the conftitution to its primi¬ 
tive form and principles. Againft the force of the 
immediate repreienratives of the people, nothing will 
be able to maintain even the conftitutional authority 

of 
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of the fenate, but fucli a difplay of enlightned policy,, 
and attachment o the public good, as will divide 
with that branch of the legiflature, the aifedions and 
fupport of the entire body of the people themfelves. 

PUBLIUS. 

NUMBER LX1V. 

A further View of the Conflitution of the 
Senate, in regard to the Power of making; 
Treaties. 

IT is a jult and not a new observation, that enemies 
to paiticular perions, and opponents to parti¬ 

cular meaiures, feidom confine their cenfures to fuck 
things only in either, as are worthy of blame. Unlefs 
on this principle, it is difficult to explain ti e motives 
of their condud, who condemn the propoied confti- 
tution in the aggregate, and treat with leverity fome 
of the moft unexceptionable articles in it. 

The zd. fedon gives power to the prefident (< by 

(t and with advice and conjent of the jenate to make 

** treaties provided two thirds of the sena- 

“ TORS PRESENT CONCUR.” 

The power of making treaties is an important one* 
cfpecia ly as it relates to war, peace and commerce 
and it lhould not be delegated but in iuch a mode* 
and with fuch precautions, as will affoid the highclt 
fecurity, that it will be exercifed by men the belt 
qualified for the purpose, and in the manner molt 
conducive to the public good. Tne convention 
appear to have been attentive to both thefe points— 
they have direded the prefiJent to be cholen by feled 
bodies of eiedore to be deputed by the people, for 
that exprefs purpofe ; and tjiey have committed the 
appointment of fenators to the Hate leg flatures. 
This mode has in fuch cafes, valtly the advantage of 

election* 
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elections by the people in their colledlive capacity, 
where the activity of party zeal taking advantage of 
the fupinefs, the ignorance, and the hopes and fears 
of the unwary and interefted, often places men in 
office by the votes of a fmall proportion of the 
cle&ors. 

As the fele£t aflemblies for choofing the prefident, 
as well as the date legiflatures who appoint the fena- 
tors will in general be compofed of the mod enlight—. 
ned and refpe&able citizens, there is reafon to pre¬ 
fume that their attention and their votes will be di¬ 
rected to thofe men only who have become the moll 
diflinguifhed by their abilities and virtue, and in 
whom the people perceive jull grounds for confidence. 
The conditution manifells very particular attention 
to this objecl. By excluding m<n under thirty five 
from the fird office, and thofe under thirty from the 
fecond, it confines the elections to men of whom the 
people have had time to form a judgment, and with 
refpeft tow om they will not be liable to be deceived 
by thofe bril iant appearances of genius and patri- 
otifm, which like tranfient meteors fometimes raif- 
lead as well as dazzle. If the obfervation be well 
founded, that wife kin^s will always be ferved by 
able miniders, it is fair to argue that as an afiembiy 
of feleCl eledlrrs polf fs in a greater degree than 
kings, the means of extenfive and accurate inior- 
m ttion relative to men and characters, fo will their 
appointments bear at lead equal mark.' of difcretion 
and difcernment. The inference which naturally 
refults from thefe considerations is this, that the pre- 
fident and fenators fo chofen will always be of the 
number of thofe who bed underftand our national in- 
tereds, whetlier confidered in relation to the feveral 
dates or to fo-eign nations, who are bed able to pro¬ 
mote th )fe interefts, and whofe reputation for inte¬ 
grity inipires an! merits confidence. With fuch 
men the power of making treaties may be fafeiy 
lodged. 

Although 
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Although the abfolute neceffity of fydem in the 
conduct of any bufinefs is univerfal!y known and 
acknowledged, yet the high importance of it in na¬ 
tional affairs has not yet become fufiiciently impieffed 
on the public mind. They who wifh to commit the 
power under cotifideration to a popular affembly, 
compofed of members conftantly coming and going 
in quick fucceffion, feem not to recollect that fuch a 
body mud neceffarily be inadequate to the attainment 
of thofe great objects, which require to be fteadily 
contemplated in all their relations and circumftances, 
and which can only be approached and atchieved by 
meafures, which not only talents, butalfoexad infor¬ 
mation and often much time are neceffary to concert 
and to execute. It was wife therefore in the conven¬ 
tion to provide not only that the power of making 
treaties fheuld be committed to able and honed men, 
but alfo that they fhould continue in place a fuffic ent 
time to become perfe&ly acquainted with our nati¬ 
onal concerns, and to form and introduce a fydem for 
the management of them. The duration prefcribed 
is fuch as will give them an opportunity of greatly 
extending their political informations and of render¬ 
ing their accumulating experience more and more 

. beneficial to their country. Nor has the convention 
difcovered lefs prudence in providing for the frequent 
eledtions of fenators in fuch a way, as to obviate the 
inconvenience of periodically transferring thofe great 
affairs entirely to new men, for by leaving a confide- 
rable refidue of the old ones in place, uniformity and 
order, as well as a condant fucceifion of official infor¬ 
mation, wHl be preserved. 

There are few who will not admit that the affairs 
of trade and navigation fhould be regulated by a 
fydem cautioufly formed and deadily purfued ; and 
that both our treaties and our laws fhould correfpond 
with, and be made to promote it. It is of much 
contequence that this correfpondence and conformity 
be carefully maintained, and they who affent to the 

truth 
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truth of this pofidon, will fee and Confefs that it is 
ivell provided for by making the concurrence of the 
fenate mjcefiary both to treaties and to laws. 

It feldom happens in the negotiation of treaties of 
whatever nature, but that perfect fecrecy and imme¬ 
diate dijputcb are fometimes requifite. There are 
cafes where the moft ui'eful intelligence may be ob¬ 
tained, if the perfons pofTefling it can be relieved 
from apprehenfions of difeovery. Thofe apprehen¬ 
sions will operate on thofe perfons, whether, they are 
adtuated by mercenary or friendly motives, and there 
doubtlefs are many of both deferiptions, who would 
rely on the fecrecy of the prefident, but who would 
not confide in that of the fenate, and ftill iefs in that 
of a large popular affembly. The conven ion have 
done well therefore in fo difpofing of the power of 
making treaties, that although the prefident muft, in 
forming them, adt by the advice and confent of the 
fenate, yet he will be able to manage the bufinefs of 
'intelligence in fuch manner as prudence may fuggeft. 

They who have turned their attention to the affairs 
of men, muft have perceived that there are tides in 
them Tides, very irregular in their duration, 
Strength and diredtion, and feldom found to run twice 
exadtly in the fame manner or meafure. To difeern 
and to profit by thefe tides in national affairs, is the 
bufinefs of thofe who prefide over them ; and they 
who have had much experience on this head inform 
us, that there frequently areoccafions when days, nay 
even when hours are precious. The lofs of a battle, 
the death of a prince, the removal of a minifter, or 
other circumftances intervening to change theprefenC 
pofture and afpedt of affairs, may turn the moil favo¬ 
rable ride in:o a courfe oppofite to our wifhes. As 
in the field, fo in the cabinet, there are moments to 
be feized as they pafs, and they who prefide in either, 
Should be left in capacity to improve them. So often 
and fo efientially have we heretofore fuffered, from 
the want of fecrecy and difpatch, that the constitution 

would 
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Would have been inexcufibiy defeclive if no attention 
had been paid to thofe objedts. Thofe matters which 
in negotiations ufually require the moft fecrecy and 
the moft difpatch, are thofe preparatory and auxiliary 
meafures which are no otherw&ys important in a na¬ 
tional view, then as they tend to facilitate the attain¬ 
ment of the objects of the negotiation. For thefe the 
prefident will -find no deficulty to provide, and ihould 
any circumftance occur which requires the advice and 
confent of the fenate, he may at any time convene 
them. Thus we fee that the conftitution provides that 
our negotiations for treaties fhall have every advantage 
which can be derived from talents-, information, inte¬ 
grity and deliberate inveftigations on the one hand, 
-and from fecrecy and difpatch on the other. 

But to this plan as to moft others that have ever 
appeared, objections are contrived and urged. 

Some are difpleafed with it, not on account of any 
errors or defe&s in it, but becaufe as the treaties when 
made are to have the force of laws, they ftiould be 
made only by men invefted with legiftative authority. 
Thefe gentlemen feem not to confider that the judg¬ 
ments of our courts, and the commiftions coniiitu- 
tionally given by our governor-, are as valid and as 
bindingon all perfons whom they concern, as the laws 
paired by our legiilature are. , All conftitutional aCls 
of power, whether in the executive or in the judicial 
department, have as much legal validity and obliga¬ 
tion as if they proceeded from the legiilature, and 
therefore whatever name bo given to the power of 
making treaties, or however obligatory they may be 
when made, certain it is that the people may with 
much propriety commit the power to a diftinft body 
from the legiilature, the executive or the judicial. 
It furely does not follow that becaufe they have given, 
the power of making laws to the legiilature, that 
therefore they ftiould likewife give them power to do 
every other adl of fovereignty by which the citizens 
are to be bound and afte&ed. 

Others 
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Others, though content that treaties Ihould be 
made in the mode propofed, are averfe to their being 
the fupreme laws of the land. They infill and profefs 
to believe, that treaties, like ads of alfembly, fhould 
be repealable at pleafure. This idea feems to be 
new and peculiar to this country, but new errors as 
well as new truths often appear. Thefe gentlemen 
would do well to refledl that a treaty is only another 
name for a bargain ; and that it would be impolfible 
to find a nation who would make any bargain with 
us, which Ihould be binding on them abjolutely, but 
on us only fo long and fo far as we may think proper 
to be bound by it. They who make laws may with¬ 
out doubt amend or repeal them, and it will not be 
difputed that they who make treaties may alter or 
cancel them ; but Hill let us not forget that treaties 
are made not by only one of the contrading parties 
but by both, and confequently that as the confent of 
both was effential to their formation at firft, fo mull 
it ever afterwards be to alter or cancel them. The 
propofed conftitution therefore has not in the leaft 
extended the obligation of treaties. They are juil as 
binding, and juft as far beyond the lawful reach of 
legiflative ads now, as they will be at any future 
period, or under any form of government. 

However ufeful jealoufy may be in republics, yet 
when, like bile in the natural, it abounds too much 
in the body politic ; the eyes of both become very 
liable to be deceived by the delufive appearances which 
that malady calls on furrounding objeds. From this 
caufe probably proceed the fears and apprehenfions of 
fome, that the prefident andfenate may make treaties 
without an equal eye to the interefts of ai the Hates. 
Others fufped that the two-thirds will opprefs the 
remaining third, and a Ik whether thofe gentlemen are 
made fufficiently refponfible for their condud— 
whether if they ad corruptly they can be punilhed ; 
and if they make difadvantageous treaties, how are 
we to get rid of thofe treaties ? 

As 
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As all the ftates are equally reprefented in the 
fenjlte, and by men the mod able and the mod 
willing to promote the intereft of their condiments, 
they will all have an equal degree of influence in 
that body, efpecially while they continue to be 
careful in appointing proper perfons, and to infill on 
their pun&ual attendance. In proportion as the 
United States aflame a national form, and a national 
character, fo will the good of the whole be more and 
more an object of attention ; and the government 
mull be a weak one indeed, if it fhotild forget that 
the good of the whole can only be promoted by 
advancing the good of each of the parts or members 
which compofe the whole. It will not be in the 
power of the prefldent and fenate to make any 
treaties, by which they and their families and ellates 
will not be equally bound and affe&ed with the reft 
of the community; and having no private intereft 
diftindl from that of the nation, they will be under 
no temptations to negled the latter. 

As to corruption, the cale is not fuppofeable, he 
muft either have been very unfortunate in his inter- 
courfe with the world, or poflefs a heart very fufcep- 
tible of fuch imprefiions, who can think it probable 
that the prefldent and two-thirds of the fenate will 
ever be capable of fuch unworthy conduft. The idea 
is too grofs and too invidious to be entertained. But 
in fuch a cafe, if it fhould. ever happen, the treaty 
fo obtained from us would, like all other fraudulent 
contra&s, be null and void by the laws of nations. 

With refpedl to their refponlibility, it is difficult 
to conceive how it could be encrealed. Every con- 
fideradon that can influence the human mind, fuch 
as honour, oaths, reputation, confidence, the love of 
country, and family affedtions and attachments, 
afford fecurity for their fidelity. In fhort, as the 
conilitution has taken the utmoft care that they 
fhall be men of talents and integrity, we have reafon 
to be perfuaded that the treaties they make will be 

S 2 as 
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as advantageous as all circumftances confidered, 
could be made ; and fo far as the fear of punifhment 
and difgrace can operate, that motive to good 
behaviour is amply afforded by the article on the 

fubjeft of impeachments. 
PUBLIUS. 

NUMBER LXV. 

A further View of the Conjlitution of the 

Senate, in Relation to its Capacity as a 
Court for the Trial of Impeachments. 

remaining powers which the plan of the 
jf^ convention allots to the fenate, in a diftinft 

capacity, are comprifed in their participation with 
the executive in the appointment to offices, and in- 
their judicial charader as a court for the trial of 
impeachments. As in the bufmefs of appointments 
the executive will be the principal agent, the provi- 
fions relating to it will molt properly be difcuffed in 
the examination of that department. We will there¬ 
fore conclude this head with a view of the judicial 
chara&er of the fenate. 

A well conftituted court for the trial of impeach¬ 
ments, is an objefl not more to be defired than dif¬ 
ficult to be obtained in a government wholly ele&ive. 
The fubje&s of its jurifdi&ion are thofe offences 
which proceed from the mifcondud of public men, 
or in other words from the'abufe or violation of fome 
public truft. They are of a nature which may with 
peculiar propriety be denominated political, as 
they relate chiefly to injuries done immediately to the 
fociety itfelf. The profecution of them, for this 
reafon, will feldom fail to agitate the paflions of the 
whole community, and to divide it into parties, more 

or 
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or lefs friendly, or inimical, to the accufed. In many 
cafes, it will connedt itfelf with the pre-exifting fac¬ 
tions, and will inlift all their animofities, partialities, 
influence and intereft on one fide, or on the other; 
and in fuch cafes there will always be the greatefi: 

> danger, that the decifion will be regulated more by 
the comparative ftrength of parties than by the real 
demonftrations of innocence or guilt. 

The delicacy and magnitude of a truft, which fa 
deeply concerns the political reputation and exigence 
of every man engaged in the adminiflration of public 
affairs, fpeak for themfelves. The difficulty of 
placing it rightly hi a government refting entirely 
on the bafis of periodical eledtons will as readily be 
perceived, when it is confidered that the molt con¬ 
spicuous chara&ers in it will, from that circumftance* 
be too often the leaders, or the tools of the molt cun** 
ning or the molt numerous faction ; and on this 
account can hardly be expe&ed to polTefs the requi^ 
fite neutrality towards thole whofe conduct may be 
the lubjedt of fcrutiny. 

The convention, it appears, thought the fenate 
the molt fit depofitary of this important truft. Thofe” 
who can belt difcern the intrinflc difficulty of the 
thing, will be lealt hafty in condemning that 
opinion; and will be moft inclined to allow due 
weight to the arguments which may be fuppofed tar 
have produced it. 

What it may be afked, is the true fpirit of the 
inftitution itfelf ? Is it not deflgtied as a method of 
national inqjjest into the conduct of public 
men ? If this be the defign of it, who can fo pro* 
perly be the inquifitors for the nation as the repre- 
ientatives of the nation themfelves ? It is not difpu- 
ted that the power of originating the inquiry, or iti 
other words, of preferring the impeachment ought tty 
be lodged in the hands of one branch of the legifla- 
tive body ; will not the reafons which indicate the 
propriety of this arrangement, ftrongly plead for an 

S 3, admiffion? 
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admiffion of the other branch of that body to a fhare 
of the inquiry ? The model, from which the idea of 
this inititution has been borrowed, pointed oat that 
courfe to the convention. In Great-Britain, it is 
the province of the houfe of commons to prefer the 
impeachment ; and of the houfe of lords to decide 
upon it. Several of the ftate conftitutions have 
followed the example. As well the latter as the 
former feem to have regarded the practice of im¬ 
peachments, as a bridle in the hands of the legifla- 
tive body upon the executive fervants of the govern¬ 
ment. Is not this the true light in which it ought 
to be regarded ? 

Where elfe, than in the fenate, could have been 
found a tribunal fufficiently dignified, or fufficiently 
independent ? What other body would be likely to 
feel confidence enough in its onvn fit nation, to preferve 
unawed and uninfluenced the neceflary impartiality* 
between an individual accufed, and the reprefenta- 
tives of the people, his accuj'ers ? 

Could the fupreme court have been relied upon as 
anfvvering this defcription l It is much to be doubted 
whether the members of that tribunal would, at all 
times, be endowed, with fo eminent a portion of for¬ 
titude, as would be called for in the execution of fo 
difficult a talk, and it is (till more to be doubted, 
whether they would poflefs the degree of credit and 
authority, which might, on certain occaflons beindif- 
penfable, towards reconciling the people to a decifion 
that fhould happen to clafh with an accufation brought 
by their immediate reprefentatives. A deficiency in 
the firft would be fatal to the accufed, in the laft, 
dangerous to the public tranquility. The hazard in 
both thefe refpedts could only be avoided, if at all, 
by rendering that tribunal more numerous than would 
confift with a reafonable attention to economy. The 
neceflity of a numerous court for the trial of impeach¬ 
ments is equally- didated by the nature of the pro¬ 
ceeding. This can never be tied down by fuch Arid 

rules. 
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rules, either in the delineation of the offence by the 
profecutors, or in the conftruCtion of it by the judges 
as in common cafes ferve to limit the difcretion of 
courts in favour of perfonal fecurity. There will be 
no jury to Hand between the judges, who are to pro¬ 
nounce the fentence of the law and the party who is 
to receive or fuffer it. The awful difcretion, which 
a court of impeachments mull neceffarily have, to 
doom to honour or to infamy the moft confidential 
and the moft diftinguifhed characters of the commu¬ 
nity, forbids the commitment of the truft to a fmall 
number of perfons. 

Thefe confiderations feem alone fufficient to autho- 
rife a conclusion that the fupreme court would have 
been an improper fubftitute for the fenate, as a court 
of impeachments. There remains a further confide- 
ration which will not a little ftrengthen this con¬ 
clufion. It is this—The puniftiment, which may be 
the confequence of conviction upon impeachment, is 
not to terminate the chaftifement of the offender. 
After having been fentenced to a perpetual oftracifm 
from the efteem and confidence, and honors and emo¬ 
luments of his country, he will Hill be liable to pro- 
fecution and puniftiment in the ordinary courfe of 
law. Would it be proper that the perfons, who had 
difpofed of his fame and his moft valuable rights as a 
citizen in one trial, fhould in another trial, for the 
fame offence, be alfo the difpofers of his life and his 
fortune ? Would there not be the greateft reafon to 
apprehend, that error in the firft fentence would be 
the parent of error in the fecond fentence ? That the 
ftrong bias of one decifion would be apt to overrule 
the influence of any new lights, which might be 
brought to vary the complexion of another decifion ? 
Thofe, who know any thing of human nature, will 
not hefitate to anfwer thefe queftions in the affir¬ 
mative ; and will be at no lofs to perceive, that by 
making the fame perfons judges in both cafes, thofe 

who might happen to be the objects of profecution 
would 
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would in a great meafure be deprived of the double 
fecurity intended them by a double trial. The lofs of 
life and eftate would often be virtually included in a 
fentence, which, in its terms, imported nothing more 
than difmiflion from a prefent, and difqualification 
for a future office. It may be laid, that the inter¬ 
vention of a jury, in the fecond indance, would obviate 
the danger. But juries are frequently influenced by 
the opinions of judges. Tney are fometimes induced 
to find fpecial verdicts which reier the main queltion 
to the decifion of the court. Who would be willing 
to flake his life and his ellate upon the verdid of a 
jury, ading under the aufpices of judges, who had 
predetermined his guilt ? 

Would it have been an improvement of the plan 
to have united the liipreme court with the fenate in 
the formation of the court of impeachments ? This 
anion would certainly have been attended with feveral 
advantages j but would they not have been overbal¬ 
anced by the fignal difadvancage, already Hated* 
ariling from the agency of the fame judges in the 
double profecution to which the offender would be 
liable ? To a certain extent, the benefits of that 
anion will be obtained from making the chief juflice 
of the fupreme court, the prefident of the court of 
impeachments, as is propofed to be done in the plan 
®f the convention ; whiie the inconveniencies of an 
entire incorporation of the former into the latter will 
be lubflantially avoided. This was perhaps the pru¬ 
dent mean. I forbear to remark upon the additional 
pretext for clamour, againit the judiciary, which io- 
conliderable an augmentation of its authority would 
have afforded. 

Would it have been defirable to have compofed the 
court for the trial of impeachments of perfons 'wholly 
diftind from the other departments of the government? 
There are weighty arguments, as well againil, as in 
iavour of fuch a plan. To fome minds, it will nos 
appear a trivial objedion* that it would tend -to 

in ere a fe 
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increafe the complexity of the political machine, and 
to add a new fpring to the government, the utility of 
which would at belt be queftionable. But an objection 
which will not be thought by any unworthy of atten¬ 
tion, is this.—A court formed upon fuch a plan 
would either be attended with heavy expence, or 
might in practice be fubjed to a variety of cafualities 
and inconveniencies. It mult either confilt of per¬ 
manent officers llationary at the feat of government, 
and of courfe entitled to fixed and regular flipends, 
or of certain officers of the date governments, to be 
called upon whenever an impeachment was actually 
depending. It will not be eafy to imagine any third 
mode materially different, which could rationally be 
propofed. As the court, for reafons already given, 
ought to be numerous ; the firft fcheme will be repro¬ 
bated by every man, who can compare the extent of 
the public wants, with the means of fupplying them ; 
the fecond will beefpoufed with caution by thofe, who 
will ferioully confider the difficulty of colleding men 
difperfed over the whole union ; the injury to the ,in¬ 
nocent, from the procrastinated determination of the 
charges which might be brought againft them ; the 
advantage to the guilty, from the opportunities which 
delay would afford to intrigue and corruption, and 
in fome cafes the detriment to the ftate, from the 
prolonged inadion of men, whofe firm and faithful 
execution of their duty might have expofed them to 
the perfecution of an intemperate or designing majo¬ 
rity in the houfe of reprefentatives. Though this 
latter fuppofition may feem harfh, and might not be 
likely often to be verified ; yet it ought riot to be 
forgotten, that the demon of fadion will at certain 
feafons extend his feeptre over all numerous bodies 
of men. 

But though one or the other of the fubftitutes which, 
have been examined, or fome other that might be 
devifed, fhould be thought preferable to the plan, in 
this refped, reported by the convention, it will not 

follow 
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follow that the conftitution ought for this reafon to 
be rejected. If mankind were to refolve to agree in 
no inftitution of government, until every part of it 
had been adjufted to the mod exaCt ftandard of perfec¬ 
tion, fociety would foon become a general fcene of 
anarchy, and the world a defert. Where is the 
Handard of perfection to be found ? Who will under¬ 
take to unite the difcordant opinions" of a whole com¬ 
munity, in the fame judgement of it; and to pre¬ 
vail upon one conceited projector to renounce his in¬ 

fallible criterion, for the fallible criterion of his more 
conceited neighbour ? To anivver the purpole of the 
adversaries of the conftitution, they ought to prove 
not merely, that particular provifions in it are not the 
belt, which might have been imagined ; but that the 
plan upon the whole is bad and pernicious. 

PUBLIUS. 

NUMBER LXVI. 

The fame Subject continued. 
A REVIEW of the principal objections that have 

appeared againft: the propoied court for the 
trial of impeachments, will not improbably eradicate 
the remains of any unfavorable impreftions which 
may ftill exift, in regard to this matter. 

The firft of thefe objections is, that the provifion 
in queition confounds legiflative and judiciary autho¬ 
rities in the fame body, in violation of that impor¬ 
tant and well-elfabliftied maxim, which requires a 
feparation between the different departments of 
power. The true meaning of this maxim has been 
dilcufied and ascertained in another place, and has 
been fhewn to be entirely compatible with a partial 
intermixture of thofe departments for fpecial pur- 
pofes, preferving them in the main dillinCt and 

unconnected. 
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unconnected. This partial intermixture is even in 
fome cafes not only proper, but neceflary to the 
mutual defence of the Several members of the govern¬ 
ment againft each other. An abfolute or qualified 
negative in the executive, upon the aCts of the legis¬ 
lative body, is admitted by the ablell adepts in poli¬ 
tical fcience, to be an indifpenfable barrier againft 
the encroachments of the latter upon the former. 
And it may perhaps with not lefs reafon, be con¬ 
tended, that the powers relating to impeachments 
are, as before intimated, an eflential check in the 
hands of that body upon the encroachments of the 
executive. The divifion of them between the two 
branches of the legiflature ; aligning to One the 
right of accufing, to the other the right of judging ; 
avoids the inconvenience of making the fame perfons 
both accufers and judges ; and guards againft the 
danger of perfecution from the prevalency of a 
faClious Spirit in either of thofe branches. As the 
concurrence of two-thirds of the Senate will be'requi- 
fite to a condemnation, the Security to innocence* 
from this additional circumftance, will be as com¬ 
plete as itfelf can defire. 

It is curious to obferve with what vehemence this 
part of the plan is afiailed, on the principle here taken 
notice of, by men who profefs to admire without 
exception the conftitution of this date ; while that con¬ 
stitution makes the fenate, together with the chan¬ 
cellor and judges of the fupreme court, not only a 
court of impeachments, but the highelt judicatory in 
the ftate in all caufes, civil and criminal. The pro¬ 
portion, in point of numbers, of the chancellor and 
judges to the Senators, is So inconfiderable, that the 
judiciary authority of Nevv-York in the laft refort 
may, with truth, be Said to refide in its Senate. If 
the plan of the convention be in this refpedl chargeable 
with a departure from the celebrated maxim which 
has been fo often mentioned, and Seems to be So little 

underftood. 
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underflood, how much more culpable rnufl be the 
conflitution of New-York* ? 

A j'econd obje&ion to the fenate, as a court of 
impeachments, is, that it contributes to an undue 
accumulation of power in that body, tending to give 
to the government a countenance too ariilocratic. The 
fenate it is obferved, is to have concurrent authority 
with the executive in the formation of treaties, and 
in the appointment to offices; If, fay the obje&ors, 
to thefe prerogatives is added that of determining in 
all cafes of impeachment, it will give a decided pre¬ 
dominancy to fenaiorial influence. To an objection 
fo little precife in ide!f, it is not eafy to find a very 
precife anfwer. Where is the meafureor criterion to 
which we can appeal, for eftimating what will give 
the fenate too much, too little, or barely the proper 
degree of influence ? Will it not be more fafe, as well 
aS'ioore Ample, to difmifs fuch vague and uncertain 
calculations, to examine each power by itfelf, and to 
decide on general principles where it may be depo¬ 
sited with mofl advantage and lead inconvenience? 

If we take this courfe it will lead to a more intelli¬ 
gible, if not to a more certain refult. The difpofi- 
tion of the power of making treaties, which has 
obtained in the plan of the convention, will, then, if 
I miflake not, appear to be fully juflified by the con- 
fiderations ftated in a former number, and by others 
which will occur under the next head of our enqui¬ 
ries. The expediency of the jun&ion of the fenate 
with the executive in the power of appointing to oflices 
will, I trull, be placed in a light not lefs fatisfa&ory, 
in the difquifitions under the fame head. And I 
flatter myfelf the obfervations in my laft paper naufl 
have gone no inconfiderable way towards proving 
that it was not eafy, if pra&icable, to find a more 
lit receptacle for the power of determining impeach¬ 

ments 

* In that of New-Jerfey alfo the final judiciary authority is in 
a branch of the legiflature. Jn New-Hampfhire, Maflachufetts, 
Pennfylvania and South-Carolina, one branch of the legiilative 
is the court for the trial of impeachments. 
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tnentf, than that which has been chofen. If this be 
truly the cafe, the hypothetical danger of the too 
..great weight of the fenate ought to be difcarded from 
•our reafonings. 

But this hypothecs, fuch as it is, has already been 
refuted in the remarks applied to the duration in 
office prefcribed for the fenators. It was by them 
fhewn, as well on the credit of hidorical examples, 
as from the reafoji of the thing, that the mod popular 

branch of every government, partaking of the repub¬ 
lican genius, by being generally the favourite of the 
people, will be as generally a full match, if not an over¬ 
match, for every other member of the government. 

But independent of this mod active and operative 
principle ; to fecure the equilibrium of the national 
houfe of reprefentatives, the plan of the convention 
has provided in its favour, feveral important coanter- 
-poifes to the additional authorities, to be conferred 
upon the fenate. The exclusive privilege of origi¬ 
nating money bills will belong to the houfe of repre¬ 
fentatives. The fame houfe will poflefs the foie right 
ofindituting impeachments : Is not this a complete 
counterbalance to that of determining them ?-—The 
fame houfe will be the umpire in all eledons of the 
prefident, which do not unite the fuffrages of a majo¬ 
rity of the whole number of eledors; a cafe which it 
cannot be doubted will fometimes, if not frequently 
happen. The condant poffibility of the thing mud 
be a fruitful fource of influence to that body. The 
mere it is contemplated, the more important will 
appear this ultimate, though contingent power of 

-deciding the competitions of the mod illudrious citi¬ 
zens of the union, for the firfl office in it. It would 
pot perhaps be rafh to predid, that as a mean ofinflu¬ 
ence it will be found to outweigh all the peculiar 
attributes of the fenate. 

A third objection to the fenate as a cotfrt of im¬ 
peachments is drawn from the agency they are to 
.-have in the appointments to office. It is imagined 
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that they would be too indulgent judges of the con¬ 
duct of men, in vvhofe official creation they had par¬ 
ticipated. The principle of this obje&ion would 
condemn a practice, which is to be feen in all the 
ilate governments, if not in all the governments, 
with which we are acquainted : I mean that of ren¬ 
dering thofe, who hold offices during pleafure, depen¬ 
dent on the pleafure of thofe, who appoint them. 
With equal plaufibility might it be alledged in this 
cafe that the favouritifm of the latter would always be 
an afylum for the milbehaviour of the former. But 
that pra&ice, in contradiction to this principle, pro¬ 
ceeds upon the prefumption, that the refponlibility of 
thofe who appoint, for the fitnefs and competency of 
the perfons, on whom they bellow their choice, and 
the intereft they have in the refpe&able and pros¬ 
perous admmigration of affairs, will infpire a l'uffi- 
cient difpofition, to difmifs from a lhare in it, all fuch 
who, by their conduit, may have proved themfelves 
unworthy of the confidence repofed in them. Though 
fails may not always correfpond with this prefumption 
yet if it be in the main jult, it mull dellroy the fup- 
pofition, that the fenate, who will merely fanilion 
the choice of the executive, Ihould feel a byafs to¬ 
wards the objeits of that choice, llrong enough to 
blind them to the evidences of guilt fo extroardinary 
as to have induced the reprefentatives of the nation 
to become its accufers. 

If any further argument were neceflary to evince 
the improbability of fuch a byafs, it might be found 
an the nature of the agency of the fenate, in thebu- 
finefs of appointments. It will be the office of the 
prefident to nominate, and with the advice and confent 
of the fenate to appoint. There will of courfe be no 
exertion of choice on the part of the fenate. They 
may defeat one choice of the executive, and oblige 
him to make another ; but they cannot themfelves 
choofe—they can only ratify or rejeft the choice, he 
may have made. They might even entertain a pre¬ 

ference 
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fere nee to fome other perfon, at the very moment 
they were affenting to the one propofed; becaufe 
there might be no pofitive ground of oppofition to 
him ; and they could not be fure, if they withheld 
their afTent, that the fubfequent nomination would 
fall upon their own favourite, or upon any other per- 
fon in their eftimation more meritorious than the one 
rejeded. Thus it could hardly happen that the ma¬ 
jority of the fenate would feel any other complacency 
towards the objed of an appointment, than fuch, as 
the appearances of merit, might infpire, and the 
proofs of the want of it, deftroy. 
• A fourth objedion to the fenate, in the capacity 
of a court of impeachments, is derived from their 
union with the executive in the power of making 
treaties. This, it has been faid, would conftitute 
the fenators their own jndges, in every cafe of a 
corrupt or perfidious execution of that truft. After 
having combined with the executive in betraying the 
interefts of the nation in a ruinous treaty, what pro¬ 
pped, it is afked, would there be of their being made 
to fuffer the punifhment, they would deferve, when 
they were themfelves to decide upon the accufation 
brought againft them for the treachery of which they 
had been guilty ? 

This objedion has been circulated with more ear- 
neftnefs and with greater fhew of reafon, than any 
other which has appeared againft this part of the plan; 
and yet I am deceived if it does not reft upon an 
erroneous foundation. 

The fecurity eiTentially intended by the conftitu- 
tion againft corruption and treachery in the formation 
of treaties, is to be fought for in the numbers and 
charaders of thole who are to make them. The 
joint agency of the chief magiftrate of the union, 
and of two thirds of the members of a body feleded 
by the colledive wifdom of the legiflatures of the 
feveral ftates, is defigned to be the pledge for the 
fidelity of the national councils in this particular. 

T 2 The 
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The convention might with propriety have meditated 
the punifhment of the executive, for a deviation 
from the infiruftions of the fenate, or a want of in¬ 
tegrity in the condud of the negotiations committed 
to him : They might alfo have had in view the pu- 
niihment of a few leading individuals in the fenate, 
who fhould have proftituted their influence in that 
body, as the mercenary inftruments of foreign cor¬ 
ruption : But they could not with more or with equal 
propriety have contemplated the impeachment and 
punifhment of two thirds of the fenate, confenting 
to an improper treaty, than of a majority of that or 
of the other branch of the national legiflature, con¬ 
fenting to a pernicious or unconftitutional law: a 
principle which I believe has never been admitted 
into any government. How in fad could a mapdf^ty 
of the houfe of reprefentatives, impeach themfelvesf 
Not better, it is evident, than two thirds of the 
fenate might try themfelves. And yet what reafon is 
there, that a majority of the houfe of reprefentatives, 
facrihcing the interefls of the fociety, by an unjufl 
and tyrannical ad of legiflation, fhould efcape with 
impunity more than two-thirds of the fenate, facri- 
ficing the fame interefls in an injurious treaty with a 
foreign power ? The truth is, that in all fuch cafes 
it is efiential to the freedom and to the neceflary in¬ 
dependence of the deliberations of the body, that 
the members of it fhould be exempt from punifhment 
for ads done in a colledive capacity ; and the fecu- 
rity to the the fociety mult depend on the care which 
is taken to confide the truft to proper hands, to make 
it their interefl to execute it with fidelity, and to 
make it as difficult as poflible for them to combine 
in any interefl oppofite to that of the public good. 

So far as might concern the mifbehaviour of the 
executive in perverting the inftrudions, or contra¬ 
vening the views of the fenate, we need not be ap- 
prehenfive of the want of a difpofltion in that body 

to pumfh the abufe of their confidence, or to vindi¬ 
cate 
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Cate their own authority. We may thus far count 
upon their pride, if not upon their virtue. And fo 
far even as might concern the corruption of leading 
members, by whole arts and influence the majority 
may have been inveigled into meafures odious to the 
community ; if the proofs of that corruption fhould 
be fatisfa&ory, the ufual propenfity of human nature 
will warrant us in concluding, that there would be 
commonly no defeat of inclination in the body, to* % 
divert the public refentment from themfelves, by a 
ready facrifice of the authors of their mifmanagc- 

ment and difgrace.- 
PUBLIUS, 

NUMBER LXVII. 

Concerning the Conjiiiution of the Prejident: 
A grofs Attempt to jnifreprefent this Pari 
of the Plan detected. 

THE conftitution of the executive department 
of the propofed government claims next our 

attention. 
There is hardly any part of the fyftem, which 

ct>uld have been attended with greater difficulty in 
the arrangement of it than this; and there is perhapa 
none, which has been inveighed againlt with lefs 
candor, or criticifed with lefs judgement. 

Here the writers againft the conftitution feem to 
have taken pains to ftgnalize their talent of mifrepre- 
fentation. Calculating upon the averiion of the people 
to monarchy, they have endeavoured to inlift all 
their jealoufies and apprehenftons in oppofttion to 
the intended prefident of the United States; not 
merely''as the embryo but as the full grown progeny 
©f that detefted parent. To eftablilh the pretended 

T 3 affinity 
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affinity they have not fcrupled to draw refources even 
from the regions ol fiction. The authorities of a 
magillrate, in few inftances greater, and in fome 
inftances lefs than thole of a governor of New-York, 
have been magnified into more than royal preroga¬ 
tives. He has been decorated with attributes fiiperior 
in dignity and fplendor to thofe of a king of Great* 
Britain. He has been Ihewn to us with the diadem 
fparkling on his brow, and the imperial purple flow¬ 
ing in his train. He has been feated on a throne 
furrounded with minions and miftreffes; giving audi¬ 
ence to the envoys of foreign potentates, in all the 
fupercilious pomp of majelty. The images of Afiatic 
defpotifm and voluptuoufnefs have fcarcely been 
wanting to crown the exaggerated feene. We have 
been almoft taught to tremble at the terrific vifages 
of murdering janiffaries ; and to blufh at the unveiled 
myfteries of a future feraglio. 

Attempts fo extravagant as thefe to disfigure, or 
it might rather be faid, to metamorphofe the object, 
render it neceffary' to take an accurate view of its 
real nature and form ; rn order as well to afeertain 
its true afpedt and genuine appearance, as to unmafle 
the difmgenuity and expofe the fallacy of the coun¬ 
terfeit relemblances which have been lo infidioufly as 
well as induftrioufly propagated. 

In the execution of this talk there is no man, who 
would not find it an arduous effort, either to behold 
with moderation or to treat with ferioofnefs the devices 
not lefs weak than wicked, which have been con- 
trived to pervert the public opinion in relation to 
the fubjedt. They fo far exceed the ufual, though 
unjoftifiable, licenfes of party-artifice, that even i*n 
a difpofition the mod candid and tolerant they mail 
force the fentiments which favor an indulgent con- 
ftrudtion of the conduct of political adverfaries to 
give place to a voluntary and unreferved indignation. 
It is impoflible not to bellow the imputation of deli¬ 
berate impofture and deception upon the grofs pre¬ 

tence 
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tcncc of a fimilitude between a king of Great-Britain 
and a magiftrate of the character marked out for that 
of the prefident of the United States. It is ftill more 
impoflible to withold that imputation from the rafh 
and barefaced expedients which have been employed 
to give fuccefs to the attempted impofition. 

In one inftance, which 1 cite as a fample of the 
general fpirit, the temerity has proceeded fo far as 
to afcribe to the prefident of the United States a 
power, which by the inftrument reported is exprefsly 

allotted to the executives of the individual Hates.— 
I mean the power of filling cafual vacancies in the 
fenate. 

This bold experiment upon the difcernment of his 
countrymen, has been hazarded by a writer who 
(whatever may be his real merit) has had no incon¬ 
siderable fhare in the applaufes of his party* ;—and 
who upon his falfe and unfounded fuggeflion, has 
built a feries of obfervations equally falfe and 
unfounded. Let him now be confronted with the 
evidence of the fad; and let him, if he be able, 
juflify or extenuate the fhameful outrage he has 
offered to the didates of truth and to the rules of 
fair dealing. 

The fecond claufe of the fecond fedion of the fecond 
article empowers the prefident of the United States 
“ to nominate, and by and with the advife and con- 
9t fent of the fenate to appoint ambafTadors, other 

public minifters and>confuls, judges of the fupreme 
** court, and all other officers of the United States, 
“ whofe appointments are not in the conHitution other• 
ff wife provided for, and which Jhall he ejiablijhed by 

“ law.” Immediately after this claule follows another 
in thefe words—*c The prefident lhall have power to 

fill up all vacancies that may happen during the 

** recefs of the fenate, by granting commiffions which 
“ fhali expire at the end of their next feffion” It is 
from this lalt proyifion that the pretended power of 

the 
* See Cato, No. 5, 
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the prefident to fill vacancies- in the fenate has been 
deduced. A flight attention to the connection of the 
claufes and to the obvious meaning of the terms wilir 
fatisfy us that the deduction is not even colourable. 

The firft of thefe two claufes it is clear only pro¬ 
vides a mode for appointing fuch officers, “ whofe. 
€t appointments are not othervoije provided for in the 
*' conftitution, and which fhall be efablifhed bylaw'” 

of courfe it cannot extend to the appointment of fe- 
nators; whofe appointments are otherwife provided 

for in the conftitution’*, and who are efablijbedby the 
confutation, and will not require a future eftabiifli- 
ment by law. This polition will hardly be contefted. 

The laft of thefe two claufes, it is equally clear, 
cannot be underftood to comprehend the power of 
filling vacancies in the fenate, for the following 
reafons:—Firfi. The relation in which that claufe 
ftands to the other, which declares the general mode 
of appointing officers of the United States, denotes- 
it to be nothing more than a fupplement to the other; 
for the purpofe of ellablilhing an auxiliary method of 
appointment, in cafes to which the general method 
was inadequate. The ordinary power of appointment 
is confided to the prefident and fenate jointly, and 
can therefore only be exercifed during the feffion of 
the fenatebut as it would have been improper to 
oblige this body to be continually in feffion for the 
appointment of officers ; and as vacancies might 
happen in their recejsy which it might be neceflary foir 
the public fervice to fill without delay ; the fucceed- 
ing claufe is evidently intended to authorile the pre¬ 
fident, fingly, to make temporary appointments 

during the recefs of the fenate, by granting com- 
miffions which fhould expire at the end of their 

*cnvext feffion.” SecondIf this claufe is to be 
confidered as fupplementary to the one which pre¬ 
cedes, the vacancies of which it fpeaks mult be con- 
ftrued to relate to the “ officers55 deferibed in the 

preceding, 
* Article x. $ 3. Claufs 3, 
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preceding one ; and this we have feen excludes from 
its defcription the members of the fenate.-^-Tbird. 

The time within' which the power is to operate,. 
“ during the recefs of the fenate,” and the duration 
of the appointments, “ to the end of the next ieffion” 
of that body, confpire to elucidate the fenfe of the pro- 
vifion which if it had been intended to comprehend 
fenators, would naturally have refered the temporary 
power of filling vacancies to the recefs of the hate 
legiflatures, who are to make the permanent appoint¬ 
ments, and not to the recefs of the national fenate* 
who are to have no concern in thole appointments ; 
and would have extended the duration in office of the- 
temporary fenators to the next feffion of the legifla- 
ture of the hate, in whole reprefentation the vacancies 
had happened, inhead of making it to expire at the 
grid of the enfuing feffion of the'national fenare. The 
circumltances of the body authorifed to make the per¬ 
manent appointments, would of courfe have governed 
the modification of a power which related to the tem¬ 
porary appointments; and as the national fenate is. 
the body whole fituation is alone contemplated in the 
claule upon wb’ch the fuggeilion under examination 
has been founded, the vacancies to which it alludes 
can only be deemed to relpedt thofe officers, in whole 
appointment that body has a concurrent agency with 
the prelident. But, lajily, the fir ft and fecond clauses 
of the third fedlion of the firil article, not only obviate 
the poffibility of doubt, but dellroy the pretext of 
mifconception. The former provides that “ the 
t( fenate of the United States ill a 11 be compofed of 
4{ two fenators from each lcace, choien by tbe legijla- 
** ture thereof for fix years;” and the latter diredts, 
that “ if vacancies in that body fhouid happen by 
** refignation or otherwise, during the recejs of the 

** legijlature of any state, the executive thereof 

4t may make temporary appointments until the next 

tf meeting of the legifature} which fhall then fill fuclt 
“ vacancies.” Here is an exprefs power given, in 

cleas 
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clear and unambiguous terms, to the date executives* 
to fill the cafual vacancies in the fenate, by tempo¬ 
rary appointments; which not only invalidates the 
fuppofition that the claufe before confidered could have 
been intended to confer that power upon the prefi- 
dent of the United States, but proves that this fup¬ 
pofition, deftitute as it is even of the merit of plaufi- 
bility, muff have originated in an intention to deceive 
the people, too palpable to be obfcuredby fophiftryr 
and too atrocious to be palliated by hypocrify. 

I have taken the pains to feledl this inftance of 
mifreprefentation, and to place it in a clear and 
ftrong light, as an unequivocal proof of the unwar¬ 
rantable arts which are pra<5lifed to prevent a fair 
and impartial judgment of the real merits of the 
conftitution fubmitted to the confederation of the 
people. Nor have I fcrupled in fo flagrant a cafe to 
allow myfelf in a feVerity of animadverfion little con¬ 
genial with the general fpirit of thefe papers. I 
hefitate not to fubmr it to the decifion of any candid 
and honed adverfary of the propofed government 
whether language can furnifh epithets of too much- 
afperity for fo fhamelefs and fo proditute an attempt 
to impofe on the citizens of America. 

PUBLIUS. 

NUMBER tXVIII. 

The View of the Conftitution of the P ref dent 
continued, in Relation to the Mode of Ap¬ 
pointment. 

THE mode of appointment of the chief magif. 
trate of the United States is alraod the only 

part of the fyftem, of any conlequence, which has 
efcaped without fevere cenfure, or which has re¬ 
ceived the flighted mark of approbation from its oppo¬ 

nents. 
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jvents. The moft plaufibleof thefe, who has appeared 
in the print, has even deigned to admit, that the 
election of the prefident is pretty well guarded*. 
I venture fomewhat further, and helitate not to 
affirm, that if the manner of it be not perfect, it is at 
leaft excellent. It unites in an eminent degree all 
the advantages, the union of which was to be defired. 

It was defireable, that the fenfe of the people ffiould 
operate in the choice of the perfon to whom fo im¬ 
portant a trull was to be confided, This end will be 
anfwered by committing the right of making it, not 
to any pie-eftablilhed body, but to men, chofen by 
the people for the fpecial purpoie, and at the parti¬ 
cular conjuncture, 

It was equally defireable, that the immediate elec¬ 
tion Ihouid be made by men moll capable of analiz- 
ing the qualities adapted to the fiation, and a&ing 
under circumilances favourable to deliberation and to 
a judicious combination of all the reafons and in¬ 
ducements that were proper to govern their choice. 
A fraall number of perfons, feledted by their fellow 
citizens from the general mafs, will be moll likely to 
poffefs the information and difcernment requifite to 
fo complicated an invelligation. 

It was alfo peculiarly defireable, to afford as little 
opportunity as poffible to tumult and diforder. This 
evil was not lealt to be dreaded in the eleftiofi’qf a 
magiltrate, who was to have fo important an agemcwin 
the adminillrationof the government, as the prenaent 
of the United States. Rut the precautions which 
have been fo happily concerted in the fyllem under 
conlideration, promife an effectual fecurity again!! 
this mifchief. The choice of federal to form an in¬ 
termediate body of electors, will be muchlefs apt to 
convulfe the community, with any extroardinary or 
violent movements, than the choice of one who was 
himielf to be the final objeCt of the public wilhes. 
And as the electors, chofen in each Hate, are to 

affemble 
• Vide Federal Farmer, 
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afiemble and vote in the flate, in which they are 
chofen, this detached and divi led fituation will 
expofe them much lefs to heats and ferments,,; which 
anight be communicated from them to the people, 
than if they were all to be convened at one time, 
in one place. 

Nothing was more to be defired, than that every 
pradticable obltacle Ihould be oppofed to cabal, 
intrigue and corruption. Thefe -rooft deadly adver¬ 
saries of republican government might naturally have 
been expected to make their approaches from more 
than one quarter, but chiefly from the defire in 
foreign powers to gain an improper afeendant in oar 
councils. How could they better gratify this, than 
by railing a creature of their own to the chief magi¬ 
stracy of the un:on f But the convention have guarded 
again 11 all danger of this fort with the moft provident 
and judicious attention. They have not made the 

^appointment of the prefident to depend on any pre¬ 
existing bodies of men who might be tampered with 
beforehand to prollitute their votes; but they have 
referred it in the firll inftance to an immediate adt of 
thr people of America, to be exerted in the choice of 
.perfons for the temporary and foie purpofe of making 
the appointment. And they have excluded from 
©legibility to this trull, all thofe who from fituation 
might be fufpedted of too great devotion to'the pre¬ 
fident in office. .No fenator, representative, or other 
perfon holding a place of trull or profit under the 
United States, can be of the number of the electors. 
Thus, without corrupting the body of the people, the 
immediate agents in the election will at leall enter 
.upon the talk, free from any finiIter byafs. Their 
tranfient exiflence, and their detached fituation, 
already taken notice of, afforded a fatisfadlory prof- 
pedt of their continuing f>, to the conclufion of it. 
The bufinefs of corruption, when it is to embrace fo 
confiderable a number of men, requires time, as well 
as means. Nor would it be found eafy fuddenly to 

embark 
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’ertibark them, difperfed, as they \vou’d be over 
thirteen ftates, in any combinations founded upon 
motives, which though they could not properly be 
denominated corrupt, might yet be of a nature to 
miflead them from their duty. 

Another and no lefs important desideratum was, 
that the executive fhoald be independent for his con¬ 
tinuance in office cn all, but the people rhemfelves. 
He might otherwife be tempted to facrihce his duty 
to his complaifance for thofe whofe favor was neceffary 
to the duration of his official confequence. This 
advantage will alfo be fecured, by making his rc- 
elcftion to depend on a fpecial body of reprefenta- 
tives, deputed by thefociety for the irr.gle purpofe of 
making the important choice. 

All theie advantages will be happily combined in 
the plan devifed by the convention, which is, that 
the people of each hate fhall choofe a number of per- 
iohs as ele&ors, equal to the number of fenators and 
rcprefentatives of fuch hate in the 'national govern¬ 
ment, who fhall afTemble within the hate and vote fbr 
fo'me fit perfon as prefident. Their votes, thus given, 
are to be tranimitted to the feat of the national go¬ 
vernment; and the perfon who may happen to have 
a majority of the whole number of votes, will be the 
prefident. But as a majority of the votes might net 
always happen to centre on one man, and as it might 
be unfafe to permit lefs than a majority to be condu- 
five, it is provided, that in fuch a contingency, the 
houfe of reprefentatives fhall feled out of the candi¬ 
dates, who fhall have the five highefl numbers of 
votes, the man who in their opinion may be belt 
qualified for the office. 

This procefs of election affords a moral certainty, 
that the office of prefident, will never fall to the lot of 
any man, who is not in an eminent degree endowed 
with the requifite qualifications. Talents for low inw 
trigue and the little arts of popularity may alone fufHce 
to elevate a man to the firft honours in a Tingle flate, 

• J U but 
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but it will require other talents and a different kind 
of merit to eltablilh him in the elleem and confidence 
of the whole union, < r of fo confiderable a portion 
of it as would be necelLry to make him a fuccefsful 
candidate for the diltinguilhed office of prefident of 
the United States. It will not be too llrong to fay, 
that there will be a conftant probability of feeing the 
ilation filled by characters pre-eminent for ability and. 
virtue. And this will be thought no inconfiderable 
recommendation of the conftitution, by thofe, who 
are able to ellimate the (hare, which the executive in 
every government muft neceffarily have in its good 
or ill adminillration. Though we cannot acquiefce 
in the political herefy of the poet who fays— 

“ For forms of government let fools conteft— 
*f That which is belt adminiftred is belt.” 

—yet we may fafely pronounce, that the true teft of 
a good government is its aptitude and tendency to 
produce a good adminiflration. 

The vice-prefident is to be chofen in the fame 
manner with the prefident.; with this difference, that 
the fenate is to do, in refpedl to the former, what is 
to be done by the houfe of reprefentatives, in refpeCl 
to the latter. 

The appointment of an extroardinary perfon, as 
vice-prefident, has been objeCled to as fuperfluous, if 
not mifehievous. It has been alledged, that it would 
have been preferable to have authorbed the fenate 
to ele& out of their own body an officer, anfwering 
to that defeription. But two confiderations feem 
to jufiify the ideas of the convention in this refpeCl. 
One is, that to fecure at all times the poffibility of a 
definitive refolution of the body, it is neceffaiy that 
the prefident fhould have only a calling vote. And 
to take the fenator of any Hate from his feat as 
fenator, to place him in that of prefident of the 
fenate, would be to exchange, in regard to the Hate 
from which he came, a conftant for a contingent 

' - vote. 



■ Vote. The other confideration is, that as the vice- 
- prefident may occafionally become a fubftiftute for 

the prefident, in the fupreme executive magiftracy, 
all the reafons, which recommend the mode of elec¬ 
tion prefcribed for the one, apply with great, if not 
with equal force to the manner of appointing the 
other. It is remarkable, that in this as in molt other 
inftances, the objection which is made, would lie 
againitthe conllitution of this ft ate. We have a lieute¬ 
nant-governor chofen by the people at large, who pre- 
fides intheienate, and is the conftitutional fubftitute 
for the governor in cafualties fimilar to thofe, which 
would authorife the vice-prefident to exercife the au¬ 
thorities and difcharge the duties of the prefident. 

PUBLIUS. 

NUMBER LX1X. 

The fame View continued, with a Comparifon 
between the Prefident and the King of 
Great-Britain on the one Hand9 and the 
Governor of NewVTork on the other. 

I PROCEED now to trace the real characters of 
the proposed executive as they are marked out in 

the piano! the convention. This will ferve to place 
in a ftroog light the unfairneis of the reprefentations 
which have been made in regard to it. 

The firft thing which ftrik.es our attention is, that 
the executive autnority, with few exceptions, is to be 
veiled in a fingle magiilrate. This will (carcely, 
however, be confidered as a point upon which any 
companion can be grounded ; tor if in this particu¬ 
lar there be a refemblance to the king of Great Bri¬ 
tain, there is not leis a refemblance to the Grand 
Signior, to the Khan of Fartary, to the m in ot the 
feven mountains, or to the governor of New-York. 

That magiilrate is to be elected for four years ; 
and is to be re-eligible as often as the people of the 

* U 2 United 
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Unite# States (hall think him worthy of their confi¬ 
dence. In thefe circumftances, there is a total dif- 
fimiiitude between kite and a king of Great-Britain ; 
who is an hereditary monarch, polfe fling the crown a« 
a patrimony descendible to his heirs forever; bat 
there is a clofe analogy between him and a governor 
of New-York, who is ele&ed for three years, and.is 
re-eligible without limitation or intermiflion. Ifj 
v/e confider how much lefs time would be requiflte 

1 for ellablifhing a dangerous influence in a Angle ftate, 
than for eflablifliing a like influence throughout the 
United States, we muft conclude that a duration of 
four years for the chief magiftrate of the union, is.a 
degree of permanency far lefs to be dreaded in that 
office, than a duration of three years for a correfpon- 
dent office,in a Angle date. 

The prefldent of the United. States would be liable 
to be impeached, tried, and upon conviction of 
treason* bribery, or other high crimes or mifde- 
meanor.% removed from office ; and would afterwards 
be liable to profecution- and.punjfhment in.the ordi¬ 
nary couide of law., The perfon of the king of Great-- 
"Britain is facred and inviolable : There is no con- 
flitutional tribunal to whkh he is. amenable; no 
puniuiment to which he can be fubjcCted. without 
involving the crifis of a national revolution. In this 
delicate and important circumflance of perfonal 
refponfibility, the prefldent of confederated America,, 
would ftarod upon no better ground than a governor 
of Nevv-York, and upon worfe ground than the 
governors of Virginia and Delaware. 

The prefldent of the United States is to have power 
to return a bill, which fhall have palled the two 
branches of the legiflature, for re-confideration ; and 
the bill fo returned is not to become a law, unlefs upon 
that re-consideration it be approved by two thirds of 
both houfes. The king of Great-Britain, on his part 
has an abfolute negative upon the a&js of the two 
houfes of parliament. The difufe of that power for 

a 
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a confiderable time paft, does not affedl the reality of 
its exiflence ; and is to be afcribed wholly to the 
crown’s having found the means of fubflituting influ¬ 
ence to authority, or the art of gaining a majority in- 
one or the other of the two houfes, to the neceflity of 
exerting a prerogative which could feldom be exerted 
without hazarding fome degree of national agitation. 
The qualified negative of the prefident differs widely* 
from this abfolute negative of the Britifh fovereign ; 
and tallies exa&iy with the revifionary authority of 
the council of revifion of this ftate, of which the 
governor is a conftituent part. In this refpeft, the 
power of the prefident would exceed that of the gover- • 
nor of New-York.; becaufe the former would poflefs 
fingly what the latter fhares with the- chancellor and 
judges:. But it would be precifely the fame with that 
of the governor of Maffachufetts, whofe conflitution, 
as to this article, feems to have been the original from 
which the convention have copiedv 

The prefidentis to be the “ commander in chiefof 
4t the army and navy of the United States, and of the 
“ militia of the feveral- ftates when called into the 
“ actual fervice of the United States. He is to have 
44 power to grant reprieves and pardons for offences 
44 again ft the United States except in caj'es of impeach- 

4t ment ; .to recommend to* the confideration of con- 
** grefs fiich meafures as he fhall judge neceffary and 
44 expedient j to convene on extraordinary occafions 

both houfes of the legiflature, or either of them, and 
“ in cafe of difagreement between them •with refpett 

44 to the time of adjournment, to adjourn them to fuch 
44 time as hs fhall think proper ; to take care that the 
44 laws be faithfully executed; and to commiflion all 
44 officers of the United States.”' In moft of thefe 
particulars the power of the prefident will referable 
equally that of the king of Great-Britain and of the 
governor of New-York. The mofl material points 
of difference are thefe :—Firji* The prefident will 
have only the occafional command of fuch part of the - 

HJ- 3 militia 
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militia of the nation, as by legislative provihon may 
be called into the a&ual fervice of the union. The 
king of Great Britain and the governor of New-York, 
have at all times the entire command of all the militia, 
within their feveral juriidibtons,. In this article 
therefore the power of the president would be inferior 
to that of either the monarch or the governor. Second* 

The prefident is to be commander in chief of the 
army and navy of the United States. In his refped; 
his authority would be nominally the fame with that 
of the king of Great-Britain, but in fubflance much 
inferior to it. It would amount to nothing more than 
the fupreme command and direction of the military 
and naval forces, as firli general and admiral of the 
confederacy ; while that of the Britifh king extends 
to the declaring of war, and to the raijing and regu¬ 

lating of fleets and armies; all which by the coniii- 
tution under confideration, would appertain to the 
Jegifla ure.* The governor of Nevv-York, on the 
other hand, is by the conititution of the hate vefted 
only with the command of its militia and navy. But 
the conflitutions oi feveral of the Hates, exprelsly de¬ 
clare their governors to be commanders in chief as 
well of the army as navy ; and it may well be a ques¬ 
tion whether thofe of New-Hampfhire and Maflachu- 
fetts, in particular, do not in this inftance confer 
larger powers upon their refpeftive governors, than 
could be claimed by a preflient of the United States* 

Third. 
* A writer in a Pennsylvania paper, under the fignature of 

Tamony, has afferted that the king of Great-Britain owes his-- 
prerogatives as commander in chief to an annual mutiny bill-. 
Tiie truth is on the contrary, that his prerogative in this refpe<5i 
is immemoiial, ana was only difpuied “ contrary to all reafon 
f< and precedent,” a BJackftone, vol. i. pa<e 262, expreffes it, 
by the Jong parliament of Charles Firft ; but by the ftatute the 
13th of Charles Second, chap. 6. it was declared to be in the 
king alone, for that the foie fupreme government and command 
©f the militia within his majelty’s realms and dominions, and of 
all forces by fea and land, and of all forts and places of ftrength, 
ever was and is the undoubted 1 ight of his majefty and his 
royal predecelfors kings and queens of Hr gland, and that both 
or either houfe of parliament cannot nor ought to pretend to 
the fame, -0 ~ 
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Q’hird. The power of the prefident in. refpeCl to par¬ 
dons would extend to all cales, except tbofe of impeach¬ 

ment. The governor of New-York may pardon in 
all cafes, even in thofe of impeachment, except for 
treafon and murder Is not the power of the gover¬ 
nor in this article, on a calculation of political confe- 
quences, greater than that of the prefident ? All con- 
ipiracies and plots againlt the government, which 
have not been matured into aCtual treaton, may be 
fcreened from pumlhment of every kind, by the inter- 
pofition of tne prerogative of pardoning. If a gover¬ 
nor of New York therefore fhould be at the head of 
any fuch confpiracy, until the delign had been ripened 
into aCtual hoftility, he couid eniure his accomplices 
and adnerents an entire impunity. A prelk.ent of 
the union on the other hand, though he may even 
pardon treaf n, when prolecuted in the ordinary 
courfe of law, could Ihelter no offender in any degree 
from the effeCts of impeachment and conviction. 
Would not the profpeCt of a total indemnity for all 
the preliminary Heps be a greater temptation to 
undertake and perfevere in an enteiprife againit the 
public liberty than the mere profpeCt of an exemption 
from death and confifcaticn, if the final execution of 
the defign, upon an a&ual appeal to arms, fhouid 
miicarry ? Would this lalt expectation have any influ¬ 
ence all, when the probability .was compuced that 
the perfon who was to afford that exemption might 
himleif be involved in the conlequences of the mea- 
fure ; and might be incapacitated by his agency in 
it, from affording the defired impunity ? The better 
to judge ot this matter, it will be neceffary to 
recollect that by the propofed conllitution the offence 
of treafon is limited “ to levying war upon the United 
4‘ States, and adhering to ilu ir enemies, giving rhem 
“ aid and comfort,” and that by the laws of Nevv- 
York it is confined within fimilar bounds.—Fourth. 
The prefident can only adjourn the national Jegiila- 

ture in the fingle cafe of dnagreement about the time 
of 
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ef adjournment. The Britifli monarch may prorogue 
or even difTolve the parliament. The governor of 
New-York may alfo prorogue the legislature of this 
flate for a limited time ; a power which in cer- 
tain fituations may be employed, to very important 
purpofes. 

The prefident is to have power with the advice and 
confent of the Senate to make treaties ; provided two 
thirds of the Senators prelent concur. The king of 
Great-Britain is the foie and abfolute representative 
of the nation in all foreign tranfadions. He can of 
his own accord make treaties of peace, commerce, . 
alliance, and of every other description. It ha's been 
infinuated, that, his authority, in this refped is not 
concluSive> and that his conventions with foreign 
powers are fubjed to the revifion, and Hand in needof 
the ratification of parliament. But 1 believe this doc¬ 
trine was never heard of till it was broached upon 
the preSent occasion- Every jurift* of that kingdom 
and every other man acquainted with.its conftitution 
knows, as an eftablilhed fad, that the prerogative of 
making, treaties exilts in the crown in its utmoft ple¬ 
nitude;,, and that the-compads entered into by the 
royal authority have: the moll complete legal validity 
and perfedion* independent of any other fandion. 
The parliament, it is true, isfometimes feen employ¬ 
ing itfelf in altering the exifting laws to conform them 
to the ftipulations in a new treaty.; and this may have 
poffibly given birth to the imagination that its co¬ 
operation was neceflary to the obligatory efficacy of 
the treaty. But this parliamentary interposition prov 
ceeds from , a different caufefrom the neceflity of 
adjulling a moll artificial and intricate fyItem of 
revenue and commercial laws to the changes made in 
them by the operation of the treaty ; and of adapting 
new provifions and precautions to the new ftate of 
things, to keep the machine from running into difor- 
der. Iu this refped therefore, there .is no compa- 

r rilbn’ 
* Vide Blackfione’s Commentaries, vol, j. page *57,- 
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ri£n between the intended power of the preftdent, 
and the adtual power of the Britifh. fovereign. The 
one can perform alone what the other can only do 
with the concurrence of a branch' of the legiflature. 
It muft be admitted that in this inftance the power of 
the federal executive would exceed that of any ft ate 
executive. But this arifes naturally from the excluftve 
pofleflion by the union of that part of the fovereign 
power which, relates to treaties. If the confederacy 
were to be diflolved, it would become a queftion, 
whether the executives of* the feveral ftates were not 
folely inveited with that delicate and importaat 
prerogative. 

The preftdent is alfo to be authorifed to receive 
ambaftadors and other public minifters. This, though 
it has been a rich theme of declamation, is more 
a matter of dignity than of authority. It is a cb- 
cumftance, which will be without confequence in the 
adminiftration of the government; and it was far 
mere convenient that it ftiould be arranged in this 
manner, than that there ftiould be a neceffity of con¬ 
vening the legiflature, or one of its branches, upon 
every arrival of a foreign minifter; though it wese 
merely to take the place of a departed predecefior. 

The preftdent is to nominate, and voith the advice 

end cojijent of the J'enate to appoint ambaftadors and 
other public minifters, judges of the fupreme court, 
and in general all officers of the United States efta- 
blifhed by law, and whofe appointments are not other- 
wife provided for by the conftiturion. The king of 
Great-Britain is emphatically and truly ftiled the 
fountain of honor. He not only appoints to all offices, 
but can create offices. He can confer titles of nobi¬ 
lity at pleafure ; and has the difpofal of an imm^nfe 
number of church preferments. There is evidently 
a great inferiority, in the power of the preftdent in 
this particular, to that of the Britifti king ; nor is it 
equal to that of the governor of New-York, if we are 
to interpret the meaning of the confutation of the 

Hate.- 
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ftate by the pra&ice which has obtained under* it. 
The power of appointment is with us lodged in a 
council compofed of the governor and four members 
of the fenate chofen by the aflembly. The governor 
claims and has frequently exercifed the right of nomi¬ 
nation, and is entitled to a carting vote in the appoint¬ 
ment. If he really has the right of nominating, his 
authority is in this refpefl equal to that of the presi¬ 
dent, and exceeds it in the article of the carting vote. 
In the national government, if the fenate fhould be 
divided, no appointment could be made : In the 
government of New-York, if the council fhould be 
divided the governor can turn the fcale and confirm 
his own nomination*. If we compare the publicity 
which murt: neceflarily attend the mode of appoint¬ 
ment by the prefident and an entire branch o^ the 
nati nal legifliture, with the privacy in the mode of 
appointment by the governor of New-York, clofet- 
ted in fecret appartment with at moft four, and fre¬ 
quently with only two perfons; and if we at the 
fame time confider how much more eafy it murt be 
to influence the fmall number of which a cou icil of 
appointment conflrts, than the confiderable number 
of which the national fenate would confilt, we cannot 
hefitate to pronounce, that the power of the chief 
magirtrate of this ftate in the difpoficion of offices 
murt in practice be greatly fuperior to that of the 
chief magiftate of the un on. 

Hence it appears, that except as to the concur¬ 
rent authority of the preiident in the article of trea¬ 
ties, it would be difficult to determine whether that 
magiftrate would in the aggregate ^oflefs more or 
lefs power than the governor of New-York. And it 

, • appears 
* Candor however demands an acknowledgment, that I do 

not think the claim of the governor to a right of nomination 
well founded. Yet it is always justifiable to reafon f'om the 
praftice of a government tiil its propriety has bet n conftitutien- 
ally queftioned. And independent of this claim, when we take 
into view the other confide'ations and pu fue t em through all 
their confequences, we thail be inclined to draw much the 
fame conclufion. 
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appears yet more unequivocally that there is no 
pretence for the parallel which has been attempted 
between him and the king of Great-Britain. But 
to render the contrail, in this refped, kill more 
Itriking, it may be of ufe to thro.v the principal 
circumftances of diffimilitude into a cloler groupe. 

The preiident of the United States would be art 
officer eleded by the people for four years. The 
king of Great-Britain is a perpetual and hereditary 

prince. The one would be amenable to perional 
punifhment and difgrace : The perfon of the other 
is facred and inviolable. The one would have a 
qualified negative upon the ads of the legifhtive 
body : The other has an abfolute negative. The 
one would have a right to command the military and 
naval forces of the nation : The other in addition 
to this right, pofiefTe that of declaring war, and of 
rafing and regulating fleets and armies by his own 
authority. The one would have a concurrent power 
with a branch of the legiflature in the formation of 
treaties : The other is the fide pojfejfor of the power 
of making treaties. The one would have a like 
concurrent authority in appointing to offices : The 
other is the foie author of all appointments. The 
one can confer no privileges whatever : The other 
can make denizens of, aliens, noblemen of com¬ 
moners, can ered corporations with all the rights 
incident to corporate bodies. The one can prefcribe 
no rules concerning the commerce or currency of the 
nation : The other is in feveral refpeds the arbiter 
of commerce, and in this capacity can eftablifh mar¬ 
kets and fairs, can regulate weights and meafures, 
can lay embargoes for a limited time, can coin money, 
can authorife or prohibit the circulation of foreign 
coin. The one has no particle of fpiritual jurisdic¬ 
tion : The other is the fupreme head and governor 
of the national church !—What anfwer Shall we give 
to thofe who would purfuade us that things fo unlike 

referable each other ?—The fame that ought to be 
given 
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given to thofe who tell us, that a government, the 
w.iole power of which would be in the hands of the 
elective and periodical fervants of the people, is an 
ariftocracy, a monarchy, and a defpotifm. 

PUBLIUS. 

NUMBER LXX. 

The fame View continued in Relation to the 
Unity of the Executive, and with an 
Examination of the Project of an Executive 
Council. 

THERE is an idea, which is not without its advo¬ 
cates, that a vigorous executive is inconfiftent 

with the genius of republican government. The 
enlightened well wi(hers to this fpecies of government 
mull at lead hope that the fuppofition is destitute of 
foundation 5 fince they can never admit its truth, 
without at the fame time admitting the condemnation 
of their own principles. Energy in the executive is 
a leading chara&er in the definition of good govern¬ 
ment. It is efiential to the proteftion of the com¬ 
munity againft foreign attacks: It is not lefs efiential 
to the Heady adminiftration of the laws, to the pro¬ 
tection of property againft thofe irregular and high¬ 
handed combinations, which fometimes interrupt the 
ordinary courle of juftice, to the fecurity of liberty 
againft the enterprifes and aftaults of ambition, of 
fadion and of anarchy. Every man the lead conver- 
fant in Roman ftory, knows how often that republic 
was obliged to take refuge in the abfolute power of a 
fingle man, under the formidable title of dictator, 
as well againft the intrigues of ambitious individuals, 
who afpired to the tyranny, and the feditions of 
whole clafifes of the community, whofe cor.dudt 
threatened the exiftence cf all government, as againft 
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the invafions of external enemies, who menaced the 
conqueft and deftru&ion of Rome, 

There can be no need however, to multiply argu¬ 
ments or examples on this head. A feeble executive 
implies a feeble execution of the government. A 
feeble execution is but another phrafe for a bad exe¬ 
cution ; And a government ill executed, whatever 
it may be in theory, muft be in practice a bad 
government. 

Taking it for granted, therefore, that all men of 
fenfe will agree in the neceffity of an energetic exe¬ 
cutive, it will only remain to inquire, what are the 
ingredients which conftitute this energy—how far 
can they be combined with thofe other ingredients 
which conftitute fafety in the republican fenfe ? And 
how far does this combination chara&erife the plan 
which has been reported by the convention ? 

The ingredients which conftitute energy in the 
executive, are, unity—duration—an adequate pro- 
vifion for its fupport—competent powers. 

The ingredients which conftitute fafety *in the 
republican fenfe are, a due dependence on the 
people—a due refponftbility. 

Thofe politicians and ftatefmen, who have been, 
the mod celebrated for the found nefs of their princi¬ 
ples, and for the juftnefs of their views, have declared 
in favor of a ftngle executive and a numerous legis¬ 
lative They have with great propriety confide; ed 
energy as the moft neceffarv qualification of the 
former, and have regarded this as moft; applicable 
to power in a fingle hand ; while they have with 
equal propriety confidered the latter as bed adapted 
to deliberation and wild m, and beft calculated to 
conciliate the confidence ot the people, and to fecure 
their privileges and interests. 

That unitv is condufrve to energy will not be 
difputed. Decifion, a&ivity, fecrecy and difpatch, will 
.'generally chara&erife the proceedings of one man, 

X ia 
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in a much more eminent degree than the proceed* 
ings of any greater ntlmber ; and in proportion as 
the number is increafed, thefe qualities will be 
diminifhed. 

This unity may be deilroyed in two ways ; either 
by veiling the power in two or more magiilrates of 
equal dignity and authority ; or by veiling it oilenii- 
biy in one man, iubjedl in whole or in part to the 
controul and cooperation of others, in the capacity 
of counfeliors, to him. Of the firil the two confuls of 
Rome may ierve as an example ; of the lait we (hall 
find examples in the conllitutions of feveral of the 
Hates. New-York, and New-Jerfey, if I recoiled 
right, are the only Hates, which have entruiled the 
executive authority wholly to iingle men*. Both 
thefe methods of deftroying the unity of the execu¬ 
tive have their partifans ; but the votaries of an exe¬ 
cutive council are the moil numerous. They are 
both liable, if not to equal, to fimilar objections, and 
may in moil lights be examined in conjunction. 

The experience of other nations will afford little 
inilru&ion on this head. As far however as it teaches 
any thing, it teaches us not to be enamoured of plu¬ 

rality in the executive. We have feen that the 
Achaeans on an experiment of two praetors, were in¬ 
duced to aboliih one. The Roman hiilory records 
many inilances of mifehiefs to the republic from the 
diffentions between the confuls, and between the 
military tribunes, who were at times iubilituted to 
the confuls. But it gives us no ipecimens of any 
peculiar advantages derived to the Hate, from the 
plurality of thofe magiilrates. That the diffen¬ 
tions between them were not more frequent or 
mo'e fatal, is matter of aftomfhment; unnl we 
advert to the lingular pofition in which the republ c 
was almoil continually placed, and to the prudent 

policy 

* New-York has no council except for the fingls purpofe of 
appointing to offices j New-Jerfey has a council, whom the 
governor may confult. But I think fr m the terms of the con- 
Hitution their refolutions do not bind himi 
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policy pointed out by the circumilances of the date, 
and purfued by the confuls, of making a divifion of 
the government between them. The patricians en¬ 
gaged in a perpetual ilruggle with the plebeians for 
the prefervation of their antient authorities and 
dignities ; the confuls, who were generally chofen out 
of the former body, were commonly united by the 
perlonal intereft- they had in the defence of the pri¬ 
vileges of their order. In addition to this motive of 
union, after the arms of the republic had confiderably 
expanded the bounds of its empire, it became an 
eftablifhed cudom with the confuls to divide the 
adminidration between themfelves by lot; one of 
them remaining at Rome to govern the city and its 
environs ; the other taking the command in the more 
didant provinces. This expedient mud no doubt 
have h d great influence in preventing thofe collifions 
and rivalfh ps, which might otherwife have embroiled 
the republic, 

Bu- quilting the dim light' of hifloncal refearch, 
and attaching ourfelves purely to the didlaies of rea- 
fon and good fenfe, we fhall difcover much greater 
caufe to rejedt than to approve the idea of plurality 
in the executive, under any modification whatever. 

Waerever two or m re perfon- are engaged in any 
common enterprize or purfuit, there is always danger 
of difference of opinion. If it be a public trufl or 
office in whxh they are cloaihed with equal dignity 
and authority, there is peculiar danger of perlonal 
emulation and even animofity. From either and 
efpeciallv from all thefe caufes, the mod bitter dif- 
fentiom are apt to l'pring. Whenever thefe happen, 
they leflen the refpe&ability, weaken the authoiity, 
and didraft the plans and operations of thofe whom 
they divide. If they fhould unfortunately a (Tail the 
fupreme executive magidracy of a country, confiding 
of a plurality of perfons, they might impede or fruf- 
trate the mod important meafures of the government 
in the mod critical emereencies of the date. AnS 

X 2 what 
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what is flill warfe they might fplit the community 
into violent and irreconciliable factions, adhering 
differently to the d fferent individuals who compoled 
the m:ig Itracy. 

Men often oppofe a thing merely becaufe they have 
had no agency in planning it, or becaufe it may have 
been planned by thofe whom tney diflike. But if they 
have been confulted and have happened to difapprove, 
oppofition then becomes in their ellimation an indif- 
penfible duty of felf love. They feem to think them- 
felves bound in honor, and by all the motives of per- 
fonal infallibility to defeat the fuccefs of what has been 
jefolved upon, contrary to their fenriments. Men of 
upright and benevolent tempers have too many op¬ 
portunities of remarking jwith horror, to what def- 
perate lengths this difpofition is fometiraes carried, 
and how often the great interests of fociety are facri- 
£ced to the vanity, to the conceit and to the obllinacy 
of indrvidvals, who have credit enough to make their 
paffions and their caprices interefling to mankind. 
Perhaps the quellion now before the public may in its 
conferences afford melancholy proofs of the effe&s 
of this defpicabie frailty, or rather detellable vice in 
the human character. 

Upon the principles of a free government, incon¬ 
veniences from the fource jult mentioned mult ne- 
celfarily be fubmitted to in the formation -of the le- 
giflature ; but it is unneceffary and therefore unwile 
to introduce them into the conllitution of the exe¬ 
cutive. It is here too that they may be moll perni¬ 
cious. In the legiflature, promptitude of decifion is 
oftener an evil than a benefit. The differences of 
opinion, and the jarrings of parties in that depart¬ 
ment of the government, though they may fometiraes 
obflrudl falutary plans, yetoften promote diliberation 
and circumfpe&ion ; and ferve to check exceffes in 
the majority. When a refolution too is once taken, 
the oppofition mufl be at an end. That refolution is a 
law, and refinance to it puniihable. But no favourable 

circu alliances 
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circumdances palliate or atone for the difadvantages 
of diflention in the executive department. Here 
they are pure and unmixed. There is no point aC 
which they ceafe to operate. They ferve to embarrafs 
and weaken the execution of the plan or meafure, to 
which they relate, from the fird itep to the final eon- 
clufion of it. They conflantly counteract thofe qua¬ 
lities in the executive, which are the molt necefiary1 
ingredients in its compofitiou, vigour and expedition, 
and this without any counterballancing good. In th<2 
conduCl of war, in which the energy of the executive 
is the bulwark of the national fecurity, every thing 
would be to be apprehended from its plural ty. 

It mud be confefied that thefe obfervations apply 
with principal weight to the fird cafe fuppofed, that 
is to a plurality of magiitrates of equal dignity and 
authority; afcheme the advocates for which are not 
likely to form a numerous fed: But they apply, 
though not with equal, yet with confiderable weight, 
to the projeCt of a council, whofe concurrence is made 
conditionally necefiary to the operations of the 
ofienfible executive. An artful cabal in that council 
would be able to difiraCt and to enervate the whole 
fyltem of adminiltration. If no fuch cabal fhould 
exid, the mere diverfity of views and opinions would 
alone be fufficient to tinCture the exercife of the exe¬ 
cutive authority with a fpirit of habitual feeblenels 
and dilatorinefs. 

But one of the weightied objections to a plurality 
in the executive, and which lies as much againit the 
lalt as the firft plan, is that it tends to conceal faults, 
and deftroy refponfibility. Refponfibility is of two 
kinds, to cenfure and to punifhment. The firft is 
the mod important of the two ; efpecially in an elec¬ 
tive office. Men, in public tru'd, will much oftenej? 
aCt in fuch a manner as to render them unworthy of 
being any longer trufted, than in fuch a manner as 
to make them obnoxious to legal punifhment. But 
the multiplication of the executive adds to the diffi'- 

X $ , cukyf 
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culty of detection in 'either cafe. It often becomes 
impoffible, amidft mutual accufations, to determine 
on whom the blame or the puniffimentof a pernicious 
meaiure, or feries of pernicious meafures ought really 
to fall. It is drifted from one to another with fo much 
dexterity, and under fuch- plaufible appearances, that 
the public opinion is left in fufpenfe about the real 
author. The circumitances which may have led to 
any national miicarriage or misfortune are iometimes fo 
complicated, that where there are a number of adtors 
who may have had different degrees and kinds of 
age cy, though we may clearly fee upon the whole 
that there has been mifmanagement, yet it may be 
impracticable to pronounce to’ whofe account the evil, 
which may have been incurred is truly chargeable. 

“ I was overruled by my council. The council 
*c were fo divided in their opinions,, that it was im- 
ts poffible to ob.ain any better refolution on the 
“ point.” Thefe and fimilar pretexts are conftanuy 
at hand, whether true or falfe. And who is then 
that will either, take the trouble or incur the odium 
of a ffriCf fcrutiny into the fecret fprings of the tranf- 
adlion f Should there be found a citizen zealous 
enough to undertake the unpromifing talk, if there 
happen to be acollufion between the parties concerned*, 
how ealy is it to cloath the circum-ftaaces with lb much- 
ambiguity, as to render it uncertain what was the 
precife condud of any of thofe parties ?. 

In the fingle inffance in which the governor of this 
Hate is coupled with a council, that is in the appoint¬ 
ment to offices, we have feen the mifchiefs of it in 
the view now under confideration. Scandalous ap¬ 
pointments to important offices have been made. 
Some cafes indeed have been fo flagrant, that all 
parties have agreed in the impropriety of the 
thing. When enquiry has been made, the blame 
has been laid by the governor on the members of the 
council ; who on their part have charged it upon 

his nomination ; While the people remain altogether 
at 
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at a lofs to determine by whole influence their in- 
terells have been committed to hands fo unqualified* 
and fo mamteitly improper. In tendernefs to indi¬ 
viduals, I forbear to delcend to particulars. 

It is evident from thefe confiderations, that the 
plurality of the executive tends to deprive the people 
or the two g reate it fecurities they can have lor the 
faithful exercile of <.ny delegated power. Fir ft. The 
rellraints of public opinion* which lole their efficacy 
as well on account of the divifion of the cenfure atten¬ 
dant on bad mealures among a number, as on ac¬ 
count of the uncertainty on whom it ought to fail ; 
and J'econdly, the opportunity of difeovering with faci¬ 
lity and clearnels the mifeondud of the perlorts 
they truft, in order either to their removal from 
office, or to their adual punifliment> in cafes which 
admit of it. 

In England the king is a perpetual magiflrate ; and. 
it is a maxim which has obtained for the fake of the 
public peace,, that he is unaccountable for his admi- 
nillration, and his perfon lacred Nothing therefore 
can be wifer in that kingdom than to annex to the 
king a conftitutional council, who may be refponfible 
to the nation for the advice they ive. Without this, 
there would be no refponfibility whatever in the exe¬ 
cutive department, an idea inadmifiible in a free go¬ 
vernment. But even there the king is not bound by 
the refolutions of his council, though they are anfwer- 
able for the advice they give. He is the abfomts 
mailer of his own conduct in the exercife of his office ; 
and may oblcrve or difregard the counfel given to 
him at his f le diferetion. 

But in a republic, where every magiflrate ought to 
be perfonally relponfible for his behaviour in office, 
the reafon which in the Britifh conflitution didates 
the propriety of a council, not only ceafes to apply, 
but turns againfl the inllitution. In the monarchy 
of Great-Britain, it furnifhes a fubilitute for the pro¬ 

hibited reiponfibility of the chief magiflrate; which 
ferves 
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ferves in Tome degree as a hoftage to the national 
juftice for his good behaviour. In the American re¬ 
public it would lerve to deflroy, or would greatly 
diminilh the intended and neceflary reiponfibility of 

the chief magiftrate himfelf. 
The idea of a council to the executive, which has 

fo generally obtained in the Hate conlhtutions, has 
been derived from that maxim of republican jeajouiy 
which conliders power as fafer in the iiands of a num¬ 
ber of men than of a fmgle man. If the max mt 
fhould be admitted to be applicable to the cale, I 
Ihould contend that the advantage on that fide would 
not counterballance the numerous difadvantages on 
the opposite fide. But I do not think the rule at all 
applicable to the executive power. I clearly concur 
in opinion in this particular with a writer whom the 
celebrated Junius pronounces to be e< deep, folid and 
*' ingenious,” that “ the executive power is more 
(t eaftly confined when it is one* That it is far 
more fafe there fhould be a fingle objedd for the jea- 
loufy and watchfulnefs of the people; and in a word, 
that all multiplication of the executive is rather dan¬ 
gerous than friendly to liberty. 

A little confideration will fatisfy us, that the fpecies 
t)f fecurity fought for in the multiplication of the 
executive is unattainable. Numbers muft be fo great 
as to render combination difficult; or they are rather 
a fource of danger than of fecurity The united 
credit and influence of feveral individuals mull be 
more formidable to 4iberty than the credit and in¬ 
fluence of either of them feparately. When power 
therefore is placed in the hands of fo fmall a number 
of men, as to admit of their interellsand views being 
caflly combined in a common enterprize, by an artful 

‘ leader, it becomes more liable to abufe, and more 
dangerous when abufed, than if it be lodged in the 
hands of one man ; who, from the very circumllance 

* De Lolnae. 
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of his being alone, will be more narrowly watched 
and more readily fufpe&ed, and w'ho cannot unite 
great a mafs of influence as when he is aflociated-wijfcJV 
others. The decemvirs of Rome, whole name de¬ 
notes their number*, were more to be dreaded in tfu ir 
ulurpation than any one of them would have been. 
No perfon would think of propofing an executive 
much more numerous than that body ; from fix to a 
dozen have been fuggefled for the number of the 
council. The extreme of thefe numbers is not too 
great for an eafy combination ; and from fuch a 
combination America would have more to fear, than 
from the ambition of any Angle individual. A council 
to a magidrate, who is himfelf refponfible for what 
he does, are generally nothing better than a clog 
upon his good intentions; are often the inftruments 
and accomplices of his bad, and are almod always 
a cloak to his faults. 

I forbear to dwell upon the fubjedl of expence ; 
though it be evident that if the council fhould l>o 
numerous enough to anfwer the principal end, aimed 
at by the inihtution, the falaries of the members, 
who mult be drawn from their homes to refide at the 
feat of government, would form an item in the cata¬ 
logue of public expenditures, too ferious to be in¬ 
curred for an object of equivocal utility. 

I will only add, that prior to the appearance of the 
Conditution, I rarely met with an intelligent man 
from any of the dates, who did not admit as the 
refult of experience, that the unity of the executive 
of this date was one of the bed of the didinguifhing 
features of our conditution. 

PUBLIUS. 

f' 

NUMBER 

* Ten, 
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NUMBER LXXI. 

The fame View continued, in regard to the 

Duration of the Office. 

DURATION in office has been mentioned as the 
iecond requifite to the energy of the executive 

authority. This has relation to two objeds: To the 
perfonal firmnefs of the executive magiftrate in the 
employment of his confthutional powers ; and to 
the liability of the fyftem of adminiftration which 
may have been adopted under his aulpices. With 
regard to the firft, it mud be evident, that the longer 
the duration in office, the greater will be the proba¬ 
bility of obtaining fo important an advantage. It is 
a general principle of human nature, that ama'nwrll 
be mterefted in whatever he pofT (Tes, in proportion to 
the firmnefs or precarioufnefs of the tenure, by which 
he holds it ; will be lets attached to what he holds by 
a momentary or uncertain title, than to what he en¬ 
joys by a durable or certain title ; and of courie will 
be willing to riIk more for the lake of the one, than 
for the lake of the other. This rem >rk is not lefs 
applicable to a political privilege, or honor, or trull, 
than to anv article of ordinary property. The in¬ 
ference from it is, that a man acting in the capacity 
of chi f magiftrate, under a confcioufnefs, that in a 
very Ihort time he muji lay down his office, w 11 be 
apt to feel h’m elf too little interelled in it, to hazard 
any material cenfure or perplexity, from the inde¬ 
pendent exertion of his powers, or from encountering 
the ill-humors, howeve tranfient, which may happen 
to prevail either in a confi lerable prt of the fociety 
itfelf, or even in a predominant fadion in the legd- 
Jarive body. If the cafe fhould only be, that h& 
might lay it down, unlefs continued by a new choice; 
and if he fhould be defirous of being continued, his 

wifh.es 
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willies eonfpiring with his fears would tend (till more 
powerfully to corrupt his integrity, or debafe his for¬ 
titude. In either cafe feeblenefs and irrelolitfioa 
mull be the characteriHies of the llation. 

There are fome, who would be inclined to regard 
the fervile pliancy of the executive to a prevailing 
current, either in the community, or in the iegiflature 
as its bell recommendation. But fuch mea entertain 
very crude notions, as well of thv purpofes for which 
government was inllituted, as of the true means by 
which the public happinefs may be promoted. The 
republican principle demands, that the deliberate 
fenfe of the community Ihould govern the conduct of 
thofe to whom they intrult the management of their 
affairs ; but it does not require an unqu lifted com- 
plaifance to every fudden breefe of palfton, or to every 
tranftent impulfe which the people may receive from 
the arts of men, who flatter their prejudices ro betray 
their intererts. 1 is a juft obiervation. that the 
people commonly intend the public good. This 
often applies to t icir very errors. But their good (enfe 
would defpile the adulator, who fti uld pretend that 
they always reajon right about the means of promoting 
it. They know from experience, that they lometimes 
err; and the wonder is, that they fo lei00m err as 
they do ; befet as they continually are by the wiles 
of parafites and fycophants by the fnares of the am¬ 
bitious, the avaricious, the defperate ; by the arti¬ 
fices of men, who poffTs their confidence more than 
they deferve it, and of thole who feek to poffefs, ra¬ 
ther than to deferve it. When occafions prefent the m- 
felves in which the interefls of the people are at va- 
ria'tc * with their inclinations, it is the duty of rhe 
perfons whom they have appointed to be the guar¬ 
dians of thofe interefls, to withfland the temporary 
delufion, in order to give them t me and opportunity 
for more cool and fedate refledion. Inftances might 
be cited, in which a condud of this kind has laved 
the people from very fatal confequences of their own 

miftakes. 
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mifiakes, and has procured lulling monuments of 
their gratitude to the men, who had had courage and 
magnanimity enough to ferve them at the peril of 
their difpleafure. 

But however inclined we might be to infill: upon aiv 
unbounded complaifance in the executive to the in¬ 
clinations of the people, we can with no propriety 
contend for a like compiaifance to the humors of the 
legifiature. The latter may fometimes Hand in op. 
pofition to the former ; and at other times the people 
l»ay be inlirely neutral. In eiiher fuppofition, it is 
certainly defireable that the executive Ihould be in a 
ittuation to dare to ail his own opinion with vigour 
and decifion. 

The fame rule which teaches the propriety of a 
partition between the various branches of power, 
teaches likewife that this partition ought to be fo 
contrived as to render the one independent of the 
other. To what purpofe feparate the executive or 
the judiciary from the legfiiative, if both the exe¬ 
cutive and the judiciary are fo conllituted as to be at 
the abfolute devotion of the legifiative ? Such a fepa- 
ration mull oe merely nominal, and incapable of pro¬ 
ducing the ends for which it was eltablilhed. It is 
one thing to be fubordinate to the laws, and another 
to be dependent on the legifiative boJy. The firlt 
comports with, the lalt violates, the fundamental 
principles of good government ; and whatever may 
be the forms of the conflitution, unites all power in 
the fame hands. The tendency of the legifiative 
authority to abforb every other, has been fully dif- 
pliyed and illullrated by examples in fome preceding 
numbers. In governments purely republican, this 
tendency is alrnoll irrefitlable. The reprefentatives 
of the p -ople, in a popular alfembly, feem fometimes 
to fancy that they aie the pe pie themfelves, and 
betray llrong fymptons of impatience and dilgulf at 
the lead fign of oppofition from any other quarter, as 
if the exercite of its rights by either the executive or 

judiciary 
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judiciary were a breach of their privilege and an out¬ 
rage to their dignity. They often appear difpofed 
to exert an imperious controui over the other depart¬ 
ments, and as they commonly have the people on their 
fide, they always aft with fuch momentum, as to 
make it very difficult for the other members of the go¬ 
vernment to maintain the balanceof the conftitution. 

It may perhaps be afked, how the fhortnefs of the 
duration in office can affedl the independence of 
the executive on the legiflative, unlefs the one were 
pofleffed of the power of appointing or difplacing the 
other? One anfwer to this inquiry may be drawn, 
from the principle already remarked, that is, from 
the {lender intereft a man is apt to take in a fhort 
lived advantage, and the little inducement it affords 
him to expofe himfelf on account of it to any conk, 
derable inconvenience or hazard. Another anfwer, 
perhaps more obvious, though not more conclufive, 
will refult from the confideration of the influence of 
the legillative body over the people, which might be 
employed to prevent the re-eledion of a man, who 
by an upright reflftance to any fmirter project of that 
body, ffiould have made himfelf obnoxious to its 
refentment. 

It may be afked alfo whether a duration of four 
years would anfwer the end propofed, and if it would 
not, whether a lefs period which would at leak be 
recommended by greater fccurity again!! ambitious 
defigns, would not for that reafon be preferable to a 
longer period, which was at the fame time too flaort 
for the purpofe of infpiring the deflred flrmnefs and 
independence of the m3giflrate ? 

It cannot be affirmed, that a duration of four years 
or any other limited duration would completely an¬ 
fwer the end propofed; but it would contribute 
towards it in a degree which would have a material 
influence upon the fpirit and character of the govern¬ 
ment. Between,the commencement and termination 
of fuch a period there would always be a conflderable 

Y . interval 
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interval, in which the profped of annihilation would 
he fufiiciently remote not to have an improper effedt 
upon th> condudt of a man endued with a tolerable 
portfon of fortitude ; and in which he might reafon- 
ably promife himfelf, that there would be time enough 
before it arrived, to make the community feniible of 
the propriety of the me-afures he might incline to 
purfue. Though it be probable, that as he approached 
the moment when the public were by a new eledion 
to fi?nifv their fenfe of his condud, his confidence, 
and with it, his firmnefs would decline ; yet both 
the one and the other would derive fupport ftomyhe 
opportunities, which his previous continuance*irr-the 
iiation had afforded him of e'lablifhing himfelf in tne 
elleem and good will of his conilituents. He might 
then hazard with fafety, in proportion to the proofs 
he had given of his wifdom and integrity, and to the 
title he had acquired to the refped and attachment of 
his fellow citizens. As on the one hand, a duration 
of four years will contribute to the firmnefs of the 
executive in a fufficient degree to render it a very va¬ 
luable ingredient in the compofition ; fo on the other 
it is not long enough to juftify any alarm for the 
public liberty. If a Britilh houfe of commons, from 
the moll feeble beginnings, fro?n the mere power 
of af'entivg or difagreeing to the impefition of a new 
tax, have by rapid ilrides, reduced the prerogatives of 
the crown and the privileges of the nobility within 
the limits they conceived to be compatible with the 
principles of a free government ; while they raifed 
themfelves to the rank and confequence of a co-equal 
branch of the legifiature ; if they have been able in 
one inllance to abolifh both the royalty and the arif- 
tocracy, and to overturn all the antient eftablilhments 
as well in the church as Hate; if they have been able 
on a recent occafion to make the monarch tremble at 
the profpedt of an innovation* attempted by them; 

what 
* This was the cafe with refpeft to Mr. Fox’s India bill 

which was carried in the houfe of commons, and rejected in the 
houfe of lorcfs, to the entire fatisfa&ion, as it is hud, of the people. 
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what would be to be feared from an elective magi- 
ilrate of four years duration, with the confined autho¬ 
rities of a prefident of the United States ? What but 
that he might be unequal to the talk which the con- 
iiitution affigns him ?—I fhall only add that if his 
duration be luch as to leave a doubt of his firmnefs 
that doubt is inconfiftent with a jealoufy of his 
encroachments. 

PUBLIUS. 

NUMBER LXXII. 

The fame View continued in Regard to the 
Re‘eligibility of the Prefident. 

HE administration of government, in its 
J[ larged fenfe, comprehends all the operations 

of the body politic, whether legiffative, executive or 
judiciary, but in its moil ufual and perhaps in its 
moll precife fignification, it is limited to executive 
details, and falls peculiarlywithintheprovin.ee of the \ 
executive department. The adlual condudlof foreign 
negotiations, the preparatory plans of finance, the 
application and dilburfement of the public monies, 
in conformity to the general appropriations of the 
legiflature, the arrangement of the army and navy, 
the direction of the operations of war ; thefe and 
other matters of a like nature conffitute what feems 
to be mod properly underdood by the adminidration 
of government. The perfons therefore, to whole im¬ 
mediate management thefe different matters are com¬ 
mitted, ought to be confidered as the afiiftants or 
deputies of the chief magidrate ; and, on this ac¬ 
count, ,they ought to derive their offices from his ap¬ 
pointment, at lead: from his nomination, and ought 
to be fubject to his fuperintendence. This view of 
thefubjeft will at once fugged to us the intimate con- 

Y 2 ne&ion 
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nedion between the duration of the executive magis¬ 
trate in office, and the liability of the fyftem of ad» 
mmiftration. To reverfe and undo what has been 
done by a predeceflbr is very often confidered by a 
fucceffor, as the bell proof he can give, of his own 
capacity and defert; and, in addition to this pro¬ 
pen lity, where the alteration has been the reful t of 
public choice, the perfon fuhftituted is warranted in 
iuppoftng, that the difmiffion of his predeceflbr has 
proceeded from a diflike to his meafures, and that 
the lefs he refembles him the mere he will recom¬ 
mend himfelf to the favour of his conflituents. Th*efe 
considerations, and the influence of perfonal confi¬ 
dences and attachments, would be likely to induce 
every new prefident to promote a change of men to fill 
the Subordinate Stations ‘ and theSe caufes together 
could not fail to occafion a difgraceful and ruinous 
mutability in the adminiftration of the government. 

With a pofitive duration of considerable extent* 
I conned the circurnflance of re-elegibility. The 
fir ft is neceffary to give the officer himfelf the incli¬ 
nation and the refclurion to ad his part well, and to 
the community time and leifure to obferve the en- 

/dency of his mealufes, and thence to form an expe¬ 
rimental eftimate of their merits. The laft is ne- 
ceftary to enable the people* when they fee reafon to 
approve ofhis condud, to continue, him in the llation, 
in order to prolong the utility of his talents and vir¬ 
tues, and to fecure to the government, the advantage 
of permanency in a wife fyftem of adminifiration. 

Nothing appears more plaufible at fir ft fight, nor 
more ill founded upon c'ofe infpedion, than a Scheme 
which in relation to the prefent point has had fome 
refpedable advocates —I mean that of continuing 
the chief magiftrate in office for a certain time, and 
then excluding him from it, either for a limited period 
or forever after. This exclufion whether temporary 
or perpetual would have nearly the fame efl'eds; and 

thefe 
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thefe effeds would be for the moll part rather perni¬ 
cious than falutary. 

One ill elfed of the exclufion would be a dimi¬ 
nution of the inducements to good behaviour. There 
are few men who would not feel much lefs zeal in the 
difcharge of a duty, when they were conlcious that 
the advantage of the Ration, with which it was con¬ 
nected, muit be relinquifhed at a determinate period, 
then when they were permitted to entertain a hope of 
obtaining by meriting a continuance of them. This 
polition will not be difputed, lo long as it is admit¬ 
ted that the de/ire of reward is one of the ftrongelt 
incentives of human conduct, or that the belt fecu- 
rity for the fidelity of mankind is to make their in- 
tereft coincide with their duty. Even the love of fame, 
the ruling paflion of the nobleft minds, which would 
prompt a man to plan and undertake cxtenfive and 
arduous enterprifes for the public benefit, requiring 
confiderable time to mature and perfed them, if 
he could flatter himfelf with the profped of being 
allowed to finifh what he had begun, would on the 
contrary deter him from the undertaking, when he 
forefaw that he mult quit the fcene, before he could 
accomplifn the work, and mull commit that, together 
with his own reputation, to hands which might be 
unequal or unfriendly to the talk. The moll; to be 
expeded from the generality of men, in fuch a fitu- 
ation, is the negative merit of not doing harm in- 
flead of the politive merit of doing good. 

Another ill elfed of the excluflon would be the 
temptation to fordid views, to peculation, and in 
fome inftances, to ufurpation. An avaricious man, 
who might happen to fill the office, looking forward 
to a time when he mull at all events yield up the 
advantages he enjoyed, would feel a propenfity, not: 
eafy to be refilled by fuch a man, to make the bell 
ufe of his opportunities, while they lalled ; and 
might not fcruple to have recourfe to the mod 
corrupt expedients to make the harveii as abundant 

V 3 
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as it was tranfitory ; though the fame man probably 
with a different profpeCt before him, might concent 
himfelf with the regular emoluments of his itation, 
and might even be unwilling to riik the confequences 
of an abufe of his opportunities. His avarice might 
be a guard upon his avarice. Add to this, that the 
fame man might be vain or ambitious as well as ava¬ 
ricious. And if he could expert to prolong his honors, 
by his good conduct, lie might heiitate to faerifice his 
appetite for them to his appetite for gain. But with 
the profpecl befork him of approaching and inevitable 
annihilation., his avarice would be likely to get the 
vi&ory over his caution, his vanity or his ambition. 

An ambitious man too, finding himfelf leated on 
the furnmit of his country’s honors, looking forward 
to the time at which he mull defeend from the exalted 
eminence forever, and refle&ing that no exertion of 
merit on his part could fave him from the unwelcome 
jeverfe, would be much more violently tempted to 
embrace a favourable conjuncture for attempting the 
prolongation of his power, at every perfonal hazard,, 
than if lie had the probability of anivvering the fame 
end by doing his duty. 

Would it promote the peace of the community, or 
the liability of the government, to have half a dozen 
men who had had credit enough to raife themfelvcs 
to the feat of the fupreme magiflracy, wandering* 
among the people like drfeontented ghofts, and fighing 
for a place which they were dellined never more 
to poffefs ? 

A third ill effeCl of the excluhon would be the 
depriving the community of the advantage of the 
experience gained by the chief magiftraie in the ex- 
ercife of his office. That experience is the parent of 
wifdorn is an adage, the truth of which is recognized 
by the wifell as well as the fimpleit of mankind- 
What more defirable or more effential than this qua¬ 
lity in the governors of nations ? Where more defera¬ 
ble cr more eilemial than in the fir ft magillrate of a 
* nation ? 
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nation ? Can it be wife to .put this defirable and 
effential quality under the ban of the conftitution ; 
and to declare that the moment it is acquired, its 
pofiefifor fhali be compelled to abandon the ftation in 
which it was acquired, and to which it is adapted ? 
This neverthelefs is the precife import of all thofe 
regulations which exclude men from fcrving their 
country, by the choice of their fellow citizens, 
after they have, by a courfe of fervice fitted them- 
felves for doing it with a greater degree of utility. 

A fourth ill effect of the exclufion would be the 
banifhing men from (rations, in which in certain 
emergencies of the (fate their prefence might be of 
the greateft moment to the public interell or fafety. 
There is no nation which has not at one period or 
another experienced an abfolute neceffity of the fer- 
vices of particular men, in particular fituations, per¬ 
haps it would not be too ftrong to fay, to the prefer- 
vation of its political exigence. How unwiic there¬ 
fore mud be every fuch felf-denying ordinance, as 
ferves to prohibit a nation from making ufe of its 
own citizens, in the manner belt iutted to its exigences 
and circumftances l Without fuppofing the perfonal 
cflejitiality of the man, it is evident that a change of 
the chief magiltrate, at the breaking out of a w ar, or 
any iimilar crifis, for another even of equal merit, 
would at all times be detrimental to the community 5 
inafmuch as it would fnbftitute inexperience to ex¬ 
perience» and would tend to unhinge and let afloat 
the already fettled train of the administration. 

A fifth ill effedi of the exclufion would be, that it 
would operate as a conftitutional interdiction of lia¬ 
bility in the adminiliration- By necejfitating a change 
of men, in the firlt office in the nation, it would ne- 
ceffitate a mutaoility of meafures. It is not gene¬ 
rally to be t xpeCied, that men will vary ; ana mea¬ 
fures remain uniform. The contrary is the uluai 
courfe of things. And we need nut be apprehenfive 
that there will be too much liability, while there is 

even 
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even the option of changing ; nor need we defire to 
prohibit the people from continuing their confi¬ 
dence, where they think it may be fafely placed, 
and where by constancy on their part, they may ob¬ 
viate the fatal inconveniences of fluctuating councils 
and a variable policy. 

Thefe are fome of the difadvantages, which would 
flow from the principle of exclufion. They apply 
molt forcibly to the fcheme of a perpetual exclufion ; 
but when we confider that even a partial one would 
always render the re-adrmfftan of the perfon a 
remote and precarious object, the obfervations which 
have been made will apply nearly as fully to one cafe 
as to the other. 

What are the advantages promifed to counter¬ 
balance thefe difadvantages ? They are reprefented 
to be—1 ft. Greater independence in the magiltrate ; 
2d. Greater fecurity to the people. Unlefs the ex¬ 
clufion be perpetual, there will be no pretence to 
infer the firft advantage. But even in that cafe, may 
he have no objeCt beyond his prefent ftation to which 
he may facrifice his independence? May he have no 
connections, no friends, for whom he may facrifice vt^ 
May he not be lefs willing, by a firm conduCt^a 
make perfonal enemies, when he aCh# under the 
predion, that a time is faff approaching, on the arrival 
of which he not o.dy may, but must be expofed to 
their refentments, upon an equal, perhaps upon ark 
inferior footing ? It is not an eafy point to determine 
whether his independence would be molt promoted or 
impaired by fuch a-n arrangement. 

As to the lecond fuppofed advantage, there is ftill 
greater reafon to entertain doubts concerning it, 
efpecially if the exclufion were to be perpetual. In 
this cafe, as already intimated, a man of irregular 
ambition, of whom alone there could be reafon in any 
cafe to entertain apprehenfions, would with infinite 
re'luCtance yield to the neceflity of taking his leave 
for ever of a poll, in which his paflion for power and 

pre- 
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pre-eminence had acquired the force of habit. And 
if he had been fortunate or adroit enough to conciliate 
the good will of the people, he might induce them to 
confider as a very odious and unjuitiliable reltraint 
upon themfelves, a provifion which was calculated to 
debar them of the right of giving a frelh proof of 
their attachment to a favorite. 'There may be con¬ 
ceived circumifances in which this difguft of the 
people, feconding the thwarted ambition of fuch. a 
favorite, might occafion greater danger to liberty, 
than could ever reafonably be dreaded from the pofii- 
bility of a perpetuation in office, by the voluntary 
fbffrages of the community, exercifing a conditu- 
tionai privilege. 

There is an excefs of refinement in the idea of dif- 
abling the pe-ople to continue in office men, who had 
entitled themielves, in their opinion, to approbation 
and confidence ; the advantages of which are at bell 
fpeculative and equivocal, and are overbalanced by 
difad vantages far more certain and decifive. 

PUBLIUS. 

NUMBER LXXIJI. 

The fame View continued, in Relation to the 
Provifion concerning Support, and the 
Power of the Negative+ 

THE third ingredient towards conflituting the 
vigour of the executive authority is an adequate 

provifion for its fupport. It is evident that without 
proper attention to this article, the ieparation of the 
executive from the legiflative department would be 
merely nominal and nugatory. The legiflature, 
with a dilcretionary pow^r over the ialary and emo¬ 
luments of the chief magidrate, could render him 
as oblequious to their will, as they might think pro¬ 
per to make him. They might in mod cales either 

reduce 
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reduce him by famine, or tempt him by largeiTes, 
to furrender at- difcretion his judgment to their in- „ 
clinations. Thefe expreffions taken in all fhe latitude 
of the terms would no doubt convey more than is 
intended. There are men- who could neither be 
diftreffed nor won into a lacrifice of their duty ; but 
this ftern virtue is the growth of few foils: And in 
the main it will be found, that a power over a man’s 
fupport is a power over his will. If it were neceffary 
to confirm fb plain a truth by fads, examples would 
not be wanting, even in this country, of the intimi¬ 
dation or fedudion of the executive by the terrors, 
or allurements, of the pecuniary arrangements of 
the legiflative body. 

It is not eafy therefore to commend too highly the 
judicious attention which has been paid to this lub- 
jed in the propofed conftitution. It is there provided 
that “ The prefid-ent of the United States fhall at 
“ dated times receive for his fervice a compenfation, 
<e which Jhail 'neither he increafed nor diminijbed > during 

tc the period for which he Jhall have been elected, and 
he fhall not receive within that period any other e?no~ 

“ fument from the United States or any of them.” 
It is impoffible to imagine any provi/ion which would 
have been more eligible than this. The legiflature 
on the appointment of a preiident is once for all to 
declare what fnall be the compenfation for his fervices 
during th'e time for which he fhall have been eleded. 
This done, they will have no power to alter it either 
by increafe or diminution, till a new period of fer¬ 
vice by a new election commences. They can neither 
weaken his fortitude by operating upon his neceflities; 
not corrupt his integrity, by appealing to his avarice. 
Neither the union nor any of its members will be at 
liberty to give, nor will he be at liberty to receive 
any other emolument, than that which may have been 
determined by the firft ad. He can of courfe have no 
pecuniary inducement to renounce or defert the inde¬ 
pendence intended for him by the conilitution. 

The 
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The laft of the requifites to energy which have 
been enumerated are competent powers. Let us pro¬ 
ceed to coniider thofe which are propofed to be veiled 
in the preiident of the United States. 

The firil thing that offers itfelf to our obfervation, 
is the qualified negative of the prefiient upon the 
a£ts or refolutions of the twohoufes of the legiflature ; 
or in other words his power of returning all bills with 
objections ; to have the efredl of preventing their 
becoming laws, unlefs they fticuld afterwards be 
ratified by two thirds of each of the component mem¬ 
bers of the legiflative body. 

The propenfity of the legiflative department to 
intrude upon the rights and to abforb the powers of 
the other departments, has been already more than 
once fuggeiled ; the inefficiency of a mere parchment 
delineation of the boundaries of each, has alfo been 
remarked upon ; and the ncceffiiy of furniffiing each 
with conftitutional arms for its own defence, has 
been inferred and proved. From thefe clear and 
indubitable principles refults the propriety of a ne¬ 
gative, either abfolute or qualified, in the executive, 
upon the a&s of the legiflative branches. Without 
the one or the other, the former would be abfolutely 
unable to defend himfelf again(l the depredations of 
the latter. He might gradually be itripped of his 
authorities by fucceffive refolutions, or annihilated by 
a frngle vote. And in the one mode or the ocher, 
the legiflative and executive powers might fpeedily 
come to be blended in the fame hands. If even no 
propenfity had ever difeovered itfelf in the legiflative 
body, to invade the rights of the executive, the 
rules of juft reafoning and theoretic propriety would 
cf themfelves teach us, that the one ought not to be 
left at the mercy of the other, but ought to poftefs a 
conftitutional and efteCtual power of felf defence. 

But the power in queftion has a further life. It 
not only ferves as a ffiield to the executive, but it 
furnifhes an additional fecurity againft the enattion 

cf 
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of improper laws. It eftablifhes a faJutary check 
upon, the legifiative body calculated to guard the 
community againrt: the effects of faction, precipi¬ 
tancy, or of any impulfe unfriendly to the public 
good, which may happen to influence a majority of 
that body. 

The propriety of a negative, has upon fome occa- 
fions been combated by an obfervation, that it was 
not tc be prefumed a fingle man would pofiefs more 
virtue or wifdom, than a number of men ; and that 
unlefs this prefumption fhould be entertained, it 
would be improper to give the executive magiilrate 
any fpecies of controul over the legifiative body. 

But this obfervation, when examined, will appear 
rather fpecious than folid. The propriety of the thing 
does not turn upon the fuppofition of fuperior wifdom 
or virtue in the executive ; but upon the fuppofition 
that the legifiative will not be infallible : That the 
love of power may fometimes betray it into a difpo- 
fition to encroach upon the rights of the other mem¬ 
bers of the government ; that a fpirit of faction may 
fometimes pervert its deliberations; that impreffions 
of the moment may fometimes hurry it into meafures 
which itfelf, on maturer reflection, would condemn. 
The primary inducement to conferring the power in 
queition upon the executive, is to enable him to 
defend himfelf; the fecondary one is to encreafe the 
chances in favour of the community againll the palling 
of bad laws, through halle, inadvertence, or deflgn. 
The oftener a meafure is brought under examination, 
the greater the diverfity in the fituations of thofe who 
are to examine it, the lefs mull: be the danger of thofe 
errors which flow from want of due deliberation, or 
of thofe mifteps which proceed from the contagion of 
fome common paflion or interefl. It is far lefs pro¬ 
bable, that culpable views of any kind fhould infeCt 
all the parts of the government, at the fame moment 
and in relation to the fame object, than that they fhould 
by turns govern and rniflead every one of them. 

It 
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Ft may perhaps be faid, that the power of prevent¬ 
ing bad laws includes that of preventing good ones ; 
land may be ufed to the one purpofe as well as to the 
other. But this objection will have little weight with 
thofe who can properly eftimate the mifchiefs of that 
inconftancy and mutability in the laws which form 
the gieateft blemilh in the character and genius of 
our governments. They will conlider every inftitu- 
tion calculated to reftrain the excefs of law-making, 
and to keep things in the fame ftate in which they 
may happen to beat any given period, as much more 
likely to do good than harm ; becaufe it is favorable 
to greater liability in the fyliem of legiflation. The 
injury which may poflibly be done by defeating a 
few good laws will be amply compenlated by the ad¬ 
vantage of preventing a number of bad ones. 

Nor is this all. The luperior weight and influence 
of the legiliative body in a free government, and the 
hazard to the executive in a trial of ftrength with 
that body, afford a fatisfa&ory fecurity, that the ne¬ 
gative would generally be employed with great cau¬ 
tion, and that there would oftener be room for a charge 
of timidity than of ralhnefs, in the exercife of it. 
A king of Great Britain, with all his train of fove- 
reign attributes, and with all the influence he draws 
from a thoufand fources, would at this day hefitate 
to put a negative upon the joint refolutions of the two 
houfes of parliament. He would not fail to exert the 
utmoll refources of that influence to ftrangle a mea¬ 
sure difagreeable to him, in its progrefs to the throne* 
to avoid being reduced to the dilemma of permitting 
it to take effedl, or of rifking the difplealure of the 
nation, by an oppolition to the fenfe of the legilla¬ 
tive body. Nor is it probable that he would ulti¬ 
mately venture to exert his prerogative, but in a 
cafe of manifell propriety, or extreme necellity. All 
well informed men in that kingdom will accede to 
the jultnefs of this remark. A very confiderable 

Z period 
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period has elapfed fince the negative of the crown 
has been exercifed. 

If a magiftrate, fo powerful and fo well fortified as 
a Britifh monarch, would have fcruples about the 
exercile of the power under confideration, how much 
greater caution may be reafonably expelled in a pre¬ 
sident of the United States, xloathed for the fiiort 
period of four years with the executive authority of 
a government wholly and purely republican ? 

It is evident that there would be greater danger of 
his not ufing his power when neceflary, than of his 
ufing it too often, or too much. An argument indeed 
againft its expediency has been drawn from this very 
fource. It has been reprefented on this account as a 
power odious in appearance, ufelefs in practice. 
But it will not follow, that becaufe it might be rarely 
exercifed, it would never be exercifed. In the cafe 
for which it is chiefly defigned, that of an imme¬ 
diate attack upon the conllitutional rights of the exe¬ 
cutive, or in a cafe in which the public good was 
evidently and palpably facrificed, a man of tolerable 
fijrmnefs would avail himfelf of his conllitutional 
means of defence, and would liften to the admoni¬ 
tions of duty and refponfibility. In the former fup- 
pofition, his fortitude would be flimulated by his 
immediate intereft in the power of his office; in 
the latter by the probability of the fandlion of his 
conftituentswho though they would naturally incline 
to the legiflative body in a doubtful cafe, would 
hardly fuller their partiality to delude them in a very 
plain cafe. I fpeak now with an eye to a magiftrate 
poilelfing only a common {hare of firmnefs. There 
are men, who under any circumftances will have the 
Courage to do their duty at every hazard. 

But the convention have purfued a mean in this 
bufinefs ; which will both facilitate the exercile of 
the power veiled in this refpedl in the executive 
piagiffcrate, and make its efficacy to depend on the 
fc.nfe of a conftderable part of the legiflative body. 

Inftea^ 
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Inftead of ail abfolute negative, it is propofed to give 
the executive the qualified negative already de- 
fcribed. This is a power, which would be much more 
readily exercifed than the other. A man who might 
be afraid to defeat a law by his fmgle veto, might 
not fcruple to return it for re-confideration ; fubjeCl 
to being finally rejected only in the event of more 
than one third of each houfe concurring in the fuffici- 
ency of his objections. He would be encouraged by 
the reflection, that if his oppofition fhould prevail, 
it would embark in it a very refpeClable proportion 
ef the legiflative body, vvhofe influence would be 
united with his in fupporting the propriety of his 
conduCt, in the public opinion* A direCt and cate¬ 
gorical negative has fomething in the appearance of 
it more harfli, and more apt to irritate, than the 
mere fuggeltion of argumentative objections to be 
approved or disapproved, by thofe to whom they are 
addreffed. In proportion as it would be lefs apt to 
offend, it would be more apt to be exercifed ; and 
for this very reafon it may in practice be found more 
effectual* It is to be hoped that it will not often 
happen, that improper views will govern fo large a 
proportion as two-thirds of both branches of the 
legiflature at the fame time ; and this too in defiance 
of the counterpoifing weight of the executive. It is 
at any rate far lefs probable, that this fhould be the 
cafe, than that fuch views fhould taint the refolu-* 
tions and conduCl of a bare majority. A power of 
this nature, in the executive, will often have a filent 
and unperceived though forcible operation. When 
men engaged in unjufiifiable purfuits are aware, that 
obftruCtions may come from a quarter which they 
cannot controul, they will often be reftrained by the 
bare apprehenfion of oppofition, from doing what 
they would with eagernefs rufh into, if no fuch exter¬ 
nal impediments were to be feared. 

This qualified negative, as has been elfevvhere 
remarked, is in this llate veiled in a council, confifl-- 
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ing of the governor, with the chancellor and judges of 
the fupreme court, or any two of them. It has been 
freely employed upon a variety of occaiions, and 
frequently with fuccefs. And its utility has become 
fo apparent, that perlbns who in compiling the con- 
ilitution were violent oppofers of it have from expe¬ 
rience become its declared admirers.* 

I have in another place remarked, that the conven¬ 
tion in the formation of this part of their plan, had 
departed from the model of the conftitution of this 
flate, in favor.of that of Maffachufettstwo flrong 
reafons may be imagined for this preference. One 
is that the judges, who are to be the interpreters of 
the law, might receive an improper bias from having 
given a previous opinion in their revifionary capa¬ 
city. The other is, that by being often affociated 
with the executive they might be induced to embark 
too far in the political views of that naagiftrate, and 
thus a dangerous combination might by degrees be 
cemented between the executive and judiciary de¬ 
partments. It is impoffible to keep the judges too 
diftindt from every other avocation than that of 
expounding the laws. It is peculiarly dangerous to- 
place them in a fituation to be either corrupted or 

influenced by the executive. PUBLIUS 

NUMBER LXX1V. 

The fame View continued\ in Relation to the: 
Command of the national Forces, and the 
Power of pardoning. 

THE prefident of the United States is to be 
“ commander in chiet of the army and navy 

4* of the United States, and of the militia of the 
“ feveral Hates when called into the aftualjer^vice of the 

“ United 
* Mr. Abraham Yates, a warm opponent of the plan of the 

convention, is of this number. 
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<f United States.” The propriety of this provifion 
is fo evident in itfelf; and it is at the fame time fo 
confonant to the precedents of the hate conftitutions 
in general, that little need be faid to explain or 
enforce it. Even thofeof them, which have in other 
refpeds coupled the chief magiftrate with a council 
have for the molt part concentred the military authority* 
in him alone. Of all the cares or concerns of govern¬ 
ment, the direction of war molt peculiarly demands 
thofe qualities which diltinguilh the exercife of power 
by a fingle hand. The direction of war implies the 
direction of the common Itrength ; and the power of 
direding and employing the common Itrength, forms 
an ufual and elfential part in the definition of the 
executive authority. 

ft The prefident may require the opinion in vvrit- 
tc ing of the principal officer in each of the executive 
“ departments upon any fubjed relating to the duties 
f( of their refpedive offices.” This I confider as a 
mere redundancy in the plan ; as the right for which 
it provides would refult of itfelf from the office. 

He is alfo to be authorifed (s to grant reprieves 
€t and pardons for offences againfl the United States 
€f except in cafes of impeachmentHumanity and 
good policy confpire to didate, that the benign pre¬ 
rogative of pardoning fhould be as little as poffible 
fettered or embarraffed. The criminal code of every, 
country partakes fo much of neceffary feverity, that^ 
without an eafy accefs to exceptions in favor of unfor¬ 
tunate guilt, juftice would wear a countenance too 
fanguinary and cruel. As the fenfe of refponfibility 
is always ftrongefi: in proportion as it is undivided, 
it may be inferred that a fingle man would be moft 
ready to attend to the force of thofe motives, which 
might plead for a mitigation of the rigor of the law, 
and lead apt to yield to confiderations, which were 
calculated to fhelter a fit objed of its vengeance. 
The refledion that the fate of a fellow creature 
depended on his foie fiat, would naturally infpire 

Z 3 fcrupuloufnefs 
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fcrupuloufnefs and caution : The dread of being accu- 
fed of vveaknefs or connivance would beget equal 
circumfpeCtion, though of a different kind. On the 
other hand, as men generally derive confidence from 
their numbers, they might often encourage each other 
in an aft of obduracy, and might be lefs fenfib’e to 
the apprehenfion of fufpicion or cenfure for an inju¬ 
dicious or affected clemency. On thefe accounts, one 
man appears to be a more eligible difpenfer of the 
mercy of the government than a body of men. 

The expediency of veiling the power of pardoning 
in the prefident has, if I millake not, been only 
conceded in relation to the crime of treafon. This, 
it has been urged, ought to have depended upon the 
alfent of one or both of the branches of the legiflative 
body. I fhall not deny that there are ftrong reafons 
to be affigned for requiring in this particular the 
concurrence of that body, or of a part of it. As 
treafon is a crime levelled at the immediate being 
of the fociety, when the laws have once afcertained 
the guilt of the offender, there feems a fitnefs in 
refering the expediency of an aCt of mercy towards 
him to the judgment of the legiflature. And this 
ought the rather to be the cafe, as the fuppofition of 
the connivance of the chief magidrate ought not to 
be entirely excluded. But there are alfo flrong ob¬ 
jections to fuch a plan. It is not to be doubted that 
a fingle man of prudence and good fenfe, is better ♦ 
fitted, in delicate conjunctures, to balance the mo¬ 
tives which may plead for and againlt the remiflion 
of the punifhment, than any numerous body what¬ 
ever. It deferves particular attention, that treafon 
will often be connected with feditions, which em¬ 
brace a large proportion of the community ; as lately 
happened in Maffachufetts. In every fuch cafe, we 
might expeCl to fee the reprefentation of the people' 
tainted with the fame 1'pirit which had given birth 
to the offence. And when parties were pretty equally 
.matched, the fecret fympathy of the friends and 

favorers 

✓ 



T 

THE FEDERALIST. 27r 

favorers of the condemned, availing itfelf of the. 
good nature and weaknefs of others, might fre** 
quently bellow impunity where the terror of an 
example was neceffary. On the other hand, when 
the fedition had proceeded from caufes which had 
inflamed the refentments of the major party, they 
might often be found obftinate and inexorable, when 
policy demanded a conduct of forbearance and cle¬ 
mency. But the principal argument for repofmg 
the power of pardoning in this cafe in the chief 
magiflrate is this ; in feafons of infurredtion or rebel¬ 
lion, there are often critical moments, when a well- 
timed offer of pardon to the infurgents or rebels may 
reftore the tranquility of the commonwealth ; and 
which, if fuffered to pafs unimproved, it may never 
be poflible afterwards to recall. The dilatory pro- 
cefs of convening the legiflature, or one of its 
branches, for the purpofe of obtaining its fan&ion 
to themeafure, would frequently be the occafion of 
letting flip the golden opportunity. The lofs of a 
week, a day, an hour, may lometimes be fatal. If 
it fhould be obferved that a difcretionary power with 
a view to fuch contingencies might be occaflonally 
confered upon the prefldent ; it may be anfwered 
in the firfl place, that it is queftionable whether, in 
a limited conftitution, that power could be delega¬ 
ted by law; and in the fecond place, that it would 
generally be impolitic before-hand to take any ftep 
which might hold out the profpedl of impunity. A 
proceeding of this kind, out of the ufual courfe, would 
be likely to be conftrued into an argument of timi¬ 
dity or of weaknefs, and would have a tendency ta 
embolden guilt. 

PUBLIUS* 

NUMBER 



THE FEDERALIST. 272 

9C NUMBER LXXV. 

The fame View continued in Relation to the 
Power of making Treaties. 

THE prefident is to have power “ by and with 
“ the advice and confent of thefenate, to make 

treaties provided two-thirds of the fenators prefent 
concur.” Though this provifion has been affailed 

on different grounds, with no fmall degree of vehe¬ 
mence, I fcruple not to declare my firm perfuafion, 
that it is one of the belt digefted and moft unexcep¬ 
tionable parts of the plan. One ground of objection 
is, the trite topic of the intermixture of powers; fome 
contending that the prefident ought alone to poffefs 
the power of making treaties; and others, that it 
ought to have been exclufively depofited in the fenate* 
Another fource of objedtion is derived from the fmall 
number of perfons by whom a treaty may be made : 
Of thofe who efpoufe this objedtion, a part are of 
opinion that the houfe of reprefentatives ought to have 
been affociated in the bufinefs, while another part 
feem to think that nothing more was neceffary than 
to have fubftituted two-thirds of all the members of 
the fenate to two-thirds of the members prefent. As 
I Hatter myfelf the obfervations made in a preceding 
number, upon this part of the plan, muft have fufficed 
to place it to a difcerning eye in a very favourable 
light, I lhall here content myfelf with offering only 
fome fupplementary remarks, principally with a view 
to the objedtions which have been juft Hated. 

With regard to the intermixture of powers, I fhall 
rely upon the explanations already given, in other 
places, of the true fenfe of the rule, upon which that 
objedtion is founded ; and fhall take it for granted, 
as an inference from them, that the union of the 
executive with the fenate, in the article of treaties, 
is no infringment of that rule. X venture to add that 
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the particular nature of the power of making treaties 
indicates a peculiar propriety in that union. Though 
feveral writers on the fubjedt of government place that 
power in the clafs of executive authorities, yet this 
is evidently an arbitrary difpofttion For if we attend 
carefully to its operation, it wiil be found to partake 
more of the legiflative than of the executive cha¬ 
racter, though it does not feem ftridtly to fall within 
the definition of either of them. The effence of the 
legiflative authority is to enadt laws, or in other 
words to prefcribe rules for the regulation of the 
fociety. While the execution of the laws and the 
employment of the common ftrength, either for this 
purpole or for the common defence, feem to comprife 
all the fundtions of the executive magiftrate. The 
power of making treaties is plainly neither the one 
nor the other. It relates neither to the execution of 
the fubfiiting laws, nor to the enadlior1 of new ones, 
and ltill lefs to an exertion of the common ftrength. 
Its objedh are contracts with foreign nations,.- 
which have the force of law, but derive it from the 
obligations of good faith. They are not rules pre¬ 
ferred by the iovereign to the fubjedi, but agree¬ 
ments between fovereign and fovereign. The power 
in queftion leems therefore to form a diltindt depart¬ 
ment, and to belong properly neither to the legifla¬ 
tive nor to the executive. The qualities elfewhere 
detailed, as indiipenfable in the management of 
foreign negociations, point out the executive as the 
moft fit agen in thole tranfadlions ; while the vaft 
importance of the truft, and the operation of treaties, 
as laws, plead ftrongly for the participation of the 
whole or a part of the legiflative body in the office 
of making them. 

However proper or fafe it may be in governments 
where the executive magiftrate is an hereditary 
monarch, to commit to him the entire fiwer of 
making treaties, it would be utterly unfafe and im¬ 
proper to eutruft that power to an eledtive magiltrate 
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of four years duration. It has been remarked upon' 
another occafion, and the remark is unqueftionably 
juft, that an hereditary monarch, though often the 
oppreftbr of his people, has perfonally too much at 
ftake in the government to be in any material dan¬ 
ger of being corrupted by foreign powers. But that 
a man railed from the ftation of a private citizen to 
the rank of chief magiltrate, poftefted of but a mode¬ 
rate or (lender fortune, and looking forward to a 
period not very remote, when he may probably be 
obliged to return to the ftation from which he was 
taken, might fometimes be under temptations to 
Sacrifice his duty to his intereft, which it would 
require fuperlative virtue to withftand. An avari¬ 
cious man might be tempted to betray the interefts of 
the ftate to the acquifition ofwealth. An ambitious 
man might make his own aggrandizement, by the 
aid of a foreign power, the price of. his treachery 
to his conftituents. The hiftory of human conduct 
does not warrant that exalted opinion of human vir¬ 
tue which would make it wife in a nation to commit 
interefts of fo delicate and momentous a kind as thofe 
which concern its intercourfe with the reft of the 
world to the foie difpofal of a magiftrate, crested 
and circumftanced, as would be a prefident of the 
United States. 

To have entrufted the power of making treaties to 
the fenate alone, would have been to relinquilh the 
benefits of the conftitutional agency of the prefident, 
in the conduct of foreign negotiations. It is true, 
that the fenate would in that cafe have the option of 
employing him in this capacity; but they would alfo 
have the option of letting it alone ; and pique or 
cabal might induce the latter rather than the former. 
Belides this, the minifterial fervant of the fenate 
could not be expeifed to enjoy the confidence and 
refpeft of foreign powers in the fame degree with the 
conftitutional reprefentative of the nation ; and of 
•ourfe would not be able to a& with an equal degree 

of 

% 
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«ff-weight or efficacy. While the union would from 
this caufe lofe a confiderable advantage in the ma¬ 
nagement of its external concerns, the people would 
lofe the additional fecurity, which would refult from 
the co-operation of the executive. Though it would 
be imprudent to confide in him folely fo important a 
truft; yet it'cannot be doubted, that his participation 
in it would materially add to the fafety of the fociety. 
It mud indeed be clear to a demonftration, that the 
joint pofTeffion of the power in queftion by the prefi- 
dent and fenate would afford a greater profpedt of 
fecurity, than the feparate poffefiion of it by either 
of them. And whoever has maturely weighed the 
circumftances, which mull; concur in the appointment 
of a prefident will be fatisfied, that the office will 
always bid fair to be filled by men of fuch characters 
as to render their concurrence in the formation of 
treaties peculiarly definable, as well on the fcore of 
wifdom as on that of integrity. 

The remarks made in a former number, which has 
been alluded to in another part of this paper, will 
apply with conclufive force again!! the admiffion of 
the houfe of reprefentatives to a fhare in the forma- 
tipn of treaties. The fiudluating, and taking its 
future increafe into the account, the multitudinous 
cqmpofirion of that body, forbid us to expedt in it 
thofe qualities which are effential to the proper exe¬ 
cution of fuch a truft. Accurate and comprehenfive 
knowledge of foreign politics; a fieady and fyfte- 
matic adherence to the fame views .; a nice and uni¬ 
form fenfibility to national charadter, decifion, ym-«sry 
and difpatch ; are incompatible with the genius of a 
body fo variable and fo numerous. The very com¬ 
plication of the bufinefs by introducing a neceffity of 
the concurrence of fo many different bodies, would of 
itfelf afford a folid objedtion. The greater frequency 
of the calls upon the houfe of reprefentatives, and the 
greater length of time which it would often be necef- 
fary to keep them together when convened, to obtain. 

\ 
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their fanftion in the progreflive ftages of a treaty, 
would be fource of fo great inconvenience and expence 
as alone ought to condemn the project. 

The only obje&ion which remains to be canvafled 
is that which would fubftitute the proportion of two 
thirds of all the members compofing the fenatorial 
body, to that of two thirds of the members prefent. It 
has been Ihewn under the fecond head of our enqui¬ 
ries that all provifions which require more than the 
majority of any body to its refolutions have a direft 
tendency to embarrafs the operations of the govern¬ 
ment and an indirect one to fubjedt the fenfe of the 
majority to that of the minority. This conftderation 
feems fufficient to determine our opinion, that the 
convention have gone as far in the endeavour to 
fecure the advantage of numbers in the formation of 
treaties as could have been reconciled either with the 
activity of the public councils or with a reafonabld 
regard to the major fenfe of the community. If two 
thirds of the whole number of members had been 
required, it would in many cafes from the non-atten- 
dence of a part amount in practice to a neceflity of 
unanimity. And the hiftory of every political efta- 
blilhment in which this principle has prevailed is a 
hiftory of impotence, perplexity and diforder. Proofs 
of this pofition might be adduced from the examples 
of the Roman tribunefhip, the Polifh diet and the 
ftates general of the Netherlands ; did not an example 
at home render foreign precedents unnecefiary. 

To require a fixed proportion of the whole body 
would not in all probability contribute to the advan¬ 
tages of a numerous agency, better than merely to 
require a proportion of the attending members. The 
former by increafing the difficulty of refolutions dif- 
agreeable to the minority diminifhes the motives to 
pun&ual attendance. The latter by making the 
capacity of the body to depend on a proportion which 
may be varied by the abfence or prefence of a fingle 
member, has the contrary effeft. And as> by pro¬ 

moting 
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tnoting punctuality, it tends to keep the body com-- 
plete, there is great likelihood that its refolutions 
would generally be dictated by as great a number in 
this cafe as in the other : while there would be much 
fewer occafions of delay. It ought not to be for¬ 
gotten that under the exifiing confederation two 
member" may and ufually do reprefent a Hate ; whence 
it happens that congrefs, who new are folely inveiled 
with all the poivers of the union, rarely confifts of a 
greater number of perfons than would compofe the 
intended fenate. If we add to this, that as the 
members vote by Hates, and that where there is only 
a fingle member prefent from a Hate, his vote is loll, 
it will juHify a fuppofition that the adiive voices in 
the fenate, where the members are to vote individu¬ 
ally, would rarely fall Hiort in number of the adftive 
voices in the exiHing congrefs. When in addition 
to thefe confiderations we take into view the co-ope¬ 
ration of the preiicent, we fhall not hefitare to infer 
that the people of America would have greater fecu- 
rity againft an improper ufe of the power of making 
treaties, under the new conftitution, than they now 
enjoy under the confederation. And when we pro¬ 
ceed Hill one Hep further, and look forward to the 
probable augmentation of the fenate, by the ereCtion 
of new Hates we fhall not only perceive ample ground 
of confidence in the fufficiency of the numbers, to 
whole agency that power will be entruHed; but we 
fhall probably be led to conclude that a body more 
numerous than the fenate would be likely to become, 
would be very little fit for the proper aiicharge of 
the truH. 

PUBLIUS* 

/- 

A a NUMBER 
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NUMBER LXXVI. 

The fame View continued, in Relation to the 
Appointment of the Officers of the Govern¬ 
ment. 

THE prefident is “ to nominate and by and with 
(( the advice and confent of the fenate to 

** appoint ambaffadors, other public miniflers and 
“ confuls, judges of the fupreme court, and all other 
“ officers of the United States, whole appointments 
“ are not otherwife provided for in the confiitution. 
“ But the congrefs may by law veil the appointment 
t( of fuch inferior officers as they think proper in the 
€t prefident alone, or in the courts of law, or in the 
€t heads of departments. The prefident fhall have 
€f power to fill up all 'vacancies which may happen 
“ during the recefs of the Jenate, by granting commif- 

fions which fhall expire at the end of their next 
“ feffion.” 

It has been obferved in a former paper that “ the 
ec true teft of a good government is its aptitude and 
“ tendency to produce a good adminifixation.” If the 
juftnefs of this obfervation be admitted, the moc’e of 
oppointing the officers of the United States contained 
in the foregoing claufes, mud, when examined, be 
allowed to be entitled to particular commendation. 
It is not eafy to conceive a plan better calculated than 
this, to promote a judicious choice of men for filling 
the offices of the union ; and it will not need proof 
that on this point mufl eflentially depend the chara&er 
©fits adminifiration. 

It will be agreed on all hands, that the power of 
appointment in ordinary cafes can be properly mo¬ 
dified only in one of three ways. It ought either to 
be veiled in a fingle man—or in a felett affembly of 
a moderate number—or in a fingle man with the 

concurrence 
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concurrence of fuch an aflembly. . The exercife of at 
by the people at large, will be readily admitted to be. 
impracticable ; as,saving every other confideratioft 
it would leave them little time to do any thing eife. 
When therefore mention is made in the fubfequent 
reafonings of an affembly or body of men, what is 
faid mult be underftood to relate to a feleCl body or 
aflembly of the description already given. The 
people colie&ively from their number and from their 
dil'perfed fituation cannot be regulated in their move¬ 
ments by that fydematic fpirit of cabal and intrigue, 
which will be urged as the chief objections to repofing 
the power in quedion in a body of men. 

Thofe who have themfelves reflected upon the 
fubjeCt, or who have attended to the obfcrvations 
made in other parts of thefe papers, in relation to the 
appointment of the president, will, I prefume, agree 
to the pofition that there would always be great pro¬ 
bability of having the place fupplied by a man of 
abilities, at lead refpe&able. Premifing this, I pro¬ 
ceed to lay it down as a rule, that one man of dif- 
cernment is better fitted to analife and edimate the 
peculiar qualities adapted to particu!ar ofdces, than 
a body of men of equal, or perhaps even of fupericr 
difcernment. 

The foie and undivided refpon(1 bility of one man 
will naturally beget a livelier l'enfe of duty and a 
more exaCl regard to reputation. He will on this 
account feel himfelf under dronger obligations, and 
more intereded to invedigate with care the qualities 
rcqinfite to the ilations to be hlled, and to prefer 
with impartiality the perions who may have the 
faired precenfions to them. He will have fewer 

perfonal attachments to gratify than a body of men, 
who may each be fuppofed to have an equal number, 
and will be fo much the lefs liable to be milled by 
the fentiments of friendihip and of affeCbon. There 
is nothing fo apt to agitate the pafiions of mankind 
as perfonal confiderations, whether they relate to 

A a 2 ourfelves 
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ourfelves or to others, who are to be the obje&s of 
our choice or preference. Hence, in every exercife 

f of the power of appointing to offices by an afl'embly 
of men, we mud: expedl to fee a full difplay of all 
the private and party likings and diflikes, parti¬ 
alities and antipathies, attachments and animolities, 
which are felt by thofe who cornpofe the aflembly. 
The choice which may at any time happen to be 
made under fuch circumftances will of courfe be the 
refult either of a victory gained by one party over 
the other, or of a compromife between the parties. 
In either cafe, the intrinflc merit of the candidate 
will be too often out of fight. In the iirlt, the quali¬ 
fications bed; adapted to uniting the fuffrages of the 
party will be more confidered than thofe which lit 
the perfon for the Ration. In the laft, the coalition 
will commonly turn upon fome intereded equivalent. 

Give us the man we wifh for this office, and you 
ec fnall have the one you wifh for that.— This will 
be the ufual condition of the bargain. Arid it will 
rarely happen that the advancement of the public 
ferviceWill be the primary object either of party 
victories or of party negotiations. 

The truth of the principles here advanced feems to 
have been felt by the moll intelligent of thofe who 
have found fault with the provilion made in this 
jreipedl by the convention. They contend that the 
preiident ought folely to have been authorifed to 
snake the appointments under the federal govern¬ 
ment. But it is eafy to fhew that every advantage 
to be expected from fuch an arrangement would in 
fubdance be derived from the power of nomination, 

which is propofed to be conferred upon him ; while 
feveral difad vantages which might attend the abfo- 
lute power of appointment in the hands ot that officer 
would be avoided. In the a61 of nomination, his 
judgment alone would be exercifed ; and as it would 
be his foie duty to point out the man, who with the 
approbation of the lbnate fhould £11 an office, his 

refponlibility 



w 
281 THE FEDERALIST. 

refpon Ability would be as complete as if he were to 
make the final appointment. There can in this 
view -be no difference between nominating and 
appointing. The fame'motives which would influ¬ 
ence a proper difcharge of his duty in one cafe, 
would exiff in the other. And as no man could be 
appointed, but upon his previous nomination, every 
man who might be appointed would be in fad his 
choice. 1 

But his nomination may be overruled :—This it 
certainly may, yet it can only be to make place for 
another nomination by himfelf. The perfon ulti¬ 
mately appointed muff be the objedof his preference 
though perhaps not in the firft degree. It is alfo not 
very probable that his nomination would often be 
overruled. The fenate could not be tempted by the 
preference they might feel to another to rejed the 
one propofed ; becaufe they could not allure themfelves 
that the perfon they might wifh would be brought 
forward by a fecond or by any fubfequent nomination. 
They could not even be certain that a future nomina¬ 
tion would prefent a candidate in any degree more 
acceptable to them : And as their diffent might caff: 
a kind of ftigma upon the individual rejeded ; and 
might have the appearance of a refledion upon the 
judgement of the chief magiftrate ; it is not likely 
that their fandion would often be refufed, where 
there were not fpecial and ffrong reafons for the 
refufal. 

To what purpofe then require the co-operation of 
the fenate ? I anfwer that the neceflity of their concur¬ 
rence would have a powerful, though in general a 
filent operation. It would be an excellent check upon 
a fpirit of favoritifm in the prefident, and would tend 
greatly to preventing the appointment of unfit c’na- 
raders from ffate prejudice, from family connedion, 
from perfonal attachment, or from a view to popu¬ 
larity. And, in addition to this, it would be an effi¬ 
cacious fourceof liability in the adminiftration. 

A a 3 It. 
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It will readily be comprehended, that a man, who 
had himfelf the foie difpoiition of offices, would be 
governed much more by his private inclinations and 
imerells, than when he was bound to fubrnit the pro¬ 
priety of his choice to the dilcuffion and determina¬ 
tion ot a different and independent body ; and that 
body an entire branch of the legiflature. The pof- 
fibility of rejection would be a ltrong motive to care 
in propofing. The danger to his own reputation, 
and, in the cafe of an elective magidrate, to his poli¬ 
tical exiftence, from betraying a ipirit of favoritiim, 
or an unbecoming purfuit of popularity, to the obser¬ 
vation of a body, whole opinion would have great 
weight in forming that of the public, could not fail 
to operate as a barrier to the one and to the other. 
He would be both alhamed and afraid to bring for¬ 
ward for the moll diltinguifhed or lucrative ilations, 
candidates who had no other merit than that of com¬ 
ing from the fame date to which he particularly be¬ 
longed, or of being in fome way or other perfonally 
allied to him, or of poffeffmg the neceffary infigni- 
ficance and pliancy to render them the obfequious 
indruments of his pleafure. 

To this reafoning, it has been objedled, that the 
prefident, by the influence of the power of nomina¬ 
tion, may fecure the complaifance of the fenate to 
his views. The fuppofition of univerfal venality in 
human nature, is little lefs an error in political rea¬ 
foning than the fuppofition of univerlal re&itude. 
The inditution of delegated power implies that there 
is a portion of virtue and honour among mankind, 
which may be a reafonabie foundation of confidence. 
And experience judifies the theory : It has been found 
to exid in the mod corrupt periods of the moll cor¬ 
rupt governments. The venality of the Britilh houfe 
of commons has been long a topic of accufation 
againd that body, in the country to which they be¬ 
long, as well as in this j and it cannot be doubted 
that the charge is to a condderable extent well 

founded. 
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founded. But it is as little to be doubted that there^ 
is always a large proportion of the body, which con- 
iilts of independent and public Ipirited men, who 
have an influential weight in the councils of the 
nation. Hence it is (the prefent reign not excepted) 
that the fenfe of that body is often feen to control 
the inclinations of the monarch, both with regard to 
men and to meafures. Though it might therefore be 
allowable to fuppofe that the executive might occa- 
lionally influence fome individuals in the fenate, yet 
the fuppofition that he could in general purchafe the 
integrity of the whole body, would be forced and 
improbable. A man difpofed to view human nature 
as it is, without either flattering its virtues or exag¬ 
gerating its vices, will fee fufficient ground of confix 
dence in the probity of the fenate, to reft fatisfled not 
only that it will be impracticable to the executive to 
corrupt or feduce a majority of its members; but that 
the neceflity of its co-operation in the bufinefs of ap¬ 
pointments will be a confiderable and falutary reftraint 
upon the conduct of that magiftrate. Nor is the in¬ 
tegrity of the fenate the only reliance. The confti- 
tution has provided fome important guards againft 
the danger of executive influence upon the legislative 
body : It declares that no fenator or reprefentative 
t( fhall, during the time for which he was elected, be 
“ appointed to any civil office under the United 
“ States, which fhall have been created, or the emo- 
t( luraents whereof fhall have been encreafed during 
“ fuch time ; and no perfon holding any office under 
“ the United States, fhall be a member of either 

houfe during his continuance in office.” 
PUBLIUS, 

NUMBER 
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NUMBER LXXVII. 

The View of the Confutation of the Prefident 
conclude d, with a further Confideratiort of 
the Power of Appointment, and a concife 
Examination of his remaining Powers. 

IT has been mentioned as one of the advantages to 
be expected from the co-operation of the fenate, 

in the bufinefs of appointments, that it would con¬ 
tribute to the liability of the adminidration. The 
confent of that body would be necelfary to difplace 
as well as to appoint. A change of the chief magi- 
ftrate therefore would not occafion fo violent or fo 
general a revolution in the officers of the government 
as might be expected if he were the foie dilpofer of 
offices. Where a man in any ftation had given fatis- 
fadory evidence of his litnefs for it, a new prefident 
would be redrained from attempting a change, in 
favor of a perfon more agreeable to him, by the 
apprehenlion that the difcountenance of the fenate 
might fruftrate the attempt, and bring fome degree 
of difcredit upon himfelf. Thofe who can belt 
eftimate the value of a heady adminiltration will be 
molt difpofed to prize a provifion, which connects 
the official exiltence of public men with the appro¬ 
bation or difapprobation of that body, which from the 
greater permanency of its own compofition, will in 
all probability be lefs fubjed to incondancy, than any 
other member of the government. 

To this union of the fenate with the prefident, in 
the article of appointments, it has in fome cafes 
been objeded, that it would ferve to give the pre¬ 
fident an undue influence over the fenate ; and in 
others, that it would have an oppofite tendency ; a 
flrong proof that neither fuggeltion is true. 

To date the fird in its proper form is to refute it. 
It amounts to this ; the prefident would have an 

improper 
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improper influence over the fenate ; becaufe the fenate 
would have the power of reft raining him. This is an'** 
abfurdity in terms. It cannot admit of a doubt that 
the entire power of appointment would enable hint 
much more effectually to eftablifh a dangerous 
empire over that body, than a mere power of nomi¬ 
nation fubject to their control. 

Let us take a view of the converfe of the propo¬ 
rtion, The fenate would influence the executive. 
As 1 have had occafion to remark in feveral other 
inltances, the indiitindtnefs of the objection forbids 
a precife anfwer. In what manner is this influence 
to be exerted ? In relation to what objects ? The 
power of influencing a perfon, in the fenfe in which 
it is here ufed, mud imply a power of,conferring a 
benefit upon him. How could the fenate confer a 
benefit upon the president by the manner of employ¬ 
ing their right or negative upon his nominations ? If 
it be laid they might fometimes gratify him by an 
acquiescence in a favourite choice, when public 
motives might dictate a different conduit ; I anl'wer 
tiiat the inltances in which the prefident could be 
perfonallv interefted in the refult, would be too few 
to admit of his being materially affeCted by the 
compliances of the fenate. Befides this, it is evident 
that the power which can originate the difpofition 
of honors and emoluments, is more likely to attract 
than to be attracted bv the power which can merely 
obltruCt their courfe. If by influencing the prt-fident 
be meant-nflraining him, this is p ecifely what muft 
have been intended. And it has been fhevvn that 
the relfraint would be falutary, at the fame time that 
it would not be fuch as to deltroy a fingle advantage 
to be looked for from the uncontroled agency of 
that magiitrate. Tire right of nomination would 
produce all the good, without the ill. 

Upon a companion of the plan for the appointment 
of the officers of the prepofed government with that. 

which. 
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which is eftablifhed by the conflitution of this (late a 
*• decided preference mult be given to the former. In 

that plan the power of nomination is unequivocally 
veiled in the executive. And as there would be a 
necefiity for fubmitting each nomination to the judge¬ 
ment of an,entire branch of the legiflative, the cir- 
cumilances attending an appointment, from the mode1 
of conducing it, would naturally become matters of 
notoriety ; and the public could be at no lofs to deter¬ 
mine what part had been performed by the different 
adlors. The blame cf a bad nomination would fall 
upon the president fingly and abfolutely. The ceniure 
of rejecting a good one would lie entirely at the door 
of the fenate ; aggravated by the coniideration of 
their having counteracted the good intentions of the 
executive. If an ill appointment fhould be made the 
executive for nominating and the fenate for approv¬ 
ing would participate though in different degrees in 
the opprobrium and ifgrace. 

The reverfe of ail this charaClerifes the manner of 
appointment in this irate. The council of appoint¬ 
ment confilts of from three to five perfons, of whom 
the governor is always one. This fmall body, fhut 
up in a private apartment, impenetrable to the public 
eye, proceed to the execution of the trull committed 
to them. It is known thac the governor claims the 
right of nomination, upon the ilrength of fome ambi¬ 
guous expiefiions in the conilitution ; but it is not 
known to what extent, or in what manner he exer. 
cifes it; nor upon what occafions he is contradicted 
or oppofed. The cenfure of a bad appointment, on 
account of the uncertainty of its author, and for want 
of a determinate objeCt, has neither poignancy nor 
duration. And while an unbounded field for cabal 
and intrigue lies open, all idea of refponfibility is 
loll. The moil that tiie public can know is, that the 
governor claims the right of nomination : That two 

out of the confiderable number of four men can too 
often be managed without much difficulty : That if 

* fomu 
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fom? of the members of a particular council fhould 
happen to be of an uncomplying charaXer, it is 
frequently not impoffible to get rid of their oppo- 
fition, by regulating the times of meeting in fuch a 
manner as to render their attendance inconvenient : 
And that, from whatever caufe it may proceed, a 
great number of very improper appointments are 
from time to time made. Whether a governor of 
this ftate avails himfelf of the afcendant he mud 
neceffarily have, in this delicate and important part 
of ti e admin:ftration, to prefer to offices men who 
are beft qualified for them : Or whether he proftitutes 
that advantage to the advancement of perfons, whcfe 
chief merit is their implicit devotion to his will, and 
to the fupport of a defpicable and dangerous fyftem. 
of perfonal influence, are queflions which unfortu¬ 
nately for the community can only be the fubjeXs 
of {peculation and conjeXure. 

Every mere council of appointment, however con¬ 
flicted, will be a conclave, in which cabal and in¬ 
trigue will have their full fcope. Their number, 
without an unwarrantable increafeof expence, cannot 
be large enough to preclude a facility of combina¬ 
tion. And as each member will have his friends and 
connexions to provide for, the defire of mutual gra¬ 
tification will beget a fcandalous bartering of votes 
and bargaining for places. The private attachments 
of one man might eafily be fatisfied ; but to fatisfy 
the private attachments of a dozen, or of twenty men, 
would cccafion a monopoly of all the principal em¬ 
ployments of the government, in a few families, and 
would lead more direXly to an ariltocracy or an oli¬ 
garchy, than any meafure that could be contrived. 
If to avoid an accumulation of offices, there was to 
be a frequent change in the perfons who were to com- 
pofe the council, this would involve the mifehiefs of 
a mutable adminiftration in their full extent. Such 
a council would alfo be more liable to executive in¬ 
fluence than the fenate, becaufe they would be fewer 
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in number, and would adl Iefs immediately under the 
public infpedlion. Such a council in. fine as a fub- 
ilitute for the plan of the convention, would be pro. 
dudlive of an increafe of expence, a multiplication of 
the evils which fpring from favoritifm and intrigue 
in the diftribution of the public honors, a decreafe of 
(lability in the adminillration of the government, and 
a diminution of the fecurity againil an undue influ¬ 
ence of the executive. And yet fuch a council has 
been warmly contended for as an eflential amend¬ 
ment in the propofed conflitution. 

I could not with propriety conclude my cbferva- 
tions on the fubjedl of appointments, without taking 
notice of a fcheme, for which there has appeared 
fome, though but a few advocates ; I mean that of 
uniting the houfe of reprefentatives in the power of 
making them. I fnall however do little more than 
mention it, as I cannot imagine that it is likely .to 

/ gain the countenance of any conflderable part of the 
community. A body fo fluctuating, and at the fame 
time fo numerous, can never be deemed proper for 
the exercife of that power. Its unfitnefs will appear 
majiifeft to all, when it is recolledled that in half a 
century it may confifl of three or four hundred per¬ 
sons. All the advantages of the liability, both of the 
executive and of the fenate, would be defeated bv this 
union ; and infinite delays and emharrafTments would 
be occafioned. The example of moll of the Hates in 
their local conllitutions, encourages us to reprobate 
the idea. 

The only remaining powers of the executive, are 
comprehended in giving information to congrefs of 
the ftate of the union ; in recommending to their 
conflderation fuch meafures as he fliall judge expe¬ 
dient ; in convening them, or either branch, upon 
extraordinary occafions ; in adjourning them when 
they cannot themfelves agree upon the time of 
adjournment; in receiving ambafladcrs and other 
public minillers; in faithfully executing the laws; 

and I 
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£nd in commiflioning all the officers of the United 
States. 

Except fome cavils about the power of convening 
rither houfe of the legiflature and that of receiving 
ambafladors, no objedion has been made to thisclafs 
of authorities; nor could they poffibly admit of any. 
It required indeed an infatiable avidity for cenfure 
to invent exceptions to the parts which have been 
excepted to. In regard to the power of convening 
either houfe of the legiflature, I fhail barely remark, 
that in refped to the fenate at leaft, we can readily 
difcover a good reafon for it. As this body has a 
concurrent power with the executive in the article of 
treaties, it might often be neceflary to call it together 
with a view to this object, when it would be unne- 
ceflary and improper to convene the houfe of repre- 
fentatives. As to the reception of ambafladors, what 
I have faid in a former paper will furnifli a fuflicient 
anfwer. 

We have now compleated a furvey of the flrudure 
and powers of the executive department, which, I 
have endeavoured to fhevv, combines, as far as repub¬ 
lican principles will admit, all the requiflres to 
energy. The remaining enquiry is—does it alio 
combine the requifites to fafety in the republican 
fenfe—a due dependence on the people—a due refpon- 
Ability ? The anfwer to this queflion has been anti¬ 
cipated in the inveftigarion of its other charaderiftics, 
and is fatisfadorily deducible from thefe circum- 
Ifances, the eledion of the prefident once id four years 
by perfons immediately chofen by the people for that 
purpofe; and his being at all times liable to impeach¬ 
ment, trial, difmiflion from office, incapacity to ferve 
in any other ; and to the forfeiture of life and eflate 
by fubfequent profecution in the common courle of 
law. But thele precautions, great as they are, are 

-not the only ones, which the plan of the convention 
has provided in favor of the public fecurity.„ In the 
.only inftances in which the abufe of the executive 

ii b authority 
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authority was materially to be feared, the chief ma* 
giftrate of the United States would by that plan be 
fubje&ed to the control of a branch of the leg;flative 
body. What more can an enlightened and reafon-" 
able people defire ? 

PUBLIUS, 

NUMBER LXXVIII. 

A View of the Confutation of the Judicial 
Department, in Relation to the Tenure of 
good Behaviour, 

WE proceed now to an examination of the 
judiciary department of the propofed go¬ 

vernment. 
In unfolding the defe&s of the exiting confedera¬ 

tion, the utility and neceffity of a federal judicature 
have been clearly pointed out. It is the lets necef- 
fary to recapitulate the confiderations there urged ; as 
.the propriety of the inftitution in the abftradt is not 
difputed : The only queftions which have been railed 
being relative to the manner of conftituting it, and 
to its extent. To thefe points therefore our obferva- 
tions fhall be confined. 

The manner of conftituting it feems to embrace 
thefe feveral obje&s—ill. The mode of appointing 
the judges—2d. The tenure by which they are to 
hold their places—3d. The partition of the judi¬ 
ciary authority between different courts, and their 
relations to each other. 

Firft. As to the mode of appointing the judges: 
This is the fame with that of appointing the officers 
of the union in general, and has been fo fully dif- 
cufted in the two 1 affc numbers, that nothing can be 
laid here which would not be ufelefs repetition. 

Second. As to the tenure by which the judges are 
to hold their places : This chiefiy concerns their 

duration 
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{Juration in office ; the proviflons for their fupport ; 
and the precautions for their refponflbility. 

According to the plan of the convention, all the 
judges who may be appointed by the United States 
are to hold their offices during good behaviour , which 
is conformable to the moll: approved of the hate con- 
ftitutions; and among the red, to that of this hate. 
Its propriety having been drawn into queftion by the 
adverfaries of that plan, is no light fymptom of't^e 
rage for objection which diforders their imaginations 
and judgments. The ftandard of good behaviour for 
the continuance in office of the judicial magiflracy is 
certainly one of the moil valuable of the modern im¬ 
provements in the pra&ice of government. In a 
monarchy it is an excellent barrier to the defpotifm 
of the prince : In a republic it is a no lefs excellent 
barrier to the encroachments and oppreffions of the 
reprefentative body And it is the belt expedient 
which can be devifed in any government, to fecure a 
heady, upright and impartial adminiftration of 
the laws. 

Whoever attentively confiders the different depart¬ 
ments of power muft perceive, that in a government 
in which they are feparated from each other, the ju¬ 
diciary, from the nature of its functions, will always 
be the leaft dangerous to the political rights of the 
conftitution ; becaufe it will be leaft in a capacity to 
annoy or injure them. The executive not only dif- 
penfes the honors, but holds the fword of the commu¬ 
nity. The legiflative not only commands the purfe, 
but prefcribes the rules by which the duties and rights 
of every citizen are to be regulated. The judiciary 
on the contrary has no influence over either the fword 
or the purfe, no dire&ion either of the ftrength or of 
the wealth of the fociety, and can take no adive refo- 
lution whatever. It may truly be faid to have nei¬ 
ther force nor will, but merely judgment; and 
mull ultimately depend upon the aid of the executive 
arm even for the efficacy of its judgments, 

JB b z ' This 
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This Ample view of the matter fuggefh feveral 
important confequences. It proves inconteftibly that 
the judiciary is beyond companion the weakeftof the 
three departments of power* ; that it can never attack 
with fuc efs either of the other two ; and that all pof- 
fible care is requiflte to enable it to defend itfelf againit 
their attacks. It equally proves, that though indi¬ 
vidual opprelhon may now and then proceed from the 
courts of juftice, the general liberty of the people can 
never be endangered from that quarter : I mean, fo 
long as the judiciary remains truly diftinft from both 
the legiflative and executive. For I agree that “ there 
** is no liberty, if the power of judging be not fepa- 
“ rated from the legiflative and executive powersf.’* 
And it proves, in the lait place, that as liberty can 
have nothing to fear from the judiciary alone, but 
would have every tiling to fear from its union with, 
either of the other departments; that as all the effedls 
ef fiich an union mull enfue from a dependence of the 
former on the latter, notwithftanding a nominal 
•and apparent reparation ; that as from the natural 
feebienefs of the judiciary, it is in continual jeopardy 
of being overpowered, awed or influenced by its co¬ 
ordinate branches; and that as nothing can contri¬ 
bute fo much to its hrmnefs and independence, as 
permanency in office, this quality may therefore be 
j.uftly regarded as an indifpen able ingredient in its 
conftitution ; and in a great meafure as the citadel of 
the public juftice and the public fecurity. 

The complete independence of the courts of juftice 
is peculiarly eflential in a limited conftitution. By a 
limited conftitution l unde’Hand one which contains 
certa'n fpecified exceptions to the legiflative autho¬ 
rity ; fuch for inftance as that it fliall pafs no bills of 
attainder,, no expojl fafto laws, and the like. Limi¬ 
tations of this kind can be preferved in pia&ice no 

other 
* The celebrated Montefquieu fpeakirgof them fays, “cfthe 

<f three powers above mentioned, the jodiciary is next JJfc 
nothing.” Spirit of Laws, vol. i. page 1.86*. 
t Idem,, page *8*,. 
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other way than through the medium of the courts of 
juflice ; whole duty it mult be to declare all ads con¬ 
trary to the manifelt tenor of the conftitution void. 
Without this, ail the refervations of particular rights 
or privileges would amount to nothing. 

Some perplexity refpeding the right of the courts 
to pronounce legislative ads void, becaule contrary 
to the conftitution, has arifen from an imagination 
that the dodrine would imply a fuperiority of the ju¬ 
diciary to the legiflative power. It is urged that the 
authority which can declare the ads of another void,, 
mull neceflarilv be fuperior to the one whole ads may 
be declared void. As this dodrine is of great im¬ 
portance in all the American conftitutions, a brief 
difculfion of the grounds on which it reils cannot be 
unacceptable. 

There is no pofition which depends on clearer prin¬ 
ciples, than that every ad of a delegated authority, 
contrary to the tenor of the com million under which 
it is exercifed, is void. No legiflative ad therefore 
contrary to the conftitution can be valid. To deny 
this would be to affirm that the deputy is greater than 
his principal; that the fervant is above his mailer; 
that the reprefentati ves of the people are fuperior to 
the people themfelves; that men ading by virtue of 
powers may do not only what their powers do not 
authorife, but what they forbid. 

If it be faid that the legiflative body are themfelves 
the conflitutional judges of their own powers, and 
that the conftrudion they put upon them is concluftve 
upon the other departments, it maybe anfv/ered, th.it 
this cannot be the natural prefumption, where it is 
not to be colleded from any particular provifions in- 
the conftitution. It is not otherwife to be fuppofed 
that the conftitution could intend to enable the repre- 
fentatives of the people to fubflitute their <zvi!l to that 
of their conflituents. It is far more rational to fup- 
pofe that the courts were defigned to be an interme-- 
aiate body between the people and the legiflature, in* 

Jib 3 order,. 



THE federalist: 294 

order, among other things, to keep, the latter witbits 
the limits afligned to their authority. The interpre¬ 
tation of the laws is the proper and peculiar province 
of the courts. A conltitution is in faft, and mud be, 
regarded by the judges as a fundamental- law. It: 
therefore belongs to them to afcertain its meaning as 
well as the meaning of any particular aft proceeding 
from the legiflative body. If there ftiould happen to 
be an irreconcileable variance between the two, that 
which has the fuperior obligation and validity ought 
of courfe to be prefered or in other vvords> the con- 
ftitution ought to be prefered to the datute, the inten¬ 
tion of the people to the intention of their agents. 

Nor does this conclufion- by any means fuppofe a'- 
fuperiority of the judicial to the legidative power. 
It only fuppofes that the power of the people is fupe¬ 
rior to both ; and that where the will of the legif— 
lature declared in its ilatutes, Hands in opposition to* 
that of the people declared in the conditution, the 
judges-ought to be governed by the latter, rather than- 
the former. They ought to regulate their decifions 
by the fundamental laws,, rather than by thofe which 
are not fundamental 

This exercife of judicial difcretion in determining 
between two contradiftory laws, is exemplified iira.; 
familiar indance. It not uncommonly happens, that 
there are two ilatutes exliling at one time, clalhing 
in whole or in part with each other, and neither of 
them containing any repealing claufe or expreffion. 
In fuch a cafe, it is the province of the courts to 
liquidate and fix their meaning and operation : So far 
as they can by any fair conllruftion be reconciled to 
each other reafon and law confpire to diftate that 
this fhould be done : Where this isirnprafticable, it 
becomes a matter of neceflity to give effeft to one, 
in exclufion of the other. The rule which has 
obtained in the courts for determining their relative 
validity is that the lad in order of time fhall be pre¬ 
ferred to the Jird. But this is mere rule of condruc- 

lion* 
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ilon, not derived from any pofitive law, but from 
the nature and reafon of the thing. It is a rule not 
enjoined upon the courts by legislative provifion, but 
adopted by themfelves, as confonant to truth and 
propriety, for the direction of their condud as inter¬ 
preters of the law. They thought it reafonable, that 
between the interfering ads of an equal authority,, 
that which was the lait indication of its will, Should 
have the preference. 

But in regard to the interfering ads of a Superior 
and fubordinate authority, of an original and deri¬ 
vative power, the nature and reafon of the thing; 
indicate the converfe of that rule as proper to be* 
followed. They teach us that the prior ad of a 
foperior ought to be prefered to the fubfequent ad. 
of an inferior and fubordinate authority ; and that*, 
accordingly, whenever a particular Statute con¬ 
travenes the constitution, it will be the duty of the 
judicial tribunals to adhere to the latter, and dis¬ 
regard the former. 

It can be of no weight to fay, that the courts ora 
the pretence of a repugnancy, may fubftitute their 
own plea fu-re to the constitutional intentions of the 
legislature. This might as well happen in the cafe.' 
cf two contradidory Statutes ; or it might as well 
happen in every adjudication upon any fingle llature.. 
The courts muSt declare the fenie of the law * and if 
they Should be difpol'ed to exercife will instead oT 
judgment,, the confequence would equally be the 
Substitution of their pleasure to that of the legislative* 
body. The obfervation, if it proved any thing, 
would prove that there ought to be no judges diStind: 
from that body. 

If then the courts of jurtice are to be considered a S' 
the bulwarks of a limited constitution againlt iegif- 
lative encroachments, this consideration will afford 
a Strong argument for the permanent tenure of 
judicial offices, fince nothing will contribute fo much 
as this to that independent Spirit in the judges, which: 

muft. 
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mull: be eftential to the faithful performance of fb 
arduous a duty. 

This independence of the judges is equally 
requiiite to guard the conftitution and the rights of 
individuals from the effects of thofe ill humours which 
the arts of defrgning men, or the influence of parti¬ 
cular conjunctures lbmetimes difteminate among the 

‘people themfelves, and which, though they fpeedily 
give place to better information and more deliberate 
reflection, have a tendency in the mean time to 
occafion dangerous innovations in the government, 
and ferious opprefiions of the minor party in the 
community. Though l truft the friends of the pro- 
pofed conftitution will never concur with its enemies* 
in queftioning that fundamental principle of re¬ 
publican government, which admits the right of the 
people to alter or abolifh the eftablifhed conftitution 
whenever they find it inconfiftent with their happinefsj 
yet it is not to be inferred from this principle, that 
the reprefentatives of the people, whenever a mo¬ 
mentary inclination happens to lay hold of a majority 
of their conftituents incompatible with the proviftons 
in the exiiting conftitution, would on that account 
be juftifiable in a violation of thofe provifions; or 
that the courts would be under a greater obligation 
to connive at infractions in this fhape, than when 
they had proceeded wholly from the cabals of the 
reprefentative body. Until the people have by fome 
folemn and authoritative aCt annul’ed or changed the 
eftablifhed form, it is binding upon themfelves col-^ 
leClively, as well as individually ; and no prefump- 
tion,\ or even knowledge of their fentiments, can 
warrant their reprefentatives in a departure from it, 
prior to fuch an aCt. But it is eafy to fee that it 
would require an uncommon portion of fortitude in 
the judges to do their duty as faithful guardians of 
the conftitution, where legifladve invafions of it 

had- 

* Vide Proteft of the minority cf the convention of PennfyJ- 
Vania, Martin’s fpeech, &c.. 
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Sad been inrtigated by the major voice of the 
community. 
' But it is not with a view to infra&ions of the 
conftitution only that, the independence of the judges 
may be an efte itial fafeguard againlt the efFe&s of 
occafional ill humours in the fociety. Thel'e fome-- 
times extend no farther than to the injury of the 
private rights of particular clafles of citizens, by 
unjult and partial laws. Here alio the firmnels of 
the judicial magiltracy is of vail importance in miti¬ 
gating the Severity, and confining" the operation of 
fuch laws. It not only ferves to moderate the imme¬ 
diate mifchiefs of thofe which may have been palled, 
but it operates as a check upon the legiflative body 
in palling them ; who, perceiving that obftacles to 
the fuccels of an iniquitous intention are to be ex- 
pe&ed from the fcruples of the courts, are in a 
manner compelled by the very motives of the injuftice 
they meditate, to qualify their attempts. This is a 
circumftance calculated to have more influence upon 
the chara&er of our governments, than but few may 
be aware of. The benefits of the integrity and 
moderation of ihc judiciary have already been felt 
in more hates than one and though they may have 
difpleafed thole vvhofe fmifter expe&ations they may 
have difappointed, they mull have commanded the 
efteem and applauie of all the virtuous and di/inter— 
efted. Confiderate rrren of every description ought 
to prize whatever will tend to beget or fcpiify that 
temper in the courts ; as no man can be lure that 
he may not be to-morrow the vi&im of a fpirit of 
injuftice, by which he may be a gainer to-day. And 
every man muft now feel that the inevitable ten¬ 
dency of fuch a fpirit is to fap the foundations of 
public and private confidence, and to introduce ill 
its head, univerfal diftruft and diftrefs. 

That inflexible and uniform adherence to the 
rights of the conftitution and of individuals, which 
we perceive to be iftdifpenfable in the courts of 

juftice* 
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julh'ce, can certainly not be expedled from judges w1t<j 
hold their offices by a temporary commiffion. Perio¬ 
dical appointments, however regulated, or by whom- 
foever made, would in fome way or other be fatal to 
their nectflary independence. If the power of making 
them was committed either to the executive or legis¬ 
lative, there would be danger of an improper com- 
plaifance to the branch which poiTeffed it; if to both, 
there would be an unwillingness to hazard the dif- 
pleafure of either; if to the people, or to perfons 
chofen by them for the fpecial purpofe, there would 
be too great a difpofition to confult popularity, to 
juftify a reliance that nothing would be confulted 
but the conftitution and the laws. 

There is yet a further and a weighty reafon for the 
permanency of the judicial offices; which is deducible 
from the nature of the qualifications they require. 
It has been frequently remarked with great pro¬ 
priety, that a voluminous code of laws is one of the 
inconveniencies neceflarily connected with the advan¬ 
tages of a free government. To avoid an arbitrary 
difcretion in the courts, it is indifpenfable that they 
fhould be bound down by lfri& rules and precedents, 
which ferve to define and point out their duty in 
every particular cafe that comes before them ; and 
it will readily be conceived from the variety ofixon- 
troverfies which grow out of the folly and wickV&Aefs 
of mankind, that the records of thofe precedents muft 
unavoidably fwell to a very confiderable bulk, and 
mult demand long and laborious fiudy to acquire \ 

competent knowledge of them. Hence it is that there 
can be but few men in the fociety, who will have 
fufficient flcill in the laws to qualify them for the 
ffations of judges. And making the proper deduc¬ 
tions for the ordinary depravity of human nature, 
the number muft be ftill fmaller of thofe who unite 
the requifite integrity with the requifite knowledge. 
Thefe confiderations apprife us, that the govern¬ 
ment can have no great option between fit cha¬ 

racters ; 
1 
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riders ; and that a temporary duration in office, 
which would naturally diicourage fuch charaders from 
quiting a lucrative line oi pradice to accept a feat on 
the bench, would have a tendency to throw the 
adminiftration of juftice into hands lefs able, and lels 
well qualified to condud it with utility and dignity. 
In the prefent circumllances of this country, and in 
thole in which it is likely to be for a long time to 
come, the difadvantages on this fcore would be 
greater than they may at firfh fight appear ; but it 
mad be confeffied that they are far inferior to thofe 
which prefent themlelves under the other afpeds of 
the fubjed. 

Upon the whole there can be no room to doubt 
that the convention aded wifely in copying from 
the models of thofe confutations which have ella- 
blifhed good behaviour as the tenure of their judicial 
offices in point of duration ; and that fo far from 
being blameable on this account, their plan would 
have been inexcufeably defective if it had wanted 
this important feature of good government. The 
experience of Great Britain affords an illuflrious 
Comment on the excellence of the infliiution. 

PUBLIUS. 

NUMBER LXXIX. 

A further View of the Judicial Department, 
in Relation to the Provifions for the Sup* 
port and Refponfibility of the Judges. 

NEXT to permanency in office, nothing 
can contribute more to the independence 

of the judges than a fixed provlfion for their 
fupport. The remark made in relation to the pre¬ 
sident, is equally applicable here. In the general 
icourfe of human nature, a power ever a man’s fub- 

/fence 
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JiJlence amounts to a power onjer his will. And we Can 
never hope to fee realifed in practice the complete 
feparation of the judicial from the legiflative power, 
in any fyflem, which leaves the former dependent for 
pecuniary refources on the occafional grants of the 
latter. The enlightened friends to good government, 
jja every Hate, have feen caufe to lament the want of 
precife and explicit precautions in the flare conflitu- 
tions on this head. Some of thefe indeed have de¬ 
clared that permanent* falaries fhould be eflablifhed 
for the judges; but the experiment has in fomc in- 
flances fhewn that fuch expreflions are not fufficientiy 
■definite to preclude legiflative evafions. Something 
flill more pofuive and unequivocal has been evinced 
to be requifite. The plan of the convention accord¬ 
ingly has provided, that the judges of the United 
States “ fhall at Jlated times receive for their fervices 

a compenfation, which fhall not be diminijbedduring 
<* their continuance in office.” 

This, all circumflances confidered, is the mofl eli¬ 
gible proviflon that could have been devifed. It will 
readily be underllood, that the flu&uations in the 
value of money, and in the flate of foclety, rendered 
a fixed rate of compenfation in the conilitution inad- 
zniffible. What might be extravagant to day, might 
in half a century become penurious and inadequate* 
It was therefore necefTary to leave it to the difer cion 
of the legifiature to vary its provifions in conformity 
to the variations in circumstances; yet under fuch 
reflridions as to put it out of the power of that body 
to change the condition of the individual for the 
worfe. A man may then be fure of the ground 
ypon which he {lands, and can never be deterred from 
his duty by the apprehenfion of being placed in a lefs 
eligible fituation. The claufe which has been quoted , 
combines both advantages. The falarres of judicial 
offices may from time to time be altered, as occafion 

fhall 

* Vide Conflitution of Maflachufetts, Chap, s. Sett, i* 
£rt. 15. 
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fuaTI require, yet fo as never to leffen the allowance 
with which any particular judge comes into office, in 
refpedt to him. It will be obferved that a difference 
has been made by the convention between the com- 
penfation of the prefident and of thejudges. That of 
the former can neither be increafed nor diminifhed. 
That of the latter can only not be diminilhed. This 
probably arofe from the difference in the duration of 
the refpedlive offices. As the prefident is to be 
oledled for no more than four years, it can rarely 
happen that an adequate falary, fixed at the com¬ 
mencement of that period, will not continue to be 
fuch to the end of it. But with regard to the judges, 
who, if they behave properly, will be fecured in their 
places for life, it may well happen, efpecially in the 
early ftages of the government, that a liipend, which 
would be very fuflicient at their firffc appointment, 
would become too fniali in the progress of their 
fervice. 

This provifion for the fupport of the judges bears 
every mark of prudence and efficacy; and it may be 
fafely affirmed that, together with the permanent 
tenure of their offices, it affords a better profpedl of 
their independence than is difcoverable in the confti- 
tutions of any of the Bates, in regard to their own 
judges. 

The precautions for their refponfibility are com- 
prifed in the article refpe&ing impeachments. They 
are liable to be impeached for mal-condudt by the 
boufe of reprefentatives, and tried by the fenate, and 
if convicted, may be difmiffed from office and difqua- 
lified for holding any "other. This is the only pro¬ 
vifion on the point, which is confident with the necef- 
fary independence of the judicial character, and is the 
only one which we find in our own conllitution in 
refpedt to our own judges. 

The want of a provifion for removing the judges 
on account of inability, has been a fubjedl of com¬ 
plaint, But all confiderate men will be fenfible that 

C c fuch 
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fuch a provifion would either not be praftifea upon, 
or would be more liable to abufe than calculated 
to anfwer any good purpofe. The menfuration of 
the faculties of the mind has, I believe, no place in 
the catalogue of known arts. An attempt to fix the 
boundary between the regions of ability and inability, 
would much oftener give fcope to perfonal and party 
attachments and enmities, than advance the interefts 
of juftice, or the public good. The refult, except 
in the cafe of infanity, muft for the moft part be 
arbitrary ; and infanity without any formal orexprefs 
provifion, may be fafely pronounced to be a virtual 
difqualification. 

The conftitution of New-York, to avoid invefti- 
gations that muft forever be vague and dangerous, 
has taken a particular age as the criterion of in¬ 
ability. No man can be a judge beyond fixty. I 
believe there are few at prefent, who do not dis¬ 
approve of this provifion. There is no ftation in 
relation to which it is lefs proper than to that of a 
judge. The deliberating and comparing faculties 
generally preferve their ftrength much beyond that 
period, in men who furvive it; and when in addi¬ 
tion to this circumftance, we confider how few there 
are who outlive thefeafon of intellectual vigour, and 
3iow improbable it is that any confiderable propor¬ 
tion of the bench, whether more or lefs numerous, 
fhould be in fuch a fituation at the fame time, we 
ihall be ready to conclude that limitations of this 
fort have little to recommend them. In a republic, 
where fortunes are net affluent, and penfions not 
expedient, the difmifflon of men from ftations in 
which they have ferved their country Jong and ufe- 
fully, on which they depend for fubfiftence, and 
from which it will be too late to refort to any other 
occupation for a livelihood, ought to have fome bet¬ 
ter apology to humanity, than is to be found in the 
imaginary danger of a fuperannuated bench. 

PUBLIUS. 
NUMBER 
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NUMBER LXXX. 

A further View of the "Judicial Department, 
in Relation to the Extent of its Powers. 

TO judge with accuracy of the proper extent of 
the federal judicature, it will be neceftary to 

confider in the firft place what are its proper objects. 
It feems fcarcely to admit of controverfy that the 

judiciary authority of the union ought to extend to 
thefe feveral defcriptions of caufes. id. To all thofe 
which arife out of the laws of the United States, 
pafted in purfuance of their juft and conftitutional 
powers of legiflation; 2d. to all thofe which concern the 
execution of the provifions exprefsly contained in the 
articles of union ; 3d. to all thofe in which the United 
States are a party ; 4th-. to all thofe which involve 
the peace of the confederacy, whether they 
relate to the intercourfe between the United States 
and foreign nations, or to that between the States 
themfelves ; 5th. to all thofe which originate on the 
high feas, and are of admiralty or maritime jurifdic- 
tion ; and laftly, to all thofe in which the ftate 
tribunals cannot be fuppofed to be impartial and 
unbiafled. 

The iirft point depends upon this obvious confide- 
tation that there ought always to be a conftitutional 
method of giving efficacy to conftitutional provifions. 
What for inftance would avail reftri&ions on the au¬ 
thority of the ftate legiflatures, without feme confti¬ 
tutional mode of enforcing the obfervance of them ? 
The ftates, by the plan of the convention are prohi¬ 
bited from doing a variety of things; feme of which 
are incompatible with the interefts of the union, and 
others with the principles of good government. The 
impofition of duties on imported articles, and the 
emillion of paper money, are fpecimensof each kind. 
No man of fenle will believe that fuch prohibitions 

C c 2 would 
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would be fcrupuloufly regarded, without Tome efFec* 
tual power in the government to rcflrain or correct 
the infractions of them. This power mud either be 
a direht*negative on the date laws, or an authority in 
the federal courts, to over-rule fuch as might be in 
manifelt contravention of the articles of union. There 
is no third courfe that I can imagine. Thp latter 
appears to have been thought by the convention pre¬ 
ferable to the former, and I prefume will be moll 
agreeable to the hates. 

As to the fecond point, it is impofiible by any 
argument or comment to make it clearer than, it is in 
itfelf. If there are fuch things as political axioms, 
the propriety of the judicial power of a government 
being co-extenfive with its legiflative, may be ranked 
among the number. The mere neceffiry of unifor¬ 
mity in the interpretation of the national laws, de¬ 
cides the queilion. Thirteen independent courts of 
final jarifdiction over the- fame caufes, arifing upon 
the fame laws, is a hydra in government, from which 
nothing but contradiction and ccnfufion can proceed. 

Still lefs need be faid in regard to the third point. 
Controverfies between the nation and its members or 
citizens, can only be properly referred to the national 
tribunals. Any other plan would be contrary to 
reafbn, to precedent, and to decorum. 

The fourth point reils on this plain proportion, 
that the peace of the whole ought not to be left at 
the difpdfal of a part. The union will undoubtedly 
be anfwerable to foreign powers for the conduCl of its 
members. And the refponfibility for an injury ought 
ever to be accompanied with the faculty of preventing 
it. As the denial or perverfion of j all ice by the 
fentences of courts, as well as in any other manner, 
is with reafon claffed among the ju 11 caufes of war, it 
will follow that the federal judiciary ought to have 
cognizance of all caufes in which the c itizens of other 

O . 
countries are concerned. This is. not lefs ellential 
to the prefcivation of the public faith, than to the 

fecurity. 
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fecurity of the public tranquility. A diHindion may 
perhaps be imagined between cafes arifing upon 
treaties and the laws of nations, and thofe which may 
Hand merely on the footing of the municipal law. 
The former kind may be fuppofed proper for the 
federal jurifdidion, the latter for that of the Hates. 
But it is at lead problematical whether an unjuH 
fentence againft a foreigner, where the fubjed of 
controverfy was wholly relative to the lex loci, would 
not, if unredreffed, be an aggreffion upon his fove- 
reign, as well as one which violated the Hipulations 
in a treaty or the general laws of nations. And a 
Hill greater objedion to the diHindion would refult 
from the immenfe difficulty, if not impoffibiiity, of a 
pradical difcrimination between the cafes of one 
compledion and thofe of the other. So great a pro¬ 
portion of the cafes in which foreigners are parties 
involve national queftions, that it is by far mod fafe 
and moll expedient to refer all thofe in which they 
are concerned to the national tribunals. 

The power of determining caufes between two 
dates, between one Hate and the citizens of another, 
and between the citizens of different Hates, is perhaps 
not lefs effential to the peace of the union than that 
which has been juH examined. HiHory gives us a 
horrid pidure of the diffentions and private wars 
which diHraded and defolared Germany prior to the 
inttitution of the imperial chamber by Maxi¬ 
milian, towards the clofe of the fifteenth century ; 
and informs us at the fame time of the vafi influence 
of that infiitution in appeafing the diforders and 
eflablilhing the tranquillity of the empire. This 
was a ccurt invefled with authority to decide finally 
all differences between the members of the Ger¬ 
manic bodv. 

✓ 

A method of terminating territorial difputes be¬ 
tween the Hates, under the authority of the federal 
head, was not unattended to, even in the ir.iperfed 
fyltem by which they have been hitherto held to- 

C c 3 ** gether. 
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gether. But there are many other fources, befides 
interfering claims of boundary, from which bicker¬ 
ings and animofities may fpring up among the mem¬ 
bers of the union. To fome of thefe we have been 
witneffes in the courfe of our pall experience. It 
will readily be conje&ured that I allude to the frau¬ 
dulent laws which have been palled in too many of 
the Hates. And though the propofed conffitution 
effabliffies particular guards againff the repetition of 
thofe inffances which have heretofore made their ap¬ 
pearance, yet it is warrantable to apprehend that the 
fpirit which produced them will alfurae new lhapes 
that could not be forefeen, nor fpecifically provided 
againff. Whatever practices may have a tendency to 
diffurb the harmony between the Hates, are proper 
objeils of federal fuperintendence and control. 

It may be effeemed the balls of the union, that 
“ the citizens of each Hate lhall be entitled to all 
€* the privileges and immunities of citizens of the 

feveral Hates.” And if it be a jufl principle that 
every government aught to peffefs the means of exe¬ 

cuting its onun pro<vifons by its o<wn authority, it wiM 
follow, that in order to the inviolable maintenance 
of that equality of privileges and immunities to 
which the citizens of the union will be entitled, the 
national judiciary ought to prefide in all cafes in 
which one Hate or its citizens are oppofed to another 
Hate or its citizens. To fecure the full effect of lb 
fundamental a provilion againH all evafion and fub- 
terfuge, it is neceflary that its conffru&ion fhould be 
committed to that tribunal, which, having no local 
attachments, will be likely to be impartial between 
the different Hates and their citizens, and which, 
owing its official exiffence to the union, will never 
be likely to ffel any bias inaufpicious to the prin¬ 
ciples on which it is founded. 

The fifth point^will demand little animadverffon. 
The moff bigotted idolizers of Hate authority have 
not thus far fhewn a difpofition to deny the national 

judiciary 
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judiciary the cognizance of maritime caufes. Thefe 
fo generally depend on the laws of nations, and fo 
commonly affed the rights of foreigners, that they 
fall within the confiderations which are relative to 
the public peace. Themoft important part of them 
are by the prefent confederation fubmitted to federal 
jurifdidion. 

The reafonablenefs of the agency of the national 
courts in cafes in which the ftate tribunals cannot be 
fuppofed to be impartial, fpeaks for itfelf. No man 
ought certainly to be a judge in his own caufe, or 
in any caufe in refped to which he has the leaft in- 
tereftor bias. This principle has no inconhderable 
weight in deiignating the federal courts as the proper 
tribunals for the determination of controverhes 
between different ftates and their citizens. And it 
ought to have the fame operation in regard to fome 
cafes between the citizens of the fame ftate. Claims 
to land under grants of different ftates, founded upon 
adverfe pretenftons of boundary, are of this defcrip- 
tion. The courts of neither of the granting ftates 
could be expeded to be unbiaffed. The laws may 
have even prejudged the queftion, and tied the courts 
down to decifions in favour of the grants of the ftate 
to which they belonged. And even where this had 
not been done, it would be natural that the judges* 
as men, fhould feel a ftrong prediledion to the claims 
of their own government. 

Having thus laid down and difcuffed the principles 
which ought to regulate the conftitution of the 
federal judiciary, we will proceed to teft, by thefe 
principles, the particular powers of which, accord¬ 
ing to the plan of the convention, it is to be com- 
pofed. It is to comprehend, “ all cafes in Jaw and 
ie equity arifing under the conftitution, the laws of 
“ the United States, and treaties made, or which 
“ fhall be made under their authority ; to all cafes 
ct affeding ambaffadors, other public minifters and 
“ confuls ; to all cafes of admiralty and maritime 

(f jurifdidion s 



3oS THE FEDERALIST. 

t( jurifdidtion ; to controverfies to which the United 
*( States {hall be a party ; to controverfies between 
“ two or more ftates, between a Hate and citizens 
te of another Hate, between citizens of different 
tc Hates, between citizens of the fame Hate claiming 
“ lands under grants of different Hates, and between 
** a Hate or the citizens thereof, and foreign Hates, 
“ citizens and fubjedts.” This conHitutes the entire 
mafs of the judicial authority of the union. Let u» 
now review it in detail. It is then to extend. 

Fir ft. To all cafes in law and equity drifting under 

the conftitution and the laws oft the United States. This 
correfponds to the two firH claffes of caufes which 
have been enumerated as proper for the jurifdidtion 
of the United States. It has been afked what is meant 
by “ cafes arifing under the conftitution,” in con- 
tradiftination from thofe “ arifing under the laws of 
<( the United States.” The difference has been, 
already explained. All the reftridtions upon the 
authority of the Hate legiflatures, furnifh examples 
of it. They are not, for inftance, to emit paper 
money ; but the interdiction refults from the conlti- 
tution, and will have no connection with any law of 
the United States. Should paper money, notwith- 
Handing, be emitted, the controverfies concerning 
it would be cafes arifing upon the conftitution, and 
not upon the laws of the United States, in the ordi¬ 
nary fignification of the terms. This may ferve as 
a fample of the whole. 

It has alfo been afked, what need of the word 
ff equity’’ ? What equitable caufes can grow out of 
the conftitution and laws of the United States ? 
There is hardly a fubjedt of litigation between indi¬ 
viduals. which may not involve thofe ingredients of 
ftraudy accident, truft or hardfthip, which would render 
the matter an objedt of equitable, rather than of legal 
jurifdidtion, as the diftindtion is known and efta- 
blifhed in feveral of the Hates. It is the peculiar 
province, for inftance, of a court of equity to relieve 

againft 



THE FEDERALIST. 3°9 

■againft what are called hard bargains : Thefe are 
contrails, in which, though there may have been 
no direct fraud or deceit, diffident to invalidate 
them in a court of law ; yet there may have been 
fome undu: and unconfcionable advantage taken of 
the neceffities or misfortunes of one of the parties, 
which a court of equity would not tolerate. In fuch 
cafes, where foreigners v/ere concerned on either 
fide, it would be impoffible for the federal judi¬ 
catories to dojudice without an equitable, as well a* 

.a legal jurifdi&ion. Agreements to convey lands 
claimed under the grants of different dates, may 
afford another example of the necefiity of an equi¬ 
table jurifdi&ion in the federal courts. This rea- 
foning may not be fo palpable in thofe dates where 
the formal and technical diflindlion between law 
and eqjjity is not maintained as in this date* 
where it is exemplified by every day’s pra&ice. 

The judiciary authority of the union is to extend—» 
Second. To treaties made, or which fliall be made 

under the authority of the United States, and to all 
cafes afredling ambaffadors, other public miniders 
and confuls. Thefe belong to the fourth c/afs of the 
enumerated cafes, as they have an evident connec¬ 
tion with the prefervation of the national peace. 

Third. To cafes of admiralty and maritime jurif- 
didlion. Thefe form altogether the fifth of the 
enumerated claffes of caufes proper for the cogni-* 
zance of the national courts. • * 

Fourth. To controveifies to which the United: 
States fhall be a party. Thefe conllitute the third 
of thofe clades. 

Fifth. To controverfies between two or more 
dates, between a date and citizens of another date, 
between citizens of different dates. Thefe belong 
to the fourth of thofe clades, and partake in forne 
meafure of the nature of the lad. 

Sixth. To cafes between the citizens of the fame 
date, claiming lands under grants of different fates» 

Thefe 
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Thefe fall within the lad clafs, and are the only in* 
Jiance in which the propofed conjlitution directly con¬ 
templates the cognizance of di/putes between the citizens 
of the fame fate. 

Seventh. To cafes between a Hate and the citizens 
thereof, and foreign Hates, citizens, or fubjedts. 
Thefe have been already explained to belong to the 
fourth of the enumerated claffes, and have been 
fhewn to be in a peculiar manner the proper fubjedls 
of the national judicature. 

From this review of the particular powers of the 
federal judiciary, as marked out in the conftitution, 
it appears, that they are all conformable to the prin¬ 
ciples which ought to have governed the ftrudture of 
that department, and which were neceftary to the 
perfe&ion of the fyltem. If lome partial inconve- 
niencies fhould appear to be connected with the in¬ 
corporation of any of them into the plan, it ought 
to be recolleded that the national legiflature will 
have ample authority to make fuch exceptions and 
topreferibe fuch regulations as will be calculated to 
obviate or remove thefe inconveniencies. The pof- 
fibility of particular mifehiefs can never be viewed 
by a well-informed mind as a folid obje&ion to a 
general principle, which is calculated to avoid ge¬ 
neral mifehiefs, and to obtain general advantages. 

PUBLIUS. 

NUMBER LXXXI. 

A further View of the judicial Department^ in 

Relation to the Dijlribution of its Authority, 
ET us now return to the partition of the judi¬ 
ciary authority between different courts, and 

their relations to each other. 
“ The judicial power of the United States is (by 

ft the plan of the convention) to be veiled in one 
(t fupreme court, and in fuch inferior courts as the 

(t congrefs 
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4f congrefs may from time to time ordain and 
<f eftablifli.”* 

That there ought to be one court of fupreme and final 
jurifdidtion is a proportion which has not been, and 
is not likely to be contefted. The reafons for it have 
been afiigned in another place, and are too obvious 
to need repetition. The only queftion that feems to 
have been railed concerning it, is whether it ought 
to be a diflindt body, or a branch of the legiflature. 
The fame contradiction is obfervable in regard to this 
matter, which has been remarked in feveral other 
cafes. The very men who objedt to the fenate as a 
court of impeachments, on the ground of an im¬ 
proper intermixture of powers, advocate, by impli¬ 
cation at leaft, the propriety of veiling the ultimate 
decifion of all caufes in the whole, or in a part of 
the legifiative body. 

• The arguments or rather fuggeftions, upon which 
this charge is founded, are to this effedt: “The 
“ authority of the propofed fupreme court of the 
“ United States, which is to be a feparate and inde- 
“ pendent body, will be fuperior to that of the 
** legiflature. The power of conflruing the laws, 
“ according to the J'pirit of the conftitution, will 
t( enable that court to mould them into whatever 
<( fhape it may think proper ; efpecially as its de- 
“ cifions will not be in any manner fubjedl to the 
“ reviflon or correction of the legifiative body. This 
“ is as unprecedented as it is dangerous. In Britain, 
“ the judicial power in the laft refort, refides in the 
“ houle of lords, which is a branch of the legif- 
“ lature ; and this part of the Britifh government 
r< has been imitated in the ftate conftitutions in 
** general. The parliament of Great-Britain, and 
“ the legiflatures of the feveral ftates, can at any 
** time redtify by law, the exceptionable decifions 
“ of their refpedtive courts. But the errors and 
“ ufurpations of the fupreme court of the United 

States 
* Article 3. Sec. 1, 
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%t States will be uncontrolable and remedilefs.>1 
This, upon examination, will be found to be alto¬ 
gether made up of falfe reafoning upon mifcon- 
ceived faft. 

In the firll place, there is not a fyllable in the plan 
under confideration, which direttly empowers the 
national courts to conftrue the laws according to the 
fpirit of the constitution, or which gives them any 
greater latitude in this refpedl, than may be claimed 
by the courts of every date. I admit however, that 
the constitution ought to be the Standard of conftruc- 
tion for the laws, and that wherever there is an 
^evident opposition, the laws ought to give place to 
the constitution. But this dodtrine is not deducible 
from any circumstance peculiar to the plan of the 
convention ; but from the general theory of a limited 
constitution ; and as far as it is true, is equally ap¬ 
plicable to moil, it not to all the ftate governments. 
The*e can be no objedtion therefore, on this account, 
to the federal judicature, which will not lie againft 
the local judicatures in general, and which will not 
ierve to condemn every conftitution that attempts to 
fet bounds to the legislative difcretion. 

But perhaps the" force of the objedtion may be 
thought to coniiil in the particular organization of 
the propofed fuprcme court; in its being compofed 
of adiftindt body of magiftrates, inliead of being one 
of the branches of the legislature, as in the govern¬ 
ment of Great-Britain and in that of this ftate. To 
infill upon this point, the authors of the objection 
xnuft renounce the meaning they have laboured to 
annex to the celebrated maxim requiring a reparation, 
of the departments of power. It fhall neverthelefs 
be conceded to them, agreeably to the interpretation 
given to that maxim in the courfe of thefe papers, 
that it is not violated by veiling the ultimate power 
of judging in a part of the legislative body. But 
though this be not an abfolute violation of that excel¬ 
lent rule ; yet it verges fo nearly upon it, as on this 

account 
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account aTone to be lefs eligible than the mode 
preferred by the convention. From a body which had 
had even a partial agency in paffing bad laws, we 
could rarely expedl a difpofition to temper and mode¬ 
rate them in the application. The fame fpirit, which 
had operated in making them, would be too apt to 
operate in interpreting them : Still lefs could it be 
expe&ed, that men who had infringed the confuta¬ 
tion, in the character of legifiators, w'Ould be difpoied 
to repair the breach, in the charufler of judges. Nor 
is this all :-—Every reafon, which recommends the 
tenure of good behaviour for judicial offices, militates 
againft placing the judiciary power in the lad refort 
in a body compofed of men cliofen for a limited pe¬ 
riod. There is an abfurdity in referring the deter¬ 
mination of caufes in the fxrft inftance to judges of 
permanent Handing, and in the la ft "to thofe of a 
temporary and mutable confutation. And there is a 
ftill greater abfurdity in fubjefting the deciftons of 
men felefted for their knowledge of thelavvs, acquired 
by long and laborious ftudy, to the revifion and control 
of men, who for want of the fame advantage cannot 
but be deficient in that knowledge. The members 
of the legiflature will rarely be chofen with a view to 
thofe qualifications which fit men for the ftati6ns of 
judges 5 and as on this account there will be great 
reafon to apprehend all the ill confequences of defe&ive 
information ; fo on account of the natural propenfity 
of fuch bodies to party divifions, there will be no lefs 
reafon to fear, that the peftilential breath of fa&ioa 
may poifon the fountains of juftice. The habit of 
being continually marfiialled on opppfite fides, will be 
too apt to ftifle the voice both of law and of equity. 

Thefe confiderations teach us to applaud the wifdom 
of thofe ftates, who have committed tlie judicial 
power in the laft refort, not to a part of the legis¬ 
lature, but to diftinft and independent bodies of 
men. Contrary to the fuppofition of thofe, who 
•have represented the plan of the convention in tins 

D d refpedl 
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refpedl as novel and unprecedented, it is but a copy 
of the conilitutions of New-Hampfhire, Maffachufetts, 
Pennfylvania, Delaware, Maryland, Virginia, North- 
Carolina, South-Carolina and Georgia ; and the pre¬ 
ference which has been given to thefe models is highly 
to be commended. 

It is not true, in the fecond place, that the parlia¬ 
ment of Great Britain, or the legiflatures of the par¬ 
ticular Hates, can redtify the exceptionable decisions 
of their refpedlive courts, in any other fenfe than 
might be done by a future legiflature of the United 
States. The theory neither of the Britifh, nor the 
Rate conilitutions, authorrfes the revifal of a judicial 
fentence, by a legiflative adl. Nor is there any 
thing in the propofed conftitution more than in either 
of them, by which it is forbidden. In the former as 
well as in the latter, the impropriety of the thing, 
on the general principles of law and reafon, is the 
foie obdacle. A legiflature without exceeding its 
province cannot reverfe a determination once made, 
in a particular cafe ; though it may prefcribe a new 
rule for future cafes. This is the principle, and it 
applies in all its confequences, exadlly in the fame 
manner and extent, to the Hate governments, as to 
the national government, now under confideration. 
Not the lead difference can be pointed out in any 
view of the fubjedl. 

It may in the laH place be obferved that the fup- 
pofed danger of judiciary encroachments on the legif¬ 
lative authority, which has been upon many occa- 
iions reiterated, is in reality a phantom. Parti¬ 
cular mifconflrudtions and contraventions of the will 
of the legiflature may now and then happen ; but 
they can never be fo extenfive as to amouut to an in¬ 
convenience, or in any fenfible degree to affedl the 
order of the political fyflem. This may be inferred 
with certainty from the general nature of the judi¬ 
cial power; from the objedls to which it relates; from 
the manner in which it is exercifed; from its com¬ 

parative 
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parative weaknefs, and from its total incapacity to 
Tupport its ui'urpations by force. And the inference 
is greatly fortified by the confideration of the im¬ 
portant conftitutional check, which the power of 
inilituting impeachments, in one part of the legis¬ 
lative body, and of determining upon them in the 
other, would give to that body upon the members of 
the judicial department. This is alone a complete 
fecurity. There never can be danger that the judges, 
by a feries of deliberate ufurpations on the authority 
of the legiflature, would hazard the united refent- 
ment of the body entrufted with it, while this body, 
was poffeffed of the means of punifhing their pre- 
fumption by degrading them from their ftations. 
While this ought to remove all apprehenfions on the 
fubjefl, it affords at the fame time a cogent argu¬ 
ment for condituting the fenate a court for the trial 
of impeachments. 

Having now examined, and I truft removed the 
objeflioiTS to the difiin£l and independent organiza¬ 
tion of the fupreme court, I proceed to confider the 
propriety of the power of conilituting inferior courts,* 
and the relations which will lubfid between thefe 
and the former. 

The power of conftituting inferior courts is evi¬ 
dently calculated to obviate the neceffity of having 
recourfe to the fupreme court, in every cafe of federal 
cognizance. It is intended to enable the national 
government to inftitute or authorij'e in^each date or 
difiridf of the United States, a tribunal competent 
to the determination of matters of national jurifdic- 
tion within its limits. 

D d 2 But 

* This power has been abfurdly reprefented as intended to 
abolifh all the county courts in the feveral Mates, which are 
commonly called inferior courts. But the exprelTions of the 
confutation are to conftitute “tribunals inferior to the 
“ supreme court,” and the evident defign of the provifion is 
to enable the inftitution of local courts fubordinate to the 
fupreme, either in Mates or larger diftri£ts. It is ridiculous to 
imagine that county courts were in contemplation. 
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But why, it is afked, 'might not the fame purpofe 
have been accompliihed by the inflrumentality of the 
Fate courts ? This admits of different anlwers. 
Though the fitnefs and competency of thofe courts 
fhould be allowed in the utmoll latitude ; yet the 
lubflance of the power in queflion, may hill be 
regarded as a neceffary part of the plan, if it were 
only to empower the national 4egiflature to commit 
to them the cognizance of caufes arifing out of the 
national confutation. To confer the power of deter¬ 
mining fuch caufes upon the exifting courts of the 
feveral Hates, would perhaps be as much (< to con- 
“ llitute tribunals,” as to create new courts with the 
like power. But ought not a more diredt and ex¬ 
plicit provifion to have been made in favour of the 
hate courts ? There are, in my opinion, fubflantial 
reafons againfl fuch a provifion : The moil difcern- 
ing cannot forefee how far the prevalency of a local 
fpirit may be found to difqualify the local tribunals 
for the jurifdidion of national caufes; whilft every man 

nsv difccver that courts conhituted like thofe of fcm<s arv* 

of the Hates, would be improper channels of the 
judicial authority of the union. State judges, hold¬ 
ing their offices during pleafure, or from year to 
year, will he too little independent to be relied upon 
for an inflexible execution of the national laws. And 
if there was a necefllty for confiding the original 
cognizance of caufes arifing under thofe laws to 
them, there would be a conefpondent neceffity for 
leaving the door of appeal as wide as poflible. In 
proportion to the grounds of confidence in, or dif¬ 
fidence of the fubordinate tribunals, ought to be the 
facility or difficulty of appeals. And well fatisfied 
as I am of the propriety of the appellate j.urifdi&ion 
in the feveral daffies cf caufes to which it is extended 
by the plan of the convention, I fhould confider 
every thing calculated to give in pra&ice, an unre* 

Grained courfe to appeals as a fource of public and 
private inconvenience. 

I aia 
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I am not fure but that it will be found highly - ex¬ 
pedient and ufeful to divide the United States into 
four or five, or half a dozen diihrids ; and to in- 
rtitute a federal court in each dillrid, in lieu of one 
in every ftate. The judges of thefe courts, with the 
aid of the date judges, may hold circuits for the trial 
ofcaufes in the feveral parts of the refpedive di drifts. 
Juftice through them may be adminiftered with eafe 
and difpatch ; and appeals may be fafely circum- 
feribed within a very narrow compafs. This plan, 
appears to me at prefent the mod eligible of any 
that could be adopted, and in order to it, it is. 
neceffary that the power of conllituting inferior 
courts fhould exift in the full extent in which it is .ton 
be found in the propofed conftitutiom. 

Thefe reafons feem Efficient to fatisfy a candid 
mind, that the want of fuch a power would have been? 
a great defed in the plan. Let us now examine in 
what manner the judicial authority is to be diftri- 
buted between the fupreme and the inferior courts of 
the union. 

The fupreme court is to be inverted with original! 
jurifdidion, only “ in cafes afteding ambaffadors,, 
“ other public minifters and confuls, and thole in 
“ which a state fhall be a party.” Public mi-- 
nirtersof every clafs, are the immediate reprefen- 
tatives of their fovereigns< All quertions in which, 
they are concerned, are fo directly conneded with; 
the public peace, that as well for the prefervation of 
this, as out of relped to the fovereignties they re- 
prefent, it is both expedient and proper, that fuelii 
quertions fhould be fubmitted in the firrt inftance to* 
the highert judicatory of the nation. Though confuls 
have not in ftridnefs a diplomatic charader, yet as 
they are the public agents of the nations to whichi 
they belong, the fame obfervation is in a great 
meafure applicable to them. In cafes in which a 
ftate might happen to be a party, it would ill fuit its; 
dignity to be turned over to an inferior tribunal. 

D d 3 Thoughi 
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Though it may rather be a digreflion from the 
immediate lubjeil of this paper, I fhail take occafton 
to mention here, a fuppoiition which has excited 
feme alarm upon very mistaken grounds: It has been 
fuggelled that an alignment, of the public fecurities 
of one ftate to the citizens of another, would enable 
them to profecute that Fate-in the federal courts for 
the amount of thole lecurities. A fuggeflion which 
the following confiderations prove to be without 
foundation. 

It is inherent in the nature of fovereigntv, not to 
be amenable to the luit of an individual without its 

confent. This is the general fenfe and the general 
pra&ice of mankind ; and the exemption, as one of 

the attributes offovereigmy, is now enjoyed by the 
government of every Hate in the union. UnleG 
therefore, there is a furrender of this immunity in 
the plan of the convention, ii: will remain with the 
Hates, and the danger intimated muft be merely ideal. 
The circumflances which are necelTarv to produce an 
alienation of Hate fovereignty, were difeuffed in con- 
fidering the article of taxation, and need not be 
repeated here. A recurrence to the principles there 
eltablifhed will fatisfy us, that there is no colour to 
pretend that the Hate governments, would by the 
adoption of that plan, be divefted of the privilege of 
paying their own debts in their own way, free from 
every conHraint but that which flows from the obli¬ 
gations of good faith. The contrails between a na¬ 
tion and individuals are only binding on the con- 
Icience of the fovereign, and have no pretenfions to 
a compulfive force. They confer no right of a (Hi on 
Independent of the fovereign will. To what purpofe 
would it be to authorife fuits againH Hates, for the 
debts they owe ? How could recoveries be enforced ? 
It is evident that it could not be done without waging 
war againH the con-trailing Hate ; and to aferibe to 
the federal courts, by mere implication, and in de- 
HruHion of a pre-exifting right of the Hate govern¬ 

ments* 
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ments, a power which would involve fuch a con- 
fequence, would be altogether forced and un¬ 
warrantable. 

Let us refume the train of our obfervations ; we 
have feen that the original jurifdidion of the fupreme 
court would be confined to two claffes of caufes, and 
thofe of a nature rarely to occur. In all other caufes 
of federal cognizance, the original jurifdidion would 
appertain to the inferior tribunals, and the fupreme 
court would have nothing more than an appellate 
jurifdidion, 4( with fuch exceptions, and under fuch - 
“ regulations as the congrefs fhaR make.” 

The propriety of this appellate jurifdidion has 
been fcaicely called in queftion in regard to matters 
of law; but the clamours have been loud again!! it 
as applied to matters of fad. Some well intentioned 
men in this (late, deriving their notions from the 
language and forms which obtain in our courts,, 
have been induced to coniider it as an implied fuper- 
fedure of the trial by jury, in favour of the civil law 
mode of trial, which prevails in our ccurts of adrai- 
rality, probates and chancery. A technical feni'e 
has been affixed to the term “ appellate”, which 
in our law parlance is commonly ufed in reference to 
appeals in the courfe of the civil law. But if I am 
not mifinformed, the fame meaning would not be given 
to it in any part of New-England. There an appeal 
from one jury to another is familiar both in language 
and pradice, and is even a matter of courfe, until 
there have been two verdids on one fide. The word 
“ appellate” therefore will not be underftood in the 
fame fenfe in New-England as in New-Yoik, which 
fhews the impropriety of a technical interpretation 
derived from the jurifprudence of any particular Irate. 
The expreffion taken in the abftrad, denotes nothing 
more than the power of one tribunal to review the 
proceedings of another, either as to the law or fad, 
or both. The mode of doing it may depend on 
ancient cuftom or legiflative provifion, (in a new 

government 



government it muff depend on the latter) and may 
be with or without the aid of a jury, as may be 
judged advifeable. If therefore the re-examination 
of a fad, once determined by a jury, fhould in any 
cale be admitted under the propofed conftitution, it 
may be lo regulated as to be done by a fecond jury, 
either by remanding the caufe to the court below 
for a fecond trial of the fad, or by direding an 
iftue immediately out of the.fupreme court. 

But it does not follow that the re examination of a 
fad once afcertained by a jury, will be permitted in 
the fupreme court.. Why may it not be faid, with 
the ft ri deft propriety, when a writ of error is brought’ 
from an inferior to a fuperior court of law in this 
ftate, that the latter has jurifdidion of the fad, as 
well as the law ? It is true it cannot inftitute a new 
enquiry concerning the fad, but it takes cognizance 
of it as it appears upon the record, and pronounces 
the law arifing upon it.* This is jurifdidion of 
both fad and law, nor is it even poffible to feparate 
them. Though the common law courts of this ftate 
afcertain difputed fads by d jury, yet they unquef- 
tionably have jurifdidion of both fad and law ; and 
accordingly, when the former is agreed in the 
pleadings, they have no recourse to a jury, but 
proceed at once to judgment. I contend therefore- 
on this ground, that the expreflions, “ appellate: 
Si jurifdidion, both as to law and fad,” do not ne- 
ceifarily imply a re examination in the fupreme court■: 
of fads decided by juries in the inferior courts. 

The following train of ideas may well be imagined. 
to have influenced the convention in relation to this 
particular provilion. The appellate jurifdidion of 
the fupreme court (may it have been argued) wilt, 
extend to caufes determinable in different modes,, 
fome in the courfe cf the common law, and others 
in the courfe of. the civil law. In the former, 

the 

* This word is a compound of jus and dictio, juris, diftio, 
a fptaking or pronouncing of the law,. 
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the revifion of the law only, will be, generally 
fpeaking, the proper province of the fupreme court ; 
in the latter, the re-examination of the fad is 
agreeable to ufage, and in fome cafes, of which, 
prize caufes are an example, might be elfential to 
the prefervation of the public peace. It is therefore 
neceffary, that the appellate jurifdidion fhould", in 
certain cafes, extend in the broadell fenfe to matters 
of fad. It will not anfwer to make an exprefs ex*- 
ception of cafes, which fhall have been originally 
tried by a jury, becaufe in the courts of fome of the 
hates, all caufes are tried in this mode ;* and fucli 
an exception would preclude the revifion of matters 
of fad, as well where it might be proper, as where 
it might be improper. To avoid all inconveniencies, 
it will be fafeft to declare generally, that the fupreme 
court fhall poffefs appellate juiifdidion, both as to 
law and faff, and that this jurifdidion fhall be 
fubjed to fuch exceptions and regulations as the 
national legiflature may prefcribe. This will en¬ 
able the government to modify it in fuch a manner 
as will belt anfwer the ends of public juflice and .• 
fecurity. 

This view of the matter, at any rate puts it out of 
all doubt that the fuppofed abolition of the trial by jury, 
by the operation of this provifion, is fallacious and 
untrue. The legiflature of the United States would 
certainly have full power to provide that in appeals to 
the fupreme court there fhould be nc re-examination 
of fads where they had been tried in the original 
caufes by juries. This would certainly be an authc- 
rifed exception ; but if for the reafon already inti¬ 
mated it fhould bethought too extenfive, it might be 
qualified with a limitation to fuch caufes only as are 
determinable at common law in that mode of trial. 

The 

* I held that the Hates will have concurrent jurifdiflion with 
the fubordinare federal judicatories, in many cafes of federal 
cognizance, as will be explaine-d in my next paper. 
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Thenmount of the obfervations hitherto made on 
the authority of the judicial department is this—that 
it has been carefully reftrided to thofe caufes which 
are manifeftly proper for the cognizance of the nati¬ 
onal judicature,that in the partition of this authority 
a very fmall portion of original jurifdidion has been 
referved to the fupreme court, and the reft conftgned 
to the fubordinate tribunals—that the fupreme court 
will pOiTefs an appellate jurifdidion both,as to latv and 
l*ad in all the cafes refered to them, but fubjed to 
any exceptions and regulations which may be thought 
advifeable ; that this appellate jurifdidion does in 
no cafe abclifo the trial by jury, and that an ordinary 
degree of prudenpe and integrity in the national 
councils will infure us folid advantages from the efta- 
blifhment of the propofed judiciary, without expof- 
ing us to any of the inconveniencies which have been 
predided from that fource. 

' PUBLIUS. 

NUMBER LXXXII. 

A further View of the 'Judicial Depart- 
merit, in reference to fame mifcellaneous 
Sfueftions. 

THE eredion of a new government, whatever 
care or wifdom may diltinguifh the work, can¬ 

not fail to originate queftions of intricacy and nicety ; 
and thefe may in a particular manner be expcded 
to flow from the eftablifhment of a conftitution founded 
upon the total or partial incorporation of a number 
of diftind fovereignties. ’Tis time only that can 
mature and perfed fo compound a fyftem, can liquidate 
the meaning of all the parts, and can adjuft them to 
each other in a harmonious and confident whole. 

Such 
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Such quefiions accordingly have arifen upon the 
plan propofed by the convention, and particularly 
concerning the judiciary department. The principal 
of thefe refpedt the fituation of the Hate courts in 
regard to thofe caufes, which are to be iubmitted to 
federal jurildi&ion. Is this to be exclufive, or are 
thofe courts to poflefs a concurrent jurifdi&ion ? If 
the latter, in what relation will they hand to the 
national tribunals ? Thefe are inquiries which we 
meet with in the mouths of men of fenle, and which 
are certainly intitled to attention. 

The principles efiablifhed in a former paper* teach 
us, that the ftates will retain allpre-exijling authorities, 
which may not be exclufively delegated to the federal 
head; and that this exclufive delegation can only 
exifi in one of three cafes; where an exclufive autho¬ 
rity is in exprefs terms granted to the union ; or 
where a particular authority is granted to the union, 
and the exercife of a like authority is prohibited to 
the Hates, or where an authority is granted to the 
union with which a fimilar authority in the Hates' 
would be utterly incompatible. Though thefe prin¬ 
ciples may not apply with the fame force to the 
judiciary as to the legislative power ; yet I am inclined 
to think that they are in the main jud with refpedt to 
the former as well as the latter. And under this 
impreflion I fhall lay it down as a rule that the Hate 
courts will retain the jurifdi&ion they now have, 
unlefs it appears to be taken away in one of the 
enumerated modes. 

They only thing in the propofed conHitution, 
which wears the appearance of confining the caufes 
of federal cognizance to the federal courts is contained 
in this pafiage—“The judicial power of the 
“ United States Jhall be <vejied in one fupreme court, 
ts and in fuch inferior courts as the congrefs fhall front 
“ time to time ordain and efiablilh”—This might 
either be confirued to fignify, that the fupreme and 

* Tubordinate 

Vol, 1, N9, XXXII, 
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•fubordinat* courts of the union fhould alone have the 
power of deciding thofe caufes, to which their author 
rity is to extend ; or (imply to denote that the organs 
of the national judiciary (hould be one fupreme court 
and as many fubordinaie courts as congrefs (hould 
think proper to appoint, or in other words, that the 
United States fhould exercife the judicial power with 
which they are to be inverted through one (uprerfie 
tribunal and a certain number of inferior ones 
to be inrtituted by them. The firft excludes, 
the laft admits the concurrent jurifdidtion of 
the (late tribunals : And as the fiift would amount 
to an alienation of (late power by implication, 
the lad appears to me the molt natural and the moil 
defenfible conftrudtion. 

But this dodlrine of concurrent jurifdidlion is only 
clearly applicable to thofe descriptions of caufes of 
which the (late courts have previous cognizance. It 
is not equally evident in relation to cafes which may 
grow out of, and be peculiar to the conftitution to be 
eftablilhed : For not to allow the (late courts a right 
of jurifdidlion in fuch cafes can hardly be confriered 
as the abridgement of a pre-exifting authority, i 
mean not therefore to contend that the United States 
in the courfe of legiflation upon the objedls entrufted 
to their direction may not commit the deci/ion of 
caufes arifing upon a particular regulation to the 
federal courts folely, if fuch a meafure (hould be 
deemed expedient; but I hold that the (late courts 
•will be diverted of no part of their primitive jurif¬ 
didlion, further than may relate to an appeal; and 
3 am even of opinion, that in every cafe in which 
-they were not exprefsly excluded by the future adls 
of the national legirtature, they will of courfe take 
cognizance of the caufes to which thofe adis may 
give birth. This I infer from the nature of judi¬ 
ciary power, and from the general genius of the 
fyrtem. The judiciary power of every government 
.‘looks beyond its own local or municipal laws, and in 

•civil 



THE FEDERALIST* 325 

Civil cafes lays hold of all fubjefls of litigation 
between parties within its jurifdittion though the 
caufes of difpute are relative to the laws of the mod 
dillant part of the globe. Thofe of Japan not lefs 
than of New-York may furnilh the obj edds of 
legal difcudion to our courts. When in addition to 
this, we confider the date governments and the na¬ 
tional governments as they truly are, in the light of 
kindred fydems and as parts of one whole, the 
inference feems to be conclufive that the date courts 
would have a concurrent jurisdiction in all cafes 
arifing under the laws of the union, where it was 
not exprefsly prohibited. 

Here another quedion'occurs—what relation would 
fubfid between the national and date courts in thefe 
ii?dances of concurrent jurifdittion ? I anfwer that 
an appeal would certainly lie from the latter to the 
lupreme court of the United States. The conditution 
in diredl terms, gives an appellate jurifdi&ion to the 
fupreme court in all the enumerated cafes of federal 
cognizance, in which it is not to have an original 
one; without a lingle expredion to confine its opera¬ 
tion to the inferior federal courts. The objedls of 
-apjpeal, not the tribunals from which it is to be made, 
are alone contemplated. From this circumdance and 
from the reafion of the thing it ought to be condrued 
to extend to the date tribunals. Either this mud be 
the cafe, or the local courts mud be excluded from 
a concurrent jurifdiidion in matters of national con¬ 
cern, elfe the judiciary authority of the union may 
be eluded at the pleafure of every plantifF or profe- 
cotor. Neither of thefe c'mfequences ought without 
evident neceflity to be involved; the latter would be 
inti rely inadmifiible, as it would defeat feme of the 
mod important and avowed purpofes of the propofed 
government, and would e den ti ally embarrafs its mea¬ 
sures. Nor do I perceive any foundation for fuch a fop* 
pofition. Agreeably to the remark already made, the 
national and date fydems are to be regarded as one 

whole. The courts of the latter will of courfe be 
E e natural 
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natural auxiliaries to the execution of the laws of the 
union, and an appeal from them will as naturally lie 
to that tribunal, which is deltined to unite and affi- 
milate the principles of national juftice and the rules 
of national decisions. The evident aim of the plan 
of the convention is that all the caufes of the fpe- 
cified claffes, fnall for weighty public reafons receive 
their original or final determination in the courts of 
-the union. To confine therefore the general expref- 
lions giving appellate jurifdi&ion to the fupreme court 
to appeals from the fubordinate federal courts, 
inftead of allowing their extenfion to the Hate courts, 
would be to abridge the latitude of the terms, in fub- 
verfion of the intent, contrary to every found ruffe-itff 
interpretation. 

But could an appeal be made to lie from the ftate 
courts to the fubordinate federal judicatories ? This 
is another of the queftions which have been raifed, 
and of greater difficulty than the former. The follow¬ 
ing confiderations countenance the affirmative. The 
plan of the convention in the firfl place authorifes 
the national legiflature “ to conftitute tribunals infe- 
te rior to the fupreme court”* It declares in the next 
place that, “ the judicial power of the United 
** States Jhall be <vcjied in one lupreme court and in 

fuch inferior courts as congreis fhall ordain and 
eftablifh and it then proceeds to enumerate the 

cafes to which this judicial power fhail extend. It 
afterwards divides the jurifdiflion of the fupreme 
court into original and appellate, but gives no defi¬ 
nition of that of the fubordinate courts. The only 
outlines defcribed for them are that they fhall be 
gt inferior to the fupreme court” and that they fhall 
not exceed the fpecihed limits of the federal judiciary. 
Whether their authority fhall be original or appellate 
or both is not declared. All this feems to be left 
to the diferetion of the legifla>ure. And this being 
the cafe, 1 perceive at prefent no impediment to 
the eftablifhment of an appeal from the Hate courts 

to 
9 Se&ion 8th, Article jfh 



THE FEDERALIST. 32/ 

to the fubordinate national tribunals; and many 
advantages attending the power of doing it may be 
imagined. It vvouid diminifh the motives to the 
multiplication of federal courts, and would admit of 
arrangements calculated to contrail the appellate 
jurifdiCtion of the fupreme court. The date tri¬ 
bunals may then be left with a more entire charge of 
federal caufes; and appeals in mod cafes in which; 
they may be deemed proper indead of being carried 
to the fupreme court, may be made to lie from the 
date courts to didriCt courts of the union. 

PUBLIUS. 

—I...... — ■ ... ■ n 1 y 

NUMBER LXXXIII. 

A further View of the Judicial Department 
in Relation to the Trial by Jury: 

HE objection1 to the plan of the convention,- 
which has met with mod fuccefs in this date,- 

and perhaps in feveral of the o her dates, is that 

relative to the ‘want of a conjhiutional provifon- 

for the trial by jury in civil cales. The difinge-' 
nuous form in which this objection is ufually dated,- 
has been repeatedly adverted to and expofed; but 
continues to be purfued in all the converfations and 
writings of the opponents of the plan. The mere 
filence of the conditution in regard to civil caufes, 
is represented as an abolition of the trial by jury ; 
and the declamations to which it lias afforded a pre¬ 
text, are artfully calculated to induce a perfuafion 
that this pretended abolition is complete and uni- 

. verfal ; extending not only to every fpecies of civil, 
but even to criminal caufes. To argue with relped 
to the latter, would, however, be as vain and 
fruitlefs, as to attempt the ferious proof of the ex- 
ijlence of matter, or to demondrate any of thofe pro- 
pofuions which by their own internal evidence force 

E e 2 conviction. 



32S 'THE FEDERALIST. 

conviction, when expreffed in language adapted to 
convey their meaning. 

With regard to civil caufes, fabtleties almoft too 
contemptible for refutation, have been adopted to 
countenance the furmife that a thing, which is only 
not provided for, is entirely abolijhed. Every man 
of difcernment muft at once perceive the wide dif¬ 
ference between flence and abolition. But as the 
inventors of this fallacy have attempted to fupport it 
by certain legal maxims of interpretation, which they 
have perverted from their true meaning, it may not 
be wholly ufelefs to explore the ground they have 
taken. 

The maxims on which they rely are of this nature, 
a fpecification of particulars is an exclufion of 

“ generals or, “ the expreffion of one thing is 
“ the exclufion of another.” Hence, (ay they, as 
the conftitution has eilablifhed the trial by jury in 
criminal cafes, and is ftlent in refpeCt to civil, this 
iilence is an implied prohibition of trial by jury in 
regard to the latter. 

The rules of legal interpretation are rules of 
common fenj'e, adopted by the courts in the conftruc- 
tion of the laws. The true teft therefore, of a juft 
application of them, in its conformity to the fource 
from which they are derived. This being the cafe, 
let me afk if it is confident with reafon or common 
fenfe to fuppofe, that a provifion obliging the legis¬ 
lative power to commit the trial of criminal caufes to 
juries, is a privation of its right to authorife or 
permit that mode of trial in other cafes? Is it na¬ 
tural to fuppofe, that a command to do one thing, is 
a prohibition to the doing of another, which there 
was a previous power to do, and which is not in¬ 
compatible with the thing commanded to be done ? 
If fuch a fuppojition would be unnatural and unrea¬ 
sonable, it cannot be rational to maintain that an 
injunction of the trial by jury in certain cafes is an 
interdiction of it in others. 

A power 
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A power to conftitute courts, is a power to prefcribe 
the mode of trial; and coniequently, if nothing was 
faid in the conftitution on the fubjed of juries, the 
legiflature would be at liberty either to adopt that 
inllitution, or to let it alone. This difcretion in 
regard to criminal caufes is abridged by the exprefs 
injun&ionof trial by jury in all fuch cafes ; but it is 
of courfe left at large in relation to civil caufes, there 
being a total filence on this head. The fpecification 
of an obligation to try all criminal caufes in a par¬ 
ticular mode, excludes indeed the obligation 01* 
neceflity of employing the fame mode in civil caufes* 
but does not abridge the power of the legiflature to 
exercife that mode if it fhould be thought proper. 
The pretence therefore, that the national legiflature 
would not be at full liberty to fubrnit all the civil 
eaufes of federal cognizance to the determination o£ 
juries, is a pretence deflitute of all jult foundation. 

From thefe obfervations, this conclufion refults, 
that the trial by jury in civil cafes would not be 
abolifhed, and that the ufe attempted to be made of 
the maxims which have been quoted, is contrary to 
reafon and common fenfe, and therefore not admif- 
flble. Even if thefe maxims had a precife technical 
fenfe, correfponding with the ideas of thofe who 
employ them upon the prefent occafion, which, how¬ 
ever, is not the cafe, they would Hill be inapplicable 
to a conftitution of government. In relation to fuch 
a fubjed, the natural and obvious fenle of its pro- 
viflons, apart from any technical rules, is the true 
criterion of conflru&ion. 

Having now feen that the maxims relied upon 
will not bear the ufe made of them, let us endeavour 
to afcertain their proper ufe and true meaning. This 
wili be beft done by examples. The plan of the 
convention declares that the power of congrefs or in 
other words of the national legijlature, fhall extend to 
certain enumerate 1 cafes. This fpecification of par* 
tieulars evidently excludes all pretenfion to a general 

E e 3 leg illative 



THE FEDERALIST. 330 

legiflitive authority ; becaufe an affirmative grant of 
fpecial powers would be abfurd as well as ufelefs, if a 
general authori'y was intended. 

In like manner, the judicial authority of the federal 
judicatures, is declared by the conititution to com¬ 
prehend certain cafes particularly fpecified. The 
expreffion of thofe cafes marks the precife limits 
beyond which the federal courts cannot extend their 
jurifdidion ; becaufe the objeds of their cognizance 
being enumerated, the fpecification would be nuga¬ 
tory if it did not exclude all ideas of more excen* 
five authority. 

Thefe examples might be fufficient to elucidate 
the maxims which have been mentioned, and defignate 
the manner in which they Ihould be ufed. But that 
there may be no poffibiiity of mifapprehenfion upon 
this fubjed I fhall add one cafe more, to demonftrate 
the proper ufe of thefe maxims, and the abufe which 
has been made of them. 

Let us fuppofe that by the laws of this ftate, a 
married woman was incapable of conveying her 
eftate, and that the legiilature, cor.fidering this as 
an evil, fhould enad that Ihe might difpofe of her 
property by deed executed in the prefence cf a magi- 
Ifrate. In fuch a cafe there can be no doubt but the 
Specification would amount to an exclufion of any 
cither mode of conveyance; becaufe the woman 
having no previous power to alienate her property, 
the fpecification determines the particular mode 
which Ihe is, for that purpofe, to avail herfelfof. But 
Jet us further fuppofe that in a fubfequent part of the 
fame ad it fhould be declared that no woman fhould 
difpofe of any eftate of a determinate value without 
the confent of three of her neareft relations, fignified 
by their figning the deed ; could it be inferred from 
this regulation that a married woman might not 
procure the approbation of her relations to a deed 
for conveying property of inferior value ? The pofition 
is too abfurd to merit a refutation, and yet this is 

precifely 
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precifely the pofition which thofe muft eftablifh who 
contend that the trial by juries, in civil cafes, is 
abolifhed, becaufe it is exprefsly provided for in 
cafes of a criminal nature. 

From thefe obfervations it muft appear unquefti- 
onably true that trial by jury is in no caie abolifhed 
by the propofed conftitution, and it is equally true 
that in thofe controverfies between individuals in 
which the great body of the people are likely to be 
interefted, that inftitution will remain precifely in 
the fame fituation in which it is placed by the date 
conftitutions, and will be in no degree altered or 
influenced by the adoption of the plan under conii- 
deration. The foundation of this aflertion is that 
the national judiciary will have no cognizance of 
them, and of courfe they will remain determinable 
as heretofore by the ftate courts only, and in the 
manner which the ftate conftitutions and laws pre- 
fcribe. All land caufes, except where claims under 
the grants of different Hates come into queftion, and 
all other controverfies between the citizens of the 
fame ftate, unlefs where they depend upon pofitive 
violations of the articles of union by adls of the ftate 
legiflatures, will belong excluftvely to the jurifididion 
of the ftate tribunals. Add to this that admiralty 
caufes, and almoft all thofe which are of equity 
jurifdidlion are determinable under our own govern¬ 
ment without the intervention of a jury, and the 
inference from the whole will be that this inftitution, 
as it exifts with us at prefert, cannot poffibly be 
affe&ed to any great extent by the propofed alter¬ 
ation in our fyftem of government. 

The friends and adverfaries of the plan of the con¬ 
vention, if they agree in nothing elfe, concur at leaff 
in the value they fet upon the trial by jury ; Or if 
there is any difference between them, it confifts in 
this; the former regard it as a valuable fafeguard to 
liberty, the latter reprefent it as the very palladium 

of free government. For my own part, the more 
the 
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the operation of the inditution has fallen under my 
obfervation, the more reafon I have difcovered for 
holding it in high edimation ; and it would be alto¬ 
gether fuperfluous to examine to what extent it deierves 
to be edeemed ufeful or effential in a reprefentative 
republic, or how much more merit it may be entitled 
to as a defence againit the oppreffions of an heredi¬ 
tary monarch, than as a barrier to the tyranny of 
popular magillrates in a popular government. Dif- 
cullions of this kind would be more curious than 
beneficial, as all are fatisfied of the utility of the 
inditution, and of its friendly afpeCt to liberty. But 
I mud acknowledge that I cannot readily difcern the 
infeparable connection between the exiitence of 
liberty and the trial by jury in civil cafes. Arbi¬ 
trary impeachments, arbitrary methods of profe- 
cuting pretended offences, and arbitrary punifhments 
upon arbitrary convictions have ever appeared to 
me to be the great engines of judicial defpotifm ; 

and thefe have all relation to criminal proceedings. 
The trial by jury in criminal cafes, aided by the 
habeas corpus aCt, feems therefore to be alone con¬ 
cerned in the quefiion. And both of thefe are pro¬ 
vided for in the mod ample manner in the plan of 
the convention. 

It has been obferved, that trial by jury is a fafe- 
guard againd an oppreffive exercife of the power of 
taxation. This obfervation deferves to be canvaifed. 

It is evident that it can have no influence upon 
the legidature, in regard to the amount of the taxes 
to be laid, to the objeSis upon which they are to be 
impofed, or to the rule by which they are to be 
apportioned. If it can have any influence therefore, it 
mud be upon the mode of collection, and the con¬ 
duct of the officers entruded with the execution of the 
revenue laws. 

As to the mode of collection in this date, under 
our own conditution, the trial by jury is in moil 

cafes out of ufc. The taxes are ufually levied by the 
more 
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more fummary proceeding of diltrefs and fale, as in 
cafes of rent. And it is acknowledged on all hands, 
that this is eflential to the efficacy of the revenue 
laws. The dilatory courfe of a trial at law to re¬ 
cover the taxes impofed on individuals, would neither 
fuit the exigencies of the public, nor promote the 
convenience of the citizens. It would often occa- 
fion an accumulation of colts, more burthenfome than 
the original fum of the tax to be levied. 

And as to the condutt of the officers of the revenue, 
the proyifion in favor of trial by jury in criminal 
cafes, will afford the fecurity aimed at. Wilful 
abufes of a public authority, to the oppreffion of the 
fubjeCt, and every fpecies of official extortion, are 
offences againlt the government ; for which, the 
perfons who commit them, may be indi&ed and 
punifhed according to the circumftances of the cafe. 

The excellence of the trial by jury in civil cafes, 
appears to depend on circurnitances foreign to the 
prefervation of liberty. The flrongefl argument in 
its favour is, that it is a fecurity again!! corruption. 
As there is always more time and better opportunity 
to tamper with a Handing body of magiftrates than 
with a jury fummoned for the occalion, there is room 
to fuppofe, that a corrupt influence would more eafily 
find its way to the former than to the latter. The 
force of this confideration, is however, diminilhed by 
others. The fheriff who is the fummoner of ordinary 
juries, and the clerks of courts who have the nomina¬ 
tion of fpecial juries, are theinfelves Handing officers,' 
and a&ing individually, may befuppofed more accef- 
ffble to the touch of corruption than the judges, who 
are a collective body. It is not difficult to fee that 
it would be in the power of thofe officers to feleCt jurors 
who would ferve the purpofe of the party as well as a 
corrupted bench. In the next place, it may fairly be 
fuppofed that there would be ieis difficulty in gaining 
fome of the jurors prcmiicuoufly taken from the public 
fitafs, than in gaining men who had been chofen by 
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the government for their probity and good character. 
But making every deduction for thefe confiderations- 
the trial by jury muft ftill be a valuable check upon5, 
corruption. It greatly multiplies the impediments 
to its fuccefs. As matters now Hand, it would be 
neceffary to corrupt both court and jury ; for where 
the jury have gone evidently wrong, the court will 
generally grant a new trial, and it would be in mod 
eafes of little ufe to practice upon the jury, unlefs the 
court could be likewife gained. Here then is a double 
fecurity ; and it will readily be perceived that this 
complicated agency tends to preferve the purity of both 
inftitutions. By increasing the obftacles to fuccefs,' 
it difeourages attempts to feduce the integrity of 
either. The temptations to proftitution, which the 
judges might have to furmount, muft certainly be 
much fewer while the co-operation of a jury is ne-' 
ceiTary, than they might be if they had themfelves 
the exclufive determination of all causes. 

Notwithstanding therefore the doubts I have ex- 
preffed as to the efientiality of trial by jury, in civil 
cafes, to liberty, I admit that it is in moft cafes, 
under proper regulations, an excellent method of de¬ 
termining queltions of property ; and that on this 
account alone it would be entitled to a conftitutionaF 
provifion in its favour, if it were poftible to fix the 
limits within which it ought to be comprehended. 
There is however, in all cafes, great difficulty in this; 
and men not blinded by enthufiafm, muft be fenfible 
that in a federal government which is a compofition 
of focieties whofe ideas and inftitutions in relation to 
the matter materially vary from each other, that dif¬ 
ficulty muft be not a little augmented. For my own 
part, at every new view 1 take of the fubje£t, I be¬ 
come more convinced of the reality of the obftacles, 
which we are authoritatively informed, prevented the 
infertion of a provifioiv on this head in the plan of 
the convention. 

The 
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The great difference between the limits of the jury 
trial in different flates is not generally underftood. 
And as it mud have confiderable influence on the 
fentence we ought to pafs upon the omiflion com¬ 
plained of, in regard to this point, an explanation of 
it is neceflary. In this Hate our judicial eftablifh- 
ments refemble more nearly, than in any other, thole 
of Great-Britain. We have courts of common law, 
•courts of probates (analogous in certain matters to the 1 
spiritual courts in England) a court of admiralty, 
and a court of chancery. In the courts of common 
law only the trial by jury prevails, and this with fome 
exceptions In all the others a Angle judge prefldes 
and proceeds in general either according to the courfe 
of the cannon or civil law, without the aid of a jury.* 
In New-Jerfey there is a court of chancery which 
proceeds like ours, but neither courts of admiralty, 
nor of probates, in the fenfe in which thefe la ft are 
eftablifhed with us. In that ftate the courts of com¬ 
mon law have the cognizance of thofe caufes, which 
with us are determinable in the courts of admiralty 
aiid of probates, and of courfe the jury trial is more 
extenfive in New-Jerfey than in New-York. In 
Pennfylvania this is perhaps ftill more the cafe, for 
there is no court of chancery in that ftate, and its 
common law courts have equity jurifdidlion. It has 
a court of admiralty, but none of probates, at leaf! 
on the plan of ours. Delaware has in thefe refpedts 
imitated Pennfylvania. Maryland approaches more 
nearly to New-York, as does alfo Virginia, except 
that the latter has a plurality of chancellors. North- 
Carolina bears moft affinity to Pennfylvania ; South- 
Carolina to Virginia I believe however that in fome 
of thofe dates which have diftindt courts of admiralty, 
the caufes depending in tnem are triable by juries. 

In 

* It has been erroneouflv infinuated, with regard to the court 
«f chancery, that this court generally tries difputed fatts by a 
jury. The truth is, that references to a jury in that court 
rarely happen, and are in no cafe neceflary, but where the vali* 
4ity of a devife of land comes into queltion. 
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In Georgia there are none but common law courts, 
and an appeal of courfe lies from the verdid of one 
jury to another, which is called a fpecial jury, and 
for which a particular mode cf appointment is 
marked out. In Connedrcut they have no diItin 
courts, either of chancery or of admiralty, and their 
courts of probates have no jurifdidion of caufes. 
Their common law courts have admiralty, and to a 
certain extent, equity jurifdidion. In cafes of im¬ 
portance their general afifembly is the only court of 
chancery. In Contiedicut therefore the trial by jury 
extends in practice further\than in any other Hate yet 
mentioned. Rhode Ifland is I believe in this parti- 

' cular pretty much in the fituation of Connedicut. 
Maffachufetts and New-Hampfhire, in regard to the 
blending of law, equity and admiralty, jurifdidions 
are in a fimiliar predicament. In the four eadern dates 
the trial by jury not only Hands upon a broader foun¬ 
dation than in the other dates, but it is attended with 
a peculiarity unknown in its full extent to any of 
then. There is an appeal of courfe from one jury to 
another ‘till there have been two verdids out of three 
on one fide. 

From this fketch it appears, that there is a mate¬ 
rial diversity as well in the modificatioi as in the ex¬ 
tent of the inditution of trial by jury in civil cafes* 
in the feveral dates and from this fad, thefe obvi¬ 
ous refiedions flow. Fird, that no general rule could 
have been fixed upon by the convention which would 
have correfponded with the circumdances of all the 
dates ; and fecondly, that more, or at lead as much 
might have been hazarded, by taking the fydem of 
any one date for a dandard, as by omitting a provi¬ 
sion altogether, and leaving the matter as it has been 
left, to legiflative regulation. 

The propofitions which have been made for fupp’y- 
3ng the omiffion, have rather ferved to illudrate than 
to obviate the difficulty of the thing. The minority 
of Pennfylvania have prepofed this mode of expreffion 

for 
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fot the purpofe—<f trial by jury fhall be as here- 
tofore*’*—*>and this 1 maintain would be abfolurely 

fenfelefs and nugatory. The United States, in their 
united or coliedive capacity, are the object to 
which all general provifions in the conftitution mud 
neceflarily be conltrued to refer. Now it is evident, 
that though trial by jury with various limitations is 
known in each Hate individually, yet in the United 
States as fuck, it is at this time altogether unknown, 
becaufc the prefent federal government has no judi¬ 
ciary power whatever ; and confequentlv there is no 
proper antecedent or previous eftabiidiment to which 
the term heretofore could relate. It would therefore 
be deditute of a precife meaning, and inoperative 
from its uncertainty. 

As on theone hand, the form of the provifion would 
tiot fulfil the intent of its propofers; fo on the other, 
if I apprehend that intent rightly, it would be in itfelf 
inexpedient. I prefume it to be, that caufes in the 
federal courts fhould be tried by jury, if in the date 
where the courts fat, that mode of trial would obtain 
in a fimiliar cafe in the date courts‘—that is to fay 
admiralty caufes ihould be tried in Connecticut by 
a jury, and in New-York without one. The capri¬ 
cious operation of fo diflimilar a method of trial in 
the fame cafes, under the fame government, is of 
itfelf fufiicient to indifpofe every well regulated judg¬ 
ment towards it. Whether the caufe fhould be tried 
with or without a jury, would depend in a great num¬ 
ber of cafes, on the accidental fituation of the court 
and parties. 

But this is not in my edimation the greated objec¬ 
tion. I feel a deep and deliberate conviction, that 
there are many cafe3 in which the trial by jury is an 
ineligible one. I think it fo particularly in cafes 
which concern the public peace with foreign nations; 
that is in mod cafes where the quedion turns wholly 
on the laws of nations. Of this nature amongothers 
are all prize caufes. Junes cannot be fuppofed com- 

F f pc tent 
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petent to in veftigations, that require a thorough know¬ 
ledge of the laws and ufages of nations, and they 
will iometimes be under the influence of impreflions 
which will not fuffer them to pay fufficient regard to 
thofe confiderations of public policy which ought to 
guide their enquiries. There would of courfe be 
always danger that the rights of other nations might 
be infringed by their decifions, fo as to afford occa¬ 
sions of reprifal and war. Though the proper pro¬ 
vince of juries be to determine matters of fad, yet 
in moil: cafes legal confequences are complicated with 
fad in fuch a manner as to render a reparation im¬ 
practicable. 

It will add great weight to this remark in relation 
to prize caufes to mention that the method of deter¬ 
mining them has been thought worthy of particular 
regulation in various treaties between different 
powers of Europe, and that purfuant to fuch treaties 
they are determinable in Great-Britain in the laft 
refort before the king himfelf in his privy council, 
where the fad as well as the law undergoes a re-exa¬ 
mination. This alone demonftrates the impolicy of 
inferting a fundamental proviflon in the conflitution 
which would make the llate fyftems a flandard for 
the national government in the article under confi- 
deration, and the danger of incumbering the govern¬ 
ment with any conftitutional provifions, the propriety 
of which is not indifputable. 

My convidions are equally flrong that great 
advantages refult from the reparation of the equity 
from the law jurifdidicn ; and that the caufes which 
belong to the former would be improperly committed 
to juries. The great and primary ufe of a court of 
equity is to give relief in extraordinary cajes, which 
are exceptions* to general rules. To unite the jurif- 
didion of fuch cafes with the ordinary jurifdidion 

muff 
* It is true that the principles by which that relief is go¬ 

verned are now reduced to a regular fyftem, but it is not the 
lefs true that they are in the main, applicable to special cir- 
^umftances which form exceptions to general rules. 
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muH have a tendency to unfettle the general rules 
and to fubjeft every cafe that arifes to a /pedal deter¬ 
mination. While the feparation of the one from the 
Other has the contrary edeCl of rendering one a 
fentinel over the other, and of keeping each within 
the expedient limits. Befides this the circumdanccs 
that conditute cafes proper for courts of equity, are 
in many inftances fo nice and intricate, that they are 
incompatible with the genius of trials by jury. They 
require often fuch long, deliberate and critical invedi- 
gation as would be impracticable to men called from 
their occupations and obliged to decide before they 
were permitted to return to them. The Simplicity and 
expedition which form the didinguifljing characters 
of this mode of trial require that the matter to be 
decided Ihould be reduced to fome tingle and obvious 
point; while the litigations ufual in chancery fre¬ 
quently comprehend a long train of minute and inde¬ 
pendent particulars. 

It is true that the feparation of the equity from the 
legal jurifdiCtion is peculiar to the Englidi fydem of 
jurifprudence; which is the model that has been fol¬ 
lowed in feveral of the dates. But it is equally true, 
that the trial by jury has been unknown in every cafe 
in which they have been united. And the fepa¬ 
ration is efiential to the prtfervation of that infti- 
tution in its pridine purity. The nature of a court 
jof equity will readily permit the exteniion of its jurif¬ 
diCtion to matters of law, but it is not a little to be 
fufpected, that the attempt to extend the jurifdiCtion 
of the courts of law to matters of equity will not 
only be unproductive of the advantages which may 
be derived from courts of chancery, on the plan 
upon which they are edablifhed in this date, but 
will tend gradually to change the nature of the courts 
of law, and to undermine the trial by jury, by in¬ 
troducing quedions too complicated for a decifion in 
tfaat mode. 

F f 2 Thefe 
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Thefe appear to be conclufive reafons againft 
incorporating the fyilems of all the Hates in the for¬ 
mation of the national judiciary ; according to what 
may be conjectured to have been the intent of the 
Pennfylvania minority. Let us now examine ho,v 
far the proportion of MafTachufetts is calculated to 
remedy the fuppofed deleft. 

It is in this form—-l< In civil aftions between ci- 
tizens of different Hates, every iffue of fail, arifing 

*( in aftions at common la-iv, may be tried by a jury, if 
“ the parties, or either of them, requefl it.” 

This at belt is a proportion confined to one de¬ 
scription of caufes ; and the inference is fair either 
that the MafTachufetts convention confidered that as 
the only clafs of federal caufes, in which the trial by 
jury would be proper ; or that if defirous of a more 
extenfive provifion, they found it imprafticabie to 
devife one which would properly anfwer the end. If the 
firll, the omillionofa regulation refpefting fo partial 
an objeft, can never be confidered as a material ira- 
perfeftion in the iydem. If the laid, it affords a 
Hrong corroboration of the extreme difficulty of tho 
thing. 

But this is not all : If we advert to the obfervations 
already made refpefting the courts that fubfid in the 
feveral Hates of the union, and the different powers 
exercifed by them, it will appear, that there are no 
expreflions more vague and indeterminate than thofe 
which have been employed to charafterife that fpecies 
of caufes which it is intended ftiall be entitled to a 
trial by jury. In this Hate the boundaries between 
aftions at common law and aftions of equitable jurif- 
diftion are afcertained in conformity to the ri^es which 
prevail in England upon that fubjeft. In many of the 
other Hates, the boundaries are lefs precife. In fome 
of them, every caufe is to be tried in a court of com¬ 
mon law, and upon that foundation every aftion may 
be confidered as an aftion at common law, to be de¬ 
termined by a jury, if the parties or either of them 

chute 
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chufe it. Hence the fame irregularity and confufion 
would be introduced by a compliance with this pro¬ 
portion , that I have already noticed as refulting from 
the regulation propofed by the Pennfylvania minority. 
In one Hate a caufe would receive its determination 
from a jury, if the parties or either of them requefted 
it; but in another Hate a caufe exaftSy fimilar to the 
other mult be decided without the intervention of a 
jury, becaufe the Hate judicatories varied as to com¬ 
mon law jurifdi&ion. 

It is obvious therefore that the Maffachufetts pro¬ 
portion, upon this fubjeft, cannot operate as a ge¬ 
neral regulation until fome uniform plan, with refpeCt 
to the limits of common law and equitable jurifdic- 
tions fhall be adopted by the different Hates. To 
devife a plan of that kind is a talk arduous in itfelf, 
and which it would require much time and refledion 
to mature. It would be extremely difficult, if not 
impoffibie, to fuggeil any general regulation that 
would be acceptable to all the Hates in the union, or 
that .would perfectly quadrate with the feveral Hate 
inHitutions. 

It may be afked, why could not a reference have 
been made to the conltitution of this Hate, taking 
that, which is allowed by me to be a good one, as a 
ftandard for the United States ? I anfwer that it is not 
very probable the other Hates fhould entertain the fame 
opinion of our inHitutions which we do ourfelves. 
It is natural to fuppole that they are hitherto more at¬ 
tached to their own, and that each would Hruggie for 
the preference. If the plan of taking one Hate as a 
model for the whole had been thought of in the con¬ 
vention, it is to be prefumed that the adoption of it 
in that body, would have been rendered difficult by 
the predilection of each representation in. favour of 
its own government ; and it inuH be uncertam which 
of cheitate3 would have been tajcen the model. It 
has been {hewn that many of them-would be im¬ 
proper ooes, ,Aod I leave it to,conjecture. >vhPther? 

y..i F f 3 under 
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under all circum/lances, it is moll likely that New* 
York or fome other date would have been preferred. 
But admit that a judicious feledlion could have been 
effected in the convention, Hill there would have been 
great danger of jealoufy and difguft in the other 
Rates, at the partiality which had been fhewn to the 
anftitutions of one. The enemies of the plan would 
have been furnilhed with a fine pretext for railing a 
holt of local prejudices againft it, which perhaps 
might have hazarded^in no inconliderable degree, its 
tfinal ellabli foment. 

To avoid the embarraffments of a definition of the 
cafes which the trial by jury ought to embrace, it is 
fome times fuggefted by men of enthufiaftic tempers, 
that a provifion might have been inlerted for ella- 
blilhing it' in all cafes whatfoever. For this I believe 
no precedent is to be found in any member of the 
union ; and the confiderations which have been Hated 
in difcufiing the propofition of the minority of Penn- 
fylvania, mull fatisfy every fober mind that the 
<ellabli foment of the trial by jury in all cafes, would 
have been an unpardonable error in the plan. 

In foort, the more it is confidered, the more ar¬ 
duous will appear the talk of fafoioning a provifion 
in fucba form, as not to exprefs too little to anfwer 
the purpofe, or too much to be advifeable ; or which 
might not have opened other lources of oppofition to 
the great and effential objedl of introducing a firm 
-national government. 

I cannot but perfuade myfelf on the other hand, 
that the different lights in which thefubjedl has been 
placed in the courfe of thefe observations, will go 
far towards -emoving ini candid minds, the appre- 
fienfions they may have entertained on the point. 
They have 'tended 'to fhew that the lecurity of liberty 
is materially concerned only in the trial by jury in 
criminal cafes, which isf provided for in the moll 
ample manner ih the plan of the convention ; that 
even in far the greateil proportion, of civil cafes, and 

t 1 ~ thofQ 
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thofe in which the great body of the community is 
interefted, that mode of trial will remain in its full 
force, as eftabiifhed in the date conftitutions, un¬ 
touched and unaffected by the plan of the conven¬ 
tion : That it is no cafe abolilhed * by thac plan ; 
and that there are great if not infurmountable diffi¬ 
culties in the way of making any precife and proper 
provifion for it in a conilitution for the United 
States. 

The belt judges of the matter will be the lead 
anxious for a conftitutional eftablilhment of the trial 
by jury in civil cafes, and will be the molt ready to 
admit that the changes which are continually hap¬ 
pening in the affairs of fociety, may render a dif¬ 
ferent mode of determining queftions of property, 
preferable in many cafes, in which that mode of trial 
now prevails. For my own part, I acknowledge 
my fell to be convinced that even in this Hate, it 
might be advantageoully extended to fome cafes to 
which it does not at prefent apply, and might as 
advantageoully be abridged in others. It is con¬ 
ceded by all reafonable men, that it ought not to 
obtain in all cafes. The examples of innovations 
which contract its ancient limits, as well in thefe 
dates as in Great-Britain, afford a ftrong preemp¬ 
tion that its former extent has been found inconve¬ 
nient ; and give room to fuppofe that future expe¬ 
rience may difcover the propriety and utility, pf other 
exceptions. I fufpeCt it to be impofiible in the nature* 
of the thing, to fix the felutary point at which thf^ ’ 
operation of the inftitution ought to ffop ; and tfris rs- 
with me'a ftrong argument for leaving the matter iq 

the difcretion of the legiflature. 
This is now clearly upclechoQ.d to be the cafe in 

Great-Britain, and it is equally fo in the ftate of Con¬ 
necticut ; and yet it may be fafely affirmed, that 
more numerous encroachments have been made upon 

the 
* Vide No. LXXXT, in which the fuppofition of its being 

abohfhed bv the appellate ju!4Pdi<3ion in matters of fadt being 
veiled in the fupremc court is examined and refuted. 
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the trial by jury in this Hate fines the revolution, 
though provided for by a poiitive article of our con¬ 
futation, than has happened in the lame time either 
in Connecticut or Great-Britain. It may be added 
that thefe encroachments have generally originated 
with the men who endeavour to perfuade the people 
they are the warnieit defenders of popular liberty, but 
wno have rarely fuffered conilitutionai obltacles to 
arreft them in a favourite career. The truth is that 
the general genius of a government is all that can 
be fubftantially relied upon for permanent effects. 
Particular provifions, though not altogether ufelefs, 
have far lefs virtue and efficacy than are commonly 
afcribed to them ; and the want of them will never 
be with men of found difcernment a decilive objection 
to any plan which exhibits the leading character* of 
a good government. 

It certainly founds not a little harlh and extraor¬ 
dinary to affirm that there is no fecurity for liberty 
in a conftitution which exprefsly eilabliffies the trial 
by jury in criminal cafes, becaufe it does not do it 
in civil alfo; while it is a notorious fad that Con¬ 
necticut, which has been always regarded as the mod 
popular ftate in the union, can boait of no conftku- 
iionai provifion for either. 

PUBLIUS; 

NUMBER LXXXIV. 

Concerning feveral mifcellaneous Objections, 

IN the courfe of the foregoing review of the confti- 
tution I have taken nocice of, and endeavoured to 

pnfwer, molt of the objections which have appeared 
jagainft it. There however remain a few which 
either did not fall naturally under any particular 
bead, or were forgotten in their proper places. Thefc 
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Ihall now be difcufTed ; but as the fubjed has been 
drawn into great length, 1 (hall fo far coqfult brevity 
as to comprife all my obfervations on thefe mifcei- 
laneous points in a iingle paper. 

The molt confiderable of thefe remaining objec¬ 
tions is, that the plan of the convention contains no 
biil of rights. Among other anfwers given to this, 
it has been upon different occafions remarked, that 
the conllitut.ons of feveral of the flutes are in a 
fimilar predicament. I add, that New-York is of 
this number. And yet the oppofers of the new fyftem 
in this ilate, who profefs an unlimited admiration for 
its conftitution, are among the moft intemperate par- 
tizans of a bill of rights. To juitify their zeal in 
this matter, they alledge two things; one is, that 
though the conftitution of New-York has no bill of 
rights prefixed to it, yet it contains in the body of it 
various provifions in favour of particular privileges 
and rights, which in fubftance amount to the fame 
thing; the other is, that the conftitution adopts in 
their full extent the common and Jlatute law of Oreat- 
Britain, by which many other rights not expreffed ia 
it are equally fecured. 

To the firft I anfwer, that the conftitution prcpofed 
by the convention contains, as well as the conftt- 
tution of this ftate, a number of fuch provifions. 

Independent of thofe, which relate to the ftru&ure 
of the government, we find the following :—Article I. 
fedion 3. claufe 7. “ judgment in cafes of impeadr- 
“ ment (hall not extend further than to removal froht 
fr office, and difqualification to hold and enjoy any 

office of honour, trufl or profit under the United 
tf States; but the patty convided fhall neverthelefs 
“ be liable and fubjed to indidment, trial, judgment 
“ and punifhment, according to law.”—Sediun 9. 
of the fame article, claufe z. c‘ The privilege of the 
<f writ of habeas corpus fhall not be fulpended, unlefs 

when in cafes of rebellion or invafion the public 
fafety may require it.”—Claufe 3. “ No bill of 

“ attainder 
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“ attainder or ex poft fafio law fliall be paded.”—* 
Claufe 7. “ No title of nobility (hall be granted by 

the United States: And no perfon holding any 
“ office of profit or traff’under them, fhall, without 
€t the confent of the eongrefs, accept of any prefent, 
“ emolument, office or title, of any kind whatever, 
** from any king, prince or foreign date.”—Article 
III. feilion 2. claufe 3. “ The trial of all crimes, 
“ except in cafes of impeachment, fhall be by jury ; 
€t and fuch trial fhall be held in the date where the 
€t faid crimes fhall have been committed ; but when 
“ not committed within any date, the trial fhall be 
€t at fuch place or places as the congtefs miy by law 

have direiled.”—SeiTon 3, of the fame article, 
f< Treafon againft the United States fhall confiit only 
“ in levying war againft them, or in adhering to 
fe their enemies, giving them aid and comfort. No 
4t perfon fhall be conviited of treafon unlefs on the 

teftimony of two watneftes to the fame overt ail, 
** or on confeffion in open court.”—And claufe 3, of 
•the fame feilion. “ The eongrefs fhall have power to 
“ declare the punifhment of treafon, but no attainder 
** of treafon fhall work corruption of blood, or for- 
(< feiture, except during the life of the perfon 
€< attainted.” 

It may well be a queftion whether thefe are not 
upon the whole, of equal importance with any which 
are to be found in the conftitution of this date. The fftablifhment of the writ of habeas corpus, the pro* 

ibition of ex pofi fafto laws,, and of titles op 
nobility, to '-which <we have no correfponding pro-ui- 
/tons in our conJlitutiony are perhaps greater fecurities 
to liberty and republicanifm than any it contains. 
The creation of crimes after the commiffion of the 
fail, or in other words, the fubjeiiing of men to pu* 
nifhment for things which, when they were done*, 
were breaches of no law, and the prailicc of arbitrary 
impriionments have been in all ages the favourite 
and mod formidable indruments of tyranny. The 

y observations 
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©bfervations of the judicious Blackftone* in reference 
to the latter, are well worthy of recital. To bereave 
** a man of life (fays he) or by violence to confifcate 

his eftate, without accufation or trial, would be fo 
** grofs and notorious an a& of defpotifm, as muft at 

once convey the alarm of tyranny throughout the 
<r whole nation ; but confinement of the perfon by 

fecretly hurrying him to goal, where his fufferings 
are unknown or forgotten, is a lefs public, a lefs 

<( finking, aud therefore a mere dangerous engine of 
arbitrary government.>y And as a remedy for this 

fatal evil, he is every where peculiarly emphatical in 
his encomiums on the habeas corpus a£t, which in 
one place he calls ft the bulwark of the Britifh 
,e conftitution.,,f 

Nothing need be faid to illuflrate the importance 
of the prohibition of titles of nobility. This may 
truly be denominated the corner ftone of republican 
government; for fo long as they are excluded, there 
can never be ferious danger that the government will 
be any other than that of the people. 

To the fecond, that is, to the pretended eftablifh- 
tnent of the common and llatute law by the confti- 
tption, I anfwer, that they are exprefsly made fubjeft 
i{ to fuch alterations and provifions as the legiflature 
c< jfhall from time to time make concerning the 
€( fame.,, They are therefore at any moment liable 
to repeal by the ordinaly legifiative power, and of 
courfe have no conflitutional fan&ion. The only ufe 
of the declaration was to recognize the ancient Jaw, 
and to remove doubts which might have been occa- 
fioned by the revolution. This confequently can b^; 
confidered as no part of a declaration of rights, 
which under our conftitutions mult be intended as 
limitations of the power of the government itfelf. 

It has been feveral times truly remarked, that 
bills of rights are in their or gin, flipulations between 

kings 

* Vide Blackftone’s Commentaries, vol, j, page 136, 
Idem, vol, 4, page 438, 
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kiu£s and their fubjefb, abrigements of prerogative 
in .favor of privilege, refervations of rights not fur- 
rendered to the prince. Such wa,s magka charta, 

obtained by the Barons, fword in hand, From king 
John. Such were the fubfequent confirmations of 
that charter by fubfequent princes. Such was the 
petition of right alien ted to by Charles the Firft, in 
the beginning of his reign. Such alfo was the de¬ 
claration of right prefented by the lords and commons 
to the prince cf Grange in 1688, and afterwards 
thrown into the form of an adl of parliament, called 
the bill of rights. It is evident, therefore, that ac¬ 
cording to their primitive fignification, they have 
no application to confutations profefiedly founded 
Upon the power of the people, and executed by their 
immediate reprcfentatives and fervants. Here, in 
flri&nefs, the people furrender nothing, and as they 
retain every thing, they have no need of particular 
refervations. “ We tHE people of the United 
€t States, to fecure the bleffings of liberty to ourfelves 
*c and our pofrerity, do ordain and cjiallijh this con- 
€< ftitution for the United States of America.” Here 
is a better recognition ofpopular rights than volumes 
of thofe aphorifms which make the principal figure 
in feveral of our ftate bills of rights, and which 
would found much better in a treatife of ethics than 
in a conftitution of government. 

But a minute detail of particular rights is cer¬ 
tainly far lefs applicable to a conftitution like that 
under confideration, which is merely intended to re¬ 
gulate the general political interefts of the nation, 
than to a conftitution which has the regulation of 
every fpecies of perfonal and private concerns. If 
therefore the loud clamours againft the plan of the 
convention on th’s fcore, are well founded, no epithets 
of reprobation will be too ftrong for the conftitution 
of th is ftate. But the truth is, that both of them 
contain all, which in relation to their objects, is 
reafonably to be defired. 
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I go further, and affirm that bills of rights, in the 
fenfe and in the extent in which they are contended 
for, are not only unnecvffary in the propofed confli- 
union, but would even be dangerous. They would 
contain various exceptions to powers which are not 
granted ; and on this very account, would afford a 
colourable pretext to claim more than were granted. 
For why declare that things (hall not be done which 
there is no power to do ? Why for i affiance, fhould it 
be faid, that the liberty of the prefs (hall not be re* 
drained, when no power is given by which refine-- 
tions may be impofed ? I will not contend that fiich 
a provifion would confer a regulating power ; but it 
is evident that it would furnifh, to men difpofed to 
nfurp, a plaufible pretence for claiming that power. 
They might urge with a femblance ofreafoh, that 
the conftitution ought not to be charged with the 
abfurdity of providing again ft the abufe of an autho¬ 
rity, which was not given, and that the provifion 
again!! retraining the liberty of the prefs afforded a 
clear implication, that a power to prefcribe proper 
regulations concerning it, was intended to be veiled 
in the national government. This may ferve as a 
fpecimen of the numerous handles which would be 
given to the doctrine of conffirudlive powers, by the 
indulgence of an injudicious zeal for bills of rights. 

On the fubjedt of the liberty of the prefs, as much 
has been faid, I cannot forbear adding a remark o-r 
two : In the firft place, I obferve that there is not 
a (yl!able concerning it in the confutation of this 
Hate,, and in the next, I contend that whatever has 
been faid about it in that of any other (late, amounts 
to nothing. What fignifies a declaration that <c the 
ft liberty of the prefs /nail be inviolably pre'erved V* 

What is the liberty of the prefs ? Who can give it 
any definition which would not leave the utmoli la¬ 
titude for evafion I hold it to be imp radii cable ; 
and from, this, I infer, that its fecuritv, whatever 
fine declarations may be inferted in any conflitution 

G g rcfpecl.’ng 
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refpe&ing it, mult altogether depend on public- 
opinion, and on the general fpirit of the people and 
of the government.* And here, after all, as inti¬ 
mated upon another occafion, muft we feek for the 
only (olid bafts of all our rights. 

There remains but one other view of this matter 
to conclude the point. The truth is, after all the 
declamation we have heard, that the conftitution is 
itfelf in every rational fenfe, and to every ufeful 
purpofe, a bill of rights. The feveral bills of 
rights, in Great-Britain, form its conftitution, and 
converfely the conftitution of each ftate is its bill of 
rights. And the propofed conftitution, if adopted, 
will be the bill of-rights of the union. Is itoneobjedi 
of a bill of rights to declare and fpecify the political 
privileges of the citizens in the ftru&ureandadmi- 
niftration of the government ? This is done in the 
moft ample and precife manner in the plan of the 
convention, comprehending various precautions for 
the public fecurity, which are not to be found in any 
of the ftate conftitutions. Is another objed of a bill 
of rights to define certain immunities and modes of 

proceeding, 
* To fliow that there is a power in the conftitution by which 

the liberty of the prefs may be affetted, recourfe has been had to 
the power of taxation. It is faid that duties may be laid upon 
publications fo high as to amount to a prohibition. I know rot 
by what logic it could be maintained that the declarations in the 
tftate conftitutions, in favour of the freedom of the prefs, would 
be a conftitutional impediment to the impofitionof duties upon 
publications by the ftate legiflatures. ]t cannot certainly be 
pretended that any decree of duties, however low, would be an 
abrigement of the liberty of the prefs. We know that news¬ 
papers ate taxed in-Great-Britain, and yet it is notorious that 
the prefs no where enjoys greater liberty than in that country.. 
And if duties of any kind may be laid without a violation of 
that liberty, it is evident that the extent muft depend on legis¬ 
lative diferetion, regulated by public opinion ; fo that after all, 
general declarations refpefting the liberty of the prefs will give 
5t no greater fecurity than it will hav.e without them. The fame 
anvafiens of it may be effefted under the ftate conftitutions 
•which contain thole declarations through the means of taxa¬ 
tion, as under the propofed conftitution which has nothing of 
the kind. It would be quite as fignificant to declare that govern¬ 
ment ought to be free, that taxes ought not to be exceftive, &C, 
■«s that she liberty of she prefs ought act so be retrained, 
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proceeding, which are relative to perfonal and pri¬ 
vate concerns ? This we have Teen has alfo been at¬ 
tended to, in a variety of cafes, in the fame plan. 
Adverting therefore to the fubftantial meaning of a 
bill of rights, it is abfurd to allege that it is not to 
be found in the work of the convention. It may be 
faid that it does not go far enough, though it will 
not be eafy to make this appear ; but it can with no 
propriety be contended that there is no fuch thing* 
It certainly mult be immaterial what mode is ob- 
ferved as to the order of declaring the rights of the 
citizens, if they are to be found in any part of the 
inftrument which edablifhes the government. And 
hence it mud be apparent that much of what has 
been faid on this fubjeCd reds merely on verbal and 
nominal didinftions, which are entirely foreign from 
the fubdance of the thing. 

Another obje&ion, which has been made, and 
which from the frequency of its repetition it is to 
be prefumed is relied on, is of this nature is 
improper (fay the objectors) to confer fuch large 
powers, as are propofed, upon the national govern¬ 
ment ; becaufe the {eat of that government mud of 
ncceffity be too remote from many of the dates to 
admit of a proper knowledge on the part of the con¬ 
diment, of the conduct of the reprefentative body. 
This argument, if it proves any thing, proves that 
there ought to be no general government whatever. 
For the powers which it feems to be agreed on all 
hands, ought to be veded in the union, cannot be 
fafely intruded to a body which is not under every 
requidte controul. But there are fat is factory reafons 
to fhew that the objection is in reality not well 
founded. There is in mod of the arguments which 
relate to didance a palpable illuiion of the imagi¬ 
nation. What are the fources of information by which 
the people in Montgomery county mult regulate their 
judgment of the conduit of their reprefentatives in the 
date legiilature ? Qf perfonal obfervation they can 

G g 2 have 



THE FEDERALIST. 35 2 

have no benefit. This is confined to the citizens on 
the fpot. They mull therefore depenj on- the infor¬ 
mation of intelligent men, in whom they confide—■ 
and how mull thefe men obtain their information l 

Evidently from the completion of public meafures, 
from the public prints, from correspondences with 
their representatives, and with other perfons who 
xefide at the place of their deliberation. This does 
not apply to Montgomery county only, but to all the 
counties, at 'any confiderable difiance from the feat 
or government. 

ft is equally evident that the fame fources of infor¬ 
mation would be open to the people., in relation to 
the condudl of their representatives in the general- 
government ; and the impediments to a prompt 
communication which difiance may be fuppofed to 
create, will be overbalanced by the efiebls of the 
vigilance of the fiate governments, The executive 
and legiflative bodies of each fiate will be lb many 
centineis over the perfons employed in every depart¬ 
ment of the national adminifiration ; and as it will 
be in their power to adopt and purfue a regular and 
efie&aal fyfiem of intelligence, they can never be at 
a lofs to know the behaviour of thofe who reprefent 
their conftituents in the national councils, and can 
readily communicate the fame knowledge to the 
people. Their difpofition to apprife the community 
of whatever may prejudice its interefts from another 
quarter, may be relied upon, if it were only from the 
rivallhip of power. And we may conclude with the 
fulieft afiurance, that the people, through that channel, 
will be better informed of the conduct of their na¬ 
tional representatives, than they can be by any means 
they now pclTefs of that of their fiate reprefentatives. 

It ought alfo to be remembered, that the citizens 
* who inhabit the country at and near the feat of go¬ 

vernment, will jn all quefiions that affedl the general 
liberty and profperity, have the fame interefi with 
thofe who are at a difiancc ; and that they will fiand 

ready 
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ready to found the alarm when neceffary, and to point' 
out the a&ors in any pernicious project. The public 
papers will be expeditious meifengers of intelligence 
to the molt remote inhabitants of the union. 

Among the many extraordinary objections which 
have appeared againil the propofed confutation, the 
molt extraordinary and the lead: colourable one, is 
derive ! from the want of fome provifion refpecting 
the debts due to the United States. This has been 
reprelented as a tacit relinquilhment of thofe debts,, 
and as a wicked contrivance to fcreen public de¬ 
faulters. The nevvfpapers have teemed with the 
inolt inflammatory railings on this head ; and yet. 
there is nothing clearer than that the fuggeftion is 
entirely void.of foundation, and is the offspring of 
extreme ignorance or extreme difhonefly. In addi¬ 
tion to the remarks I have made upon the fubjeit in - 
another place, I fhall only obierve, that as it is a 
plain diClate of common fenfe,. fo it is aJfo an eila- 
bliihed dodtrine of political law, that “ Slates neither' 

“ lofe any of their rights, nor are dif charged from any 

il of their obligations by a change in the form of their 

4 4 civil government 

The laid objection of any confequence which I at 
prefent recoiled!, turns upon the t.rdcle of expence.. 
If it were even true that the adoption of the pro¬ 
posed government would occafion a con flder able in- 
creale of expence, it would be an objection that 
ought to have no weight again It the plan. The great 
bulk of the citizens of America, are with reaioa 
convinced that union is the bails of their political 
happinds. Men of fenfe of all parties now, with 

rfew exceptions, agree that it cannot be preferved- 
under the prefent fyilem, nor without radical alter¬ 
ations ; that new and extenfrve powers ought to be 
granted to the national head, and that thefe require 

G g 3 a different' 

* Vide Rutherford’s Inftitutes, vol. 2. book 11. chap. x. 
feft. niv. and xv,—Vide aiio Grotius, bock u. chap, ix, ftcU„ 
vui. and ix. 
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a different organization of the federal government, a 
fingle body being an unfafe depofitory of fuch ample 
authorities. In conceding all this, the queftion of 
expence muff be given up, for it is impoffib.'e, with 
any degree of fafety, to narrow the foundation upon 
which the fyflein is to ftand. The two branches of 
the legiilature are in the firff inffance, to confiff of 
only fixty-five perfons, which is the fame number of 
which congrefs, under the exifting confederation, 
may be compofed. Ic is true that this number is 
intended to be increafed ; but this is to keep pace 
with the increafe of the population and refources of 
the country. It is evident, that a lefs number would, 
«ven in the firff inffance, have been unfafe ; and 
that a continuance of the prefent number would, in 
a more advanced ffage of population, be a very in¬ 
adequate reprefen tation of the people. 

Whence is the dreaded augmentation of expence 
to fpring ? One fource pointed out, is the multipli¬ 
cation of offices under the new government. Let us 
examine this a little. 

It is evident that the principal departments of the 
adminiffration under the prefent government, are 
the fame which will be required under the new. 
There are now a fecretary at war, a fecretary for 
foreign affairs, a fecretary for domeffic affairs, a 
board of treafury, con filling of three perfons, a trea- 
furer, afflffants, clerks, &c. Thefe offices are in- 
difpenfable under any fyftem, and will fufffce under 
the new as well as under the old. As to ambaffadors 
and other minifters and agents in foreign countries, 
the propofed conftitution can make no other dif¬ 
ference, than to render their characters, where they* 
reffde, more refpe&able, and their fervices more 
ufeful. As to perfons to be employed in the collec¬ 
tion of the revenues, it is unqaeftionably true that 
thefe will form a very confiderable addition to the 
number of federal officers ; but it will not follow, 
that ;his will occafioa an increafe of public expence. 
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It will be in moil cafes nothing more than an ex¬ 
change of hate officers for national officers. In the 
collection of all duties, for initance, the perfons em¬ 
ployed will be wholly of the latter defcription. The 
ilates individually will Hand in no need of any for 
this purpofe. What difference can it make in point 
of expence, to pay officers of the cultoms appointed 
by the Hate, or thofe appointed by the United States ? 
There is no good reafon to fuppofe, that either the 
number or the falaries of the latter, will be greater 
than thofe of the former. 

Where then are we to feek for thofe additional ar¬ 
ticles of expence which are to fwell the account to the 
enormous fize that has been reprefented to us ? The 
chief item which occurs to me, refpedts thefupport of 
the judges of the United States. I do not add the 
prefident, becaufe there is now a prefident of congrefs, 
whofe expences may not be far, if any thing, fhortof 
thofe which will be incurred on account of the pre- 
lident of the United States. The fupport of the 
judges will clearly be an extra expence, but to what 
extent will depend on the particular plan which may 
be adopted in pradtice in regard to this matter. But 
it can upon no reafonable plan amount to a fum which 
will be an object of material confequence. 

Let us now fee what there is to counterballance 
any extra expences that may attend the eftablifhment 
of the propofed government. The firfl thing that 
prefents itfelf is, that a great part of the bufinefs, 
which now keeps congrefs fitting through the year, 
will be tranfadied by the prefident. Even the ma¬ 
nagement of foreign negociations will naturally 
devolve upon him according to general principles 
concerted with the fenate, and fubjedt to their final 
concurrence. Hence it is evident, that a portion of 
the year will ffifiice for the feffion of both the fenate 
and the honfe of reprefentatives : We may fuppofe 
about a fourth for the latter, and a third or perhaps a 
half for the former. The extra bufineL of treaties 

and 
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and appointments may give this extra occupation tb 
the fenate. From tins cirfc^mHance we may infer, ' 
that until the houfe of reprefentatives fhail be in*, 
created greatly beyond its prefent number, there will 
be a confiderahle laving of expence from the dif¬ 
ference between the conltant felfion of the prefent, 
and the temporary leifion of the future congrefs. 

But there is another circumdance, of great impor- 
taupe in the wiev^ of economv. The bulinefs of the 

' thii’ted States has hitherto occupied the Hate legifla- 
tures as well as congrefs. The latter has made re- 
quifitions which the former have had to provide for. 
Hence it has happened that the lelfions of the Hate 
legiflatures have been protracted greatly beyond what 
was necehary for the execution of the mere local 
bulinefs of the Hates. More than half their time has 
been frequently employed, in, matters which related 
to the United States., Now the members who com- 
pefe the legiflatures of. the feveral dates amount to two- 
thoufaud and upwards; which, number his hitherto, 
performed what under the new fyHem will be done in 
the firft in fiance by £xty-fi?e perfons, and probably* 
at no future period by above a fourth or a fifth of that 
number.. The congrefs under the propofed govern¬ 
ment will do all the bulinefs of the United States 
■thcmfelv.es, without the intervention of the Hate 
legiflatures, who thenceforth will have only to attend, 
to the affairs of their particular Hates, and will not 
have to fit in any proportion as long as they have 

' heretofore done. This difference, ir. the time of the 
feflions of the Hate legiflatures, will be all clear gain,, 
and will alone form an article of laving^ which may 
be regarded as an equivalent for any additional 
objefls of expence that may be occaiioned by the 
adopt ion.of the new fyHem. 

The refillt frbtn thefe obfervations is, that the 
fources of additional expence from the eHabliihment 
of the propofed conftitution are much fewer than may 
have been imagined, that they are counterbalanced 
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fry condJerable objefts of faving, and that while it is 
quedionable on which ftde the fc?4!e will prepon¬ 
derate, it is certain that a governin' nt lefs expenfive 
would be incompetent to the purpofes of the union. 

PUBLIUS. 

* 

NUMBER LX XX 

Conclufmn. a Cl/W (/fa#X 

ACCORDING to the formal dividon of the' 
fubjedt or thefe papers, announced in my fir It 

number, there would appear dill to remain for difcuf- 
don, two points, “ the analogy of the p/opoled go- 
“ vernment to your own date conditutton,” and “ the 
** additional lecurity, which its adoption will afford 

to republican government, to-liberty and to pro- 
“ petty.” Bat thele heads have been lb fully antici¬ 
pated and exhauded in the progrefs of the work, that 
it would now fcarcely be poflible to do any thing more 
than repeat, in a more dilated form, what has been 
heretofore laid ; which the advanced dage of the 
quedion, and the time already Ipent upon it con- 
ipire to forbid. 

it is remarkable, that the refemblance of the pla» 
cf the convention to the adl which organizes the go¬ 
vernment of this date holds, not lels with regard to 
many of the fuppofed defe&s, than to the ieal ex¬ 
cellencies of tiie former. Among the pretended 
defedts, are the re eligibility of the executive, the 
want of a council, the omifiion of a formal bill of 
rights, the omidion of a provision refpedting the 
liberty of the prefs : Thefe and feveral others, which 
have been noted in the courfe of ojt inquiries, are 
as much.chargeable on the exi.fting conllitution of 
this date, as on the one propofed for the Union. 
And a man mud have flender pretenfions to condd- 
ency, who can rail at the latter for imperfections 

which- 
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which he finds no difficulty in excufing in the formef. 
Nor indeed can there be a better proof of the infin- 
ceriiy and affedation of fome of the zealous adver¬ 
saries of the plan of the convention among us, who 
piofefs to be the devoted admirers of the government 
under which they live, than the fury with which they 
lia-ve attacked that plan, for matters in regard to 
which our own conftitution is equally, or perhaps 
more vulnerably. 

The additional fecurities to republican govern¬ 
ment, to liberty and to property, to be derived from 
the adoption of the plan under con fide ration, confift 
chiefly in the reftraints which the prefervation of the 
union will impofe on local fadions and infurredions, 
and on the ambition of powerful individuals in Angle 
Hates, who might acquire credit and influence 
enough, from leaders and favorites, to become the 
defpotsof the people ; in the diminution of the op¬ 
portunities to foreign intrigue, which the difiblutioit 
of the confederacy would invite and facilitate ; in 
the prevention of extenfive military eftablifhments, 
which could not fail to grow out of wars between the 
Hates in a difunited fituafion ; in the exprefs gua¬ 
rantee of a republican form of government to each ; 
in the abfolute and univerfal exclufion of titles of 
nobility ; and in the precautions againfl the repeti¬ 
tion of thofe pradices on the part of the Hate govern¬ 
ments, which have undermined the foundations of 
property and credit, have planted mutual diftruH in 
the brealls of all clafles of citizens, and have occa- 
fioned an altnoft univerfal proHration of morals* 

ThU3 have I, my fellow citizens, executed thg 
talk I had afligned to myfelf; with what fuccefs, 
your condud mull determine. I truft at leaH you 
will admit, that I have not failed in the aflurance I 
gave you refpeding the fpirit with which my endea¬ 
vours fhould be conduded. I have addrefled myfelf 
purely to your judgments, and have Hudioufly 
avoided thofe afperities which are too apt to difgrace 

political 
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political difputants of all parties, and which have 
Ijeen not a little provoked by the language and 
conduft of the opponents of the conftitution. The 
charge of a conspiracy again!! the liberties of the 
people, which has been indifcriminately brought 
again!! the advocates of the plan., has fcmething in 
it too wanton and too malignant not to excite the 
indignation of every man who feels in his own bofom 
a. refutation of the calumny. The perpetual changes 
which have been rung upon the wealthy, the weil. 
born and the great, have been iuch as to infpire the 
difguft of all fenfible men. And the unwarrantable 
concealments and mifreprefentations which have been 
in various ways practiced to keep the truth from the 
public eye, have been of a nature to demand the re¬ 
probation of all hone!! men. It is not impoftible 
that thefe circumftances may have occasionally be¬ 
trayed me into intemperances of expreilion which I 
did not intend : It is certain that I have frequently 
felt a ftruggle between fenfibility and moderation, 
and if the former has in fome inftances prevailed, it 
mu!! be my excufe, that it has been neither often 
nor much. 

Let us now paufe and afk ourfelves whether, in the 
courfe of thefe papers, the propofed conftitution has 
not bebn fatLfaftorily vindicated from the afperfions 
thrown upon it, and whether it has not been !hevvn 
to be worthy of the public approbation, and necef- 
fary to the public faf ty and profperity. Every man 
is bound to anfwer thefe queft'ons to himfelf, accord¬ 
ing to the beft of his eonfcience and underftanding, 
and to aft agreeably to the genuine and fober diftates 
of his judgment. This is a duty, from which nothing 
can give him a difpenfation.—-’Tis one that he is 
called upon, nay, conftrained by all the obligations 
that form the bands of fociety, to difcharge fmcerely 
and honeftly. — No partial motive, no particular 
•intereft, no pride of opinion, no temporary paftion or 

^prejudice, will juftify to himfelf, to his country or to his 
pofterity. 
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pofterity, an improper eledion of the part he is to ad. 
Let him beware of an obftinate adherence to party.— 
Let him refled that the object upon which he is to 
decide is nor. a particular interest of the community, 
t>ut the very exigence of the nation.— And let him 
remember that a majority of America has already 
given its fandion to the plan., which he is to approve 

•or rejed. 
I fhnil not diilemble, that I feel an intire confi¬ 

dence in the arguments, which recommend the pro- 
pofed fyfiem to your adoption ; and that J am unable 
to difcern any real force in th fe by which it has been 
oppofed. I am perfuaded, that it is the bed which 
eur political fltuation, habits and opinions will admit, 
and fuperior to any the revolution has produced. 

Conceflions on the part of the friends of the plan, 
that it has not a claim to abfolme perfection, have 
afforded matter of no fmall triumph to its enemies. 
Why, fa}' they, fhould we adopt an imperfed thing? 
Why not amend it, and make it perfed before it is 
irrevocably edabiifhed ? This may be plaufibie 
enough, but it is only plaufibie. In the. fir ft place I 
remark, that the extent of thefe conceflions has been 
greatly exaggerated. They have been dated as 
amounting to an adraiflion., that the plan is radically 
defedive; and that, without material alterations, 
the rights and the int£refts of the community cannot 
be fafely confided to it. This, as far as I have un¬ 
derflood the meaning of thofe who make the concof- 
frons, is an intire perverfion of'their lenfe." No ad¬ 
vocate of the meafure can be Lund who will not 
declare as his fentimenr, that the fyflem, though it 
may not be perfed in every part, is upon the whole 
a good one, is the bed that the prefent views and 
circumflances of the country will permit, and is fuch 
an one as promifes every fpecies of fecurity which a 
xeafonable people can deiire. 

I anfWer in the next piace, that I fhou*ld efleem it 
the extreme of imprudence to prolong the precarious 

\ . irate 



THE FEDERALIST. 5*1 

Sate of our national affairs, and to expofe the uniora 
to the jeopardy of fucceffive experiments, in the chi¬ 
merical puriuit of a perfed plan. I never exped to 
fee a perfed work from imperfed man. The refult 
of the deliberations of all colledive bodies mud ne-, 
ceffarily be a compound as well of the errors and 
prejudices, as of the good fenfe and wildom of the 
individuals of whom they are compofed. The corn- 
pads which are to embrace thirteen diftind ffates9 
in a common bond of arnity and union, mult as ne- 
cefTarily be a compromile of as many diffimilar 
intereffs and inclinations. How can perfedion fpring 
from fuch materials ? 

The reafons affigned in an excellent little pamphlet 
lately published in this city* are unanfwerable to fhew 
the utter improbability of affembling a new conven¬ 
tion, under circumffances in any degree fo favourable 
to a happy iffue, as thofe in which the late convention, 
met, deliberated and concluded. 1 will not repeat 
the arguments there ufed, as I prefume the produc¬ 
tion itlelf has had an excenfive circulation. It is cer - 
tainly well worthy the pe. ulal of every friend to his 
country Th re is however one point of fight in 
which the fubjed of amendments it.il remains 10 be 
Confidered ;. and in which it has not yet been exhi¬ 
bited to public view. 1 cannot refolve to conclude* 
without f.rff taking a furvey of it in this afpe£t„ 
JLt appears to me fufceptible of abfoluce aemOnffra- 

tion, that it will be far more eafy to obtain lubfequent 
than previous amendments to the conffitution. rfhe 
moment an alteration is made in the pieient plan, it 
becomes, to the purpofe of adoption, a new one, and 
muff undergo a nevv deciffon of each fiate. To its 
complete effablifhment throughout the union, it w il 
therefore require the concurrence of thirteen iiates. 
If, on the contrary, the conffitution propofed ffi aid 
once be ratified by ail the ffates as it Hands, altera¬ 
tions in it may at any lime be effeded by nine Hates. 

H h Here 
* Intitled w An Addrefs, to the people of the ff-ate of New- 

Voris." 
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.Here then the chances are as thirteen to nine* la 
favour of fubfequent amendments, rather than of the 
original adoption of an intire fyftem. 

This is not all. Every conffitution for the United 
States mufl inevitably confift of a great variety of 
particulars, in which thirteen independent Hates are 
to be accommodated in their interefts or opinions of 
Sntereft. We may of courfe exped to fee, in any 
body of men charged with its original formation, 
very different combinations of the parts upon different 
points. Many of thofe who form the majority on one 
.«jueftion may become the minority on a lecond, and 
an aflociation diflimilar to either may conllitute the 
majority on a third Hence the neceffity of mould¬ 
ing and arranging all the particulars which are to 
compofe the whole in fuch a manner as to fatisiy all 
the parties to the com pad ; and hence alfo an immenfe 
multiplication of difficulties and cafualties in obtain¬ 
ing the coliedive affent -to a final ad. The degree of 
that multiplication muff evidently be in a ratio to the 
number of particulars and the number of parties. 

But every amendment to the conffitution, if once 
effabliffied, would be^a fingle propofition, and might 
be brought forward fingly. There would then be no 
neceffity for management or compromife, in relation 
to any other point, no giving nor taking. The will 
of the requifite number would at once bring the 
matter to a decisive iff'ue. And confequently when¬ 
ever nine,f or rather ten flares, were united in the 
defire of a particular amendment, that amendment 
muff infallibly take place. There can therefore be 
no comparifon between the facility of effeding an 
amendment, and that of eftabiilhing in the firff ia- 
Itance a complete conffitution. 

In oppofition to the probability of fubfequent 
amendments it has been urged, that the perfons dele¬ 
gated to the adminiffration of the national govern¬ 

ment, 

* f It may rather be faid te-n, for though two-thirds may .fet 
foot the meafure, three-fourths muft ratify. 
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merit, will always be difinclined to yield up any 
portion of the authority of which they were once pof- 
iefTed. For my own part f acknowledge a thorough 
convi&ion that any amendments which may, uporr 
mature confideration, be thought ufeful, will be appli¬ 
cable to the organization of the government, not to 
the mafs of its powers ; and on this account alone, I 
think there is no weight in the obfervation julh 
dated. I alfo think there is little weight in it on- 
another account.. The intrinfic difficulty of govern¬ 
ing thirteen states at any rate, independent 
of calculations upon an ordinary, degree of public 
fpirit and integrity, will,- in my opinion, contfantly 
i-mfiofe on the national rulers the necejjity of a fpirit of 
accommodation to the reafonable expectations otnheir 
conliituents. But there is yet a further confiderationr 
which proves beyond the poffibility of doubt, that the 
obfervation is futile. It is this, that the' national 
rulers, whenever nine dates concur, will have no- 
option upon the fubjeCK- By the fifth article of the 
plan the congrefs will be obliged. tf oil the application 
t( of the legiflatures of two-thirds of the dates, (which 
“ at prefent amounts to nil e) to call a convention for 
*r propofing amendments, which (hall be valid to all 

intents and purpofes, as part of the conditution, 
“ when ratified by the legiflatures of three-fourths 
*'f of the fates,, or by conventions in three-fourths 
te thereof.” The words of this article are peremp¬ 
tory. The congrefs tf Jball call a convention ” No¬ 
thing in this particular is left to the diferetion of that 
body. And of confequence all the declamation about 
their difinclination to a change, vanifhes in air. N r 
however d’fficult it may be fuppofed to unite two- 
thirds or three-fourths of the date legiflatures, in 
amendments which may afFeCt local intereils. c"n 
there be any room to apprehend any fuch difficulty 
in a union on points which are merely reladvo to 'he 
general liberty or fecurity of the people. We may 
fafely rely, on the difbofition of the date legiflature* 

H h 2 to 
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to ereCt barriers againft the encroachments of the 
national authority. 

If the foregoing argument is a fallacy, certain it is 
that I am myfelf deceived by it; for it is, in my 
conception, one of thofe rare inltances in which a 
political truth can be brought to the teft of mathe¬ 
matical demonftration. 1'hofe who.fee the matter in 
thi fame light with me, however zealous they may 
be for amendments, mu ft ugree in the propriety of a 
previous adoption, as the mod direct road to their 
own objeCt. 

The zeal for attempts to amend, prior to the 
•ftablifhmcnt of the conftitution, mult abate in 
every man, who, is ready to accede to the truth of 
the following obfervations of a writer, equally folid 
and ingenious:—*(f To balance a large date or fociety 
*( (fays he) whether monarchical or republican, on 
** general laws, is a work of fo great difficulty, that 
** no human genius, however comprehenfive, is able 
t( by the mere dint of reafon and reflection, to effeCi 
t( it. The judgments of-many mufl unite in the 
‘‘work: Experience muft guide their labour: 
ee Time muft bring it to perfection : And the feel- 

“ ing of inconveniences muft correCt the miftakes 
*c which they inevitably fall into, in their firft trials 
<f and experiments.”* Thefe judicious reflections 
contain a leflon of moderation to all the fincere lovers 
of the union,.and ought to put them upon their guard 
againft hazarding anarchy, civil war, a perpetual 
alienation of the Hates from each other, and perhaps 
the military defpotifm of a victorious demagogue, in 
the purfuit of what they are not likely to obtain, but 
from time and experience. It may be in me a 
defeCt of political fortitude, but I acknowledge, that 
I cannot entertain an equal tranquillity with thofe 
who affeCt to treat the dangers of a longer conti¬ 
nuance in our prefent fttuation as imaginary. A 

: - NATION 

* Hume’s E flays, vol. i, page i23,—The rife of arts and 
iciences, 



THE FEDERALIST. 36; 

NATION without a NATIONAL GOVERNMENT is, 

in my view, an awful fpe&aclc. The eftablilhment 
of a conftitution, in time of profound peace, by the 
voluntary confent of a whole people, i3 a prodigy, 

to the completion of which I look forward with 
trembling anxiety. I can reconcile it to no rules of 
prudence to let go the hold we now have, in fo ar¬ 
duous an enterprife, upon feven out of the thirteen 
Hates ; and after having palled-over fo confiderable 
a part of the ground to recommence the courfe. I 
dread the more the conftquences of new attempts, 
becaufe I know that powerful individuals, in 
this and in other Hates, are enemies to a general 
national government, in every polTible lhape. 

PUBLIUS* 





articles 
■% \ 

OF THE t 

new constitution; 
AS AGREED UPON BY THE 

FEDERAL CONVENTION, 

SEPTEMBER 17, 17 87. 

* 

WE the People of the United States, in order to form 
a more perfect Union, eftablifh Juftice, infure do- 
meftic Tranquility, provide for the common De¬ 
fence, promote the general Welfare, and fecure the 
Blertings of Liberty to ourfelves and our Pofterity, 
do ordain and ertablifh this CONSTITUTION 
for the United States of America. 

ARTICLE I. » v » 

• 7 A LL legiilative powers herein granted 
e * fhall be verted in a congrefs of-the 

United States, which fhall conrtft of a fenate and 
houfe of re prefen tatiVes. 

Sea. 2. The Houfe of Reprefentatives Hiall be 
compofed of members chofen every fecond year by 
the people of the feveral rtates, and the eledtors in 
each ftate fhall have the qualifications requifite for 
eledfors of the moil numerous branch of the ftate 
legiflature. ' . 

No perfon fhall be a reprefentative who fhall not 
have attained to the age of twenty-five years, and, 

been feven years a citizen of the United States, and 
who 

v 
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who (hall not, when defied, he an inhabitant of that 
Rate in which he {hall be chofen, 

Reprefentatives and direct taxes fhall be appor¬ 
tioned among the feveral Hates which may be in¬ 
cluded within this union, according to their refpec- 
tive numbers, which {hall be determined by adding 
to the whole number of free perfons, including thofe 
bound to l'ervice for a term of years, and excluding 
Indians not taxed, three fifths of all other perfons. 
The actual enumeration (hall be made within three 
years after the firlt meeting of the congrefs of the 
United States, and within every fubfequent term of 
ten years, in fuch manner as they {hall by law direft. 
The number of reprefentatives lhali not exceed one 
for every thirty thoufand, but each Hate {hall have at 
lead one representative ; and until fuch enumeration 
fhall be"made, the Hate of New-Hamplhire (hall be 
entitled to cbufe three, Maffachufetts eight, Rhode- 
Ifiand and Providence Plantations one, Connec¬ 
ticut five, New-York fix, New-Jerfey four, Pennfyl- 
vania eight, Delaware one, Maryland fix, Virginia 
ten, North-Carolina five, South-Carolina five, and 
Georgia threei 

When vacancies happen in the reprefentation from 
any Hate, the executive authority thereof {hall ifiue 
writs of election to fill fuch vacancies. 

The houfe of reprefentatives lhali cnufe their 
Speaker and other officers; and lhali have the foie 
power of impeachment. 

Serf*. 3. The fer.ate of the United States fhall be 
cornpoied of two fenators from each date, chofen by 
the legiilature thereof, for fix years ; and each Sena¬ 
tor fhall have one vote. 

Immediately after they Shall be afiembled, in con- 
fequence of the firfi election, they fhall be divided as 
equally as may be into three claffes. The feats of 
the fenators of the firlt clals fhall be vacated at the 
expiration of the fecond year, of the fecond clafs at 
the expiration of the fourth year,, and of the third 
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tlafs at the expiration of the fixth year, fo that one 
third may be chofen every fecond year ; and if vacan¬ 
cies happen by reflgnation, or otherwife, during the 
recefs of the legiflature of any ftate, the executive 
thereof may make temporary appointments until the 
next meeting of the legiflature, which fliall then fill 
fuch vacancies. 

No perfon fliall be afenator who fliall not have at¬ 
tained to the age of thirty years, and been nine years 
a citizen of the United States, and who fliall not, 
when elected, be an inhabitant of the ltaie lor which 
ho fliall be chofen. 

The vice-prefident of the United States fhall be 
prefident of the fenate, but fliall have no vote, unleis 
they be equally divided. 

The fenate fliall chcofe their other officers,and alfo a 
prefident pro tempore, in the abfcnce of the vice-prc- 
fident, or when he fliall exercife the office of preiident 
of the United States. 

The fenate fliall have the foie power to try all im¬ 
peachments. When fitting for that puipofe, they fliall 
be on oath or affirmation. When the prefident of the 
United States is tried, the chief jufiice fhall prefidet 
And no perfon fliall be convicted without the concur¬ 
rence of two-thirds of the members prefent. 

Judgment in cafes of impeachment fliall not extend 
further than to removal from office, and difqualifica- 
tion to hold and enjoy any office of honor, truft or 
profit under the United States; but the party convicted 
fliall neverthelefs be liable and fubjedt to indictment* 
trial, judgment and puniflimenf, according to law. 

Sefl. 4. The times, places and manner of holding 
elections for fenators and reprefentatives, fliall be 
preferibedin each ftate by the legiflature thereof: 
But the congrefs may at any time by law make or 
alter fuch regulations, except as to the places of 
chufing fenators. 

The congrefs fliall aflemble at lead once in every 
year, and fuch: meeting fhall be on the iirfl Monday 
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in December, unlefs they fhall by law appoint a 
different day. 

Serf. 5. Each houfe (hall be the judge of the elec¬ 
tions, returns and qualifications of its own members, 
and a majority of each fhall conftitute a quorum to 
do bufinefs ; but a fmaller number may adjourn from 
clay to day, and may be authorifed to compel the 
attendance of ahfent' members, in fuch manner, and 
under fuch penalties as each houfe may provide. 

Each houfe may determine the rules of its pro¬ 
ceedings, punifh its members' for diforderly beha¬ 
viour, and with the concurrence of two*thirds, expel 
a member. 

Each houfe fiiall keep a journal of its proceedings 
and from time to time'publifh the fame, excepting 
fuch parts as may in their judgment require fecrecy ; 
and the yeas and nays of the members of either houfe 
on any qucfiion fhall, at the defire of one-fifth of 
thofe prelent, be entered on the journal. 

Neither houfe, during the fefiion of congrefs, fhall 
without the confent of the other, adjourn for more 
than three days, nor to any other place than that in 
which the two houfes fhall be firing. 

Seft. 6. The fenators and reprefentatives fhall 
receive a compenfation for their fervices, to be afcer- 
tained by law, and paid out of-the treafury of the 
United States. They fhall in all cafes, except 
treafon, felony and breach of the peace, be privileged 
from arrefl during their attendance at the fefiion of their 
refpe&ive houfes, and in going to and returning 
from the fame, and for any fpeech or debate in either 
houfe, they fhali not be queflioned in any other place. 

No fenator or representative fhall, during the 
time for which he was elected, be appointed to any 
civil office under the authority of the United States, 
which fhall have been created, or the emoluments 
whereof fhall have been encreafed during fuch time ; 
«tnd no perfoa holding any office under the United 

- ' States 



NEW CONSTITUTION. 371 

States, ftiall be a member of either houfe during his 
continuance in office. 

Sed. 7. All bills for raifing revenue fhall origi¬ 
nate in the houfe of reprefentatives; but the fen ate may 
propofe or concur with amendments as on other bills. 

Every bill which fhall have palled the houfe of 
reprefentatives and the fenate fhall, before it become 
a law, be prefented to the prefident of the United 
States ; if he approve he fhail fign it, but if not he 
fhall return it, with his objections to that houfe in 
which it fnall have origina ed, who fhall enter the 
objections at large on their journal, and proceed to 
reconfider it. If alter fuch reconfi deration two-thirds 
of that houfe fhall agree to pafs the bill, it fhail be 
fent, together with the objections, to the other houfe, 
by which it fhall likewife be reconfiJered, and if ap¬ 
proved by two-thirds of that houfe, it fhall become a 
law. But in all fuch cafes the votes of both houfes 
fhall be determined by yeas and nays, and the names 
of the perfons voting for and again!! the bill fhali be 
entered on the journal of each hbufe refpeCtively. If 
any bill fliall not be returned by the prefident within 
ten days (Sundays excepted) after it fhall have been 
prefented to him, the fame fhall be a law, in like 
manner as if he had figned it, unlefs the congrefs by 
their adjournment prevent its return, in which cafe it 
fhall not be a law. 

Every order, refolution, or vote to which the con¬ 
currence of the fenate and houfe of reprefentatives 
may be neceffiary (except on a queition of adjourn¬ 
ment) (hall be prefented to the prefident of the 
United S ates ; and before the fame fhall take effeCH 
fhall be approved by him, or, being difapproved by 
him, fhall be re-paffed by two-thirds of the fenate 
and houfe of reprefentatives, accoiding to the rules 
and limitations prefcibed in the cafe of a bill. 

Sed. 8. The congrefs fhall have power 
To lay and colled axes, duties, impofls andexcifes, 

to pay the debts and provide for the common defence 
. , and 
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and general welfare of the United States; but ait 
duties, imports and excifes lhaii be uniform through¬ 
out tiie Uni.ed Staler.: 
" To borrow money on the credit of the United States* 

To regulate commerce with foreign n tions, and 
among the feveral dates, and with ihe-Jndian tribes; 

To ertablifh an uniform rule of natural zaticn, and 
uniform laws on the fubje&s of bankruptcies through¬ 
out the United States : 

To com money, regulate the value thereof, and of 
foreign coin* and fix the itandard of weights and 
meafures: 

To provide for the punifhment of counterfeiting 
the iecuiities„a*id current coin of the United States X 

To ertablifh poft-ofHees and port* roads; 
To promote the progrefs of fcience and ufeful arts, 

by fecuring for limited times to authors and inventors 
the exclufive right to their refpe&ive writings and 
dilcoveries: 

To conilitute tribunals inferior to the fupreme 
court: 

To define and punifh piracies and felonies com¬ 
mitted on the high leas, and offences againfl the law 
of nations : A 

To declare war, grant letters of marque and 
jeprifal, and make rules concerning captures on 
land and water : 

To raife and fupport armies, but no appropriation 
■of money to that ufe fhail be for a longer term than 
two years i 

To provide and maintain a navy : 
To make rules for the government and regulation 

of the land and naval forces : 
To provide for calling forth the militia to execute 

the laws of the union, fupprefs infurreCtions and repel 
invafions; 

To provide for organizing, arming, and difcipiin- 
ing the militia, and for governing fuch part of them 
&5 many be employed in the fervice of the United 

Stare*. 
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States, referring to the dates refpe&ively, the ap¬ 
pointment of the officers, and the authority of train¬ 
ing the militia according to the difcipline prescribed 
by congrefs: 

To exercife excluftve leglflation in all cafes what¬ 
soever, over fuch diltridd (not exceeding ten miles 
fquare) as may, by ceffion of particular dates, and 
£he acceptance of congrefs, become the feat of the 
government of the United States, and to exercife like 
authority ever all places purchafed by the confent of 
•the legiflature of the date in which the fame fhail be 
for the eredtion of forts, magazines, arfenals, docks 
-yards, and other needful buildingsAnd, 

To make all laws which fhail be necedary and pro¬ 
per for carrying into execution the foregoing powers, 
and all other powers veded by this conftitucion in the 
government of the United States, or in any depart¬ 
ment or officer thereof. 

Seft. 9 The migration or importation of fuch 
perfons as any of the dates now exiding fhail think 
proper to admir, fhail not be prohibited by the con¬ 
grefs prior to the year one thoufand eight hundred 
and eight, but a tax or duty may be impofed on fuch 
importation, not exceeding ten dollais for each perfon^ 

The privilege of the wr t of habeas corpus fhail not 
be fufpended, unlefs when in caes of rebellion or 
invafion the public fafety may require it. 

No bill of att ;inder or**pojifutto Fkw fhail be pafled. 
. No capitation, or other dirod tax fhail be laid, 

unlefs in proportion to the cenjus or enumeration herein 
before directed to be taken. 

No tax or duty fhail be laid on articles exported 
irotri any date. No preference fhail be given by 
any regulation of commerce or revenue to the ports 
of one date over thofe of another; nor fh.dl veffels 
bound to, or from, one date, be obliged to enter, 
clear, or pay duties in another. 

No money fhail be drawn from the treafury, but 

in confequence of appropriations made by law ; and 
X 1 a regular 
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a regular ftatement and account of the-receipts antf 
t pendiiures of all public money fhall be publifhed 
^rom time to time. 

No title of nubility fhall be granted by the United 
States: And no perfon holding any office of pr fit or 
trull under them, fhall, without the confent of the 
congrefs, accept of any p efent, emolument, office, 
or title, of any kind whatever, from any king, prince 
or foreign ftate. 

Seft. 10. No ftate (hall enter into any treaty, alli¬ 
ance, or confederation ; grant; letters of marque and 
reprifal ; coin money; em't bills of credit; make 
any thing but gold and filver coin a tender in pay¬ 
ment of debts ; pafs any bill of attainder, ex pofi fatto 
law, or law imparing the obligation of contracts, or 
grant any title of nobility. 

No ftate fhall, without the confent of the congrefs, 
lay any impofts or duties on imports or exports, ex¬ 
cept what may be abfoluteiy nee- flary for executing 
its infpedion laws; and the net produce of all duties 
and impofts, laid by any ftare on imports or exports, 
fhall be for the ufe of the treafury of the United States; 
and all fuch laws fhall be fubjed to the revifion and 
control of tneemgref:. No ftate fhall, without the 
confent cf congrefs, lay any dut'e of tonnage, keep 
troops, or fhips of war in time of peace, enter into- 
any agreement or compad with anoher ftate, or with 
a foreign power, or engage in war, unlefs sdually 
invaded, or in fuch imminent danger as will not ad¬ 
mit of delay. 

- ARTICLE il, 

Serf. i. The execu ive power (halt be veiled in a 
prefident of the United States of America. He fhall 
hold his office duiing the term of four years, and 
together with the vice prefident, chofen for the fame 
term, be eleded as follows:.— 

Each ftate fhall appoint, in fuch manner as the 

leg:flature thereof may dired, a number of electors, 
d equal 
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Ccjual to the whole number of fenators and rep.efei - 
taiives to which the ilate m y be enti lei in the co * 
grefs : but no fenaror or reprefentative, or perfon 
holding an office of trull or profit under the United 
Stales, fhall be appointed an elector. 

The ele&ors lhall meet in their refpe&ive dates, 
and vote by ballot for two perfons, of whom one at leatV 
lhall not be an inhabitant of the fame Hate with them* 
felves. And they fhall make a lift of all the perfons 
voted for, and of the numbe of votes foreach ; which 
lift they fhall fign, and certify, and tranfmit fealed 
to the feat of t/ie government of the United States, 
dire&ed to the prefident of the fenate. The prefident 
of the fenate fhall, in the prefence of the fenate 
and houfe of reprelentatrve^, open all the certificates, 
and the votes fhall then be counted. The perfon hav¬ 
ing the greateit number of votes fh ill be the prefident, 
if fuch number be a majority of the whole number of 
electors appointed ; and if there be more than one 
who have fuch majority, and have an equal number 
of votes, than the houfe of reprefentatives fhall im¬ 
mediately choofe by ballot one of them for prefident; 
and if no perfon have a majority, then from the five 
higheft on the lift the faid houfe fhall in like manner 
chute the prefident. But in chooling the prefident, 
the votes fhaJl be taken by ftates, the representation 
from each Hate having one vote ; a quorum for this 
purpole fhall confift of a member or members from 
two-thirds of the ftates, and a majority of all the 
ftates fhall be necefthry to a choice. In every cafe, 
after the choice of the prefident, the perfon having 
the greateit number of votes of the eledors fhall be 
the vice-prefident. But if there fhould remain two 
©r more who have equal votes, the fenate lhall chufe 
from them by ballot the vice-prefident. 

The congrefs may determine the time of chooling 
the ele&ors, and the day on which they fhall give 
their votes; which day lhall be the fame throughout 

United States. 
I i a No 
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No perfon except a natural born citizen, or a citfztft 
of the United States, at the time of the adoption of 
this conditution, fhall be eligible to the office of pre¬ 
fident ; neither fhall any perfon be eligible to that 
office who fhall not have attained to the age of thirty- 
five years, and been fourteen years a refident within 
the United States. 

In cafe of removal of the prefident from office, or 
©f his death, refignation, or inability to difcharge 
the powers and duties of the laid office, the fame fhall 
devolve on the vice-prefident, and the congrefs may. 
by law provide for the cafe of removal, death, refig¬ 
nation, or inability, both of the prefident and vice- 
prefident, declaring what officer fhall then aft as pre¬ 
fident, and fuch officer fhall aft accordingly, until ths 
dif'ability be removed, ora prefident fhall be elefted. 

The prefident fhall, at dated times, receive for his 
fervices, a compenfatjon, which fhall neither be en~ 
creafed nor diminifhed during the period for which he 
fhall have been elefted, and he fhall not receive within 
that period any other emolument from the United 
States, or any of them.^ 

Before he enter on the execution of his office, he 
fhall take the following oath or affirmation :—1— 

I do folemnly fwear (or affirm) that I will faith- 
fully execute the office of prefident of the United 

m( States, and will to the bed: of my ability, preferve, 
*( proteft and defend the conflitution of the United 

States.” 
SeSi. 2. The prefident fhall be commander in chief 

of the army and navy of the United States; and of 
the militia of the feveral dates, when called into the 
aftual fervice of the United States; he may require 
the opinion, in writing,, of the principle officer in 
each of the executive departments, upon any fubjeft 
relating to the duties of their refpeftive offices, and 
he fhall have power to grant reprieves and pardons 
f>r offences againd the United States, except in cafes 
•f impeachment* 
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- He (hall have power, by and with the advice and 
confent of the fenate, to make treaties, provided 
two-thirds of the fenators prefent concur ; and he fhail 
nominate, and by and with the advice and confent of 
the fenate, fhail appoint ambafladors, other public 
minifters and confuls, judges of the fupreme court, and 
all other officers of the United States, whole appoint¬ 
ments are not herein otherwife provided for, and which 
(hall be eftablifhed by law. But the congrefs may by 
law veil the appointment of fuch inferior officers, as 
they think proper in the prefident alone, in the courts 
of law, or in the heads of departments. 

The prefident fliall have power to fillup all vacan¬ 
cies that may happen during the recefs of the fenate, 
by granting commiffions which fhail expire at the end 
of their next feffion. 

Sed. 3. He fhail from time to time give to the con¬ 
grefs information of the hate of the union, and recom¬ 
mend to their confideration fuch meafures as he fhail 
judge neceffary and expedient ; he may, on extraor¬ 
dinary occafions, convene both houfes, or either of 
them, and in cafe of difagreement between them, 
with refpeft to the time of adjournment, he may 
adjourn them to fuch time as he lhall think proper; 
he fliall receive ambaffadors and other public minifters; 
he fhail take care that the laws be faithfully executed, 
and lhall commiffion all the officers of the United 
States, 

Sed. 4. The prefident, vice-prefident and all civil 
officers of the United States lhall be removed from 
office on impeachment for, and conviction of, treafjn, 
bribery, or other high crimes and mifdemeanors. 

ARTICLE III. 

Sed. 1. The judicial power of the United States,, 
fhail be veiled in one fupreme court, and in fuch in¬ 
ferior courts as the congrefs may from time .to time 
ordain and efjablifh. The judges, both of the fupreme 
and inferior court, fhail hold their offices during good 

1 i 3 behaviour. 
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behaviour, and fhall, at dated times, receive fb$ 
their fervices, a compenfauon, which fhall not be 
diminifhed during thevr continuence in ofEce. 

Seft. 2. The judicial power (hall extend to all cafes 
an law and equity, arifing under this conftitution, the 
laws of the United States, and treaties made, or 
which fhall be made, under their authority; to all 
cafes aff.dLng ambaffadors, other public miniiters and 
coniuis; to ail cales of admiralty and maritime jur- 
rifdidion : to controverfies to which the United States 
lhail be a party ; to controverlies between two or 
snore dates, between a ltate and citizens of another 
date, between citizens of different dates, between 
citizens of the fame date claiming lands under grants 
of different dates, and between a date, or the citizens 
thereof, and foreign dates, citizens or fubjeds. 

In all cafes affeding ambaffadors, other public 
miniders and confuls, and thole in which a date fhall 
be party the fupreme court fhall have original jurif- 
didion. In all the other cafes before mentioned, the 
fupreme court fhall have appellate jurifdidion, both as 
to law and fad, with fuch exeptions, and under fuch 
regulations as the congrefs fhall make. 

The trial of all crimes, except in cafes of impeach¬ 
ment, /hail be by jury ; and inch trial fhall be held 
an the date where the faid crimes fhall have been 
committed ; but when not committed within any datej 
the trial fhall be at fuch place or places as the congrefs 
inay by law have direded. 

Sea. 3. Treafon againd the United States, fhall 
fconfid only in levying war againd them, or in adher¬ 
ing to their enemies, giving them aid and com¬ 
fort. No perfon fhall be convided of treafon unlefs 
©n the teftimony of two witneffes to the fame overt 
ad, or on confeffion in open court. 

The Congrefs fhall have power to declare the pu- 
jiifhment of treafon, but no attainder of treafon fhall 
work corruption of blood, or forfeiture, except during 

£he life of the perfoa attainted* 
- * &RTICLP 
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ARTICLE IV. f 
SeSl. I. Full faith and credit lhall be given in each 

Hate to the public ads, records and judicial pro-, 
ceedings of every other lla e. And fhe congrefs may 
by general laws prefcribe the manner in which fuch 
ads, records and proceedings lhall be proved, and 
the eflvd thereof. 

Sedl, 2. TVie citizens of each (late lhall be entitled 
to ail privileges and immunities of citizens in the 
feveral itates. 

A perion charged in any date with treafon, felony* 
or other crime, who lhall flee from juftice, and be 
found in another date, lhall, on demand of the exe¬ 
cutive authority of the date from which he fled, be 
delivered up, to be removed to the date having 
jurifdidion of the crime. 

No perion held to fervice or labour in one date* 
under the laws thereof, elcaping into another, fhall,, 
in coniequence of any law or regulation therein, be 
difcharged from fuch fervice or labour, but fhall be 
delivered up on claim of the party to whom fuch 
fervice or labour may be due. 

Se3. 3. New dates may be admitted by the con¬ 
grefs into this union ; but no new Hate lhall be 
formed or ereded within the jurifdidion of any other 
date ; nor any date be formed by thejundion of two 
or more dates, or parts of dates, without the con- 
fent of the legillatures of the dates concerned, as well 
as of the congrefs. 

The congrefs lhall have power to difpofe of and 
make all needful rules and regulations relpeding the 
territory or other propei ty belonging to the United 
States ; and nothing in this conltitution fhall be fo 
condrued as to prejudice any claims of the United 
States, or of any particular date. 

Seft. 4. The United States lhall guarantee to 
every date in this Union, a republican form of go¬ 
vernment, and lhall proted each of them again# 
invafion ; and on application of the legiflature, or of 
the executive (when the legiflature cannot be con¬ 
vened) again# dojnedic violence* 

ARTICLE 
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ARTICLE V. 

The congrefs, whenever two-thirds of both Hou$% 
fhall deem it neceffary, fhall propofe amendments to 
this conftitution, or, on the application of the legifla- 
tures of two-thirds of the feveral Hates, fhall call a 
convention for proposing amendments, which, in 
either cafe fhall be valid to all intents and purpofes, 
as part of this conftitution, when ratified by the le^i- 
Matures of three-fourths of the feveral ftates, or by 
conventions in three-fourths thereof, as the one or 
the other mode of ratification may be propofed by the 
congrefs: Provided, that no amendment which may 
be made prior to the year on thoufand eight hundred 
and eight fhall in any manner effed the firft and 
fourth claufes in the ninth fe&ion of the firft article ; 
and that no ftate, without its confent, fhall be de¬ 
prived of its equal fufFrage in the fer.ate, 

ARTICLE VI. 
All debts contracted and engagements entered 

Into, before the adoption of this conftitution fhall be 
as valid againft the United States under this con¬ 
ftitution, as under the confederation. 

This conftitution, and the laws of the United 
States which fhall be made in pnffuan.ce thereof j 
and all treaties made, or which fhall be made, under 
the authority of the United States, fhall be the 
fupreme law of the land j and the judges in every 
ftate fhall be bound thereby, any thing in the con¬ 
ftitution or laws of any ftate to the contrary not- 
withftanding. 

The fenators and reprefentatives before mentioned, 
and tile members of the feveral ftate legiflatures, 
and all executive and judicial officers, both of the 
United States and of the feveral ftates, fhall be bound 
by oath or affirmation, to fupport this conftitution j 
but no religious teft fhall ever be required as a qua¬ 
lification to any office or public truft under the 
United States, 

ARTICLE 
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ARTICLE VII. 
The ratification of the convention of nine flates, 

fhall be lufncient for the eftabiifhment of this con- 
ftitutjon between the flates fo ratifying- the fame. 
DONE in convention, by the unanimous confent of 

the hates prefent, the (eventeenth day of September, 
in the year of our Lord one thoufand ieven hundred 
and eighty feven, and of the independence of the 
United States of America the twelfth. In witnefs 
whereof We have hereunto fubicribed our names. 

GEORGE WASHINGTON, Prefident* 
and Deputy from Vi r g i h"i a . 

xt tt , f John Langdon, 
Nevv-Hampshire. < G- , . ?• -i ( Nicholas Gilman, {Nathaniel Gorham, 

Rufus King, 

( William Samuel Johnfott> 
\ Roger Sherman. 

Alexander Hamilton. {William Livingfton, 
David Brearly, 
William Paterlbn, 
Jonathan Dayton, 
Benjamin Franklin, 
Thomas Mifiiin, 
Robert Morris, 
George Clymer, 
Thomas Fitzfimons* 
Jared Ingerfoll, 
James Wilfon, 

^.Gouverneur Morris, 
f George Read, 
) Gunning Bedford, junior* 

John Dickinfon, 
j Richard Baffett, . 
LJacob Broom. 

C James M'Henry, 
< Daniel of St. Tho. Jenifer* 
(, Daniel Carrol. 

Massachusetts. 

Connecticut. 

Nevv-York. 

New-Jersey. 

i 

Pennsylvania. -<( 

Delaware, 

Maryland, 

Virginia, 
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Virginia. 
I John Blair, 
( James Madifon, junior. 
C WJliam Blount, 

North-Carolin a < Richard Dobbs Spaight, 
l Hugh Williamfon. {John Rutledge, 

Pierce Butler. 
V William Few, 
( Abraham Baldwin. 

WILiAAM JACKSON, Secretary* 

Georgia. 

Atteft. 

In Convention, Mondays September 17, 1787. 

PRESENT, 
The States of New-Hampfhire, M attach ufetts, Con* 

nedicut, Mr. Hamilton from New York, Ne.v- 

Jerfey, Pennfylvania, Delaware, Maryland, Virgi¬ 
nia, North-Carolina, South-Carolina and Georgia t 

Resolved, 

THA V the preceding confFtut-on be la’d before 
the United States in congrels affembled, and tnai it is 
the opinion of this convention, that it fhould after¬ 
wards be iubmitted to a convention of delegates, choien 
in each ftate by the people there f, under the recom¬ 
mendation of its legtfla ure, tor their aflentand rati¬ 
fication ; arid that each convention attenting to, and 
ratifying the fame, fhould give notice thereof to the 
United States in congrels afTembled. 

Rejoiced, That it is the opinion of this convention, 
that as foon as the conventions of nine ftates (hall have 
ratified t‘h:s conftitucion, the United States in congrefs 
affembleu fh .uld-fix a day on which ek&ors fhould be 
appointed by the ftates which fhall have ratified the 
fame,»and a day on which the electors fhould aflemble 
to vote for the preftdent, and the time and place for 
commencing proceedings under this conftitution. That 
after iuch publication the eledlors fhould be appointed,. 

,jind the fenators and reprefenutives elected ; That 
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the ele&ors fhould meet on the dav fixed for the elec¬ 
tion of the prudent, and fhould tranfmit their vofes 
cert fled, figne f, fealed and dire&ed, as the conit ca¬ 
tion requires, t. the fecretary of the Uniced S ates in 
congreis aflVmbled, that the fenators and reprefen* 
tatives fh uld convene at the time and place aliigned; 
that the fenators fhould appoint a prefident of the 
fenate, for the folepurpofc of receiving, opening and 
counting the votes for prefident ; and that after he 
fhall be chofen, the congrefs, together with the pre¬ 
fident, fh uid, without delay, proceed to execute this 
conllitution. 

By the unanimous order of the Convention, 

GEORGE WASHINGTON, Prefident. 
William Jackson, Secretary* 

IN CONVENTION, September 17, 1787, 
“SIR, 

“ WE have now the honor to fubmit to the confl- 
“ deration of the United States in Congrefs afT-m- 
“ b-ed, that conftitution which has appeared to us 
“ the moll advifeable. 

“-The friends of our country have long feen and 
et defired, th t the power of making war, peace and 

treaties, that of levying monev and regulating 

commerce, and the correipondent executive and 
“judicial authorities fhould be fully and effedually 
“ veiled in the genera] government of the union : but 
“ the impropriety of delegating fuch extenfive truft 

to one b >dy of men is evident. Hence refults the 
“ neceffi .y of a different organization. 

It is obvioufly impracticable in the federal go- 
“ vernment of thefe dates, to fecure all rights of 
“ independent fovereignty to each, and yet provide 

tt ^nd fafety of all. Individuals enter¬ 
ing into fociety, mull give up a fhare of liberty to 

“ preferve the reft. The magnitude of the facrifice 

mull depend as well on fituation and circumllancej 
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“ason the objeft to be obtained. It is at alltimei 
,€< difficult to draw with precifion the line between 
st thofe rights which mull: be furrendered, and thofc 
f< which may be referved ; a nd on theprefent occafion 
“ this difficulty was increaled by a difference among 
(( the feve-al Hates as to their fituation, extent, habits, 
*' and particular intereHs. 

“ in all our deliberations on this fubjedt we kept 
" Headiiy in our view, that which appears to us the 
*c greateit intereft ef every true American, the con- 
*e folidation of our union, in which is involve! our 
ee profperity, felicity, fafety, perhaps our national 
<f exiilance. This important confideration, ferioufly 
ft and deeply impreffed on our minds, led each Hate 

&< in the convention to be lefs rigid on points of inferior 
magnitude, than might have been otherwise expec- 
ted ; and thus the conHitution, which we nowpre- 

:e< fent, is the refult of a fpirit of amity, and of that 
c< mutual deference and conceffion which the peculi- 
(i arity of our political fituation rendered indifpenfible. 

“ That it will meet the full and entire approbation 
ft of every Hate is not perhaps to be expe&ed; 
(< but each will doubtlefs confider, that had her in- 
*< tereHs been alone confulted, the conferences might 
“ have been particularly difagreeable or injurous to 
9t others; than: it is liable to as few exceptions as could 
fff reafonably have been expe&ed, vve hope and believe; 
** that it may promote the laHing welfare of that 
et country fo dear to us all., and fecure her freedom and 
f‘ happinefs, is our moH ardent wifh. 

■** With great refpett, 
*f We have the honor to be. Sir, 

st Your Excellency’s moH 
t( Obedient and humble fervants.’* 

PRESIDEN 

By unanimous order of the Convention? 

Kis Excellency 
The President of Congress* 




